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THE 
PR E FA CE. 
HE Crown Law is no where fo fully explained and 
illuſtrated as in the STATE Trials: But as every 
Man is not qualified to diſtinguiſh Caſes that have 
a near Reſemblance to each other, or diſcern the Force of 
every Argument advanced by the Learned Counſel in theſe 
Trials, it has been thought fit to draw up a Summary of 
them, and make ſuch Remarks on each Caſe, as may enable 
common Readers to collect what the Law antiently was, 
and how it has been altered, and ſtands at this Day in cri- 
minal Matters; which is a part of Learning, that every 
Man, who is a Subje& of England, ought to have a gene- 
ral Knowledge of, ſince at one Time, or other, he may poſ- 
ſibly be concerned, either in proſecuting or defending Suits 
of this Nature, for himſelf or his Friends. But Gentlemen 
in the Magiſtracy, or Commiſſion of Peace, can never be 
qualified to exerciſe their reſpective Offices, or ſerve their 
Prince or Country with any tolerable Reputation, who are 
perfectly Strangers to this Branch of our Laws. Therefore the 
Digeſting theſe Trials, and reducing them within ſuch 


Bounds, as Gentlemen may be able to come at them on mo- 


derate Terms, will, probably, be of ſome Service to the 
Publick, 


Another 


5 
| 


J 


Another Deſign of this Rxvixw is to enquire into the 
His rORVY and CHARACT ERS of thoſe who have been thus 
brought upon the Stage, and in whoſe Fate all Mankind 
almoſt have intereſted themſelves. The Want of this En- 
quiry, has been held a material Omiſſion in the 8 ATE TRr- 
Als, and occaſioned ſome Reflections on the Compilers: 
Though it may very juſtly be ſaid in their Excuſe, That as 
their Deſign was Great and Noble, and of itſelf of infinite 
Service to the Publick, ſo never any Thing was brought to 
Perfection at once. There will in Eſſays of every Kind, 
be Room left for Additions and Improvements; and I am 
ſatisfied the World will be pleaſed to ſee ſuch a Supplement 
to that Work, as will render it ſtill more Uſeful and Enter- 
taining, and accordingly afford it a favourable Reception, 
and the rather, as the Law is here exemplified by ſuch fa- 
miliar Inſtances, as renders this Kind of Reading, eaſy and 
pleaſant, which would otherwiſe prove a dry Laborious Stu- 


, —_— 


a 
* 
4% 
35 
12 
4 
1 
i 
" 
=> 
7 | 
* + 
> 
N 
1 
4 * 
* 
0-4” 


A 


CRITICAL REVIEW 


OF THE 


STATE 


TRIALS 


1388 Proceedings in Parliament againſt Alexander Nevil, Archbiſhop of York, 1388 


11 Rich. 2. 


Robert Vere Duke of Ireland, Michael de la Pole Earl of Suffolk, Robert EL 
Trial of Treſilian Lord Chief Juſtice of England, and Sir Nicholas Brambre ſome 


— 


S, time Mayor of London, Feb. 3. 1388. 11 Richard II. 
ImperfeS, W E i N HIS is a patched up partial 


SAL) Narrative of a ſucceſsful Re- 
. 8 bellion, 4 4 n e 5 
However, as it is bound up 
| with the ſecond Collection of 
Trials, it might be thought an 
| Omiſſion not to examine it. 

We are told, that the Nobility, ſeeing the 
miſerable State of the Kingdom under a pro- 
fuſe and arbitrary Miniſtry, Men of mean Ex- 
traction, prevailed on the King (then a Minor 
o about ſeventeen Years of Age) to aſſemble a 
arliament on the 1ſt of October, 1386. to re- 
dreſs their Grievances. In which Parliament, 


Miniſters among other Acts, John Fortham Biſhop of 
diſplaced, Durham, was diſcharged of his Office of Trea- 
ſurer, and John Gilbert Biſhop of Hereford, ap- 
pointed in his Place; and Michael de la Pole 
Earl of Suffolk, and Chancellor of England, 
Earlof Was diſmiſſed, and immediately after impeach- 
Suffolk ed of the following High Crimes and Miſde- 


irpeached, meanors, viz. 

Toe Articles I. That being Chancellor, and ſworn to 

againſt bin. act for the Profit of the King, he had deceiv- 
ed his Majeſty in” his Grants, and purchaſed 
Crown Lands at an under Value, not regard- 
ing the great Neceſſities of the King and 
Realm. 

2. That whereas nine Lords were aſſigned 
by the laſt Parliament to examine the State of 
the King and Realm, and put it into better 
Order; this was not done, through the ſaid 
Earl's Default, who was the prime Officer or 
Miniſter. 

3. That a Supply, given for the Defence 
of the Sea, had been miſapplied, by the De- 
fault of the ſaid Chancellor. 

4. That he had obtained a Grant of fifty 
Pounds per Annum out of the Cuſtoms. 

5. That whereas the Maſter of St. Anthony, 
by being a Schiſmatick, had forfeited his Re 
venues, amounting to 100 Marks 8 Annum, 
the Earl had farmed them of the King at 20 

Marks per Aunum, and kept the ſucceeding 


Maſter out of Poſſeſſion, till he had extorted a 
Sum of Money from him. 

6. That, while he was Chancellor, he had 
ſealed divers illegal Charters and Pardons, for 
Treaſon, Murder, &c. 

7. That he had miſapplied Money given for 
the Relief of the City of Ghent, which was loſt 
by his Default. 

To which the Earl anſwered, that he neither 23, ga 
purchaſed or accepted any Lands of the King Anſwer to 
while he was Chancellor, unleſs an hundred Part of the 
Marks per Annum, which he had by way of — 
Exchange for a Revenue he was entitled to out mirred. 
of the Cuſtoms. The ſecond Article the Com- 
piler of the Trials has omitted the Anſwer to: 

The third Article he denied, and they ſeem to 
allow it was not proved: Nor do they give us 
his Anſwer to the 4th Article; or to the 5th, 
6th, or 7th. Only they tell us in general, that 
he denied ſome of them, and confeſſed and ex- 
cuſed others. | | 1 

The Commons replied, That his having ac- e Cen- 
knowledged the making an Exchange with his 91s Reply. 
Majeſty, was a Confeſſion of his conſenting to 
alienate the Lands of the Crown, while he was AH 
Chancellor; which was contrary to his Oath rb: be jb»u/4 
and Duty. And the Lords thereupon adjudged, Y 12 fs 
That the Grants the Earl had obtained ſhould care. 
revert to theCrown : That all his Lands ſhould 
be confiſcated : That he ſhould pay a Fine to 
the Crown, and be impriſon'd in the Caſtle of 
Windſor. | 

That the Parliament afterwards by ſeveral Lend Cam- 
Acts, appointed ſeven of the Lords Spiritual, ] - 
five of the Temporal Lords, and Sir John De- 
vereux, Kt. Commiſfioners, to reform the eib 
State, and adminiſter the Government for a ee 
Year,viz. I. William Archbiſhop of Canterbu- , 
ry, 2. Alexander Nevil Archbiſhop of York, 3. q 
Thomas Arundel Biſhop of Ely, Lord Chancel- 
or, 4. Villiam Wickham Biſhop of Wincheſter, 

5 2 Gilbert Biſhop of Hereford, 6. Thomas 

Biſhop of Exeter, 7. Nicholas Abbot of Mul- 

ham, Lord Privy Seal. 8. Edmund 1 * 
uke 


_ 
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Duke of York, 9. Thomas of Woodſtock Duke 


CT of Gloucefter. 10. Richard Earl of Arundel, 


The Earl of 


Suffolk 7. 


11. John Lord Cobham, 12. Richard Lord 


—. 


| bat: But the King, having appointed the Par- 1388. 
liament to meet the next Day after Candlemas, . . 
told them the Controverſy ſhould be heard 


Scrope, and, 13. Sir John Devereux Kt. enact- and determined there. 


ing, That if any refuſed to obey their Ordi- 


nances, they ſhould forfeit their Goods for the Archbiſhop of York and the Biſhop of Durham, Suftolk and 


firſt Offence, and their Lives for the ſecond ; 


and on the 20th of November 1386. the Parlia- | into Cheſhire, Lancaſhire, and Wales, to raiſe 


ment was diſſolved. 


T hat ſoon after the Riſing of the Parliament, diſaffected Lords. 


But the Earl of Suf/o/k fled to Calais, and the The Ear! of 


abſconded ; while the Duke of Ireland, went Ale fy 


Forces for the King, and oppoſe thoſe of the 2. Han. 
The Earl of Arundel after- * por} 


the ſaid Earl of Shelf and his Confederates, wards engaging the Duke of Ireland at Chip- 3 the 
inſinuated into the King, that the ſaid Statutes | Ping Norton in 4 as he was marching © 


were prejudicial to his Honour, and derogato- 
21 to his Prerogative ; and while they were in 
0 


to London, part of the Duke's Forces revolted, ;, defeated 
and he was defeated, and forced to fly into and t fly 10 
Flanders. 


rce, he was but the Shadow of a King: Flanders. 


That the ſaid Earl being releaſed out of Vind-] In the mean Time Alder man Brambre held 
for Caſtle, he, with the Duke of Ireland, | the City of London for the King, and was in 


charged with and Chief Juſtice Treſilian, incited the King ExpeCtation of being joined by the Duke of re- 


conſpiring a- 


gain the 
Duke of 


Glouceſter. 


Glouceſter, 
Earl of A- 


to deſtroy the Duke of Glouce/ter. The Earls land ; but the Earl of Arundel having defeated London jab 


mitted to the 


of Arundel, Warwick, Derby, and Notting- the Duke (as before related) and appearing with Malcentents, 


ham, with others of their Party, and for that his victorious Troops before the Gates, the 


End, conſpired with Alexander Archbiſhop of | Mayor and Citizens of London thought fit to 
York, and Sir Nicholas Brambre, to diſpatch | deliver him their Keys. After which all Pla- 
the ſaid Lords; and wrote Letters to the French | << ſubmitted to the diſaffected Lords, who 
ing, to aſſiſt them in ſeiſing the ſaid Noble- compelled the King to give them Audience in 0 Cg 


the King to 


men; and alſo prevailed with the Judges, to | the Tower. They appeared indeed in an hum- give them 
declare them guilty of High Treaſon, in procu- ble, ſuppliant Poſture before his Majeſty ; but Audience. 


ring the ſaid late Statutes. 


brought ſuch Numbers of armed Troops with 


That the ſaid five Lords, keeping Spies in | them, that he durſt deny them nothing; and 
all Parts of the Kingdom, and intercepting | here again they appealed (or impeached) the 
ſome Letters from Court, diſcovered a Plot Duke of Ie eland, and the reſt of the King's 
againſt them; and believing it to be agreeable Miniſters, of High Treaſon : After which Pro- 
The Dute of to the Law of Nature to repel Force by Force, clamation was made, That a Parliament ſhould 


every one of them, according to his Ability, be held the Day after Candlemas, where the ac- 


rundel, c. levied a Power for the Preſervation 9 the King cuſed Lords ſhould appear and anſwer the 


raiſe Forces 
in ebe King's 
Name againſt 


t Perfen, 


and Kingdom (which the Patriots of 41. made] Charge of the Malecontents. The King was Ad give 
a Precedent, no Doubt, for fighting in the alſo compelled by the Faction to iſſue Orders Oder for 


King's Name againſt his Perſon.) And with for the apprehending ſeveral Miniſters and Of- approbendeng 


theſe Forces the Earl of Arundel marched to-] ficers of his own Houſhold, and thoſe who had ier. 


his own Mi- 


wards London: Whereupon the Earl of Suf- adhered to him; and Sir Simon Burleigh, Sir 

folk and his Accomplices, adviſed the King to William Elman, Sir 7 ohn Beauchamp, Sir Tho- 

i ſſue a Proclamation, commanding the Citi- | 745 Trevet, Sir John Salisbury, and Sir Nicho- 

zens to treat them as Rebels; and that he ſhould las Brambre, were thereupon taken up, with 

not meet the Parliament at Candlemas as the | many others they ſuſpected to be in a different 

ſaid Commiſſioners had appointed, unleſs the| Intereſt; but the Duke of Ireland, the Archbi- 

Duke of Gloucefter, the Earls of Warwick, ſhop of York, the Earl of Shell, and Sir Ro. 

Arundel, and the reſt of the Commiſſioners, bert Tre/ilian, had withdrawn themſelves, and 

would ſwear, that neither they, nor any in| Were not to be found, 

The Dale of their Name, ſhould accuſe the ſaid Earl of The Parliament meeting the Day after Can- J. Judges 


22 late Miniſtry. 


Suffolk, 


and the reſt 


In the mean time the Duke of Glouceſter 


| Glouceſter, Syffo}k, Duke of Ireland, and the reſt of the dlemas, the following Judges were taken off the a of the 


Bench, and committed to the Tower, for an- ***: 
ſwering ſeveral Queries that had been propoſed 


3 


the Earl of Arundel, &c. being arrived with | to them by the King at Nottingham, viz. Sir 


1 their Army at Maltham-Croſi, the 14th of Roger Fulthorp, Sir Robert Belknap, Sir par 
High Tua. November, ſent ſome of their Members to the] Carey, Sir Fohn Holt, and Sir William Burleigh, 


fon before the 


King, 


King at Weſtminſter, to charge the Archbi- and John Loon the King's Serjeant at Law, 


ſhop of York, the Duke of Ireland, the Earl] Was alſo committed with them. 
of Suffelk, Chief Juſtice Treſilian, and Sir] The Lord Chancellor, the Biſhop of Ely, Pe Para- 


Nicholas Brambre, with High 'T reaſon. 


opened the Parliament with a Speech, where- ment opened 


The King demanded what they would have: in he declared they were aſſembled to conſi- rg 


They anſwered, That the Traitors which] der how the Diſtractions of the Realm might 


Speech, 


were about him, and filled his Ears with falſe be compoſed, the King better adviſed, the 
Reports, might be puniſhed; for it was better| Mal-adminiſtration of the late Miniſters re- 
ſome few ſhould die for the People, than the] formed and puniſhed, and the Kingdom de- 


whole Nation ſhould Periſh. 


fended by Sea and Land ; declaring that all 


W hereupon his Majeſty ſent the Lords Com- who had any Grievances to be redreſſed might 
miſſioners a ſafe Conduct, and they appeared| be heard. Then the Duke of Gloucefter, and — —— f 
before his Majeſty at J/etmin/ter-Hall; where] the other four diſſaffected Lords, preſented n the ma 


and the mal- 


they again impeached the Archbiſhop of York, themſelves before his Majeſty, and ſaid, they content Lords 
the Duke of Ireland, &c. of High Treaſon, of- came to purge themſelves of the 'T reaſons laid e 
fering to maintain the Charge by ſingle Com- to their Charge by the accuſed Lords, (of the — 


the Charge 
late / Treaſon, 


1 9 
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1388 late Miniſtry.) To whom the Lord Chancel- 

11 Rich 2. or anſwered, That the King entertained ſuch 
The King honourable Thoughts of the Duke of Glouce- 
obliged to ac- ter, that he could not believe any one ſo near 
knowledge allied to him would be concerned in any trea- 
= Led, ſonable Attempt againſt his Majeſty : F or 
inſt on their which the Duke, and his four Companions 
Priviledges. (or rather Accomplices) returned the King 

their Thanks. 

The Lords Spiritual and Temporal after- 
wards declared, That all great Matters moved 
in Parliament, touching the Peers, ought to 

be diſcuſſed and adjudged by the Courſe of Par- 
liament, and by the Civil, or Common Law, 
in inferior Courts ; which Claim or Declaration 
the King allowed. 

Then the five Lords Appellants (the Duke 

The Mat. Of Glouceſter and his Accomplices) exhibited 
conters ex- thirty-nine Articles againſt the accuſed Lords, 
bibit 39 A- the King's late Miniſters and Officers of State. 
2 75 1. And firſt, they charge them as falſe 
fry T raitors to the King and Kingdom, in taking 
Advantage of his Majeſty's tender Age, fram- 
ing falſe Stories, and making him entirely their 
own: While they rendered ſuſpected his loyal 
Lords and Leiges, by whom he ought to have 
been governed. That theſe Traitors had ac- 
croached to themſelves royal Power, by enflav- 
ing the King, and leſſening his Prerogatives, 
making him ſo obedient to their Will, that 
he was ſworn to be adviſed and governed by 
them. | 

2. The Second charges the Archbiſhop of 

York, the Duke of Ireland, and the Earl of 
Suflk again, with obliging the King to take 
the Oath, and thereby keeping him in a State 
of Servitude. 
3. The Third charges, that the ſaid three 
Noblemen, by the Advice of Sir Robert Treſi- 
lian and Sir Nicholas Brambre, would not per- 
mit the great Men of the Kingdom to come 
near the King, or ſuffer them to ſpeak to his 
Majeſty, unleſs in their Preſence and Hearing; 
accroaching to themſelves Royal Power, and 
aſſuming a Sovereignty over the Perſon of the 
King. | 

Fu T hat the ſaid five late Miniſters would 
not ſuffer the King to grant any Petitions with- 
out their Aſſent; thereby turning the Hearts of 
the great Lords from his Majeſty, with Deſign 
to eſtrange his Heart from-the Peers, and have 
the ſole Government of the Kingdom. 

5. That they adviſed the King to grant the 
whole Realm of Ireland, and divers other Ca- 
ſtles, Lordſhips, and Manors, to the Duke of 
treland; and to make divers Grants to others 
of the Crown-Lands, whereby the King was 

ſo impoveriſhed, that he could not ſupport 
himſelf, without laying "Taxes and Impoſitions 
on his Subjects. 

6. That they cauſed the King to make 

other Grants of the Crown-Lands to their Re- 
lations and Friends, of whom they received 
great Bribes. 
7. That they cauſed the King to grant the 
ſaid Duke of Ireland and others, the | a of 
the Crown, and the Treaſure of the King- 
dom, with the Tenths and Fifteenths, given 
by Parliament for Defence of the Realm, to the 
alue of one hundred thouſand Marks ; and 


cauſed many good Ordinances of Parliament 
to be interrupted. | 


8. That they put Governors into the Ca- 
ſtles and Fortreſſes on the Frontiers of France 
and Scotland, who were not qualified for ſuch 
Poſts, without the Conſent of the Realm, 
whereby ſeveral Countries were loſt to the 
Enemy. 

9. That they would not ſuffer the Laws to 
take their Courſe ; but cauſed ſeveral Judg- 
ments of Parliament to be reverſed and annulled. 

10. That they had cauſed ſeveral Parcons 
to be granted for 'T reaſons and Felonies. 

11. That they adviſed the King to make the 
ſaid Duke King of Jreland, and excited his 
Majeſty to write Letters to the Pope to confirm 
the Grant, without the Knowledge or Aſſent 
of the Kingdoms of England or Ireland, in 
Diſheriſon of the Crown of England, and to 
the Deſtruction of the Nation of Ireland. 

12. That the ſaid Sir Nicholas Brambre had 
taken two and twenty Perſons out of Newgate, 
ſome of them impriſoned for Debt, and others 
for Criminal Matters, and without any Pro- 
ceſs of Law, cauſed all their Heads to be cut 
off (but one) at a Place called the Foul Oa, in 
Kent. 

13. That the ſaid accuſed Miniſters Pa 
taken great Bribes for the Maintenance of 
Suits ; and once took Bribes on both Sides. 

14. That they cauſed ſome Lords, and 
others, to be put out of the King's Council. 

15. That the laſt Parliament requiring the 
King to remove the five Miniſters from his 
Preſence, they cauſed the King to command 
the Mayor of London to kill ſuch of the Lords 
and Commons as were not of their Party; in 
which Execution the ſaid Miniſters were to 
have borne a Part. 

16. That when the Mayor and Citizens 
of London had refuſed in the King's Preſence to 
murder the ſaid Lords and Commons, the ſaid 
five Miniſters prevailed on the King to leave 
the Parliament, and refuſe to treat with them 
on the Affairs of the Kingdom; unleſs they 
2 promiſe not to proſecute the ſaid Mini- 

ers. 


17. That the Parliament having aſſigned 
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twelve Lords to take upon them the Govern- , 


ment of the Realm for one Year, with the 
King's Aﬀent, againſt which no Man might 
adviſe his Majeſty, on Pain of Forfeiture of 
his Goods for the firſt Offence, and his Life 
for the ſecond ; the ſaid five Miniſters inſinu- 
ated to the King, that the ſaid ordinance or 
Statute, and Commiſſion in Purſuance of it, 
were made to defeat his Royalty ; and that all 
thoſe, who adviſed or procured the framing of 
them, were worthy to be put to Death as 
Traitors. 3 

18. That they cauſed the King to aſſemble 
certain Lords Juſtices, and others, without 
the Aſſent of the Lords Commiſſioners and de- 
manded their Opinions of divers ſuſpicious 
Matters, by which the King, the Lords, and 


the common People were brought into great 


Trouble. 

19. That they cauſed the King to ride 
through the Nation, and ſummon the Lords, 
Knights, Eſquires, and others of the ſeveral 
Countries before him; obliging them to glve. 
Bonds, or take Oaths, to ſtand by him againſt 
all People, and to effect his Purpoſe, which 


was 


Aw 
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was then the Will and Purpoſe of the ſaid 
traiterous Miniſters. 

20. That the Realm was put to great 
Trouble by the ſaid Bonds and Oaths. 

21. That they cauſed the King to go into 
diſtant Parts of the Kingdom, ſo as the Lords 
Commiſkoners could not adviſe with him; and 
the ſaid Ordinance, or Statute, was thereby 
defeated. 

22. That the ſaid Duke of Ireland, by the 
Advice of the ſaid other four Traitors, had 
without the King's Commiſſion, or other ſuf- 
ficient Warrant, made himſelf Chief Juſtice of 
Cheſter, and held all Manner of Places there; 
and alſo, accroaching to himſelf Royal Power, 
had raiſed Forces in that County, in order to 
deſtroy the loyal Lords, and other the King's 
liege Subjects. 

23. Alſo, that they had cauſed John de Blois, 
Heir of Britany, and the King's Priſoner, to 
be ſet at Liberty, without Aſſent of Parlia- 
ment, or any ſufficient Warrant. 

24. That they cauſed the King to have a 
great Retinue, to whom he gave Badges, to 
impower them to execute their ſaid Treaſons. 

25. That they cauſed the King to ſummon 
before him, to the Caſtle of Nottingham, the 
Day after St. Bartholomew then laſt paſt, di- 
vers Juſtices and Lawyers, and there conſtrain- 


.ed them to ſet their Hands to the Anſwers of 


certain Queſtions; by means whereof thoſe 
about the King might have Colour to put to 
Death the Duke of Gloucefter, and the other 


Lords, who in the laſt Parliament were ordain- 


ed to have the Governance of the Realm. 
(1.) The firſt Queſtion was, Whether the 


neries re- . - 
Need by the New Statute, Ordinance, and Commiſſion, 


1 at 
otting- 


ham. 


were hurtful to the Prerogative? 

It was unanimouſly anſwered, They were 
hurtful, becauſe againſt the King's Will. 

(2.) How they ought to bepuniſhed thatpro- 
cured the ſame? 

Anſwered unanimouſly, They deſerved Death. 

3. How they ought to be puniſhed that mo- 
ved the King to conſent to the making them ? 

Anſw. They ought to loſe their Lives. 

( 4.) How they ſhould be puniſhed that com- 
pelled the K ing toconſenttotheſaidStatutes,&c? 

Anſw. They ought to ſuffer as Traitors. 

(5.) How they ought to be puniſhed who 
interrupted the King in exerciſing his Royal 


Prerogative ? 


Anſw. They ought to be puniſhed as Traitors. 

(6.) Whether the King might oblige the Par- 
liament to diſpatch the Buſineſs propoſed by 
him, before they proceeded to any other ? 

Anſw. The King ought to have the Rule and 

ordering of all ſuch Articles as are preſented in 
Parliament; and if any one preſumed to go con- 
trary to this Rule, he ought to be puniſhed as a 
Traitor. 

(J.) Whether the King might not diſſolve 
the Parliament, when he pleaſed ? / 

Anſw. He might. | 

(8.) Whether the Lords and Commons, 
without the King's Aſſent, might impeach his 
Officers and Juſtices in Parliament ? 

Anſw. They might not; and he that did, 
ought to {fer as a Traitor. e 

(9.) How he was to be puniſhed who moved 
the Parliament, that the Statute wherein Ed- 


ward, the Son of King Edward, Great Grand- 
father to the then King, was indicted in Parlia- 
ment, might be ſent for? By Inſpection of 
which Statute the ſaid new Statute or Ordi- 
nance and Commiſſion was deviſed. 

Anſwered unanimouſly, That as well as he 
that called for, as the other, who by Virtue of the 
faid Motion brought the ſaid Statute into the 
Houſe, ought to be puniſhed as publick Offenders 
and Traitors. 

10. Whether the Judgment given in Parlia- 
ment againſt the Earl of Suffolk was erroneous 
and revocable? 

Anſw. That the ſaid Fudgment was erroneous 
and revocable in every Part. | 

Atteſted by Alexander Archbiſhop of York, 
Robert Archbiſhop of Dublin, John Biſhop of 
Durham, Thomas Biſhop of Chefter, Fohn Bi- 
ſhop of Bangor, Robert Duke of Ireland, Mi- 
chael Earl of Suffolk, John Rippon Clerk, and 
John Blake. 

26. That ſaid five Traitors contrived that 
the ſaid five Lords Appellants (the Duke of 
Glouceſter, &c.) ſhould be privately indicted 
and attainted of High Treaſon in London or 
Middleſex; and for that End procured Thomas 
Huske to be made Under-Sheriff of Middleſex, 
who undertook that the ſaid Indictments and 


the better effecting their ſaid T reaſons, they 


Rippon Clerk, to the Mayor of London, to ar- 
reſt the Duke of Gloucefter, and others; and 
one John Blake carried a Bill of Information 
to the Mayor againſt them, by which they 
were to be indicted and attainted ; which In- 
formation ſet forth: That the Appellants, 
and ſeveral other of the Lords and Commons, 
had traiterouſly conſpired and confederated 


* his Crown,andconſtrained the King to paſs it 
„ againſt his Will; and had traiterouſly hin- 
<< dered the King from exerciſing his Royalty, 
«© tothe great Diſheriſon of his Majeſty, and 


the ſaid traiterous Miniſters ſet aWatch to give 
Notice of the Duke of Lancaſter's landing, 
that he might be arreſted on his Arrival. 

27. That the ſaid five Miniſters, the Duke 
of Ireland, &c. alſo poſſeſſed the King, that all 


had thereby a Purpoſe to degrade him, and fi- 
nally to depoſe him; and cauſed him to hold 


28. That the ſaid five Miniſters adviſed his 

Majeſty, by his own Power, and by the Aſſiſt- 
ance of his Enemies of France, to deſtroy the 
ſaid Lords, and others, who aſſented to the 
making the ſaid Statute as privately as might 
be. : : . 
29. That they adviſed his Majeſty to ſend 
Letters to the King of France, requeſting that 
Prince with all his Power and Advice, to be 
aiding and aſſiſting in deſtroying the ſaid 
Lords, Sc. 

30. That the ſaid Archbiſhop, Duke of 
Ireland, and Earl of Suffolk, accroaching to 
themſelves Royal Power, cauſed his Majeſty 
to promiſe the French King, for ſuch Aid and 
Aſſiſtance, to ſurrender to him Calais, and all 


other 


them as Enemies and 'T raitors. | 


1388. 
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Attainders ſhould be accompliſhed : That for 
cauſed the King to ſend Letters by one John 


mation 
drawn up 
againſt the 


to make a Statute and Commiſſion againſt Lord: Ap- 
the Royalty of the King, and inDerogation of Pellants. 


in Derogation of his Crown;” And that 


who cauſed the ſaid Statute, Ic. to be made, 
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and Artois, with the Towns of Cherburg and 
Breſt. 

44 That the ſaid five Miniſters had c 
trived an Interview between the ſaid Kings of 
France and England in the Marches of Calais ; 
where the ſaid Thomas Duke of Glouce/ter, Ri- 
chard Earl of Arundel, and Thomas Earl of 
Warwick, with ſeveral others, were to have 
been treacherouſly murdered, 

32. That they cauſed the King to ſend for 
ſafe Conducts from France, for Sir John Sa- 
lisbury, Sir John Lancaſter, and others, who 
were to go over to France to put the ſaid Trea- 
ſon in Execution. 

33. That the ſaid Sir Nicholas Brambre, 
and others of the ſaid Traitors, went into the 
City without the King's Knowledge ; and, 
in his Name, cauſed all the Trades in the Ci- 
ty to ſwear to perform divers Matters not law- 
ful ; and particularly, to keep and maintain the 
King's Will and Purpoſes to their Power 
againſt all Rebels; and that they would live 
and die with him againſt all thoſe who ſhould 
deſign any T reaſon againſt the King; and for 
that Purpoſe ſhould appear on the Summons of 
the Mayor, and be ready to reſiſt all ſuch 
Traitors: Their Deſign being to engage the 
People of London to raiſe their Power, to deſtroy 
the ſaid loyal Lords and others. 

34. That the ſaid Miniſters cauſed to be 
proclaimed through London, That none of the 
King's Subjects ſhould aid or affiſt the Earl of 
Arundel, but avoid all his Party, upon Pain 
of being proceeded againſt as Rebels. 

35. That the ſaid Sir Nicholas Brambre, 
by the Advice of the ſaid other Miniſters, 
cauſed it to be proclaimed, that none ſhould 
ſpeak ill of the ſaid evil Miniſters, upon Pain 
of forfeiting all they had. | 

36. That the ſaid five Miniſters cauſed 
Sheriffs to be made, that they might get ſuch 
Perſons returned Knights of the Shire as they 
ſhould name. | | 
37. That they cauſed the King to ſend 
Letters to the Sheriffs and other Officers, to 
aflemble all their Power to join the Duke of 
Ireland againſt the ſaid Lords Appellants, and 
to make War upon them. 

38. That they cauſed the King to write to 
the Duke of Ireland, that they were all ap- 
pealed (impeached) of Treaſon, and that he 
had given a Day till next Parliament, and 
taken both Parties into his Protection : But 
that, if the Duke of Ireland ſhould have ſuf- 
ficient Power, he ſhould however march on 
and come to him, and that he would meet 
him with all his Forces, and venture his Royal 
Perſon; and that he and the whole Nation 
were in great Danger, if they were not reliev- 
ed: This the Duke was to declare to the Peo- 
ple, and to aſſure them, that the King would 

y them all their Wages. © By Virtue of 
which Letters the ſaid Duke raiſed great Num- 
bers of Men at Arms, and Archers, in Lan- 
caſhire, Cheſhire, Wales, and elſewhere, to 
deftroy the ſaid Lords, and all others who aſ- 
ſented to the ſaid Statute, Ordinance, and 
Commitſfion. | 

39. The laſt Article charges the Duke of 
Ireland with raiſing the ſaid Forces, and 


marching with them from the County of Che- 1388 
ter to Ratcote-Bridge in Oxfordſhire, in order "© — 
to deſtroy the ſaid Lords Appellants, viz. 
Th#nas Duke of Glaucgſter Conſtable of Eng- 
land, Henry Earl of Derby (who afterwards 
uſurped the Throne) Richard Earl of Arundel, 
Thomas Earl of Warwick, and Thomas Earl 
Marſhal, accroaching to himſelf Royal Power, 
and diſplaying the King's Banner in his Army, 
againſt the State of the King and his Crown. 

Then the Lords Appellants declared, they Te late AH. 
were ready to prove every Article; and the e ſum- 
Perſons appealed (the late Miniſters) were ſo- pert 
lemnly ſummoned to appear and anſwer the anſwer the 
Appellants: And the Parties accuſed not ap- Article. 


pearing, the Lords Appellants demanded, that 


they might be adjudged and convicted of the 

ſaid Treaſons : But the King ordered the 

Lords to examine the ſaid Articles; and the 

Juſtices, Serjeants, and other Sages of the 

aw, were commanded to give their Advice 

to the ſaid Lords of Parliament, how they 9; Fudpes 
f - e Juapes 

ought to proceed in the ſaid Appeal: Where- declare, rhe 

upon the ſaid Juſtices, Serjeant, &c. declar- /*'4 Apa! 

ed, That the ſaid Appeal was not made, or ,, 1 


f Or ment to be 
brought, according as the one Law or the other illegally 


required, el. 

However, the Lords, by the Aſſent of the 
King, reſolved, That this Appeal was well . hy 
and duly brought, according to the Laws and was /:ga!ly 
Courſe of Parliament, by which they would brought, 
adjudge of it: Then the Appellants demanded 
again, that the Default of the Parties accuſed 
might be recorded; and the ſaid Chancellor 
(the Biſhop of Ely) in the Name of the Clergy, 
declared, that they could not by any Means 
be preſent at Proceedings where Sentence of 
Death was to be paſſed ; and the Clergy deli- 
vered in a Proteſtation in Writing, importing, 

That neither in reſpect of Favour, or for fear The Clergy 
of any Man's Hate, nor in hope of Reward, 2 3 
they deſired to abſent themſelves ; but only as 233 
they were bound by the Canon, not to be preſent preſent where 
at any Man's Arraignment or Condemnation ; Sen of 
and they ſent the like Proteſtation to the Com- 225 
mons which was allowed of. 

On the 13th of February the Biſhop of York, Fi, ef he 
the Duke of Ireland, the Earl of Suffolk, and Miniſters 
Sir Robert Trefilian, being ſummoned a third ed as 
Time, their Defaults were recorded; and the i rot”; 
Lords declared fourteen of the Articles to be 
Treaſon, and by Aﬀent of the King, did 
adjudge the ſaid four Miniſters to be guilty of 
High Treaſon, and that they ſhould be drawn 
and hanged as T raitors to the King and King- 
dom, and their Lands and Tenements, 

Goods and Chattels, forfeited. 

On the 17th of February, Sir Nicholas Sir Nicholas + 
Brambre, the fifth of the ſaid accuſed Mini- Brambre 
ſters, being in Cuſtody in the Tower, was 8 8 
brought before the Parliament, and charged 
with the Treaſons contained in the ſaid Arti- 
cles, when he deſired Time to prepare for his 
Defence, which was denied, and the Judges 
required him to anſwer immediately and di- 
ſtinctly to the ſaid Treaſons. Whereupon he Of te clear 
declared, he was ready to fight with any Man l= 
that ſhould brand him with that ignominious A C. 
Mark; and the Appellants declared they were 
ready to accept the Challenge. But the Lords 


| loved, that Battle did not lie in this Caſe, 


B and 
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ws ; and that the Matter ſhould be determined in| 
moe: Parliament, | | 


In the mean Time the Rabble came down 
The _ from London, and complained of manifold In- 
2 juries committed by Sir Nicholas Brambre; 
ament Houſe, and while the Caſe of this Knight was under 
* Debate, the Lord Chief Juſtice Treſilian, be- 
- ing apprehended in a Houſe in Palace-Yard, 
Was dragged into the Hall by the Soldiers. It 
iis 7 was demanded of him, what he could ſay, 
Trefilian Why Judgment ſhould not be executed upon 
apprebended, him? But the Compiler of this Volume of 
98 Trials tells us, he had nothing to ſay for him- 
Uſed barba- ſelf, and that thereupon he was ſent to the 
rouſiy. Tower, from whence he was dragged on a 
Hurdle to the Gallows; and that he refuſed 
to mount the Ladder till he was beaten with 
Clubs, and forced up, and then he told the 
Hangman he ſhould not die as long as he had 
a Thing about him: Whereupon he was 
Accrunt of (ripped, and certain Images were found like 
Charms the Signs in the Heavens, and the Head of a 
«b:ut bim. Devil painted, and the Names of many De- 
vils written in Parchment ; which being ta- 
ken away, he was hanged naked for ſome 
Time, and then his Throat was cut; and his 
Body having hung till Morning, was given to 

his Wife, who buried it in Grey Friars 
Si- Nicholas Sir Nicholas Brambre bring brought before 
rambre the Parliament again the 20th of February, 
wed. and being able to make no anſwer to the Ar- 
ticles (ſays the Compiler) the like Sentence was 
pronounced againſt him; and he was drawn 
upon a Hurdle from the Tower to Tyburn, 
where he ſhewed himſelf very penitent, and 
begged Pardon of all he had offended, particu- 
larly of one Northampton, who attended his 
Execution, and whoſe Father had been Mayor 
of London, and wrongfully accuſed by Bram- 
bre of a Conſpiracy againſt the State, for which 
Northampton's Lands were confiſcated, and he 

very hardly eſcaped with his Life. 


he Judge: After theſe Executions, viz. on the 2d of 
1 March, Sir Robert Belknap, Sir John Holt, 
and tried, 


Sir Roger Fulthorpe, Sir William Burleigh, 
and Sir Fohn Carey, the Judges who had an- 
ſwered the King's Queries at Nottingham, to- 
gether with Fohn Lo#ton, the King's Serjeant 
at Law, having been impeached by the Com- 
mons, were called to anſwer before the Lords. 
Their They ſaid in their Defence, that the Anſwers 
Defence. they were charged with were not the ſame 
they had given; and that they were threatened 
and forced to ſign them by the Archbiſhop of 
York, the Duke of Ireland, and the Earl of 
Suat; and deſired they might be mercifully 
Condemned dealt with. However, the Lords thought fit 
«: Traitors, to adjudge them all to be I raitors, and paſſed 
2 on them to be drawn and hanged as 
uch. | 
This being reported to the Archbiſhop of 
Canterbury and the Biſhops, who were retired 
into the King's Chamber while theſe Cauſes 


— ior were trying, they returned to the Parliament 
—— Houſe, and begged of the King and Peers, 
and jove for the Love of God, the Virgin Mary, and 
their Lives, 


all Saints, they would not put the Judges to 
death: The five Lords Appellants alſo thought 
fit to interpoſe, and deſire their Lives might 
be ſpared: Whereupon they were remanded to 


the Tower, and afterwards baniſhed to Ireland. 


John Blake, the King's Council, being im- 1388 
peached by the Commons for drawing up the 77 Nich. 2. 
ſaid Queries, and contriving the Death of the gr, DJ, 
ſaid Lords Appellants; and Thomas Uske, for Uske in- 
procuring himſelf to be made Under-Sheriff, Peached and 
in order to get them indicted and attainted, 4 
were brought before the Lords, the third of 
March, to anſwer that Charge. They ſaid in 
their Defence, that what they had done 3 
the King's Command: But the Lords replied, 
this Excuſe made their Crime the greater; for 
they knew the Miniſters had accroached to (,,;.,,,.z 
themſelves Royal Power, and that it was theirs, and executed, 
and not the King's Command, and paſſed Sen- 
tence on them as T raitors; in purſuance where- 
of they were executed the ſame Day. 

On the 6thof March Thomas Biſhop of Chi- ,,; of 
cheſter, being impeached by the Commons, for Chichelir 
exciting and threatening the Judges, to make v. 
them ſign the ſaid Queries and Anſwers, and 
for concealing what they had done, was brought | 
before the Parliament, and anſwered, that the 4+; ebe 
Judges were not excited or charged to ſay any Judges were 
Thing but what the Law was; and as to his —— 
concealing the ſaid Treaſon, he was under En- 
gagements not to diſcover it. | 

On the 12th of March, Simon de Burleigh, Burleich, 
John de Beauchamp, Fames Baroverſe, and Beauchamp, 
Fohn Salisbury, were brought to the Bar of the . red. 
Houſe of Lords, being impeached for the firſt 
of the ſaid Articles, and for concealing the ſaid 
Treaſons; and Simon de Burleigh, and John 
Beauchamp, were charged alſo as principal Ac- 
tors in the ſaid Treafons, To which they all 
pleaded Not Guilty; and Sir Simon Burleigh 
being a popular Man, great Intereſt was made 
to ſave him: But at length on the 5th of May, 
Sir Simon was condemned as a Traitor, and be- 
headed on Tower-Hill, the King pardoning the 
reſt of the Sentence. Sir John Beauchamp, 
Steward of the King's Houſhold, Sir James 
Baroverſe, and Sir John Salisbury, Gentlemen of 
the Privy Chamber, alſo were condemned: 
The two firſt were beheaded on Tower- Hill, 
and Sir John Salisbury was drawn to Tyburn 
and hanged there. The Biſhop of Chiche/ter alſo 
was condemned; but he being the King's Con- q/: 7.2 
feſſor, was only baniſhed to [reland. condemned, 

From theſe numerous Convictions and Execu- bur pardoned 
tions, this was called the UNIVERSAL Pa R- . 
LIAMENT. | 

Theſe Proceedings have, ſince the Revolu- 
tion been mightily cried up, as Precedents for fu- er 


Condemned 


and executed, 


Biſhop of | 


the Trials of 


ture Ages to imitate; but if we come to exa- te Lord 


mine them with a little Attention, poſſibly %, Fufice 


there are few People that would deſire to ſee N of 

them copied in every Inſtance, of the King's 
The diſaffected Lords had infuſed ſuch 9 and 

Spirit of Diſcontent into the Members of Par- — 

liament againſt the Adminiſtration, that not- 

withſtanding the French King was upon the 

Point of invading the Kingdom with a prodi- 

gious Fleet and Army, and the Miniſtry had 

raiſed two hundred thouſand Men to oppoſe 

the Deſcent, the Parliament would not grant 

the King one Penny towards the defence of 

their Country, unleſs he would conſent to the 

Ruin of thoſe Noblemen who had ſerved him 

wih the greateſt Fidelity and Affection. In 


Rapin's Words, So great was the Hatred they 


had 
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the Earl, it is no ſmall Argu 


| againſt the King. 


had entertained againſt the Lords in the Admi- 


N OO th niftration, that, in order to ruin them, the Par- 


| an y vip 0g not to hazard the o of the 


whole Kingdom, telling the King, the Confiſca- 
tions of the Eſtates of his Miniſters, who had 
misbehaved themſelves, were ſufficient to an- 
ſwer the Occaſions of the State ; in which ob- 
ſtinate and perverſe Temper, I preſume, no 
Body deſires to ſee future Parliaments imitate 
them. 


They afterwards compelled the King to diſ- 


| 


place ſeveral of his Miniſters, and to transfer 


his Authority, (and indeed a greater Authority 
than ever any King of England exerciſed) to 
certain Lords; among which were the Duke of 
Glouceſter, the Earl of Derby, the Earl of Arun- 
del, and other Malcontents, who were in a 
Conſpiracy to depoſe him: And when the King 
reſumed his Authority, and reſtored the Mini- 
ſters they had forced him to diſplace and puniſh, 
they raiſed an Army to compel his Majeſty to 

ield to their Demands, and eſtabliſh their 
F over himſelf and his Subjects, cauſing 
ſuch a Houſe of Commons to be retained by 
their Influence, as were abſolutely at their De- 


votion ; and they had already made a Majori- 


ty in the Houſe of Lords. 

It was when the Kingdom was in the ex- 
tremeſt Danger of a French Invaſion, Anno 
1386. that they compelled the King to turn out 
his T reaſurer the Biſhop of Durham, and the 
Earl of Safolt the Chancellor, and impeached 
the Earl of high Crimes and Miſdemeanors ; 
but if we take a View of the Articles againſt 
ment of his Inno- 
cence, that they could find fo little to accuſe 
him of; and would the Compiler have favour- 
ed us with his whole Defence, probably it 
would have appeared no more than a malicious 
Proſecution, to deprive him of that Poſt, and 


put one of their own Creatures in his Room. 


Certain it is, the King looked upon it as ſuch, 
and accordingly ſoon releaſed the Earl, and re- 
called him to the Council- Table, together with 
the Duke of Ireland, another Object of their 
Envy, whom they had driven from his Majeſty, 
and confiſcated his Eſtate ; and his Majeſty's 
entertaining theſe Noblemen in his Service again, 
was held a ſufficient Ground for their breaking 


out into actual Rebellion, and raiſing ſuch a for- 


midable Army, as neither the King or his Mi- 
niſters could afterwards promiſe themſelves any 
Security. No Wonder, therefore, that the 
Duke of Ireland, the Earl of Suffolk, and the 
reſt of the Miniſtry, fled from their Rage. 
What could they expe& from a Parliament 
choſen and influenced by their mortal Enemies, 


and ſupported by an Army of forty thouſand 


en ? 

We might juſtly expect, when the Malcon- 
tents were thus triumphant, All that Malice 
could ſuggeſt in the Proſecution of the King's 
Miniſters; and accordingly we find almoſt eve- 
T poſſible Crime laid to their Charge in the 
thirty-nine Articles exhibited againſt the Mi- 
niſtry. But it is obvious, even from thoſe Ar- 
ticles, that theT reaſon they wereproſecuted for, 
was Treaſon againſt the Malcontents, and not 
Their adviſing his Majeſty 
not to ſuffer himſelf and his Subjects to be ty- 
rannized over by the diſaffected Lords, was the 
grand Offence, whatever elſe was pretended, 


They charge the Miniſtry, indeed, with im- 
poſing upon the King in his tender Age, inſinu- 
ating themſelves into his Favour, and keeping 
all others at a Diſtance they did not like; 
which are Arts poſſibly practiſed by moſt Mi- 
niſters: But as to the King's tender Age, he 
was now Eighteen or Nineteen, and might 
be allowed the Liberty ſure of chuſing his 
own Servants, and adminiſtring the Go- 
vernment, without delegating his Authority 
to others, much leſs to his Enemies. We find 
Edward III. his Grandfather, took upon him 
the Adminiſtration of the Government before 
he arrived at theſe Years; and by what Law 
then was King Richard to be treated as a Mi- 
nor at a more advanced Age? Beſides, I do not 
know any Law that gives the Houſe of Lords 
the Guardianſhip of the King, if he was ſtill to 
be looked upon as an Infant. They charge the 
Miniſtry, indeed, with aſſuming, or accroach- 
ing to themſelves, Sovereign Power, and keep- 
ing the King in a State of Servitude, but it is 
evident, this was what they were aiming at and 
endeavouring themſelves; and their greateſt 
Quarrel with the Miniſters was, that they ſtood 
in the Way of theſe diſaffected Lords, and 
prevented their putting their Plot in Execution. 
And as to the principle Article, the Twenty- 
fifth, That they had obliged the Judges to give 
their Opinions on certain Queries put to them. 

It ſeems they gave theirOpinions voluntarily, 
and moſt of their Anſwers were very juſt. 
What ſhould we ſay to a parcel of diſcontented 
Lords, at this Timeof Day, that ſhould compel 
the King to turn out his Miniſters, and puniſh 
them for obeying his Commands, and even to 
inveſt their factious Leaders with Legiſlative 
Authority? What is this ſhort of Treaſon. 

And as to that Queſtion, JFhether the Ring 
can diſſolve the Parliament? Does any one 
make a Doubt of it? And yet this is one of 
thoſe Queries, for the reſolving of which the 
Judges were impeached of High-T reaſon. 

And when it was 'moved to bring the Pro- 
ceedings againſt Edward II. into Parliament, 
as a Precedent for them to reſiſt and depoſe 
Richard II. What was this ſhort of Treaſon, 
as the Judges reſolved it? Eſpecially when it 
was notorious, that the diſaffected Lords intend- 
ed to depoſe King Richard, and even threaten- 
ed him with it to his Face, if he would not 
comply with them in the Ruin of his Mini- 
8 

The Malcontents, indeed, charge the King 
and his Miniſters with inviting over the 
French, to aſſiſt in making him abſolute: But 
as it is acknowledged by all Hiſtorians, that 
no Miniſtry ever exerted themſelves more ef- 
fectually in the Defence of the Kingdom, 
when the French were about to invade it, this 
ought to be looked upon as a malicious Calum- 
ny, raiſed only to captivate the People, and 
give them ill Impreſſions of the Court. 

Another Article we find was, that the Mi- 
niſtry appointed ſuch Sheriffs as might be ſer- 
viceable to them in Elections; and if this were 
Treaſon, I doubt every Miniſtry has been 
guilty of it from that Day to this: But, ad- 
mitting that the Facts laid in the Articles were 
Treaſon, the Proceedings againſt theſe Mini- 
ſters were certainly illegal, unjuſt, and _— 
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13838 All the Judges (who were, at that Time, of | 
* ee * the diſaffected Lords own chuſing) with the 
> reſt of the Lawyers, called to their Aſſiſtance 
on this Occaſion, were unanimous in their 
Opinions, That the Appeal (or Impeachment) 
1 of theſe Miniſters was not made or brought ac- 
[4 cording to Law. The Lords, indeed, in- 
|| fluenced by the Faction, reſolved the direct 
contrary. But if the Judges and Lawyers do 
not Abe. what our Conſtitution is, who 
muſt we have recourſe to for Satisfaction in ſuch 
Diſputes? I doubt we ſhall not find many in 
either Houſe that underſtand it much better ; 
and, indeed, ſuch Preſentments are not at 
this Day, nor, as I remember have ever been 
ſince held to be legal: For theſe Miniſters 
were not appealed, or impeached, by the Houſe 
of Commons, but by the five diſaffeted Lords. 
And it will be admitted by all, that have any 
Knowledge in parliamentary Aﬀairs, that one 
Lord, or one Party of Lords, cannot impeach 
another. But theſe Noblemen went a Step 
further; for here were two Commoners, viz. 
Sir Robert Treſilian and Sir Nicholas Brambre, 
included in the ſame Impeachment; ſo that 
the Lords made themſelves both Proſecutors 
and Judges; and that of Commoners as well 
as Peers, which I believe the Commons, at 
this Day, would ſcarce acquieſce in. 
There was this further Injuſtice and Irregu- 
larity in this Proceeding, that moſt of the 
Lords impeached were condemned unheard : 
But here was the Name of a Parliament, ſup- 
ported or influenced by an Army of forty thou- 
ſand Men, and that gave a Sanction to all 
their Proceedings, Right or Wrong. Indeed 
they compelled the King, afterwards, to paſs 
an Act in the ſame illegal Parliament, to con- 


warrant the Injuſtice of theſe Sentences, which 1388 
were pronounced when there was no Act, or“ Nch. 2. 
Law, to countenance them: And, beſides, W 
we meet with an Act afterwards, in this very 
Reign, viz. 21 Richard II. Cap. 12. which 
declares all the Proceedings againſt the ſaid 
Miniſters, and others, in the 11th Year of 
the ſaid King, to be illegal and unjuſt, and 
reverſes the ſeveral Judgments given againſt 
them ; and declares further, that the Judges, 
who had anſwered the Queries put to them at 
Nottingham, had given their Anſwers as good 
and lawful liege People of the King ought to 
do; and that the ſaid Parliament holden in the 
11th Year of this King, ſhould be clearly annul- 
led, and holden for none, as a Thing made 
without Authority, and againſt the Will and 
Liberty of the King, and the Right of his 
Crown. wants 

And Reſtitution was ordered to be made 
to thoſe, that were then living, who had ſuf- 
fered by thoſe unjuſt Sentences, and to the 
Heirs of thoſe that were dead. 

It is obJervable the Compiler of this Volume of 
State Trials, takes no Manner of Notice of this 
Af : But if no ſuch Act had ever been made, 
all that have any Knowledge in parliamentary 
Affairs, muſt admit, that the Lords cannot 
impeach their own Members, much leſs Com- 
moners; and that there are but two Ways 
ſuch Cauſes can come before them, vix. either 
by the Preſentment of the Grand Jury of the 
County where the Facts were committed, or 


by an Impeachment of the Commons ; unleſs 
we reſort to that extraordina 


ry Courſe, an Act 
of Attainder, which is uſually an Act of Par- 


liament, to deſtroy ſome Perſon who has not 


firm their Proceedings; but this could not 


th 


offended againſt any Law in being. 


LY =_—wd 
Thorpe pro- 

ecuted for 
4 re ſy . 


The Charge. 


H E Charge exhibited againſt the ſaid] 
| William Thorpe was, That in a Ser- 
mon preached at Shrewsbury he had 
declared, Fir/t, That the Sacrament of the 
Altar after Conſecration was material Bread 
and Wine: Secondly, That Images ought not 
to be worſhipped : Thirdly, T hat Men ought 
not to go on Pilgrimages: PFourthly, That 
Prieſts have no Title to Tythes; and, Fifth- 
ly, That it is not lawful to ſwear in any 
Caſe. 

The Evidence of the Priſoner's preaching 
theſe Doctrines, was a Certificate under the 
Seal of the Bailiff of Shrewsbury. | 

To which he anſwered, That he never 
preached or taught theſe Doctrines openly or 
privately. But being examined, particularly 
by the Archbiſhop, as to theſe Points, he did de- 
Clare, 'T hat he held the Bread after Conſecra- 
tion {till remained Bread: That no body ought 
to worſhip or kneel before an Image; and that 
no Image ought to be made of God the Father, 
who was a moſt wonderful and incomprehenſi- 


The Ei- 
dence, 


His Defence, 


1497 Proceedings againſt Maſter WILLIAM THORPE, Prieſt, for Here ſy, be- 
3 fore Doctor Thomas Arundel, Archbiſhop of Canterbury and Lord **=:+ 
Chancellor of England, Fuly 3. 1407. 8 Henry IV, 


waſted their Subſtance in Taverns and Inns, 
and upon lewd Women, could not be pleaſing 
to God: That neither Chriſt or his Apoſtles 
took Tythes, or commanded the People to 
pay any : That Pope Gregory X. was the firſt, 
who ordered Tythes to be given to Prieſts ; 
And that, whatever Dignity or Order an 
Prieſt was of, if he did not imitate Chriſt in 
wilful Poverty, and other heavenly Virtues, 
he was a Prieſt but in Name: That whatever 
a Prieſt took of the People, whether Tythe 
or Offering, he ought to have no more than 
his bare Living, and diſpenſe the Reſidue 
among the Poor of his Pariſh. But as to the 
laſt Article of the Charge, he abſolutely deni- 
ed it, acknowledging, that it was lawful to 
take an Oath before a Magiſtrate for the deter- 
mining of Controverſies. | 
The Archbiſhop hereupon adviſed the Priſo- Alviſed to 
ner to ſubmit himſelf to the holy Church, and ſubzzc. 
to renounce his Errors; and, on his Refuſal, 
threatned to lay him in Irons : And if that did 


die Spirit; That Pilgrimages, in which People 


not reclaim him, he ſhould be condemned as 
an obſtinate Heretick, and delivered over to 
| | 5 the 
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the Civil Power to be burnt, as Soutre had 


1407. 


3 5 | Lollards, (as they were called) were kept. 
. been a little before for the like Hereſies. W hat And a Charge being exhibited againſt the Pri- N er 
Threatned to became of the Priſoner afterwards does not ap- ſoner in the Biſhop's Court, and Proof made 
be burnt, pear; but moſt probably he died in Priſon. [of it by Depoſitions, or otherwiſe, he was 
Remarks on This Proceeding is very imperfectly tranſ- | firſt dealt with in a friendly Manner to re- 
the Proceed. Mitted to us; but the Compiler of the firſt | nounce his Errors; which if he refuſed, he 
ings againſt Volumes of State Trials thought fit, how-| was laid in heavy Irons, uſed hardly, and 
Thorpe. ever, to publiſh it, that the preſent Genera- | ſometimes put to the Torture; and if he could 
tion might have ſome Notion of what was not be reclaimed by any of theſe Means, the 
deemed Hereſy in thoſe Days, and of the| Biſhop condemned him 2s an obſtinate Here- 
Manner of proſecuting thoſe who were charg-|tick, and delivered him to the Civil Magi- 
ed with it; which was, by ſummoning the| ſtrate to be burnt. But there is ſcarce any In- 
Perſon accuſed to appear in the Court of the|ſtance of burning an Heretick that offered to 
Archbiſhop or Biſhop of the Dioceſe, who|renounce his Errors, unleſs he relapſed after 
were Judges of theſe Offences, and had Pri- a Recantation. 
ſons in their Palaces, where Hereticks, or 
122 Proceedings againſt Sir JOHN OLpcasTLE, Lord Cobham, for Hereſy, 1413. 
— before Doctor Thomas Arundel Archbiſhop of Canterbury, Richard Bi- 3% 5 
ola, ſhop of London, Henry Biſhop of Wincheſter, Benedict Biſhop of Bangor, 
* and ſeveral other reverend Doctors aſſociated with him, Sept. 23, &c. 


1413. 1 Hen, V. 


the Convoca- the Clergy of the Province of Canterbury, 
aſſembled in Convocation, as the great 
Supporter and Encourager of ſeveral Hereſies, 
The Charges, Particularly with maintaining, 1. That in 
Ae. the Sacrament of the Altar, the Elements, 
after Conſecration by a Prieſt, till remained 
Bread and Wine: 2. That Confeſſion to a 
Prieſt was not neceſſary: 3. That Images, or 
the Croſs, ought not tobe worſhipped : 4. That 
the Pope, with the Biſhops and Friars, conſti- 
tuted a complete Antichriſt: and, 5. That it 

was not neceſſary to go on Pilgrimages. 
Fxcommuni. T his Nobleman had been cited by the Arch- 
biſhop to appear, and anſwer to theſe Articles ; 
Caumaq. and for his Contumacy, in not appearing, ſtood 
excommunicated, However, depending on 
the King's Favour and Protection, he did not 

abſcond, but remained ſtill about the Court; 

till at length the Biſhops and Clergy obtained 
an Order from the King to apprehend Sir John 

and carry him to the Tower. 

H i: abn. Onthe 23d of September Sir John was brought 
and avays by the Lieutenant of the Tower, before the 
575 Principles. Archbiſhop and his Aſſociates, at the Chapter- 
Houſe of St. Pauls; when the Court let the 


Preſented by G R John Oldcaftle had been preſented by 


Priſoner know, that, notwithſtanding, he ſtood 


excommunicated, he might be abſolved and 
admitted to a Trial, on making his Submiſſion: 
But Sir Fohn boldly avowed all the Doctrines 
he was accuſed of maintaining ; and applying 
himſelf to the People, declared, that thoſe who 
ſat in Judgment on him would ſeduce them, 
and lead them all to Hell. 


The Court was ſo incenſed at this Inſult, 


Adjudged an 
Heretick, that Sentence was pronounced againſt Sir Jahn 
as an obſtinate Heretick and Apoſtate ; and he 
was delivered over to the ſecular Arm to be 
burnt; and a Writ iflued accordingly for his 
SO 
he Priſoner afterwards eſcaping out of the 
— A Tower, his Enemies ſuggeſted de was not 


Tower, only an Heretick, but a Rebel and a Traitor to 


| 


the Government, and had appointed the Lol-! 


e 


lards to aſſemble in St. Giles's Fields on a cer- 

tain Night, in order to an Inſurrection, which 

the poor Proteſtants, or Wicſliſſites, had given 

ſome Colour to, by aſſembling for their Devo- 

tions in the Night-Time in St. Giles's Woods. 

The King being perſuaded to come thither in 

Perſon with a Body of his 'T roops, on a Night 

when it was known they would aſſemble there, , 

apprehended about fourſcore of the Lollards in fi 

Arms; among whom was Sir Roger Acton, a St. Giles's 

Knight of ſome Reputation; which confirmed Fields. 

the King in the Belief that an Inſurrection was 

intended; and Sir Roger, with ſeveral more of 

the Priſoners, were tried, condemned, and exe- 

cuted. Though it did not appear that Sir 

Jobn Oldcaſtle was at this Meeting in St. Giles's % John 

Fields, he was outlawed for High Treaſon, as Oldcaſtle 

2 Promoter of that Rebellion, as it was called, concealed in 

and taking Refuge in the Mountains of ales, ner Heer a 

defended himſelf againſt all the Force and Stra- Wales. 

tagems of his Perſecutors, for three Years, and 

upwards; and might have remained there much 

longer, poſſibly, it he had not given the Clergy 

freſh Provocation, by defacing the Pictures 

and Images of the Saints wherever he came : 

Of which Complaint being made in a Parlia- 

ment held by the Duke of Bedford, Regent of 

the Kingdom during the King's Abſence in - 

France, Anno 1417. freſh Forces were ſent 

down againſt Sir Jahn, and a Reward offered 

to any Perſon that ſhould take him. Where- 

upon the Lord Powys ſurrounded the Lord Cob- ni vaten. 

ham and his Friends ; and after a deſperate En- 

gagement, in which many were killed on both 

Sides, the Lord Cobham was made Priſoner, 

This Service was then thought of ſuch Impor- 

tance, that the Lord Potis received the Thanks 

of the Parliament for it; and Sir 79hn, accord- 

ing to our Hiſtorians, being brought before the 

Houſe of Lords, was ordered to be executed 

both as a Traitor, and an Heretick. In pur- a 

ſuance whereof it is ſaid he was hanged by the © * pe 

Middle in an Iron Chain, and burnt as an He- 
_— | retick 


Lollard's 
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1413 
1 Hen. 5. 


and reviled him, and ordered the People not to 
pity, or pray for him, he gloried in his Suffer- 


Remarks en 
the Proceed- 
ings againſt 
Str John 
Oldcaſtle. 


plicate 


Superſtition; and for many Years skreened 


retick under a new Gallows erected at St. Gles's 


for that Purpoſe ; and while his Enemies curſed 


ings, and was not at all diſmayed at the com- 
xecution . | 

The Proceedings againſt this noble Lord al- 
ſo are very imperfect ; but they are the beſt the 
Compiler of the State Trials was able to pro- 
cure. And in a Work of this Nature, he could 
not omit mentioning the Bravery and Suffer- 
ings of this Proteſtant Hero, who, in defence 
of T ruth, defiedall the Powers of Bigotry, and 


and ſupported the Diſciples of theſe Proteſtant 
Doctrines, againſt the Rage and Malice of their 


Adverſaries: And he might probably have 
brought about a Reformation, even in thoſe 


_ early Days, if the King, who was then engag- 


1535. 
26 Hen. 8. 
— _I 


Fir Thomas 
More's Tri- 
al for High- 


Treaſon, 
The Charge 


Toe Evi- 
dence, 


H.; Defence. 


ed in a War with France, had not been in a 


. — 


* 


— 


manner compelled to ſubmit to the Dictates of 1413. 7 


the Popiſh Clergy, who ſupported him in that 
Enterprize, and indeed maintained him on the 
Throne, to which he had but a dubious Title. 

I muſt confeſs, J am not ſatisfied with the 
Account our Hiſtorians give us of the Executi- 
on of this great Man. Methinks he ſhould 
either have been burnt as an Heretick, or hang- 
ed and quartered as a Traitor. How both Sen- 
tences were brought into one, is not eaſy to be 
conceived; or what Authority could pronounce 
ſuch a Sentence, Certain it is, there is no In- 
ſtance of ſuch another Execution before or ſince: 
Beſides, neither the Sentence for Hereſy or 
T reaſon authorizes the Executioner to hang up 
the Priſoner by the Middle. Nothing ſhort 
of an Act of Parliament could appoint ſuch an 
Execution; and I do not find it pretended that 


any ſuch Act was ever made. 


1 * * 1 


The Trial of Sir T yomMas MORE, for High-Treaſon, before the Duke 
of Norfolk, and other Commiſſioners of Oyer and Terminer, the 7th of 


May, 1535. 26 Henry VIII, 


HE Charge contained in the Indictment 
was, 1. That the Priſoner had ſtubborn- 
ly oppoſed the King's ſecond Marriage : 

2. That he maliciouſly refuſed to declare his 
Opinion of the Act of Supremacy : 3. That he 
endeavoured to evade the Force of that Statute, 
and adviſed Biſhop Fiſher by his Letters, not 
to ſubmit to it; and, 4. That upon his Exa- 
mination in the Tower, it being demanded, if 
he approved the Act of Supremacy, he anſwer- 
ed, That the Queſtion was like a two-edged 


Sword; if he anſwered one way, it would de- 


firoy his Body; and if the other way, his Soul; 


and theſe were laid to be Open or Overt-Acts 
of the Treaſon of his Heart. | 

As to the two firſt Articles, he did not deny 
that he adviſed the King againſt his ſecond 
Marriage, or, that he declined giving his Opi- 
nion concerning the Act of Supremacy ; and 
his Letters to Fiſher were ſaid to prove the 
third, but they were not produced: Rich, the 
King's Solicitor, gave Evidence of the fourth, 
concerning his Anſwer on his Examination in 
the Tower. | 

Sir Thomas ſaid in his Defence, That he 
had no Malice or T reaſon in his Heart, when 
he adviſed the King againſt his ſecond Mar- 
riage, but gave his Opinion rw Fro his 
Conſcience and his Duty, when his Majeſty 
required it; and that, if he had refuſed to de- 
liver his Opinion, his Majeſty might juſtly have 
reſented it: 2. As to the ſecond Charge, he 
thought Silence was no Sign of the Malice of 
his Heart; for, according to the Civilians, he 
who held his Peace ſeemed to conſent, declar- 
ing, he had never caſt any Reflection on the 
Act before any Man: 3. As to the third, which 
charges him with maliciouſly adviſing Hiper 
not to comply with the Act, he defired his Let- 
ters, that were ſaid to prove it, might be pro- 
duced, and he was confident they would acquit 
him of ever giving ſuch Advice: 4. And as to 
the fourth Article, the Words were no Reflec- 


tion on the Act, if he had ſpołken them; but 


he had never faid any Thing like them, ex- 
cepting to the Evidence of Rich the Solicitor, 
on whoſe "Teſtimony he was charged with 


them; and appealing to the Memory of the 


Lords who were preſent at that Examination, 


They all declared, They heard no ſuch Words. 


gone out, they returned with their Verdict, 
That the Priſoner was GUILTY of High 
Treaſon. | 

he Court demanding of Sir Thomas, What 
he had to ſay, why Judgment ſhould mot be 
pronounced againſt him, he only obſerved, 
That an Act of Parliament could not give the 
King the Supremacy of the Church, of which 
England was but a Part; and further, that 
none but Heaven could confer that Supremacy 
on any Perſon: After which Sentence was 
pronounced on him as a Traitor ; though all 
except the Beheading, was pardoned, on ac- 
count of the Priſoner's having borne the Office 
of Lord Chancellor. 


He was ordered to be executed on the ſixth r 7xecu- 
of July, about a Month after his Trial. He ti". 


preſerved his uſual facetious Temper to the 
laſt; for obſerving the Stairs of the Scaffold 
very weak, he deſired a Friend to lend him a 
Hand to get up; but when I come down, (ſays 
he) let me ſhift for my ſelf. And when the 
Executioner, as uſual, asked him Forgiveneſs, 


Friend (ſays Sir Thomas) you will get but lit- 


tle Credit in cutting off my Head, my Neck is 
ſo ſhort. 


Leave to lay his Beard aſide, for that had 


committed no Treaſon. 


It is not eaſy to conceive what there was in Remarks en 


this Charge, if it had been all proved, that 2 we bogs 


Sir Thomas 


could amount to High Treaſon, or even to a 


Miſdemeanor ; unleſs it be criminal not to think More. 


always as the King thinks. Very precarious 
Was 


The Jury, however, was ſo managed, that g. In cov. 
within a quarter of an Hour after they were ed. 


Then he defired the Executioner's 


I, en. 5. * i | 
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- — 5 ever the Court were pleaſed to denominate 
| Treaſon, was adjudged Treaſon ; and whoever 
the Miniftry thought fit to accuſe, were found 
guilty. No Jury, or Court of Juſtice, durſt 
refuſe to convict any Man the King intimated 
he would have condemned to Death : And Par- 
liaments met only to execute the King's De- 
crees. We may therefore look upon this Reign 
of Henry VIII. to be the moſt tyrannical, ar- 
bitrary, and cruel, that is to be met with in our 
Annals. From this Proſecution of Sir Thomas 
Moore, it appears that neither Virtue, Parts, 
Learning, or even Innocence, and the moſt in- 
offenſive Behaviour, were any Protection. This 
great Man, who had arrived to a good old Age, 
was not ſuffered to go to theGrave in the natu- 


1535 was the Life of a Subject in this Reign. W hat- | ing Virtue was a Reproach to the Tyrant, who 
ſeems determined to ſuffer no Man to live that * 


would not fall down and worſhip him, and 
Change his Creed as often as He changed his 
Mind. 

Sir Thomas is ſometimes cenſured for the 
Lightneſs of his Expreſſions at the Hour of 
Death ; but to me it only ſhews his Innocence, 
and that he conſidered this but as the Paſſage 
toa better State, which made him more than 
uſually gay, at the Approach of his Execution ; 
and as tohis ſaying His Beard had committed no 
Treaſon, he certainly intended to intimate there- 
by, that his whole Perſon was equally inno- 
cent, and that nothing, how inoffenſive ſoever, 
could eſcape the Rage and Fury of that Admi- 
niſtration. 


ral and ordinary way. His ſteady and perſever- 


1549- The Attainder of THOMAS Lord 


SEYMOUR, Baron of Sudley, of 


Faw. & High-Treaſon in Parliament, Feb. 25. 1549, 2 & 3 Edward VI. 


The Attains \ H E Protector, Edward Seymour, Duke 
2 7 the of Somerſet on the 25th of February, 


1549. cauſed the following 33 Ar- 
n ticles, to be exhibited againſt his younger Bro- 
ther, the Lord Seymour, then Lord High Ad- 
miral of England, before the Privy Council. 
W The firſt Article recited, That, where 
exhibited a- as the Duke of Somerſet had been made Gover- 
ainſt bim, nor of the King's Perſon, and Protector of the 
Mo _ Realm, to which the ſaid Lord Sevmour had 
cil, conſented in Writing, he had, notwithſtand- 
ing, attempted to undo this Order, and en- 
deavoured to obtain the Government of the 
King's Perſon, to the great Danger of his 
Majeſty, and the Subverſion of the State. 

2. That he corrupted divers of the Privy 
Chamber, to perſuade the King to agree to 
his perilous purpoſes. 

3. T hat he indicted a Letter, for the King, 

to copy, to the Parliament, which he deter- 
mined to have carried to the Houſe of Commons 
himſelf ; and, with the Aſſiſtance of his Party 
there, which he had already prepared, to have 
cauſed a Diſturbance. | 

4. That he had laboured to bring over ſeveral 
of the Council, and the Nobility, to his Party, 
in order to procure an Alteration in the Admi- 
niſtration. | 

5. That he had ſaid, he would make the 
blackeſt Parliament, that ever was in England. 

6. That being ſent for, to anſwer ſuch 
Things as were laid to his Charge (by the Coun- 
cil, TI preſume) he refuſed to come. 

. That, notwithſtanding the Clemency 
that had been ſhewn him, he ſtill continued his 
miſchievous Purpoſes, and continually labour- 

ed to make the King diſlike the Lord Protec- 
tor's' Adminiſtration. 

8. That the King not being of Age to direct 
his Aﬀairs, he had endeavoured to perſuade his 
Highneſs to take the Government upon himſelf. 

9. That he intended, and attempted, to get 
the King's Perſon into his Cuſtody. 

IO. That he had corrupted with Money 

certain of the Privy Chamber, to perſuade the 


elſe, for what he wanted, that he might have 
the Management of his Highneſs. 

11. That he had promiſed the Marriage 
of the King at his Will and Pleaſure. *' 

12. That he laboured to confederate him- 
ſelf with ſome of the diſaffected Nobility, and 
others among them, to depart to their ſeveral 
Counties and ſtrengthen themſelves, that he 
might have always a Faction in Readineſs for 
his Purpoſes. 

13. That he had endeavoured to ſtrengthen 
himſelf, by creating Factions among the No- 
bility. | 

654 That he had employed Perſons to in- 
gratiate themſelves with the Yeomen, and 
leading Commoners of certain Counties, that 
he might have the Multitude at his Devotion. 

15. That he had alſo acquired the Steward- 
{hips of Noblemen's Manors, and Lands, to 
make his Party the ſtronger. 

16. That he hired, and retained Abundance 
of young Gentlemen, and Yeomen to his Ser- 
vice, more than the Law allowed, to ſtrength- 
en himſelf in his evil Deſigns. | 

17. That he had uſed ſuch Application, and 
Diligence, in this Matter, that he could raiſe 
ten thouſand Men of his own Adherents, be- 
ſides his Friends. 

18. That he had coined Money enough to 
maintain the ſaid ten thouſand Men for a 
Month, and given Orders to have the ſaid Mo- 
ney in Readineſs. | 

19. That he had attempted to marry the 
Princeſs Elizabeth, the King's Siſter, before his 
Marriage with the Queen: That during his 
Marriage, he continued to make Court to the 
Princes ; and after the Queen, his Wife was 
dead, attempted to marry the Princeſs Eliza- 
beth again. 


ger ſo ſoon after the late King's Death, that 
if ſhe had been with Child, it would have been 
doubtful, whether the Iſſue had been the 
King's or his own. 


King to have recourſe to him, and no Body 


privately, and concealed it ; and then op 
| ec 


1535. 
6 Hen. 8, 


— 


20. That he married the late Queen Dowa- 


21. That he firſt married the late Queen 
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N his behalf; and, it was to be feared, he in-] ſwer them, he faid, If th 


Lud sey- Diſturbance, if it had not been prevented by 
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1549 ed a Letter from the young King, requiring the] ticles; but he told them, he ex an open 1549 
Fang Fl Queen to marry him; and likewiſe he prevail Trial, and that his Accuſers ſhould be brought ow | 
ed uich the Protector to ſpeak to the Queen in| Face to Face; and, being {till preſſed to an 
ey would leave the 
tended to uſe the like Practice in marrying the| Articles with him, he would confider them, 
Princeſs Elizabeth. otherwiſe he would not anſwer them. This 
22. That he interrupted the King's Affairs being refuſed, it was reſolved in Council to ac- 
in Parliament, and elſewhere, and withdrew | quaint the King with the State of the Caſe, and 
himſelf from his Service; and that all the Prac- | know if he would have the Admiral proſecuted. 
tices, and Preparations, abovementioned, were] To which the King, as he had been directed, 
intended to make his way to the Throne by | anſwered, He perceived that treaſonable Mat- 
ſome heinous Enterprize againſt his Majeſty's | ters were laid to the Charge of his Uncle the 
Perſon. Admiral, and he thought it reafonable they 
23. That he had gotton Poſſeſſion of the | ſhould proceed againft him as they defired. 
ſtrong Ifles of Sicily, and laboured to obtain | It being afterwards moved in Parliament, to Zxamine by 
Londay; and, confederating with Sir Milliam] bring in a Bill of Attainder againft the Admi- a 100g 
Sharrington, had gotten the Mint of Briſtol] ral, it was reſolved, That a Committee of both Houſes, 
into his Hands; and with the Aid of that Mo-] Houſes ſhould firſt attend the Admiral in the 
ney, and the Strength of thoſe Places, and the] Tawer, and require his Anſwer to the ſaid Ar- 
Shipping he was Maſter of, he propoſed to de- ticles. 


fend himſelf, if his traiterous Purpoſes did not | Accordingly the Lord Chancellor, the Earls 
ſucceed, and he fhould be called to account for | of Shrewsbury, Warwick, and Southampton ; Sir 


them. John Baker, Speaker of the Commons; Sir 
24. That, knowing Sir William Sharring-\ Thomas Cheney, and Sir Anthony Denny, were 
ton had committed T reaſon, and defrauded the | ſent to examine him; and, after a great deal 
King, he did aid and aſſiſt him, and bear him of Perſuaſion, the Admiral anſwered to this 
out in it, I Effect: That he had ſaid, he would be glad to His Arfwer 
25. That, whereas he owed Sir Willam Sbar-] have the Cuſtody, or Government, of the CREED 
rington Money, that he might have a Colour] King's Perſon ; but it was only in Mirth. He" 
to protect the ſaid Sharrington, and defraud the] owned further, that he had ſearched for Prece- 
King, he pretended Sharrington was indebted | dents, and found, in the Minority of Hen. VI. 
2800 J. to him. one of his Uncles was Protector, he had 
26. That he extorted Money from Ships | Thoughts of moving it to the Parliament, to 
bound to foreign Countries, to the Diſcourage- | be his Majeſty's Governor; but, it having been 
ment of Traffick, &c. | | obferved to him, that he had conſented his Bro- 
27. That heenriched himſelf by Goods that | ther ſhould be both Protector and Governor, 
had been piratically taken, and diftributed them | he ſaid, he deſiſted from that Purſuit. 
among his Servants and Friends, refuſing to] He acknowledged alſo, that he had ſent 
reſtore them to the Owners; whereby foreign | Money to the King ſeveral Times, at his Ma- 
Powers had been diſguſted. jeſty's Requeſt, and diſtributed ſeveral Sums 
28. That he had taken away the Prizes from | to thoſe about him; particularly to Mr. Cheek 
thoſe who had taken Pirate Ships, and impri-]and Mr. Fowler ; but would give no further 


ſoned the Captors. Anſwer, or ſubſcribe what he had ſaid ; where- 2 2 
29. That he had not only ſet Pirates at Li- upon a Bill of Attainder was brought in againſt — in 
berty, but ſhared the Goods they had taken 


him, the 25th of February, read three Times again bim 
from honeſt Merchants with them, and was] in three Days, and paſſed the Houſe of Peers, 

himſelf the chief Pirate. who on the 27th ſent it down to the Commons, 

30. That, when the Protector and Council] acquainting that Houſe, that if they thought 

(of which he was one) had given publick Or-] fit, the Noblemen who had given Evidence a- 

ders for the Reſtoration of Goods piratically | gainſt the Admiral, in the Houſe of Peers, ſhould 

taken, he (the Admiral) hath ſent private Let- 


give the ſame Evidence before the Commons. 
ters that ſuch Orders ſhould not be obeyed. But the Lower Houſe, it ſeems, were not in 
31. That, when foreign Merchants have had | ſuch Haſte to paſs the Bill as the Lords had been. 


their Ships damaged upon the Coaſt (but not] They thought it highly reaſonable the Admi- 
wrecked) and the Protector and Council have] ral ſhould be heard in his Defence; with which 
ordered their Ships and Goods to be preſerved, | they acquainted the Lords: Whereupon a Meſ- 
and reſtored to the Owners, he (the Admiral) | ſage was procured from the King, to inform 
hath given contrary Orders, and defrauded the | the Commons, that the Admiral's Preſence 
Owners of them. was not neceſſary ; and they were prevailed on 2, ,,j:, 
32. That he had not only revealed the] by the Court, to paſs the Bill, without hear- withour / 
King's Councils, but had prevented the Exe- ing of him, on the 5th of March; and it after- 2 the 
cution of Orders of Council that he himſelf] wards received the Royal Aſſent. * 
had conſented to. In the Preamble of the ſaid Act, was recited 
33. That in the County of Denbigh, his] the Subſtance of the thirty three Articles above- 
Stewards and Officers had amaſſed great Quan-| mentioned; and it was enacted, That the ſaid The Terr 
tities of Proviſion, and vaſt Sums of Money; Sir Thomas Seymour, Kt. Lord Seymour of Hibe Att. 
and given out that the King was dead, to the | Sudley, High Admiral of England, for the ſard 
Amazement of the People, who expected ſome | traiterous Offences and Deeds, ſhould, by the 
mour exa- 


8 Authority of that Parliament, be adjudged and 
ined by the àAPPrenending him. attainted of Treaſon, and ſuffer and forfeit as a 
C.uncilm The Lords of the Privy Council went to the R fof | 


| Traitor. 
te Articles, Tawgr, to examine the Admiral upon theſe Ar- | | i The 


the STATE 


TRIALS. 


1549 · The Council, on the roth of March, with 
- Pre the Protector at their Head, prefſed his Ma- 
ec that Juſtice might be done upon the Ad- 
The Protec- miral, The young King, as he had been 
2 L pref taught, thanked them for their great Care of 
bis Majeſty his Safety, and directed them to proceed to 
for bis Exe- Execution; whereupon a Warrant was ſigned 
Is by the Council, on the 17th of March, for 
The Warrant the Execution of the Admiral, the J/edneſday 
Age following; the Protector's Hand being firſt 

ſet to the Warrant. 
The Editor of this Proceeding concludes it 
Latinſer's with ſome Paſſages out of Hugh Latimer's Ser- 
_—_— mons, containing moſt vile ier againſt 
1 the Admiral, with Abundance of ill- natured 
Suggeſtions, to induce the People to believe, 
he was damned. | 
His Bebavis The Admiral being brought to the Scaffold, 
eur at bis erected on Tower-Hill, on the 20th of March, 
Execution. appeared not at all terrified at the near Ap- 
proach of Death; but making a ſhort Speech 
to the People, who were charmed with his 
graceful Preſence, and intrepid Behaviour, he 
took that Opportunity to aſſure them, That he 
had neither committed, or intended, any Trea- 
ſon againſt the King or Nation; and then ſub- 
mitting to the Block, his Head was ſevered 

from his Body. 

To underſtand the Reaſon of this Proſecuti- 
Remarks 07 on of the Lord Seymour, it is neceſſary to look 
of Thomas back to the Beginning of this Reign. It is ſaid, 
Lord Sey- he firſt diſcovered himſelf diſcontented on the 
mour. opening of the late King's Will, (Hen. VIII.) 
who had appointed his Brother and ſeveral 
others Regents of the Kingdom, during the 
Minority of his Son; while he, (the Lord 
Seymour) who was alſo Uncle to the Infant 
King, was left out of the Number, and had 
only a Place aſſigned him in thePrivy-Council. 
However, being a fine Gentleman, of ex- 
cellent natural Parts, and remarkable for the 
Beauty of his Perſon, he hoped to make him- 
ſelf ſome Satisfaction for this Slight, by match- 
ing with the Princeſs Elizabeth, Daughter to 
the laſt, and Siſter to the preſent King ; but, 
not ſucceeding in his Addreſſes here, he made 
Court to Queen Katherine, Dowager of the 
late King, and carried her very ſecretly, and 
ſo ſuddenly, that it was made a Doubt, whether 
ſhe was not then with Child by 'the King, 
her late Husband. She was ſo much in haſte 
to poſſeſs this fine Gentleman, it ſeems, that 
ſhe did not obſerve the Rules of Decency : 
However, he managed Matters ſo as to get 
both the King's, and his Brother the Protec- 
tor's Conſent to the Marriage, after it was 
done, and then he declar'd it publickly ; and 
now, looking upon himſelf to be upon an equal 
Foot with his Brother, he murmured at the 
Duke's ingroſſing the Adminiſtration of the 
Government, and the Care of the King's 
Perſon to himſelf; ſuggeſting, that the Pro- 
tector ought to be content with theAdminiſtra- 
tion of the Government, and leave the Care of 
the King's Perſon to him, his other Uncle, as 
was practiſed during the Minority of Henry 
VI. However his Brother having diſcovered 
his Views, and checked him for them, he 
ſeemed to wave the Purſuit for ſome Time; 
but the Protector marching with the Army 
into Scotland, the Admiral took that Oppor- 


tunity to gain over the young King to his Inte- 
reſt, and obtained a Patent to enlarge his Au- 
thority of Lord High Admiral, with an Ad- 
dition to his Pay; of which the Protector re- 
ceiving Intelligence, haſtened back from Scot- 
land ; but the Admiral was now ſo much in 
the King's Favour, that he refuſed to deſiſt 
from his Pretenſions, and even procured a 
Meſſage, in Writing, from his Majeſty to the 
Houſe of Commons, expreſſing his Deſire, 
that he (the Admiral) might be conſtituted 
Governor of his Perſon ; and, the Council ſend- 
ing to diſuade him from delivering the Meſſage, 
he was ſo far from taking their Advice, that he 
threatened ſeveral of them, for interpoſing in 
the Matter : Whereupon an Order of Council 
was iſſued, for apprehending him; and he was 
given to underſtand, if he did not ſubmit him- 
ſelf, he would be proſecuted for High Treaſon ; 
which had ſuch an Effect, that he feigned a 
Reconciliation with his Brother, the Protector, 
and was diſcharged. But having buried the 
Queen his Wife, and making Court again to 
the Princeſs El:zabeth, and at the ſame time 
reviving his Pretenſions to the Government of 
the King's Perſon ; the Protector, who could 
bear no Rival in Power, determined to cut 
him off, by an Act of Attainder, without al- 
lowing him the Benefit of a Trial; which we 
ſee he found Means to accompliſh. 

It, appears, by the Articles preferred againſt 
the Admiral, before the Privy Council, that 
his principal Crime was, his attempting to 
ſhare the Adminiſtration with the Protector. 
Indeed his great Enemy, his Brother, ſuggeſt- 
ed in ſome of the Articles, that his attempting 
to get the Government, of the King's Perſon, 
was with a View of uſurping his Throne, and 
that he had made a Proviſion of Forces and 
Money for that End ; but from other Articles 
it appears, that he propoſed no more than to 
gain the Government of the King's Perſon by 
the Conſent and Concurrence of his Majeſty, 
and the Parliament; which had been a more 
legal Way of arriving at that Honour, than 
his Brother, the Protector, had taken, to ac- 
quire the ſole Adminiſtration of Affairs of 
State. The Protector had no more than a 


King, to inveſt him with the executive Power ; 
whereas the Admiral evidently propoſed to 
have had an Act of Parliament to eſtabliſh him 


ing, that the Protector did not procure an Act 
of Parliament to ſupport-his Authority, at the 
Time he procured himſelf to be declared Pro- 
tector: For, as the late King had appointed 
certain Noblemen to ſhare the Regency with 
him, nothing leſs than an Act of Parliament 
could legally ſuperſede and invalidate that Will. 
and transfer the Adminiſtration to the Protec- 
tor. And, admitting that the King's Uncles 
had a Right to govern the. State, during the 
Minority of their Royal Nephew, (from that 
Precedent in the Reign of Henry VI. and 
ſome others) which the late King's Will could 


Uncles of the Infant King divided the Executive 
Power amongſt them. One was Regent of 


2 888 of the King's Perſon. There was no 
D Precedent 


Grant, of his own framing, from an Infant 


the King's Governor ; and it is a little amaz- - 


not alter; yet thoſe Precedents ſhew, that the 


England, another of France, and a third Go- 
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clamation 


all Oppoſition. 


Iyue a Pr they publiſhed a Proclamation, declaring, that 


ala bim. the Occaſion of the InſurreQions, and Diſtur- 


Precedent of one Uncle's engrofling the whole 
Adminiſtration, to the Excluſion of the reſt. 
The Admiral therefore (ſuppoſing' the late 
King's Will did not ſtand in his Way) had 
reat Reaſon to demand the Government of the 
ing, while his Brothet held the Regency; 
and, as he attempted to inveſt himſelf in this 
Dignity with his Majeſty's Conſent, and in a 
Parliamentary Way, ſurely there could be no 
Treaſon in it: And it is evident, the true Rea- 
ſon, the Protector would not ſuffer the Admi- 
ral to be brought to an open Trial, or heard 


in Parliament, was, leaſt his Claim ſhould ap- 


7 too ſpecious, or his own Uſurpation of the 
oyal Power too notorious, 
He could ſuggeſt what Crimes he pleaſed a- 


gainſt the Admiral, in either Houſe; while 


that unfortunate Nobleman was not allowed to 
examine the Proofs he brought: He could make 


uſe of the Royal Name to ſupport the defective 
Evidence, and in a Manner force the Odious | h 


Bill through both Houſes, which he had Reaſon 
to apprehend could not have been carried, if he 
had ſuffered Matters to be fully diſcuſſed. 
There were many, probably, that would 
have been aſhamed of giving their Voices for a 
Bill of Attainder, if it had appeared upon what 
trifling Suggeſtions, and flight Evidence, it 
was founded, who were willing to run blind- 


fold into it; with a View, perhaps, of ruining 


the Protector, as well as his Brother. Moſt of 


the Regents, appointed by the late King's 
Will, were incenſed to the laſt 
fee the Protector uſurp the ſole Government of 


Degree, to 


the State; and they might look upon it as the 


readieſt Way to deſtroy him, and recover their 
former Authority, to aſſiſt him firſt, in ruin- 


ing his Brother. It is highly probable, that if 
the two Brothers had united their Intereſts, 
they would have been able to have borne down 
But when the Protector had 
ſo far contributed to the weakning the Intereſt 
of his Family, by cutting off his Brother, no 
Wonder his Enemies were inſpired with 
Thoughts of depriving him of that Authority 
he had uſurped. How ſuddenly they effected 
it, after the Death of the Admiral, will be 
ſhewn in the following Proceedings. 


MM 5 —— * — — 


But, before I diſmiſs this unrighteous and ar- | 
bitrary Attainder, I cannot but obſerve, with ' 
what indecent Zeal the Protector, haſtened © 


the paſſing, as well as the Execution, of it. 
We find him, firſt making uſe of the Name 
and, Authority of his Royal Nephew, the In- 
fant King, to prevent the Admiral's being 
heard in his Defence. We ſec him, afterwards, 
at the Head of the Council, petitioning his 
Majeſty that Juſtice (as he called the moſt ar- 
bitrary and unjuſt Proceeding that ever was) 
might be done upon his Brother ; and laſtly, we 
ſee his Hand firſt ſet to the Warrant, for his 
Execution, which one would have thought, he 
ſhould have avoided, how much ſoever he had 
forwarded the barbarous Sentence behind the 
Curtain. There is no doubt to be made, as 
has been obſerved already, that this unnatural 
Proſecution contributed more Ways than one 
to that Deſtruction which ſo ſuddenly overtook 


im. 

It has been ſuggeſted, by ſome Hiſtorians, 
that this Miſunderſtanding, between the two 
Brothers, aroſe from a Diſpute of their Wives, 
about Place : But as one very well obſerves, 
there could be no Colour for ſuch a Diſpute. 
TheAdmiral's Wife was Queen; and the Wife 
of no other Subject, how great ſoever, could 
have any Pretence to diſpute the Precedence 
withher. Though there is no doubt, but the 
Admiral's marrying the Dowager Queen, and 
making Court to the Princeſs Elizabeth, cre- 
ated in the Protector a Jealouſy of his ambiti- 


ous Views; and induced him to apprehend, 
that he might one Day be eclipſed by the Fi- 


gure his Brother would make. I am ſatisfied, 
the Protector's Concern, left his own Power 
ſhould ſuffer ſome Diminution, was the grand 
Spring that gave Motion to this Proſecution, 
and not his Care for the King's Saſety; though 
he made that the chiefeſt Pretence. And 
thus, we ſee, whenever the exorbitant Power of 


a great Miniſter is attacked, he conſtantly flies | 


for Refuge to his abuſed Maſter, and endea- 
vours to perſuade, both him and the World, 
that thoſe who cenſure his Conduct, are, indeed, 
Enemies to the Prince he ſerves; and that he 


ſuffers only for his Fidelity to his Sovereign. 


moved the King from Hampton Court to the 
Caſtle of Windſor, and aſſembled Forces there, 


the Protector, by his Adminiſtration, had been 


bances, that had lately happened in the King- 
dom, and the loſs of ſeveral Places on the Fron- 
tiers of France: That his Ambition appeared, 
by the building ſuch magnificent Palaces in 
the Time of War, and his having no regard to 


ta 
— 


15:9. Proceedings againſt EDwaARD Duke of Somerſet, for High-Treaſon, 


King and his Nobility ; and, laſtly, That he 
was a Traitor ; and therefore they required 
the Aid of the Nobility, the City, and Com- 
mons, to take the King out of his Hands. 


Signed by the Lord Chancellor Rich; 
the Lord St. Jahn Preſident of 
Council; the Earl of Warwick 
Great Chamberlain; the Marquiſs 
of Northampton; and à Majority 


the Advice of Council; That he encouraged 


of the Council. 
The 


1 8 TOs 
4 


© => ap and other Miſdemeanors, Fan. 1550. 3 & 4 Edward VI. Ed. 6, 
— — 
7 T ART of the Privy Council, on the 6th| the Faction, and Diviſion, among? the Nobili- 
Somerſet. of October, 1550. ſent tothe Lord Mayor] ty, Gentry, and Commonality : That he was 
323 and Aldermen of London, requiring them] unnatural, and ungrateful, and had traiterouſly 
confederats not to obey any Letters, or Orders, of the Pro-] ſlandered the Council to the King, and did 
gaiaſi bim. tector: And receiving Advice, that he had re- what in him lay, to cauſe Variance between the 
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1550 The Duke after wards diſmiſſing his Forces, 
; In 6 the whole Council aſſembled at Vindſor; and, 
way having taken the Duke, and his principal Ad- 
Fe and his herents, into Cuſtody, they cauſed twenty- 
Adherents nine Articles to be drawn up againſt him: 
— Wbherein they charge, That he, having taken 
The Charge upon him the Office of Lord Protector, on 
aint bim. Condition he ſhould tranſat nothing without 
the Aﬀent of the late King's Executors, 
aſſumed theAdminiſtration of the Government 
ſolely to himſelf, perverted Juſtice, ſubverted the 
Laws, releaſed Perſons impriſoned for Felony and 
Treaſon, appointed Generals, and other Of- 
ficers, treated with Ambaſſadors, reprehended, 
and brow-beat the Privy Councillors, for giv- 
ing the King their Advice, held a Court of 
Requeſt in his Houſe, and determined Suits 
relating to Freeholds there: That he diſpoſed 
of Offices, Biſhopricks, and Eccleſiaſtical 
Preferments, for Money ; made Grants of 
Leaſes and Wardſhips, and alienated the Crown 
Lands, by his ſole Authority: That he en- 
couraged Alchymy, and Multiplication of Me- 
tals, and debaſed the Coin: That he gave out, 
the Nobility, and Gentry, were the only 
Cauſe of Dearth, and iſſued a Proclamation a- 
ainſt the Advice of the Council concerning 
| — which occaſioned divers Inſurrec- 
tions: That he gave out a Commiſſion to de- 
termine Differences concerning Encloſures, 
Commons, Cottages, &c. whereby the Laws 
were ſubverted, and a Rebellion enſued: That 
he ſuffered Rebels to arm themſelves againſt the 
Nobility, and Gentry, and did not ſuppreſs, 
but encouraged them; giving out, that the 
Avarice of the Gentry occaſioned the People's 
Riſing ; and that it was better for them to die, 
than periſh for Want; and as the Lords were 
loth to reform Encloſures, the People had good 
cauſe to reform them themſelves: That he 
would not ſuffer the Places belonging to the 
Crown, in France, to be put into a Condition 
of Defence: That he publiſhed ſeditious Li- 
bels, at Hampton Court, in order to incite 
an Inſurrection in his Favour: That he de- 
clared the Privy- Council to be traitors; and, 
that the Lords at London intended to deſtroy 
the King, inciting the King to revenge it: 
That he had ſaid, divers Times, the Lords o 
the Council, at London, intended to kill me; 
but, if I die, the King ſhall die; and, if they 
 famiſhme: they ſhall famiſh him: That he moved 
the King to goto Windſor, whereby his Majeſt 
was not only greatly terrified, but fell dangerouſly 
ill: That he armed his Servants, and Dependants, 
at Vindſor, and d iſarmed the King's Servants, 
_ Guards, leaving his Majeſty's Perſon ex- 
poſed in the Night-T'ime, while he was ſtrongly 
guarded himſelf ; and, laſtly, that he intended 
to fly to PAL or Wales, and laid Horſes, 
Men, and a Boat, for that Purpoſe. 
The Duke, having read, and conſidered, 
ihe 0395 theſe Articles, thought fit to conſeſs his Guilt, 
and males bis and make his Submiſſion, in Writing, to the 
22 Lords of the Council; but intimated, that he 
wo hoped he ſhould have the Benefit of his Ma- 
jeſty's Pardon (then lately paſſed); and that 
ba would repreſent to his Majeſty, that his 
Offences proceeded more from Ignorance, 
Negligence, or Folly, than from any malici- 


ous, or evil, Intention, tending to Treaſon 1550 
againſt his Majeſty, or the Realm: Begged lis AD 4 
Majeſty would take Pity upon him, his Wife. 
and Children; and not deal with him accord- 

ing to the Rigour of the Laws, but after his 

great Goodneſs and Clemency. 

Before the Council proceeded further, they 
deputed four Spiritual, and four Temporal 
Lords, to examine the Duke in the Tower, 
whether he ſubſcribed that Confeſſion freely: 

To which the Protector anſwered, that he vo- ;;;, ſecond 
luntarily made that Conſeſſion, on his Knees, Sabin. 
before the King and Council, and ſigned it 
proteſting, that his Offences flowed from Raſh- 
neſs, and Indiſeretion, rather than Malice; 
and that he had no treaſonable Deſign againſt 

the King, or his Realms. So (ſays the Editor 
of this 8 of Trials) both Houſes ſoon pa ſſ- 
ed the Bill againſt him, and he was fined by 

Act of Parliament, entitled, An Act touching 
the Fine and Ranſom of the Duke of Somerſet; jt. i; fined, 
that is, for the Puniſhment of his late Miſde- and inpriſon- 
meanors : Whereby he was fined 2000 J. 4 0. 
Year of Land, and loft all his Goods and Of- 

ces. 

But, I muſt confeſs, I never could meet , Muy 
with this Act, or the Title of it, in any of was newer 
our Statute Books, which inclines me to be- fist, Ff. 
lieve this Matter was never brought before the j;amenr, as 
Parliament: Beſides, this ſecond Submiſſion, the Editor 
which the Editor has given us, though it be di- Jin, fi 
rected to no body, ſeems, from the Tenor of pe. 
it, to be deſigned, either for the Lords of the 
Council, or the Star-Chamber. Had it been 
intended for the Parliament, it would, ſurely, 
have been addreſſed to one, or both, of the 
Houſes: But here the priſoner is made to ſay, 

Tam full of Heavineſs, my very good Lords, to 
underſtand my laſt Letter (of Submiſſion) was 
no better accepted at your Lordſhips Hands, to 
whom I am bound, during my Life, for your 
moſt gentle and merciful Dealing with me, that 


it pleaſed your Goodneſs to bring my Caſe to a 


Fine. And having repreſented, that the Fine 
was greater than his Circumſtances would bear, 
he deſires a Mitigation of it: But, had the 
Fine been laid by Af of Parliament, what 
Lords could have mitigated it ® He adds, 1 


of | ſubmit my ſelf to the King's Majeſty, and to 


your good Lordſhips, appealing from the Ri- 
gour and Extremity of his Majeſty's Laws, 
to his Majeſty's great Mercy and Clemency. 


y | Surely he would have ſaid, the Rigour of the 


AcT, rather than the Rigour of his Majeſty's 
Laws ; if this Fine had been juſt then inflifted 
by Af of Parliament, He concludes, moſt 
humbly praying his Majeſty's and their Lord- 
ſhips Pardon, on his knees; and that they 
would impute his Offences to the want of Diſ- 
cretion, truſting they would find him fo ſub- 
miſſive to their Honours, and conformable to 
their Lordſbips Orders, that he ſhould make 
amends, and obtain Pardon for his former Fol- 
ly: And this is dated from the Tower the 2d 
of February, which is the Day after the Par- 
liament roſe; and conſequently, neither this 
nor the former Submiſſion, mentioned in it, 
were addreſſed to the Parliament; but the 
whole Proceeding was certainly before the 
Council, or Star-Chamber. 1 
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He was releaſed out of the Tower on the 6th 
of February, firſt giving 10000 J. Security, 
for his good Behaviour, and that he would re- 
ſide, either at the King's Palace of Sheen, or 
his own Houſe at Sion; and not depart from 
either of them, unleſs he knew that the 


King 


However, he had the King's Pardon the 16th 
inſtant, and on the 8th of April following, was 
ſworn, again, of his Majeſty's Privy-Council; 
and in 
ſtored him by Patent, ſays the Compiler. 

I proceed now to give an account of the ſe- 


2350. 


384 


June the beſt Part of his Eſtate was re- He is par 
doned, and 


* of the 


vy Coun- 


was within four Miles of theſe Places, and cond Proſecution of the Duke, in the Year di! again. 
then he was to withdraw from thence: Nor | 1551. 


was he to come to Council, unleſs called. 
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The Trial of E DWA RD Duke of Somerſet, for High-Treaſon and Fe- 155 
lony, before the Lord Treaſurer, High Steward, and twenty-ſeven of 
his Peers, in Weſiminiſter-Hall, December, 1. 1551. 5 Edw. VI. 


HE Indictment was found by a Lon- 
don 5 on the firſt of Vo- 
vember, in the Mayoralty of Richard 
Dobbes : And ſet forth, that Edward Duke of 
Somerſet, late of Sion, in the County of Mid- 
dleſex, at the Pariſh of St. Andrew's Holbourn, 
within the ſaid City of London, on the 20th ol 
April, then laſt paſt, and divers other Days 
before and after, did maliciouſly, and traiter- 
ouſly, with divers other Perſons, conſpire, 
compaſs, and imagine to depoſe, and deprive, 
his Sovereign Lord, King Edward VI. of his 
Royal State, and Dignity ; and, without any 
Authority, to aſſume the ſole Government of 
his Perſon, and the Adminiſtration of all Af- 
fairs of State: And that, to accompliſh his 
ſaid T reaſons, the ſaid Duke, together with 
Sir Michael Stanhope, Sir Miles Partridge, 
Sir Thomas Holcroft, and Francis Newadigate 
Gent. with divers other Perſons, to the Num- 
ber of an hundred, aſſembled themſelves, in 
order to take and impriſon the Duke of Nor- 
thumberland, then Earl of J/arwick, and one 
of his Majeſty's Privy-Council, againſt the 
King's Peace, his Crown, and Dignity, and 
contrary to the Form of the Statutes in that 
Caſe made and provided: And, further, that 
the ſaid Duke of Somerſet, on the 20th of May 
then laſt paſt, in the Pariſh aforeſaid, and at 
divers other Times, and Places, did feloniouſly 
move, and incite, ſeveral of his Majeſty's Sub- 
jects, to make an Inſurrection, and Rebellion, 
and to take, and impriſon, the aforeſaid Duke 
of Northumberland, againſt the King's Peace, 
Sc. and contrary to the Form of the ſaid Sta- 
tute. 
His Majeſty having commiſfioned the Mar- 
quis of Vinchęſter Lord T reafurer, to be Lord 


other Peers, for the Trial of the ſaid Duke, 
his Uncle, viz. The Dukes of Suffolk and 
Northumberland; the Marquis of Northamp- 
ton ; the Earls of Derby, Bedford, Hunting- 
ton, Rutland, Bath, Saſs Worceſter, and 
Pembroke ; the Lord Viſcount Hereford ; the 
Barons Abergavenny, Audley, Wharton, Evers, 
Latimer, Borough, Zouch, Stafford, Went- 
worth, Darcy, Sturton, Windſor, Cromwell, 
Cobham, and Bray. 5 | 

The Duke was brought before them in 
W. 1 to take his Trial on the 
firſt of December; and the King's Council 
having opened the Evidence againſt him, You 


conſiſted of ſeveral written Depoſitions theſe 
were read in Court. 


5 Edw. 6, 
— 


- 


And firſt, the Depoſition of Sir Thomas Written De- 


Palmer was read, importing, that the Duke, 
being about to take a Journey into the North, 
propoſed to have raiſed the People, if Sir //71- 


ham Herbert had not aſſured him, he ſhould 
receive no harm; and, that he had con- 


triv'd, to invite the Duke of Northumberland, 
the Marquis of Northampton, the Earl of Pem- 
broke, and other Lords, to a Supper ; and 
either to have murdered them in the Way, or 
at the Entertainment. 
Sir Ralph Vane had 2000 Men in Readineſs; 
that Sir Thomas Arundel was to ſecure the Tau- 
er; Partridge to raiſe London, and take the 


He depoſed alſo, that 


poſitions read 


in Evidence. 


Great Seal; Seymour and Hamond were to attend 


him, and all the Gendarmerie, or Men at 
Arms, were to be killed. They were to be 
attacked by 2000 Men under Sir Ralph Vane; 
by an hundred Horſe of the Duke of e 
beſides his Friends: After which, the 
was to proclaim Liberty in the City, in order 
to raiſe the Apprentices ; and if he did not ſue- 
ceed, he was to retire to the e of 7/7ght, or 
to Poole. a 

The Earl of Rutland depoſed, that the Duke 
had made a Party, to get himſelf declared Pro- 
tector in the next Parliament. | 

Crane confirmed the Depoſition of Sir Th9- 
mas Palmer; adding that the Lord Pager's 
Houſe was the Place, where the ſaid Noble- 
men were to have been invited to an Enter- 
tainment, and murdered: And that the Thing 
had been done; but the Greatneſs of the En- 
terprize cauſed Delays, as well as ſome Diver- 
lity of Advice. 

Hamond depoſed, That the Duke of Samen- 


guarded, in the Night, by armed Men. 
The Lord Strange depoſed, that the Duke 
deſired him to move the King, to marry his 
third Daughter, the Lady aue; and to be his 
Spy about the King, to inform him, when any 
of the Council ſpoke privately with him, and 
what they ſaid. WD 

The Duke ſaid, in his Defence, That he 
never intended to have raiſed the Northern 
Parts; or to have killed the Duke of Northum- 
berland, or any other Perſon; but only talked 
of it, without any Intention of doing it: That 
it was impoſſible, he, with a 1mall Troop, 
ſhould deſtroy the Gendarme ia, who conſiſted 


| 


of 


uke 


High Steward, pro hac vice, and twenty-ſeven | /et's Chamber at Greenwich had been ſtrong]y. 


The Duke's 


efence, 
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1551. of nine hundred Men: That he never deſign- 
$ Edw. 6. ( to raiſe any Stirs in London, but looked up- 
YM on it as a Place where he was moſt ſafe: That 

his having Men about him at Greenwich, was 
with no ill Deſign ; nor did he ever make any 
uſe of them, but ſurrendered himſelf a Priſo- 
ner without Reſiſtance : He objected alſo, that 
the Witneſſes were not brought into Court, 
Face to Face. : : 

ne King's The King's Counſel replied, That his aſ- 

Counſel Re- ſembling Men with an Intent to kill the Duke 

Phy. of Northumberland, was T reaſon by the 3d 

& 4th of Edw. . unlawful Aſſemblies, 
which enacts, That if Twelve Perſons ſhould 

aſſemble to kill a Privy Councillor, and did 

not diſperſe themſelves upon Proclamation, it 

ſhould be adjudged High-Treaſon: Or, if 

twelve ſuch Perfons aſſembled, to commit a 

Riot, and being warned, did not diſperſe them- 

ſelves it was Felony, without Benefit of Clergy, 

or Sanctuary: That to raiſe London, or the 

Northern © Ba was Treaſon; and to have 

Men about him, to reſiſt thoſe that came to ap- 
rehend him, was Felony : That to aſſault the 

Faw and.to deviſe their Deaths, was Fe- 


lony. 
The Lords The Lords being withdrawn, were not ſa- 
confider the tisfied with the Evidence of the Duke's Deſign, 
Evidence. of raifing the North, or the City, or of killing 
the Gendarmes: Some of the Lords alſo objec- 
ted, that the Duke of Northumberland, the 
Marquis of Northampton, and the Earl of Pem- 
broke, who were Parties in the Cauſe, ought 
not to be of the Number of the Lords Triers; 
becauſe the Priſoner was principally charged 
with a Conſpiracy againſt them. To which it 
was anſwered, that a Peer could not be chal- 
lenged: On which Point, it ſeems, the Lords 
were pretty much divided in their Opinions; 
i i ae but in the End, it was agreed, they might fit 
quited of in Judgment on him; and, by the Influence 
Treaſon: and of the Duke of Northumberland, and the other 


convicted 


* two, a Majority found the Priſoner guilty of 


Felony, though they acquitted him of the 
Treaſon ; and hereupon Judgment was given 
againſt him, that he ſhould be hanged. 
He confejes After the Trial, it is ſaid, the Duke of So- 
Defign a- merſet acknowledged he had a Deſign againſt 
gainf + the Perſons of the Duke of Northumberland, 
Northum- the Marquis of Northampton, and the Earl of 
berland &c. Pembroke, and asked their Pardon; and deſired 
the Lords would become Mediators, for him, 
to his Majeſty ; and that, if the King did not 
think fit to grant him his Life, he hoped he 
would have Compaſſion on his Wife and Chil- 
dren. But the Duke could expect to meet with 
but little Favour from the Court, now the King 
was ſurrounded by his Mortal Enemies. Their 
feigned "pe 2on08* Ba were ſure to be rejected, 
A Warrant às they intended _ ſhould ; and a Warrant 
Aged for his was ſigned for the Duke's Execution on the 
Execution, twenty ſecond of January. 
His Speech, The Duke being brought to the Scaffold on 
«nd Bebavi- Tower-Hill, on the Day appointed, appeared 
Scaffold. with a compoſed Countenance ; and having 
firſt kneeled down, and recommended himſelf 
to God, he made a Speech to the People, tell- 
ing them, he was brought thither to ſuffer 
Death, though he never had offended the King, 
either in Word, or _ Deed, and had been al- 
ways faithful and true to the Realm ; but, as 


he was condemned by Law, he acquieſced in 
it, and thanked God, who had given him that 
Time of Repentance, when he might have 
taken him away by a ſudden Death. He re- 
2 that he had been inſtrumental in the 

eformation of the Church, exhorting the 
People to embrace the pure Doctrines taught in 
it, and live accordingly; Otherwiſe, great 
Calamities would befal them. At the ſpeaking 
which Words an Ear-W itneſs relates (ſays the 
Editor of this Trial) there was heard a terrible 
Noiſe, like that of a Storm, or Tempeſt ; or 
rather the blowing up of a Magazine of Gun- 
Powder: At which the People were ſo terrifi- 
ed, that ſome ran away, tumbling over one a- 
nother in Heaps; others fainted, and all were 
amazed; and before they were well recovered 
from their Conſternation, Sir Anthony Brown 
came riding haſtily towards the Scaffold: 
W hereupon the People, imagining he had 
brought a Pardon, ſhouted for Joy, ſo that the 
Air rung again: But this appearing to be a 
Miſtake, the Duke went on with his Speech, 
and ſaid, There is no ſuch Matter, dearly 
beloved Friends, as you vainly hope : It ſeems 
good to Almighty God, that I ſhould ſuffer 
Death; I defire, therefore, you will all be 
quiet, and contented with it, and join your 
Prayers with mine, for the King's Majeſty, 
unto whom J have always ſhewn myſelf a moſt 
faithful and true Subject, and have always 
ſought the Welfare of the Kingdom. All the 
People anſwered, It was moſt true. 

Then he went on, and ſaid, he wiſhed his 
Majeſty perpetual Health, and Felicity, and 
that his . might have Grace to rule 
the State uprightly, exhorting the People to be 
obedient to them; and begged Pardon of God, 
and of all Men, whom he might have offended. 
After which, he ſubmitted to the Block : But 
the Executioner, obſerving the Collar of his 
Waſtcoat to be in his Way, perſuaded him to 
get up again, and pull his Waſtcoat oft ; after aa xo og 
which he lay down again, and his Head was 5 Beay. 
ſevered from his Body at one Blow. 

His Son remained deprived of all his Titles, 
and Eſtate, till the firſt Year of Queen Eliza- 
beth, when her Majeſty created him Earl of 
Hertford, and Baron Seymour : His Grandſon, 
William, was created Marquis of Hertford, in Hi e 
the Year 1640. and in the Year 1660. the , f 


their Honour 


Marquis made the following Repreſentation of in Part. 
his Caſe to the Houſe of Lords (viz. ) 


Edward Earl of Hertford, (Great Grand- . Ca o 
father of the ſaid Marquis) was by Letters Pa- of Hertford, 
tents, bearing Date the 6th of April, 1 Ed. preſented ts 
VI. created Duke of Somerſet ; to hold to him - * 
and the Heirs Male of his Body, upon the 16 6ę 
Body of the Lady Aune, his then Wife, | 
with Remainders over. The ſaid Duke, af- 
terwards, in Michaelmas Term, 5 Eqdw. VI. 
was indicted of Felony, for procuring and 
ſtirring up others to take and impriſon Fehr: 

Earl of Warwick, (one of the King's Privy- 
Council). Which Indictment, though void in 
Matter and Form, was pretended to be ground- 
ed on the Statute of 3 & 4 Edw. VI. which 
makes it Felony to ſtir up, and procure others, 
to take away the Life of any of the King's 


Council, But this 88 was only for 


ſtirring 
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He is reſtored 
to the Honour 


ſtirring up others, to 7mpriſon a Privy Council- 
lor which was never reduced into Act) and the 
ſame, therefore, declared void by learned 
Judges. Yet the ſaid Duke was found guilty of 
Felony, and put to Death for this Fact, which 
was buta pretended Felony ; and, if true, yet 
no entailed Eſtate was forfeitable thereby. 
However, ſuch was the Malice of the Duke's 
Enemies, that in the Infancy of his Heir, who 
was acknowledged for Duke of Somerſet ſeveral 
Months after his Father's Deceaſe, they pro- 
cured an Act of Parliament, in the ſaid Vear 
(5 Edw. VI.) entitled, An Act touching the 
Limitation of the late Duke of Somerſet's Lands; 
wherein there is a Clauſe obliquely inſerted, to 
take away the ſaid Honours, fo entailed as afore- 
ſaid ; which, by no Felony, how notorious 
ſoever, could by Law have been forfeited : It 
was humbly conceived, therefore, to be moſt 


of Duke, by agreeable to Juſtice, to reſtore the ſaid Mar- 


AR of Par- 


lament, 


Remarks on 
the Duke of 


 Somerſet's 


Trial. 


quis, who was Heir Male of the Body of the 
ſaid Duke, and the Lady Anne his Wife : And 
thereupon the ſaid Marquis of Hertford was in 
the Month of September, 1660. reſtored to the 


Dukedom of Somerſet, by a Repeal of the ſaid 
Ad of the 5th of Edw. VI. 


Moſt of our Hiſtorians relate, (and J find 
the Editor of this ſecond Collection of State 
Trials of the ſame Opinion) that the firſt Pro- 
ſecution of this Duke was before the Parlia- 
ment; and J muſt confeſs, I was, for ſome 
Time, in the ſame Error, till I examined 
the Matter more cloſely ; but I believe it is 
now very evident, from the Account I have 
already given of that Proceeding, that this 
Proſecution was either before the Council, or 
the Star-Chamber; and that the Duke was 
fined and impriſoned, by the Authority of one 
of thoſe Courts: To which I am aware it will 
be objected, that the Privy-Council have no 
ſuch Authority ; and I will agree they have 
not now: But in thoſe Times they frequently 
aſſumed a Power equal to this ; of which there 
are numerous Inſtances in the Council-Books : 
Particularly, we find, they have ordered Houſes 
to be pulled down, and have prohibited People 
building upon the:r own Lands, in and about 
the Cities of London and Weſtminifter ; and 
done ſeveral other Things, that can now only 
be effected by Act of Parliament. But, be- 
tides, had there been any Thing illegal, or ir- 
regular, in the Privy Councils taking Cogni- 
Zance of this Matter, the Members of the 
Privy-Council were alſo Members of the Court 
of Star-Chamber, and might have cenſured 
him there, if he had objected to their Juriſdic- 
tion, as Privy-Councillors; and, indeed, I 
am in ſome doubt, whether his Fine was ſet by 
them, as Members of the Privy-Council, or, 
as Members of the Star-Chamber ; but, whe- 
ther by the one, or the other, I find no Foot- 
ſteps, upon Record, of its being done in Par- 
liament. But, to proceed : Tt is very remark- 
able, that the principal Arle objected againſt 
the Protector, was, his aſſuming more Power 
than belonged to him ; for the endeavouring of 
which, he had cauſed his Brother, the Admi- 
ral, to be deſtroyed by a Bill of Attainder the 
Year before: And, though he found the great 


| Men then very ready to concur with him in 


ruining the Admiral, he found them no leſs 
ready to pull him down, when he had depriv- 
ed his Family of that Support: Nor were they 
only incenſed againſt him, for his aſſuming the 
Regency, but for putting a Stop to the En- 
croachments of the Nobility, and Gentry, on 
the Commons; or, at leaſt, to their encloſing, 
and laying down their arable Lands, and con- 
verting them into Paſture ; whereby the Poor 
were not only deprived of their Commons, but 
of an Opportunity of getting their Livelihoods 
by their Work, (Paſture Grounds not em- 
ploying a fourth Part of the Hands that the ara- 
ble do.) But, as this rendered him the Object 
of the Gentry's Hatred, he became thereby 


have been able to have ſupported himſelf againſt 
the Power of his Enemies. But the Gentry 
had no ſooner wheedled him out of the foreign 
Troops, he maintained for his Defence, and 
prevailed on him to diſmiſs them, but he found 
his Error; and that the Common People, 
without ſtanding Forces, were by no means, 
able to protect him againſt the united Influence 
of the Nobility and Gentry, and the Popiſh 
Intereſt. Finding therefore, when it was too 
late, that there was no ſtemming the Torrent, 
he endeavoured to fave himſelf, we ſee, by a 
moſt abject Submiſſion ; believing, probably, 
by yielding to the "Times, he ſhould not only 
preſerve his Life, but one Day find an Oppor- 
tunity of reſuming his Authority: Beſides, he 
had fo lately ſhewn them, how eaſy it was to 
cut off an Enemy, by a Bill of Attainder, that 
he could not but expect, they would follow the 
Precedent he had ſet them, if he did not pre- 
vent it by a timely Submiſſion. And by this 
Conduct, it appears, he obtained his Liberty, 
had a great Part of his Eſtate reſtored him, 
and a ſhare once more allowed him in the Ad- 
miniſtration : But the Earlof J/arwick (after- 
wards Duke of Northumberland) who had now 
formed a Scheme, to ingroſs the Adminiſtration 
of the Government into his own Hands, either 
finding the Protector gain ſo faſt upon the 
young King's Affections, that he was like to 
reſume his former Authority ; or, at leaſt, that 
he would remain a perpetual Bar to his own 
ambitious Projects, confederated once more 
with the Protector's Enemies, againſt him; 
and neverceaſed perſecuting him, till he brought 
him to the Scaffold. 

The Editor of the ſecond Collection of 
Trials, has put this Proceeding together very 
oddly. He firſt gives us the Record of the 
Conviction and Attainder of the Duke; ſen- 
tences him to be hanged, and then produces the 
Evidence, and his Defence, which the Book- 


they print another Edition. 

As to the Indictment, it includes both a 
Charge of Treaſon and Felony, which is not 
uſual, if it be legal; however, the Duke, tis 
obſerved, had not Preſence of Mind to demand 
Council upon it. The Act he was indicted 
upon, was the Statute of the 3 & 4 Edw. VI. 
Cap. v. the firſt Paragraph whereof enaQs, 
That if any Perſons, to the Number of twelve, 
or above, being aſſembled together, zo Fill, 


take, or impriſon any of the King's Privy-Coun- 


cl ; 


the Darling of the common People; and im- 
agined, poſfibly, by their Aſſiſtance, he ſhould 


ſellers, no doubt, will ſee re&ified, if ever 
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the STATE TRIALS, 


1 Mar. 


— 


Sir Nicholas 


Throck- 


morton's 


Trial. 


The Charge, 


The Ei- 
dence, 


cil; or unlawfully to alter or change any Laws 
made or eſtabliſhed for Religion, by Authority 
of Parliament, or any other Laws of this 
Realm ; the ſame Number of twelve, or above, 
being required by the Sheriff, or any Juſtice 
of Peace, by Proclamation in the King's Name, 
to depart to their Dwellings, and they, or any 
of them, notwithſtanding, ſhall continue to- 
gether, by the Space of an Hour after ſuch 
Proclamation ; or, after that, ſhall forcibly 
attempt to do, or put in ure, any of the Things 
above ſpecified, ſuch Offenders ſhall be adjudg- 
ed guilty of High. Treaſon. 

And in the ſame Act there is another Clauſe, 
which ſays, IF any Perſon, or Perſons, by open 
Word, or Deed, ſhall PROCURE, MOVE, OR 
STIR ANY OTHER Perſon,or Perſons, to ariſe, 
or make any traiterous or rebellious Aſſembly, to 
the Intent, to do, exerciſe, or put in ure, any of 
the Things above-mentioned ; then every Perſon, 
fo procuring, moving, or flirring up any other, 
fhall be deemed and adjudged a FELON, and 
Hall loſe the Benefit of his Clergy and Sanctuary. 
The Indictment hereupon firſt charges the 
Duke with High Treaſon, in aſſembling, with 
other Perſons, to the Number of an hundred, 
to take and impriſon the Duke of Northumber- 
land, then a Privy-Councillor; which Charge, 
it ſeems, his Peers acquitted him of. 

But the Indictment charging him alſo with 
Moving andInciting others to take and impriſon 
the ſaid Duke, which is made Felony by the 
ſaid laſt recited Clauſe; this, it ſeems, a Ma- 
jority of the Lords were of Opinion was well 
proved, and thereupon he was convicted and 
condemned. 

By the Evidence of Sir Themas Palmer, it 
appears, that the Duke of Somerſet had contriv- 
ed and conſpired to invite the Duke of Nor- 
thumberland, the Marquis of Northampton, and 
the Earl of Pembroke, to an Entertainment, 
and to have killed them there: And this De- 
poſition was confirmed by Crane. 

This was the only Evidence, given at the 
T rial, the Lords could be governed by, to find 
the Duke of Somerſet guilty of Felony ; and as 
the Indictment does not. charge him with mov- 
ing or inciting any People to kill the Duke of 
Northumberland; it was the Opinion of many, 


that this Evidence could not ſupport that Part 
of the Indictment, that charged the Priſoner 
with moving others to take and Impriſen the 
Duke of Northumberland. The Act, indeed, 
makes it Felony to move others, either to ill 
or impriſon a Privy Councillor; but, as the 
Indictment does not charge the Priſoner with 
moving others to ill him, he could not be found 
guilty of that; and the Depoſition ſays not one 
Word of his moving others to impriſon Nor- 
thumberland. But *tis probable the Lords 
might think, that the Intention of #://ing him, 
comprehended a Delign of taking him firſt, 
and thereupon convicted the Priſoner. 


to be reſtored to that Title at the - Reſtoration, 
obſerves indeed, 'T hat the Statute of the 384 


cure others to take away the Life of any of the 
Privy-Council ; but that the Indictment was 
only for ſtirring up others to impriſon a Privy- 
Councillor, which never being reduced into Att, 
was not Felony : And, indeed, the moving and 
inciting others, either to Aid or impriſon a Pri- 
vy-Councillor, unleſs ſome Act was done, in pur- 
=—_ of ſuch Motion, by the like Opinion, 
ought not to have been interpreted Felony ; and 
conſequently the Duke ought to have been 
acquitted. 

There were theſe further Hardſhips alſo in 
this Trial; that the Duke of Northumberland, 
the Marquis of Northampton, and the Earl of 
Pembroke, who were Parties in the Cauſe, 
were allowed to fit as his Judges; and that the 
Witneſſes were not examined Viva Voce in 
Court, which might have given a different 
Turn to the Evidence: But the Duke could 
not complain of Hardſhips with a very good 
Grace, after he had put the greateſt Hardſhips 
upon his Brother, and cut him off by an Act of 
Attainder, without ſuffering him to be heard. 

Give me leave to obſerve farther, that the 
Parliament were ſo far convinced of the Hard- 
{hips that had been put upon the Admiral, that 
the Lady Mary Seymour, only Daughter and 
Heireſs of the Admiral, by Queen Katherine, 
was by Act of Parliament, in the 3d & 4th of 


Edw. VI. reſtored to Blood. 


ä 


1554 The Trial of Sir NICHOLAS THROCK MORTON, Knight, for High-Trea- 


ſon, before Commiſſioners of Oyer and Terminer, 17 April, 1554. 


1 Marie. 


E was charged with levying War a- 
gainſt the Queen; being an Accom- 


| plice in Myat's Rebellion; intending 
to depoſe and deſtroy her Majeſty; and, in 
order to it, with conſpiring to ſeize the Tower 
of London. | 
The Evidence to prove theſe T reaſons, was 
the written Confeſſion of Winter, one of 
the Conſpirators; wherein it is ſaid, that the 


Priſoner was intimate with Mat, and had de- 


clared himſelf againſt the Spaniſp Match; and 


that Myat had communicated his Deſign of 


ſeizing the Tower to the Priſoner. 
The Confeſſion of one Crofts alſo was read 
againſt him, importing, that the Priſoner was 


an Accomplice of Nyat's; that they often met, 
and conſulted concerning an Inſurrection; and 
that Sir Nicholas promiſed to go into the Weſt, 
and join the Earl of Devon, Sir Peter Carew, 
and other Malcontents there, 

The Confeflion of Cuthbert Vaughan, under 
Sentence of Condemnation for the ſame Trea- 
ſon, was likewiſe read, importing, that he 
had ſeveral Conferences with the Priſoner con- 
cerning Hyat's Rebellion, and that Sir Nicho- 
las declared his Intention of joining the Mal- 
contents. This Witneſs was brought into 
Court, and atteſted the Truth of his Confeſſion 
upon Oath. 


Part 


William Marquis of Hertford, Great Grand- The Marquis 


ſon to this Duke of Somerſet, in his Petition, “ Hert- 
ord's Re- 
preſentation 
of the Duke's 
Eqdw. VI. makes it Felony to ſtir up and pro- C. 
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1554+ Part ot the Priſoner's own Confeſſion alf 
Mar. was read againſt him, wherein he acknowledg- 
dd that he had a Conference with Myat, Carew, 
Crofts, Rogers, and Warner, concerning the 
Spaniſh Match, andthe Alteration of Religion; 
and that he (the Priſoner) had ſaid he would 
hinder the Match with Spain as much as he 
could by Perſuaſion ; that he had alſo ſaid, 
The Diſcipline of the Clergy might now ra- 
ther be reſembled to the Turkih Tyranny than 
to the teaching of the Chriſtian Religion; and 
had diſcourſed of the French King's hindering 

the Spaniards coming, hither. 


The Depoſitions of the Duke of Sl, who] 


had been executed for the ſame 'T reaſon, were 
alſo read againſt the Priſoner, importing, that 
the Lord Thomas Grey informed the Duke that 
Sir Nicholas Throckmorton was privy to all the 
Devices againſt the Spaniards, and had agreed 
to go down with the Earl of Devon, and join 
the Rebels in the Weſt; and laſtly, it was ur- 
ged that Vyat himſelf had charged the Priſo- 
ner, as an Accomplice with him in his Trea- 
ſons. | | 
The Queen's Counſel having produced all 
their Evidence, the Priſoner entered upon his 
Defence; and firſt he deſired, that the Counſel 
would uſe him like a Fellow-Chriſtian, and 
not endeavour to miſlead the Jury ; for he was 
ſenſible that by Perſuaſions, Enforcements, 
Preſumptions, applying, implying, inferring, 
conjecturing, deducing Arguments, and Kare 
ing of Law, unlearned Men might be induced 
to think and judge Things that were indiffer- 
ent, or at worſt but Overſights, to be T reaſons. 


His Defence. 


He ini: That as to Winter's Confeſſion, which had 
22 been read as Evidence againſt him; if it were 
ä all true, there was no Treaſon in it. He had, 
indeed, converſed with J/yat, as he might 
with any other Man; but knew nothing of his 
Purpoſe. He acknowledged alſo, that he did 
diſlike the Queen's Match with Spain, and 
the coming of the Spaniards to England, and 
ſo did the whole Realm almoſt ; but this was 
never yet conſtrued High-Treaſon. That as 
War the to the Confeſſion of Crofts, it ought not to af- 


Confe/jion of fect him, unleſs he was brought Face to Face, 


another was 


Ex idence, às the Law required; and to Vaughan's Teſti- 
That a con- mony he objected, that he was a condemned 
demned Man Man, and became a Witneſs againſt him to 
147 ** fave his own Life. That by 6 Edw. VI. No 
That there Man could be indicted or convicted of Treaſon, 


eught to be but by two lawful Witneſſes, brought Face to 
two Wit- 


he braids: Face; that Vaughan was but one Witneſs, 
ed Face to and a very exceptionable one, having been re- 
_ PP priey'd from Time to Time, in order to com- 
LL Cn. bel him to accuſe others. 

feſſion He thought it hard that only Part of his own 
eught to be Confeſſion was ſuffered to be read, which would 


read, 


Thar whar have made more for. him than againſt him, if 
ſaid was no Suffglk*'s Depoſitions contain'd only what the 
3 . Grey told him concerning he Priſoner, 
which ought not to affect him, unleſs the Lord 
Grey were produced, and atteſted the ſame in 
Court: And whatever Hat had ſaid in hopes 
of ſaving his Life, he had unſaid again at his 
Execution, acquitting the Lady Elizabeth, as 


ſtanding he had accuſed them in hopes of Fa- 
vour. 


another bad it had been read through: That the Duke of 


well as others with his laſt Breath; notwith- 


„* 


Then, applying himſelf to the Jury, he ob- 1854. 
ſerved, that 1 not be . of the 5 _ 
Treaſons in this Indictment ; becauſe all Trea- 7 the 25 
ſons were repealed, but thoſe Offences which Ed. III. 
were declared to be ſuch, by the 25th of Ed- __— 3 
ward III. and defired that the Statute of the %% Cure re- 
25th of Edward III. might be read. To which fuſca. 
the Court anſwering, I hat no Books ſhould — = 
be brought there, the Priſoner replied, Do pre ad- 
you bring me hither to try me by Law, and mitted a- 
will you not ſhew me the Low ? I have heard gain! * 
that her Majeſty charged you to adminiſter 
Juſtice indifferently; and, notwithſtanding the 
old Error amongſt you, which did not admit 
a Witneſs to ſpeak, or any Thing to be offer- 
ed in Favour of the Priſoner, her Highneſs's 
Pleaſure is, that whatever can be brought in 
Favour of the Subject ſhall be admitted and 
heard: Therefore you ought of Right to hear 
the Statute read, and reject nothing that can 
be ſpoken in my Defence. e 

The Court till inſiſting he ought to have no 
Books read there, for that the Bench were 
Judges of the Law, he obſerved, that they 
ſeemed to offer him Law, but indeed afforded 
him only the Form of Law; and ſince he could 
not have the Statute read, he would endeavour 
to repeat the Subſtance of it, deſiring the Aſſiſ- 
tance of the Court if he ſhould be miſtaken; 
and, having recited the Words, deſired the Ju- 
ry to obſerve what were T reaſons at that Time, 
and how they were to be tried, namely, by 
open Deed, which the Law termed Overt- 

Act, and that there were no Overt- Acts that 

proved his being concerned in any of the Trea- 

ſons laid in the Indictment. To this the 9, c,,,71 
Queen's Counſel anſwered, There were till affirm, that 
divers Treaſons at Common Law, beſides % =” 
thoſe enumerated in the 25 Edward III. but” 1 
that there was Matter enough proved againſt Law. 
him to bring him within the Danger of that 

Statute : This the Priſoner denied, and inſiſted 

again, that every Perſon, accuſed of High 
Freafon, ought to be proved guilty thereof, by 

ſome open Deed, before People of their Con- 

dition. 

The Court anſwered, by People of their Con- The Court 
dition, was meant thoſe involved in the ſame interpret 
Crime, diſcovering the Priſoner's Treaſons; as ; 
Wyat, already attainted, had declared him one 
of his Accomplices. 

The Priſoner very juſtly replied, That by 
People of their Condition, was meant, of the 
State and Condition of the Inqueſt that were 2 
to try him; and that the Evidence of Myat, or 7 * 
of the Rebellion he had raiſed, in which he 
(the Priſoner) was not concerned, could not 
affect him; and beſides, J/yat had acquitted 
him, and declared, he knew nothing of it, de- 
manding, where was the open Deed that prov- 
ed the Freafon wherewith he was charged ? 

He added, that he had heard Stamford and the No pena! 
reſt of the Queen's Counſel, declare in the Statute to be 
Parliament-Houſe, that it was a Maxim in 5d 4. 
Law, which ought never to be violated, That Lerer. 

no Penal Statute ought to be extended, or wreſt- 

ed, beyond the plain Words and Letter of ſuch 

Statute ; for, conſidering the private Affections, 

many times, both of Princes and Miniſters, it 

would be very dangerous to the Subject to refer 


the Conſtruction of Penal Laws to any Judges 
| Ws | Equity, 
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21 
1554 Equity, which might either by Fear of higher] and though the Judges miſinterpreted the Law, * 177 
x Mar. Powers be ſeduced, or through Ignorance or] and put great Harcſhips on the Priſoner, read- , x "ol 


Folly be abuſed. 

The Queen's Counſel urged, that he had 
entered into a Conſpiracy with Myat, to pre- 
vent the coming of the Spaniards; and pro- 
miſed to his utmoſt againſt them, which 
encouraged J/yat to levy War againſt the 
Queen, 

The Priſoner anſwered, That it was no 
Treaſon to enter into Converſation how to 
prevent the coming of the Spaniards, or to de- 
clare he would endeavour to hinder it in a legal 
way; and there was no Evidence of his en- 
deavouring to prevent it by Force, or his 
procuring any other to attempt it in that 
Manner. | 

Then the Courtadjourned ; and in the After- 
noon the Jury brought in their Verdict Nor 
GUILTY. Whereupon the Attorney-General 
moved, that they might give 500/. Security 
for their good Behaviour : But it does not ap- 
pear that they were obliged to give ſuch Secu- 
rity ; much leſs were they fined for acquit- 
ting the Priſoner, as ſome Hiſtorians have re- 
lated. It is probable they might be reprimand- 
ed and threatned ; and this muſt be acknow- 
ledged illegal: But the Courts of Juſtice ated 
very arbitrarily in thoſe Days. They allo re- 
manded the Priſoner back to the Tower after 
he was acquitted, under pretence, the Govern- 
ment had other Matters againſt him ; but I do 
not find he was proſecuted for any other Of- 
fence. This ſeems to be the ſame Gentleman 
that was afterwards Queen Elizabeth's Ambaſ- 
ſador in Scotland. 

Remarks on T his is the firſt Proceeding in the State Tri- 


The Priſoner” 
ac gu it ted, 


The Fury 


threatened, 


ing the Confeſſions of condemned Men againſt 
him, not ſuffering the Act 25 Edward III. to 
be read, and refuſing to examine the Witneſſes. 
Yet Matters appear to be much mended ſince 
the Time of Henry VIII. to which the Statute 
of the firſt of Queen Mary, which reduced all 
Treaſons to the Standard of 25 Edward III. 
greatly contributed. Before that Statute, every 
Thing, almoſt, was interpreted to be Treaſon, 
the that was pleaſed to call fo; and 
the higheſt Preſumptions and Circumſtances 
were made Evidence of it. But this Gentle- 
man having the Skill and Courage to apprize 
the Jury, that nothing was then Treaſon but 
what the 25th of Edward III. made fo; and 
that all T reaſons muſt be proved by ſome Overt 
or Open Acts, atteſted by two Witneſſes; 
and meeting with a Jury of equal Honeſty and 
courage, had the good Fortune to come off ; 
though the Court did all that lay in their 
Power to brow-beat the Jury, and wreſt the 
Law to his Deſtruction. A ſcandalous Prac- 
tice which both Judges and Counſel in every 
Reign have ſhewed themſelves too much addic- 
ted to, hunting down unfortunate Men, and, 
as my Lord Bacon ſays, playing Prizes for 
Blood at the Bar of Fuſtice. 

The next is a Proceeding called, The Trial 73 P. 
of James Earl of Bothwell, for the Murder of © of 
Henry Lord Darnley, Husband of MaryQueen 1 7 _ : 
of Scots, at Edinburg, April 12. 1597. But, Murder of 
as Bothwell was only ſummoned before the 7574 Darn- 
Court, in order to be acquitted, and the Pro-“ 
ſecutor, the Earl of Lenox, durſt not appear 


= NN that has the Appearance of a regular Trial; 


— him, it does not require any further 


Notice ſhould be taken of it here. 


DI 8 : 
1571. The Trial of THOMAS Howarp Duke of NorFoLk before George Tal- 1571: 
. bot Earl of Shrewſbury Lord High Steward, Reynold Earl of Kent, and UL, 


The Duke of twenty three other Peers, commiſſioned to try him, tor High-Treaſon, 


Norfolk's 


Trial, for - anuary 16. 1571. 14 Els, 

Hb Be- 7 9 57 + 

The Charge HE Indictment charged the Duke with 
againſt bim. 


compaſſing and imagining the Death of 

the Queen, conſpiring to raiſe a Rebel- 
lion to ſubvert the Government, and endea- 
vouring a Change of the eſtabliſh'd Religion : 
Overt- Acts. And the Overt-Acts, laid as an Evidence of 
theſe Deſigns, were, 1. His endeavouring, 
without the Conſent of his Sovereign Queen 
Elizabeth, to be joined in Marriage with Ma- 
ry late Queen of Scots, who laid claim to the 
preſent Poſſeſſion of the Crown of England, 
and had aſſumed the Arms of England. 2. 
His correſponding with, aiding, and aſſiſting, 
Thomas Earl of Northumberland and Anne his 
Wife, and Charles Earl of Weſtmoreland, &c. 
(in open Rebellion againſt her Majeſty, and 
outlawed for the ſame) with divers Sums of 
Money. 3. His adhering to, aiding, and aſ- 
fiſting, James Duke of Caftel-le-Rey, the Earl 
of Huntley, and others, the Queen's Enemies. 
4 His holding a traiterous Correſpondence 
with the Pope, and the King of Spain, invi- 
ting them to invade this Realm, and promiſing 
to raiſe a Rebellion, and join the Enemy, in 


| order to ſet the Queen of Scots at Liberty; to 


depoſe Queen El:zabeth, and join himſelf in 

Marriage with the ſaid Queen of Scots. 5. 

That he had ſent Letters by one Rodolph a Mer- 

chant, to the Pope, and King of Spain, deſiring 

their Aſſiſtance, in perpetrating his ſaid Trea- 

ſons; and that he had received a Letter from 

Pope Pius Quintus, Biſhop of Rome, promi- 

ſing him Aid and Aſſiſtance. | | 
The Duke deſired he might have Counſel ; H is denicd 

but was anſwered, that was never granted in C"/. | 

Caſes of High-Treaſon ; and having pleaded 

Not Guilty, the Evidence againft. him was 

produced. 
And firſt, the Examination of the Biſhop = __ 

of Roſs (formerly Ambaſſador from the Queen 2 Dedoſi- : 

of Scots to Queen Elizabeth) taken in the wis. 

Tower, the 5th of November, 1571. where 

that Prelate was detained Priſoner for practi- 

ſing againſt Queen Elizabeth's Government, 

in Behalf of the Queen of Scots, was read. 

In this Examination the Biſhop depoſes, That 


the Duke of Norfolk had adviſed the Scots J tee“ 


Commiſſioners at York, to ſuppreſs the Evi- 
F | 


Mar: lage. 
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1571. dence againſt their Queen; and had alſo pro- 
14 Eliz. poſed to the Deponent, and to Earl Murray, 
to marry the ſaid Queen. 

A Letter of A Letter of Earl Murray's alſo was read, 
Earl Mur- being an Anſwer to another Letter, ſent him 
ray's read as by the Engliſb Miniſtry, to enquire what he 
Evide®*. knew concerning the Duke of Norfoll's Prac- 
tices, as to the Commiſſion at York, and the 
intended Marriage. 

In this Letter Earl Murray ſays, That the 
Duke adviſed him at York, to compromiſe 
Matters; to be tender of the Honour of the 
Queen of Scots, and to ſuppreſs her Letters, 
that ſhe might not be defamed in England; 
but that, the Commiſſion being adjourned to 
London, he (the Earl) was obliged to Jay open 
the whole Matter ; which the Duke reſenting, 
he was apprehenſive of being murdered in his 
Return to Scotland; and therefore, to appeaſe 
the Duke, promiſed to promote the Marriage, 
and thereby ſaved his Life : He therefore en- 
treated Queen Elizabeth to have a favourable 
Opinion of him, having pretended to aſſent to 
the Match out of pure 1 


| To this the Queen's Counſel added, as from 1577. 
the Queen's own Mouth, that the Duke had 74 Eliz- 
complained to her Majeſty of the Rumour that 45, — 
was ſpread, of his Deſign to marry the Queen ofthe Queer?s 
of Scots, and defired it might be enquired into, e ber 
and among other Expreſſions ſaid, To what End Cie. 
ſhould I marry her, being ſo wicked a Woman, 

ſuch a notorious Adultereſs and Murderer? I 

love to ſleep upon a ſafe Pillow, and account my- 

elf as great a Prince, at home, at Norwich, as 

ſhe, thoug h ſhe were in the Middle of her King- 

dom : That the Revenues of the Crawn of Scot- 

land were inferiour to his own. And, ſhould he 

ſeek to match with her, knowing ſhe pretended a 

Title to the preſent Poſſeſſion of the Crawn of 
England, her Majeſty Jueen Elizabeth, might 

juſtly charge him with ſeeking her oton Crown. 

Then part of the Duke's Examination the p,,, of the 
6th of November 1571. was read, wherein he Priſoner's 
ſays, that, her Majeſty charging him at Titch- Examination 
field with his intended Marriage with the — 
Queen of Scots, he did acknowledge he had re- 
ceived Letters from her: That the Matter had 
been moved, but nothing concluded; and that 
thereupon her Majeſty commanded him on his 
Allegiance, not to deal any further therein; and 


5 he her, That he had learned from the Duke of|a Letter from the Duke, and the reſt of the 4 Letter: 


A L-ter of Then a Letter from the Biſhop of Roſs to 
abe Bi/h-p the Queen of Scots was read, wherein he tells 
of Roſs's, 

»f $3: Norfolk, that Queen Elizabeth did not deſign 
read, to bring her Cauſe to any Determination; but 


to hear what Earl Murray could alledge againſt 
her, in order to bring her into Contempt and 
Diſgrace with the People of England; for that 
Queen Elizabeth was in ſome Dread of her 
being ſupported by her Uncles in France, and 
therefore adviſed the Queen of Scots to write a 
ſubmiſſive Letter to Queen Elizabeth, refer- 
ring all her Concerns to Her, and declaring, 
ſhe relied more on her Friendſhip, than upon 
her Uncles, or any other Princes whatever. 
Part of the Biſhop of Roſs's Examination, 
Other Deße- of the 6th of November, 1571. alſo was read, 


— wherein he ſays, That Earl Murray was in 
Roſs 3. fear of being murdered in his Return to Scot- 


land : Whereupon he (the Biſhop) did by the 
Duke of Norfoll's Direction write to the Queen 
of Scots, that nothing might be attempted 
_ againſt Murray, becauſe he had yielded to fa- 
vour the Duke's Deſigns; and further depoſed, 
that the Murder was to have been committed 
near Northallerton, by the Nortons, Marken- 
field, and others, as the Examinant was in- 
formed, by the Queen of Scots Servants. 

A Copy of a Letter, written by the Duke 
che Prifmer's © Earl Murray, was alſo read, wherein his 
Leiter ts Grace ſays, He perceived the Earl was well- 
Murray, affected to the Advancement of the Common- 
* weal, and the uniting of the Iſland; and had 

a good Inclination towards him, which was 
a great Satisfaction: That he (the Duke) had 
ſo far proceeded in the Marriage with his Si- 
ſter, that he could not in Conſcience revoke 
what he had done, or ever deſigned it while 
he lived ; but that he could not with Honour 
proceed further till he had removed ſome 
Stumbling-Blocks ; and when this was done, 
all Things ſhould be performed to the Satis- 


frem the 


Commiſſioners, to Queen Elizabeth from Tort D, 
was read, wherein they acquaint her Majeſty, the Commi(- 
that ſeveral Letters and Ballads had been pro-Aerers at 
duced, written with the Queen of Scots own Vork, _ 
Hand, diſcovering ſuch inordinate and filth 
Love between her and Bothwell, ſuch loathing 
and abhorring of her Husband. that was mur- 
dered, and ſuch an Account of the Conſpiracy 
againſt his Life, as every good Man muſt de- 
teſt and abhor: That they had encloſed a Paper 
with the principal Points contained in thoſe 
Letters, that her Majeſty might judge whether 
they were ſufficient to convict her of that de- 
teſtable Crime, the Murder of her Husband, 
which, in their Opinion and Conſciences, if 
the ſaid Letters were written with her own 
Hand, as they believed they were, was very hard 
to be avoided, | 
The Confeſſion of Bannifter alſo was read, Bannifter's 
to ſhew, that the Duke had no Affection for £*ammation 
the Queen of Scots Perſon, and was only moved 
by Ambition to attempt the Match. 

Then another Part of the Biſhop of 1 And the Bi- 
Confeſſion was read; wherein the Biſhop depoſes, pro 
that when he demanded of the Duke, what he x 
intended todo in the Matter of the Marriage, if 
Queen El:zabeth would not conſent to it, the 
Duke anſwered, he knew ſhe would,though not 
at firſt; becauſe moſt of the Council, and the 
Nobility, were againſt it : And that afterwards, 
when the Queen appeared offended with the 
Duke, he told this Examinant, he would go 
into his own Country, with the Earls of Arun- 
del and Pembroke, and there they would ad- 
viſe with their Countrymen, and Friends, of 
the likelieſt Means to advance the Cauſe: To 
which the Biſhop ſaying, the Queen would fetch 
them out of the Country by Force, the Duke 
anſwered, No Nobleman in England would ac- 


faction of the Earl; and deſires he would uſe | cept that Office: He knew their Minds; eſpe- 


all Means to defeat the Deſigns of their Ene- 
mies, Who oppoſed the Match; and for the 
reſt, referred himſelf to the Lord Boyd, who 


was empowered by the Queen of Scots, and 
himſelf, to treat with the Earl. 


cially thoſe in the North, who would aſſiſt him: 
And, if the Queen would firſt purſue him, he 
ſhould find Friends enough to aſſiſt him, and 
the Scottiſh Queen might be in Safety; for that 
5 | was 


- 


ad, 
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1571. was the principal Mark he ſhot at: And the 
14 Eliz. Biſhop further depoſed, that Liggons told him, 
Wh the Duke was reſolved to go through with the 
ks ſaid, Matter by force, if the Queen would not con- 
brought as ſent; and that, at this Time, Meſlages fre- 


Evidence 

1m, quently paſſed between the Scotiſh Queen, the 
* Ra and them in the North. 
The Duke Then the Duke's Examination, concerning 


confeſſes part his ſending Money to Scotland, was read, 

of the Charge yhich he confeſſed in Court; as alſo, that a 
Deſign of ſeiſing the Tower, was moved to him; 
but, he ſaid, he did not conſent to it. 

: Hickford, the Duke's Secretary's Examina- 
— _ tion, alſo, was read; wherein he ſaid, the Duke 
Sation read adviſed the Queen of Scots, not to deliver up 
againſt him. her Son to Queen Elizabeth; nor certain 

ſtrong Places in Scotland, which the Queen of 
England demanded ; or the Engliſb Rebels that 
had fled thither ; and the Duke confeſſed the 
Truth of it in Court, except his adviſing her 
not to deliver up the Rebels. 
8 Then the Examination of one Barker was 
Examination read, importing that the Duke was concerned 
88 in a Deſign of reſcuing the Queen of Scots. 
He was alſo charged, with having made his 
Submiſſion to the Queen, and promiſing, on his 
Faith and Allegiance, not to proceed in the 
Marriage, or any other Matter relating to the 
Scotiſb Queen; and then ſending the Queen of 
He confeſſes Scots a Copy of his Submiſſion, before he ſigned 
_—_ the it: Which the Duke confeſſed. 
Cavendiſh's The Depoſitions of one Cavendiſh, a Depen- 
Depoſitiens, dant of the Duke's, alſo, was read, wherein he 
ſays, that the Duke ordered him to labour the 
Cauſe of his Marriage; and that he heard the 
Duke affirm, that he would loſe his Life before 
he would loſe that Marriage; adding, that 
nothing could undo him, but the Riſing of the 
Northern Lords; and he was afraid they would 
riſe. | 
The next Article the Queen's Counſel in- 
I ſiſted on, was, the Duke's treating with the 
the Pare, and Pope, and the King of Spain, in Favour of the 
Spain, Queen of Scots: To prove which, another Part 
—_ _ of the Biſhop of Roſs's Examination was read, 
read againſ and the Examination of one Barker, importing, 
bim, that the Duke ſent one Rodolph, a Foreign 
Merchant, to the Duke of Alva, and the Pope, 
in the Name of the S$c9:1:/ Queen, and himſelf, 
to procure Money and Forces, to invade the 
Realm, and maintain the Queen of Scots Title; 
and, that the Duke promiſed to join them, with 
his Friends, when they landed; and received a 

Letter from the Pope, approving the Enterprize. 
Evidence o The next Thing the Queen's Counſel inſiſt- 
bis aiding ed on, was, the Duke's aiding, and aſſiſting, 
= on in the Earls of Weſtmoreland and Northumberland, 

K who had been in Rebellion, and were fled into 

Scotland: To prove which, other Parts of the 
Biſhop of Ryſs's and Barker's Examinations 
were read, importing, that the Rebels, being 
reconciled to the Church of Rome, wrote to the 
Pope, for his Aſſiſtance, who ſent them a Supply 
of Money ; which was conveyed towards them 
by the Duke's Means, but intercepted before it 
reached them. The Examination of Banni/ter 
alfo was read, who depoſed, that the Duke had 
conveyed a Packet of Letters from the French 
Ambaſlador, to the Duke of Chateleroy, and the 
Lord Herries, the Queen's Enemies in Scotland, 
and had alſo ſent them Money, 


The Duke, in his Defence, inſiſted, That it 1577 
was not 'T reaſon to correſpond with the Scorifh * __ 
Queen, or to propoſe a Marriage with her; for, 2% ».. 
when ſhe laid claim to the Crown, and quarter- Defence. 
ed the Arms of England, ſhe was married, and 77e wa: 
in the Power of her Husband; and ſhe had %, 
made no ſuch Claim ſince ſhe was a Widow: re Scotiſh 
Beſides, the Queen of England, was in Amity . 
with her, and had entered into ſeveral T reaties 
with that Princeſs ; which ſhewed ſhe was not 
an Enemy to the State, and conſequently it 
could not be Treaſon to correſpond with her. 

He inſiſted alſo, that the Scots, who accuſed ,, ., 
him, were not lawful Witneſſes; and that they, Scots gere 
and the other Witneſſes, had confeſſed them- f egal 
ſelves guilty of the Crimes they accuſed him; . 
and gave their Evidence, to obtain Favour them- 77+ :4- 
ſelves. But the moſt unanſwerable Part of his * di 
Defence was, that the Witneſſes were not pro- e 99 
duced Face to Face, as the Statute of the 5 & 6 Via Voce. 
of Edward VI. requires, 

That, though it had been ſuggeſted, he pro- Thar ther 
poſed this Match with the Queen of Scots, in u 
order to depoſe the Queen of England, and Deg == 
uſurp her Throne; neither the Biſhop of Roſs poſe rhe 

or any other of the Witneſſes, could charge him . 
with any ſuch Views; nor had he any Thoughts 

of altering Religion, as was ſuggeſted, being 

both in his Judgment and Profeſſion a Proteſt- 

ant, 

That Earl Murray was a prejudiced Perſon, a Far! 
and ſought his Life; and therefore his Teſti- Murray was 
mony ought not to be admitted againſt him — bin 
Nor did their Miſunderſtandings ariſe from the- ö 
Earl's oppoſing the Marriage, as had been ſug- 

geſted, but from other Cauſes. That he never 

heard of the Deſign of taking away Earl Mur- 

ray's Life, till the Time was raſled, when it 

was to have been done ; and then the Biſhop of 

Roſs firſt acquainted him with it. 

The Duke frequently, and with a great deal 
of Juſtice, repeated his Complaint, That the 9;. 
Witneſſes were not brought Face to Face: To Sue 
which the Queen's Counſel anſwered, That 41 cl 
the Law was ſo, indeed, for a Time; but, it ht weary 
being too hard and dangerous for the Prince, to produce the 
that Law was repealed. The Duke alſo com- m _— 
plained, That he had not been permitted to ff the Pri- 
ſpeak with any Body during his Confinement, ſ-ner ro bring 
or to produce his Witneſſes or Proofs, in Order CO og 
to his Defence; to which no Anſwer was given. 
Then he obſerved again, That no manner 
of Proof had been brought, of any Deſign he 
had againſt the Queen's Perſon, or Govern- 
ment ; of his levying War, or committing any 
Treaſon, ſpecifyed in the 25 Edw. III. That car, 
he had treated with the Scotiſh Queen, $e50a5 privy 
he acknowledged; but this did not amount Set 
to High-Treaſon ; and he confeſſed, the Bi- jign, FV 
ſhop of Ro/5 did ſend him a Letter from the ng e 
Queen of Scots, wherein ſhe complained of her 8 
Subjects, and ſaid, ſhe would ſeek other means 
for her Relief : But he diſlikedall thoſe Devices, 
and adviſed her, to depend only on her Majeſty, 
or he, and all her Friends in England would 
forſake her. He acknowledged alſo, that Ro- jj. .,,.:. 
dolph had been brought to him, and diſcourſed % rearing 
with him concerning the Scotiſh Queen; parti- 8 _ 
cularly he ſaid, he would endeavour to procure ;, 3 FF 
Money of the Duke of Alva, for Neceſſaries for Queen 
FO as he had done formerly, and that oe Menes. 

| lire 


— — 
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1571. fired the Duke's Letters to the Duke of Alva, 
14 Eliz. in that Princeſs's Favour ; but he put him off, 
and would not write; nor did he ever give In 
ſtructions to Rodolph, to ſollicit the King of 
. Spain for Men or Money: And whereas it was 
ſaid, that ten thouſand Men were to invade 
England, four thouſand whereof were to be 
Horſe, and to be landed in Eſex; he had not 
ſolittle Skill in military Affairs, as to direct four 
5 thouſand Horſe to land in that County, full of 
— Lanes, Ditches, and Marſhes: He ſhould have 
pared fir an choſen ſome o her County, if he had been en- 
Trjurre&tion. gaged in any ſuch Enterprize: And, though 
he was charged with an Intention to join ſuch 
foreign Troops, it could not be proved, he 
had made any Proviſion for that End; that 
he had conſulted any of his Friends about it; 
levied Men, or provided Horſes, or Arms, 
for that Purpoſe. 
cengiſto bis He confeſſed alſo, that Barker did bring 
receiving a him a Letter from the Pope, which begun 
Letter from vith theſe Words, Dilecti Fili, Salutem, with 
e Te. which he was offended, and asked what he had 
to do with him, who was an Enemy to his 
Religion and Country; and Barker excuſed 
himſelf, and ſaid, Rodolph had procured that 
Letter for his own Credit. 


And bis The Duke alſo acknowledged, his being 


ending Me- concerned in ſending the Money that was in- 


ney 79 SCOt- tercepted; but ſaid, he did not know it was 

* for the Rebel Lords; and that it could not be 
Treaſon to ſend Money to the Duke of Caftel- 
le-Roy, and the Lord Herries, Subjects of Scot- 
land, which Kingdom was at Peace with the 
Queen of England. However, the Duke was 
found GuiLTY oF HicH TREASON, by 
the unanimous Opinion of his Peers. 

Remarks en It is evident from the Duke's Confeſſion, 
tbe Dule of that he had renewed the Treaty of Marriage 
Norfolk's with the Queen of Scots, after he had promiſed 
Trial. Queen Elizabeth, he would have no further 

Concern with her; that he had alſo treated 
with the proper Agent to procure Money for 
her from the Pope and Spain; and that he had 
received a Letter from the Pope, relating to 
that Affair; and laſtly, that he had been con- 
cerned in ſending Money to the Engliſb Rebels 
in Scotland; and this was interpreted both b 
the Queen's Counſel, and the Peers, his Jud- 
ges, to be with an Intention to depoſe Queen 
Elizabeth, and to uſurp her Throne; which 
was certainly High "Treaſon, if his Judges 
were ſatisfied that was his Intent. However, 
if the Duke had not confeſſed theſe Facts in 
Court, there was no Evidence produced againſt 
him ſufficient to convict him; for by the 5 & 
6 of Eqdw. VI. two Witneſſes, at leaſt, ought 
to have given their Evidence, Viva Voce in 
Court; though the Queen's Counſel denied 
there was any ſuch Law in Force. The Duke 
alſo had very hard Meaſure, that his Friends 
were not ſuffered to come near him while he 
was in Priſon, nor any Opportunity allowed 
him to prepare for his Defence; neither was 
he permitted to produce any Witneſſes or 
Proofs of his Innocence. This ſhews, that 
the Court acted very arbitrarily, even in Queen 
Elizabeth's Reign, and that the Subject had 
ſcarce any Chance for his Life, where he was 
accuſed of High Treaſon, Even Acts of Par- 
liament in the Priſoner's Favour were not re- 


| don, as Ambaſlador of the 


garded by the Court: Every "Thing was to be 
urged in Behalf of the Crown, and nothing ſuf- 
fered to be offered in Behalf of the Priſoner. 

Other Peoples Letters, and Copies of Let- 
ters, were read againſt him, in which he had 
no Concern ; and that, without any Proof be- 
ing made that thoſe Letters were written by the 
Perſons they were pretended to be written by. 
Nay, the Counſel were permitted to repeat the 
Queen's Converſation, and to apply it as Evi- 
dence againſt the Priſoner, without the Solem- 
nity of an Oath; and hearſay Evidence, what 
the Witneſſes had heard other People ſay of 
the Priſoner, was admitted as Evidence ; all 
which is held illegal at this Day ; and the Law 
was much the ſame in that Reign as it is now : 
Nothing but the different Opinions of the 
Lawyers of thoſe Days, and ours, in inter- 
preting the Laws and Statutes of the Realm, 
ſeems to make that wide Difference there ap- 
pears between the Proceedings of the Courts 
of Juſtice, at that Time and this. 

As to that Objection of the Duke's, That a 
Scot ought not to be admitted a W itneſs againſt 


It ſeems this was the Practice upon the Bor- 
ders, where the two Nations were in perpetual 
Hoſtility, and therefore they were not deemed 
competent and impartial Witneſſes againſt each 
other there ; but this Rule does not appear to 
have been extended to the whole Nation by 
either Side, 

As to the Occaſion of proſecuting the Duke 
with this Violence; Hiſtory informs us, That 
the Scotih Queen, finding there was little 
Hopes of obtaining her Liberty from the Queen 
of England, ſent Letters to the Duke of Nor- 
folk, the Pope, and the King of Spain, to en- 
deavour to procure her Enlargement by Force, 
or otherwiſe; which Letters were copied over 


and then forwarded to Spain by Ridolph, or 
Rodolph, the Pope's Agent, who had continu- 


ed ſeveral Years in England, under the Cha- 


racter of an Italian Merchant; and this Man, 


'tis ſaid, had propoſed to the Duke of 2 
the bringing about a Revolution in England, 


y | and the procuring Money and Forces of the 


Pope, and the King of Spain, to effect it. 

The Biſhop of Roß, who reſided at Lon- 
Queen of Scots, 
propoſed to the Duke of Norfolk, about the 
ſame Time, the ſeizing of Queen Elizabeth's 
Perſon, and making her their Priſoner ; on 
which he ſuggeſted, a Majority of the Nation 
would declare for the Queen of Scots; and, 
though the Duke rejected this Motion, he 
thought fit to conclude the Treaty of Mar- 
riage, however, with the Queen of Scots; and 
thereupon Rodolph was diſpatched to the Pope, 


as has been related. Rodolph, arriving in 
Flanders, and meeting one Bayliff, a Servant 
of the Queen of Scots, going to England, ſent 
ſeveral Letters by him to the Duke of Nor- 
folk, the Biſhop of Roſs, and others in the 
Secret; and Bayliff, with his Packet, being 
ſeized at Dover, on his Return, the Govern- 
ment thereby diſcovered there was a Plot on 
Foot; and, apprehending the Biſhop of Roſs, 


and Hickford, the Duke's Secretary, they 
| were 


an Engliſhman, or an Engliſhman againſt a Scat: 


by Hickford, the Duke of Norfoll's Secretary, 


and the King of Spain, to deſire their Aid, 
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were more fully convinced of it, by their Con- 
feſſions, and the Copies of the Letters that had 
been ſent to the Pope, and the King of Spain, 
which the Secretary produced. 

It appeared alſo, that the Duke's Secretary 
had been employed in tranſmitting 1500 J. to 
the Rebels in Scotland, which was intercepted ; 
ſo that the Miniſtry did not want ſufficient 
Proof againſt the Duke. All that they are cen- 
ſured for, is the illegal Manner of proſecuting 
him for a Crime, which might very caſily have 
been proved againſt him in a legal Way. The 
Duke, himſelf, did not deny his ſoliciting fo- 
reign Aid; only ſaid, in his Excuſe, he had no 
Deſign againſt Queen Elizabeth and the Realm; 
that he only intended to deliver the Queen of 
Scots, and reſtore her to the 'T hrone of Scotland. 

However, though there was little Room to 
doubt, of the Duke's Guilt, and he had been 
convicted by his Peers, without one diſſenting 
Voice, the Queen ſeemed inclined to ſpare him, 
and reſpited his Execution for ſeveral Months; 
till ſome Conſpiracies having been diſcovered, 


Conſpiracies 
to ſet the 
Dube at Li- 
berty. 


to reſcue the Duke, and ſet him at Liberty, 

which were fomented by the Scotih Queen, 

her Majeſty thought fit to call a Parliament, 

and adviſe with them, concerning her own and 

— ch the national Security ; and the Houſes imme- 
the Queen for diately reſolved, That the Execution of the 
bis Execu- Duke of Norfolk was now become neceſſary, 


tion. 


ny 


| 


Peers, and that he had treated with the * 


157m. 
14. Eliz. 


and addreſſed her Majeſty accordingly : Where- 
upon the Duke was ordered to be beheaded, on 
the 2d of June, almoſt five Months after his 
Sentence. 

When he came to the Scaffold, he acknow- I/, acin-w- 
ledged, he had been juſtly condemned by his 8 oY 
of Scots a ſecond Time, after he had folemnly 
promiſed her Majeſty, he would not; for 
which, his Conſcience, he ſaid, was diſturbed ; 
but declared, he never approved the Deſigns of 
the Pope, and King of Spain, or the Rebellion 
in the North; and was fo far from attempting 
to introduce Popery, that he was never popiſh- n;., , Pro- 
ly affected, ſince he had any Taſte for Religion. H. 
Having ended his Speech, he prepared himſelf 
for the Block, without any Signs of Fear; and 
his Head was ſevered from his Body. 

Soon after the Duke's Execution, her Ma- 
jeſty ſent Commiſſioners to the Scotiſh Queen, 
to expoſtulate with her, concerning her repeat- 
ed Practices againſt her Government ; and, par- 
ticularly, for treating of a Marriage with the 
Duke of Norfolk, and endeavouring to reſcue 
him out of Priſon, 

To which that Princeſs anſwered, She was , Se 
actually contracted to the Duke of Norfolk, and ef Scots af- 
thought herſelf obliged to endeavour to obtain /- vas 
his Freedom, as ſhe was his Wife. APY 


2 


for a Conſpi- Treaſon, the 25thof Feb. 1584. 26 Eliz. 

racy again® The Indictment ſet forth, that the Priſoner 

Le * had traiterouſly conſpired the Death of the 
Queen, and the Subverſion of the Government, 
and the true Religion ; that he had begged Ab- 
ſolution of the Biſhop of Rome, and received Let- 
ters from Cardinal de Como, ſignifying, that the 
ſaid Biſhop of Rome approved his Intentions, ab- 
ſolved him from all his Sins, and encouraged 
him to proceed in his Enterprize ; and that the 
Priſoner had moved Edmund Neil, to aſſiſt 
him, in aſſaſſinating the Queen, 


2 — 


2. The Trial of RoBERT HI CEO RD. Re, ob 
Hickford, HE next Thing we meet with in | mand Supplies for the Queen of Scots; and al- 
e the State Trials, is the Arraignment | fo for tranſmitting Money to the Rebels in 
Secretary ar- of Robert Hickford, the Duke of Nor- Scotland: Both which Hickford confeſſed, and 
raigned. folF's Secretary, on the ꝙth of February, 1571. | his Confeſſion being recorded, Judgment was Condemned, 

14 Eliz. for High Treaſon, in being concerned | pronounced againſt him as a Traitor; but, as bur pardoned, 
in the Treaty with the Pope, and the King of | he had been made an Evidence againſt his Lord, 
Spain, and diſpatching Rodolph to them, to de- | his Life was ſpared, 
. The Trial of Doctor WILLIAM PARRY. 1584. 
| | 26 Eliz. 
The Ar- | HE N follows the Arraignment of Mil- To this Indictment the Priſoner pleaded p;.,, 
fo Sara liam Parry, Doctor of Laws, for High- | GuiLTY. At which Time, alſo, his Conſeſ- Guilty, 


ſion before the Lord Hunſdon was read, where- 
in he declared, that he looked upon the Reſolu- 
tion he had taken, of killing the Queen, to be 
lawful, and even meritorious ; and his Conſeſſi- 
on being recorded, Judgment was pronounced 
againſt him as a Traitor. 

The Priſoner, being a Member of Parlia- , Kn 
ment, was executed in the Palace-Y ard, in the an fe rhe 
Preſence of both Houſes. 0 Houſes 

His Deſign of murdering the Queen, was 3 
firſt diſcovered by Edmund Nevil, whom he de- 
fired to aſſiſt him in the Aſſaſſination, 


— 


1586. 
28 Eliz. 
— | 

—— H E next Proceeding in the State Tri- 
ed for 110 5 als, is the Arraignment of Anthony Ba- 
Treaſon. ; bington, Chidiock Titchburne, Thomas 
Salisbury, Robert Barnwell, John Savage, Hen- 


The Trial of ANTHONY BABINGTON, Sc. 


ry Donn, and John Ballard, for High-Treaſn, 

the 13th & 14th of Sept. 1586. 28 Eliz. 
They were charged with a Conſpiracy, to aſ- 
ſaſſinate her Majeſty ; 8 * attempting to deli- 
ver 


1 


26 


A CRITICAL REVIEW off 


1586. 


5, ver the Queen of Scots out of Cuſtody, procur- 


ing foreign Enemies to invade the Realm, and 
inciting an Inſurrection, to join the Enemy. 
To which Indictment they all pleaded 
Gvu1LTy, and Sentence was pronounced againſt 
them as Traitors. 
Iore of the The following Day, viz. the 15th of Septem- 
Conſpirators zer, 1586. 28 Eliz. their Accomplices, Ed- 
. ward Abington, Charles Tilney, Edward Jones, 
John Travers, John Charnock, Jerome Bella- 
my, and Robert Gage, were arraigned for the 
like Treaſon, viz. conſpiring the Death of the 
Queen, the releaſing the Queen of Scots, invit- 
ing Foreigners to invade the Realm, and incit- 
ing an Inſurrection; and were all convicted on 


They plead 
Guilty, 


their own Confeſſions, or the Confeſſions of 


their Accomplices : But we find no more than 
Minutes of theſe Trials, which were very im- 
perfectly taken; only it appears they were all 

The Cenſpi- condemned as T raitors ; and that Jones, Tra- 
rators con vers, Bellamy, and Gage, were convicted only 


e concealing and harbouring the Aſſaſſins, and 
were to have had no Share in the intended Aſſaſ- 
ſination themſelves. 

Remarks » Since theſe Proceedings are ſo very deficient, 

#947 7% I ſhall endeavour to ſupply, in ſome meaſure, 


2 what is wanting, in Relation to the Diſcovery 
of this Plot, and the Trials of the Conſpira- 
tors, from Hiſtory. 

The Prieſts in the Engliſb Seminary at 
Rheims, had, we are informed, inculcated 
into their Pupils, that it would be a meritori- 
ous Act to aſſaſſinate an excommunicated 
Prince; and that thoſe, who loſt their Lives 
in ſuch an Attempt, ought to be deemed Mar- 
tyrs; and had ſo inſpired Savage, a bold, en- 
terprizing, young Fellow, with theſe Princi- 
ples, that he vowed to kill Queen Elizabeth. 
; About the ſame Time, John Ballard, a 

Prieſt of the ſame Seminary, having viſited 
the Catholicks in England and Scotland, to ſee 
how they ſtood affected; and returning to 
France, propoſed to Mendoza, the Spaniſh 
Ambaſſador there, and to the Engliſb Exiles, 
the invading England with a Body of Spaniſh 
Troops, while the Queen's Forces were abſent 
in Holland; which being approved by all, 
Ballard was ſent to England again, to ſee what 
Forces the Engliſh Catholicks could raiſe, to 

| Join the Spaniards. 
Babington Ballard, on his Arrival in England, meet- 
the chief Con- ing with Anthony Babington, a Gentleman of 
ſpiratcr, Quality and Fortune, and entirely devoted to 
the Intereſt of the Queen of Scots, acquainted 
him with the intended Invaſion. To which 
Babington anſwered ; The Invaſion would ſig- 
nify nothing, as long as Queen Elizabeth liv- 
ed. To which Ballard replied ; She would 
not live long; for Savage had vowed to kill 
her: But Babington ſaid, ſo weighty a Buſi- 
neſs ought not to be truſted to Savage alone, 
Sir Genttz- and propoſed fix Gentlemen, of whom Savage 
men »9w to ſhould be one, to perform this tragical Execu- 
2 tion, as he called it, and made ſome Improve- 
Auen. ments alſo, in the Project, for an Invaſion, 
and the ſetting the Queen of Scots at Liberty; 
and, ſoon after, wrote a Letter to that Prin- 
ceſs, wherein he gave her an Account, of his 
Conference with Ballard, and of the ſix Gen- 
tlemen, that were pitched upon for the intend- 


ed Aſſaſſination; telling her, that he, with 


an hundred more, would, at the ſame Time, 
ſet her at Liberty: And deſired the heroical 
Actors, in this Enterprize, or their Poſteritv, 
if they did not ſurvive, might be well re- 
warded, 

To this Letter Babington received an An- Queen ef 
ſwer, from the Queen of Scots, wherein ſhe Sni 
adviſes him, to uſe great Caution; and that , 
the Aſſociation, they propoſed to enter into, 
ſhould be under Pretence of their Fears of the 
Puritans : She adviſes alſo, that there might 
be an Inſurrection in Ireland, at the fame 
Time; that the Earls of Arundel and Nore 
thumberland ſhould be prevailed on to engage 
in the Affair; and, that Lord Paget, and the 
Exiles, ſhould come over to England; and, 
having propoſed ſome feaſible Ways to reſcue 
her from her Impriſonment, ſhe ordered Ba- 
bington, to promiſe the ſix Gentlemen Rewards 
for their Service. 

Babington, afterwards, drew the Lord Wind- qe Conſpi- 
ſor's Brother, and ſeveral other Gentlemen of rater tetray- 
Quality, into the Conſpiracy 3 but among % © Yy+ 
them, it ſeems, was one Polly, a Spy of Secre- 
tary Walſingham's, who is thought to have re- 
vealed ther Secrets from Time to Time, and 
to have puſhed theſe young Gentlemen upon 
this deſperate Attempt. The fix, who were 
ſelected for the A ſlaſſination, took an Oath, to 
perpetrate it; and the Conſpirators met fre- 
quently in St. Giles's Fields, and in St. Paul's 
Church; and ſometimes at Taverns, where 
they had Entertainments, encouraged each o- 
ther, and gloried in the Enterprize they were 
about to undertake; applauding thoſe Gentle- 
men who had lately ſurpriſed the King of Scots at 
Sterling, and Gerard, the Burgundian, who had 
aſſaſſinated the Prince of Orange; and the Aſ- 
ſaffins had the Vanity to have their Pictures e Pigures 
drawn with Babington, the prime Mover of of the Cen- 
the Plot, in the Middleof them ; from whence 1 2 
it obtained the Name of BABINGTON's Cox- jews the 
SPIRACY. Queen. 

Theſe Pictures, it is ſaid, being privately 
ſhewn the Queen, before the Painter had finiſh- 
ed them, ſhe ſaid, ſhe did not remember to 
have ſeen any of the Gentlemen, they were 
drawn for, except Barnwell, who had often at- 
tended her on a Suit of the Earl of Kildare's ; 
and, ſeeing him afterwards, as ſhe was takin 
a Walk, ſhe beheld him, ſays Cambden, with an 
undaunted Countenance,and turning to Hatton, 

Captain of her Guard, ſhe ſaid, Am I not finely 


guarded, that have not a Man in my Company - 


that wears a Sword? And Barmuell, after- 
wards, acquainted his Accomplices, how eaſil 
the Queen might have been taken off, if the 
reſt of the Conſpirators had been there. 


In the mean Time, the Government, being ze Cini 


acquainted with every Step they took, ſet Spies, raters fly and 
to obſerve their Motions : Which the Conſpi- e talen. 
rators, by ſome Means, diſcovered, and fled in- 

to the Country ; but were ſoon after taken, and 
brought to Town again; and being arraigned 

(as has been related above) ſix of them confeſſed + 

their Guilt, declaring, that they were perſuad- 

ed by Ballard, the Prieſt, to believe, that it 

was lawful to kill the Queen, becauſe ſhe ſtood 
excommunicated by the Pope. But, to pro- 

ceed : On the 27th of September, 1586. about 

ten Days after Sentence pronounced againſt 


them, 


"at 


3 


ures 
1 


nd 
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1586 them, Anthony Babington, Chidiock Titch- | 


"28 Elz. zurne, Thomas Salisbury, Robert Barnwell, Fobn 
| Savage, Henry Donn, and John Ballard, ſeven 
The Execu- &e)5 ry 
tien hf Ba- of the Conſpirators, were hanged on a Gallows, 
bington, and exeted for that Purpoſe, in St. Giles's Fields; 
- Cfira and, being cut down alive, their Bowels were 
tors, taken out with unuſual Cruelty, ſays Cambden. 
Six of them died very penitent, and begged 
Pardon of God, and the Queen; but Babington 
endeavoured to terrify the People, by threaten- 
ing them, that his Blood would ſoon be reveng- 


ed on them. The next Day, Edward Abing- 


ton, Charles Tilney, Edward Jones, Fohn Tra- 


vers, John Charnock, Jerome Belamy, and Ro- 4886 
bert Gage, were executed; but the Queen, hav- 
ing been acquainted how cruelly the former 
Priſoners had been uſed, gave Orders, that theſe 
ſhould have more Mercy ſhewed them; and, 
accordingly, they were all ſuffered to hang till 
they were dead, before they were cut down : 
Theſe, alſo, expreſſed their Sorrow for their 
Crimes, and exhorted the Roman Catholicks, 
not to endeavour the Reſtoration of their Reli- 
gion by Force of Arms. Moſt of the Sufferers, 
it is obſerved, wgre Gentlemen of good Fami- 
lies, 


1586! Proceedings againſt M a Ry 
2 2. 


Queen of Scots, for a Conſpiracy againſt 2563 
Queen ELIZABE TH, before the Lord Chancellor Bromley, and other 


th dd . 
The Trial f Commiſſioners, appointed by her Majeſty to fit in Judgment on the ſaid 


the Queen 
Scots. 


FSGchotiſß 
f 1 886. 28 Eliz. 


The Occaſion H E RE having been ſeveral Conſpira- 
of it, | | cies, ſet on Foot by the Roman Ca- 
| tholicks, againſt Queen Elizabeth, 
with a View of advancing the Queen of Scots 
to the Throne, and, thereby, reſtoring their 
An Aſccia- Religion, the Nation had voluntarily entered 
cm entered into an Aſſociation, for the Safety of the Queen's 
Perſon, obliging themſelves, by their Oaths, 
to revenge her Majeſty's Death, on thoſe who 


| C-frmed by ſhould be Authors of it. Which Aſſociation 


Parliament. vas approved, and confirmed, by aStatute made 
the 27th of Eliz. Anno 1585. And it was alſo, 
_— 'o further enacted, That, if any Invaſion, or Re- 
427 bellion, ſhould happen in any Part of her Ma- 
jeſty's Dominions ; or any Attempt ſhould be 
made, to the Hurt of the Queen's Perſon, by, 
or for, any Perſon, that ſhould pretend a Title 
to the Crown, after her Majeſty's Deceaſe ; or, 
if any Thing ſhould be compaſled, or imagined, 
tending to the Hurt of her Majeſty's Perſon, 
with the Privity of any one, that might pretend 
a Title to the Crown: Her Majeſty, by her 
Commiſſion under the Great-Seal, directed to 
the Lords, and others, of her Privy-Council, 
and to ſuch other Lords as ſhould be named by 
her Majeſty, amounting to twenty-four, at leaſt, 
might authoriſe them to examine all, and eve- 
ry, ſuch Offences, and togive Sentence therein, 
on the Evidence that ſhould be produced before 
them. And the Queen of Scots being ſuſpect- 
ed to be at the Bottom of Babington's Conſpi- 
AC:mmiſſin racy, (already mentioned) a Commiſſion was iſ- 
to try the ſued, for the Trial of the Scotifh Queen, by Vir- 
en  tueof the ſaid Act; being directed to the Arch- 
biſhop of Canterbury, the Lord Chancellor, the 
Lord Treaſurer, and above forty Noblemen 
more, to whom were added five of the Judges. 
— The Archbiſhop did not act in this Com- 
fioners meet miſſion: But the Lord Chancellor, and thirty- 
au Fother- fix of the Commiſſioners, aſſembling at Fother- 
"38"9* ingay Caſtle the 11th of October, gave notice to 
the Scotiſh Queen, of their Arrival, the next 
Day, requiring her to appear before them : To 
which Meſſage ſhe anſwered, She was an Inde- 
pendent Princeſs, and the Commiſſioners could 
have no Juriſdiction over her: However, hav- 
ing made a Proteſt, that ſhe owed no Subjecti- 


Queen, at Fotheringay Caſtle, in Northamptonſhire, 12 Octob. 


on tothe Crown of England, ſhe did, at length, 
agree to appear before them (ſhe ſaid) to mani- 
feſt her Innocence to the World, and, that ſhe 
might not lie under ſo foul an Aſperſion, as the 
Conſpiracy to aſſaſſinate the Queen of England. 

Then the Queen's Counſel charged her, with 23. g Ges 
being privy to Babington's Conſpiracy, and, againf the 
with approving and encouraging it: For Proof Wn of 1 
whereof, they produced Copies of Babington's u Bro 7 
Letters, and his Examination, wherein he de- 7. 
clares, ſhe wrote Anſwers to them; in one of 
which, ſne commended, and approved, his De- 
ſign: A Copy of a Letter, from the Lord 
Charles Paget, to her, alſo was read (which 73, Depoſi- 
Curl, one of her Secretaries, had atteſted, ſhe re- tis of her 
ceived) reciting a Conference between the ſaid 2 
Paget, Mendoza the Spaniſh Ambaſſador, and z.;ence, 
Ballard the Prieſt, one of the Conſpirators, | 
importing, that an Invaſion was intended, in 
order to ſet the Queen of Scots at Liberty: The 
Examinations of her Secretaries, Naw, and 
Curl, alſo were read, to prove the Letters that 
paſſed between her and Babington, relating to 
the Conſpiracy, 

She was charged alſo, with allowing a Pen- 
ſion to Morgan, who ſent over Parry (already 
mentioned) to kill the Queen. 

Her Letters to the Lord Charles Paget, alſo, 
were read, wherein ſhe declares, That the 
Spaniard had no other Way to reduce the Ne- 
therlands, but by ſetting a Princeon the Throne 
of England, that might be ſerviceable to him; 
and entreats Paget, to haſten the Forces that 
were to invade England : A Letter of Cardi- 
nal Allen's, to the Queen of Scots, alſo was read, 
wherein he ſtiles her, His Dread Sovereign ; 
and acquaints her, that her Aﬀairs were com- 
mitted to the Care of the Prince of Parma. 

Then ſhe was charged, with a Deſign of 
transferring her Right to the Succeſſion of the 
Crown to the Spaniard: Upon which the 
Queen's Counſel harangued for ſome Time; 
obſerving, how precarious all their Honours, 
Liberties, and Properties, muſt be, if ſuch a 
Conveyance ſhould take Place. To which 
the Lord Treaſurer anſwered, That the King- 
dom of England could not be ſo — to 

a Fo- 


A CRITICAL REVIEW of 


1586 


a Foreigner; but muſt deſcend according to 
28 Eliz. 


the Laws of Succeſſion. - 

To this Charge the Scot;/hþ Queen anſwered, 
That ſhe knew not Babington, or ever wrote 
to, or received Letters from him; nor, had 
ſhe ever plotted the Deſtruction of the Queen: 


The Queen 
F Scots 
Defence, 


Tnþifts, that 
they ought 
to have 
proved her 
Hand to the 
Letters, 


her own Hand, to make good the Charge: 
That many Letters, indeed, had been ſent to 
her, by People unknown, offering their Aſſiſt- 
ance; but ſhe had excited no Man to commit 
any Offence ; and, being ſhut up in Priſon, 
And that the could neither know, or prevent, what others 
Witneſſes attempted : That Babington might have con- 
ought feſſed ſuch Things, to ſave himſelf: That ſhe 
2 ei, had, indeed, done her beſt Endeavour to reco- 
Evidence in yer her Liberty, which Nature, itſelf, allow- 
ber Preſence. ed; and ſollicited her Friends for that End: 
But that ſhe would not purchaſe the Kingdom 
with the Death of the meaneſt Man, much leſs 
of the Queen: That it was an eaſy Matter, to 
counterfeit the Cyphers, and Characters, of o- 
thers; and, ſhe feared, this had been done by 
MWalſingbam, to deſtroy her, who had practiſed 
both againſt her Life, and her Son's, as ſhe was 
informed: W hereupon Jal/ingham proteſted, 
he had no Malice againſt her; but had acted 
as the Duty of his Poſt required. 

Then ſhe inſiſted, that her Secretaries, Naw 
and Curl, ought to have been produced in 
Court, and given their Evidence in her Pre- 
ſence; ſince the whole Streſs of the Proof 
ſeemed to reſt upon their Teſtimony : They 

might alſo, ſhe obſerved, have written what 
ſhe never dictated; and Letters might come to 
them, which ſhe never ſaw: However, were 
they produced, ſhe was confident, they would 
acquit her of all Guilt, 

As to her allowing a Penſion to Morgan, 
who ſent over Parry to kill the Queen, ſhe 
ſaid, ſhe always forbad him encouraging any 
ſuch Attempts ; though, ſhe confeſſed, ſhe had 
given him a Penſion, on Account of ſome Ser- 

vices he had done her: And, on the other 
Hand, ſhe obſerved, that the Queen of Eng- 
land made no Scruples of allowing Penſions to 
her Enemies in Scotland. 

She lamented, that the moſt reaſonable Con- 
=" ditions ſhe could propoſe, to Queen Elizabeth, 
—_—_ accept had always been rejected; even, when ſhe of- 
of 1» Expe- fered to deliver her own Son, and the Duke of 
dies.  Guiſe's Son, for Hoſtages and Pledges, that 
neither the Kingdom of England, or the 
Queen, ſhould receive any Damage from her 
being at Liberty. She complained, that her 
Honour and Reputation had been called in Que- 
ſion, and inſulted, by Foreign Lawyers 
who, by wretched Concluſions, drew every 
Circumſtance into a Conſequence: But, that 
Princes, anointed and conſecrated, were not 
Subject to the Laws of one particular Country, 
as private Perſons were. 

The Lina To this the Lord Treaſurer replied, That 
Treaſurer's ſhe, or the Scots, were the Occaſion, that all 
Reply. ſhe had propoſed to the Queen failed of Suc- 
ceſs; for the Scotiſh Lords abſolutely refuſed 
to deliver up her Son, as an Hoſtage ; and, 
while the laſt Treaty was negotiating, Mor- 
gan, a Dependant of her's, privately ſent over 
Parry to murder the Queen : And aſſerted, 
that the Commiſſioners had full Authority, to 


She laments, 


Queen 


That they ought to produce ſomething under 


| 


call her to an Account, for her Practices 1586. 
againſt the Queen and Kingdom. = _ 
Then the Queen of Scots proceeded in her gu. proceeds 
Defence, and ſaid, That, as to Cardinal A- in her De- 
len, ſhe held him to be a Reverend Prelate of Hence. 
the Church; but in what Quality ſhe was 
eſteemed by the Pope, or foreign Princes, ſhe 
knew not; nor could ſhe prevent their ſtiling 
her Queen of England, in their Letters: She 
did not deny her treating with the Spaniards, 
to convey her Right in the Kingdom to him 
but ſaid, all her Hopes in England being deſpe- 
rate, ſhe was fully reſolved not to reject Fo- e 
reign Aid; and concluded, with requiring, en. 
ſhe might be heard in full Parliament, or, at 0- before the | 
leaſt, that ſhe might ſpeak with the Queen in een. 
Perſon; not doubting but ſhe would have ſome 
2 to a Sovereign Princeſs, her near Re- 
tion. 


Then the Commiſſioners adjourned to the 


25th of October, to the Star- Chamber ig :- 
minſter, when they pronounced the Fr 8 —— 
Sentence. | 

That, after the firſt Day of June, in the 
27th Year of the Queen, and before the Date 
of their Commiſſion, divers Matters had been 
compaſſed, and imagined, by Anthony Babing- 
ton, with the Privity of Mary Queen of Scots, 
pretending a Title to the Crown of England, 
and tending to the Hurt, Death, and Deſtruc- 
tion of the Royal Perſon of the Queen: And, 
that the ſaid Mary, pretending a Title to the 
Crown of England, had alſo, herſelf, within 
the Time aforeſaid, compaſſed, and imagined, 
divers Matters, tending to the Hurt, Death, 
and Deſtruction of the Royal Perſon of the 
Queen, contrary to the Statute of the 27th 
of Eliz. 

The Parliament, meeting the 29th of the 93, Pa 
ſame Month of O#»ber, approved the Sentence liament 
of the Commiſſioners, and addreſſed her Ma- addreſs the = 
jeſty, that, as well in reſpe& of the Continu- 22 44 
ance of the true Religion, and the Safety of « of the 3 
her Royal Perſon, as in regard to the Preſer- =_— f 
vation and Defence of her Subjects, ſhe would 
be pleaſed to give her ſpeedy Orders, that the 
ſaid Sentence might be publiſhed by Proclama- 
tion, and Directions given, for farther Proceed- 
ings againſt the Scotih Queen in Purſuance of 
the aforeſaid Statute; for that, upon adviſed 
and great Conſultation, they could not find 
there was any poſſible Means of providing for 
her Majeſty's Safety, but by the juſt and ſpeedy 
Execution of the ſaid Queen. And that, if the 
ſaid Sentence was not ſpeedily executed, they 
deſpaired of the Continuance of the true Religi- 
on, of her Majeſty's Life, and the Safety of her 
faithful Subjects. | 

To this Addreſs, the Queen anſwered, That, . 
if her Life alone depended upon it, and not the Queen's 
Safety, and Welfare, of her People, ſhe would Aer. 
moſt willingly pardon her. Nay, if England 
might, by her Death, attain a more flouriſhin 
Eftate, and a better Prince, ſhe would EF 
gladly lay down her Life; for, it was only for 
her People's Sake, ſhe deſired to live. They 
had, ſhe ſaid, by the laſt Act of Parliament, 
brought her toa very great Strait, that ſhe muſt 
give Orders for her Death, who was a Princeſs 
moſt nearly allied to her, in Blood, and, whoſe 
Practices againſt her had ſo overwhelmed her 
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1586. with Sorrow, that ſhe had been glad to be ab- 
28 Eliz. ſent herſelf from this Parliament, leſt ſhe ſhould 
encreaſe her Grief yl 3 1 it ſpoken of, and 
not out of Fear of Danger, as ſome thought; 
though it was not long ſince, ſhe had ſeen, and 
read, an Oath, wherein ſome had bound them- 
ſelves to kill her within a Month. However, 
ſhe hoped they did not expect any preſent Re- 
ſolution ; for, in Matters of leſs Moment, ſhe 
uſed to deliberate long, 

About a Fortnight after, her Majeſty ſent a 
Meſſage to both Houſes, deſiring, they would 
deviſe ſome Means, that the Queen of Scots Life 
might be ſpared: Which occaſioned a ſecond 

Addreſs; wherein they again repreſented to 
2. . her, that her Majeſty's Safety could not poſſibly 

xecution of 7 : : b 
ebe Queen of be ſecured, ſo long as the Scotiſh Queen lived; 
Scots, and, therefore, renewed their Inſtances for her 

ſpeedy Execution: : CER 
Still the Publication of the Sentence was de- 
ferred, on the Interceſſion of the French Am- 
baſſador: But, at length, on the Inſtances of 
7% $»:n., {ome Courtiers, it was proclaimed in London, 
„„ and in all the Counties of England; and the 
Lord Buckhur/t, and Beal, one of the Clerks of 
the Council, were ſent to the Queen of Scots, 
to acquaint her with it, and perſuade her to ac- 
knowledge her Offences, and expiate them be- 
fore her Death by Repentance: They let her 
know, at the ſame Time, that, as long as ſhe 
lived, the eſtabliſhed Religion in England muſt 
be precarious; at which ſhe triumphed, and 
gave God Thanks, that ſhe was eſteemed ca- 
pable of reſtoring the true Religion in this 
Iſland, | | 

The Queen, Cambden obſerves, was extreme- 
ly perplexed, how to act in this Affair, News 
being brought her, daily, of intended Invaſions, 
Aſſaſſinations, or Inſurrections: Whereupon 
ſhe thought fit to give orders to Daviſon, one of 
her Secretaries of State, to draw a Warrant for 

the Queen of Scots Execution, and have it paſ- 

ſed under the Broad-Seal, to lie in Readineſs, 

in caſe of any further Attempts againſt her Life, 

or the Peace of the Kingdom. But the Queen, 

A Warrant, it is ſaid, altering her Mind the next Day, told 


fer tbe 


A ſecond 
Aaddreſs, 


againſt the 
D of 
Scots, 
proclaimed 
all over 


Englard, 


The Queen 
— — 
Diffculties, 
in Relation 
to ber 

Execution, 


yi Daviſon, ſne would not have the Warrant drawn. 


the 8 which he anſwered, it was already drawn; 
Scots, paſſes and had paſſed the Great-Seal, in purſuance of 
rh od her Commands; at which ſhe ſeemed ſurpriſed, 
and checked him for making ſo much Haſte, 
ordering him, not to communicate the War- 
rant to any one: But b a great Zealot 
in Religion, imagining the Fate of the King- 
dom depended on the Execution of the Queen 
of Scots, acquainted the reſt of the Council, that 
the Warrant for her Execution had paſſed the 
Great-Seal without informing them, that her 
Majeſty had ſince altered her Mind: Where- 
upon, the Lords, to whom the Warrant was 
directed, were ordered by the Council, to re- 
pair to Fotheringay, and ſee it executed; And 
2 22. the Queen of Scots was accordingly executed 
1 Eaetati in the Hall of the Caſtle of Fotheringay, on 
of the Queen the 8th of February, 1586-7. in the 46th Year 
of Scots, of her Age; when ſhe expreſſed a great Con- 
Knnoledge tempt of Neath, and even looked upon it as her 
of Ron great Happineſs, that ſhe was brought to ſuffer 
Elizabeth. for her Steadineſs to Religion; ſtill denying 


ſhe had ever practiſed any Thing againſt the 
Life of the Queen, 


| 


| Knowledge: Nor, 


When her Majeſty heard of the Execution 
of the Queen of Scots, ſhe appeared to be in a 
great Conſternation; but, having, after ſome 
Time, recovered herſelf, ſhe reprimanded the ,, 
Council ſeverely, and commanded them out of ber 
her Sight. Even the Lord Burleigh Treaſurer, Preſence: 
was baniſhed the Court ; as appears by ſeveral 
Letters in Stripe's Collections, wherein he begs, .. . 
to be re- admitted to Favour : And Daviſon, the — of 
Secretary, was tried in the Star-Chamber, for a Stare, fret 
Miſdemeanor, before the two Archbiſhops 35 on TE 
the Earls of Worcefter and Cumberland; the Cty 
Lord Grey; the two Chief Juſtices ; the Chief 
Baron, and ſeveral other Commiſſioners, who 
ſentenced him to pay a Fine of ten thouſand 
Marks, and to be impriſoned during the Queen's 
Pleaſure, | 
As to the Juſtice, or Equity, of theſe Proceed- Remaris +» 
ings, againſt the Queen of Scots, It ſeems gene- the Tal, 
rally admitted, that, as ſhe was a Foreigner, * 2 
a Sovereign Princeſs, and fled to Queen Eliza- Queen »f 
beth for Protection, ſhe was unjuſtly impriſoned, Sis, 
and more unjuſtly tried and condemned, by the 
Laws of England, to which ſhe could not be 
ſubject, owing neither a natural, or local Allegi- 
ance to this Crown, but detained Priſoner here 
againſt her Will: And, that it was lawful, af- 
ter this Violence to her Perſon, to endeavour by 
all Means, to free herſelf from her Impriſon- 
ment: Nor is there any doubt, but ſhe endea- 
voured to obtain her Freedom, by inviting For- 
eign Powers to invade the Realm, and incitin 
Inſurrections againſt Queen Elizabeth; which 
muſt have ended in the Deſtruction of the 
Queen, and the Proteſtant Religion, if they had 
ſucceeded. The Nation, therefore, purely for 
Self-Preſervation, without conſidering, whether 
the Fact was ſtrictly juſt, ſeem to have been al- 
moſt unanimous, in taking away the Life of 
this Princeſs, to prevent their own unavoidable 
Ruin, in caſe ſhe ſurvived Queen Elizabeth. 

Neither was it agreeable to the Laws of Eng- 
land, by which the Court pretended to try the 
Queen of Scots, to convict her upon the Depoſi- 
tions of Witneſſes, without producing them to 
her Face, that ſhe might have croſs-examined 
them : However, this ſeems to have been the 
Practice in other Trials: Neither Throckmorton, 
or the Duke of Norfolk, had the Witneſſes 
brought into Court to give their Teſtimony, 
but were condemned upon Depoſitions; though 
the 5th, and 6th of Edu. VI. expreſly requires, 


that there ſhould be two Witneſſes examined, 


Viva Vace, in Court, in the Priſoner's Preſence, 
where they are charged with Conſpiracies a- 
gainſt the Government. | | 
As to the executing the Queen of Scots, with- 
out Queen El:zabeth's Knowledge, I am apt to 
think the Privy-Council were content to take 
the Odium of it from the Queen, and bear it 
themſelves; and, knowing Daviſon to be zea- 
lous for the Execution, put him into that Poſt, 
on purpoſe to ſerve their Turn, conſcious that 
he would not uſe all thoſe Precautions a Wiſe 
Man ought, on fo critical an Occaſion. And 
though, I believe, the Queen did not care to 
give Orders, directly, for the Execution of 
the Queen of Scots, yet, ſhe was not diſpleaſed 
in her Heart, perhaps, that the Privy-Council 
had cauſed her to be executed without her 
is there any doubt, but the 
US Privy- 
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Privy-Council knew her Majeſty's Mind, and |primand them, and baniſh them her Preſence, 


28 Eliz. did not deſpair of recovering her Favour ; | for a Time, for their officious Haſte in a Mat- 28 Fs. 
◻ though it was but decent for her Majeſty to re- | ter of that Moment. po 


— 


The T nal of WILLIAM Davison, Eſq; late one of her Majeſty's 4 


Principal Secretaries of State, for a Miſpriſion, and Contempt, in the ww 


Star-Chamber, before Sir Chri/topher Wraye Knight, Lord Chief Juſtice 


of England, the Preſident; the Archbiſhops of Canterbury and York; 
the Earls of Worceſter, Cumberland, and Lincoln; the Lords Grey and 


Lumley; Sir 7 


ames Croft Comptroller ; Sir Gilbert Gerrard Maſter of 


the Rolls; Sir Edmund Anderſon Lord Chief Juſtice of the Common 
Pleas; Sir Roger Manwood Lord Chief Baron; and Sir Walter Mildmay 
Chancellor of the Exchequer, 28 March, 1587. 30 El. 


HE Editor of this Trial has not given 

us Part of the Bill, or Articles, that 

were preferred againſt Mr. Daviſon, in 
the Star-Chamber, or his Anſwer ; but barely 
ſome Minutes of the Speeches of the Attorney- 
General, and the reſt of the Queen's Counſel, 
againſt him, on the Day of Trial; with a Sum- 
mary of his Defence in Court. 

The Queen's Counſel, he tells us, charged 
Mr. e, N with communicating the War- 
rant, for the Execution of the Queen of Scots, 
to the Privy- Council, contrary to her Majeſty's 
Directions; and, with informing them, that 
it was her Majeſty's Intention, it ſhould be 
ſpeedily executed; when he was conſcious, the 

ueen had no Intention, ſhe ſhould be execut- 
ed; at leaſt, till further Orders: That her Ma- 
jeſty particularly ſent Mr. K:/legrew to him, 
commanding him, if the Warrant was not al- 
ready ſealed, that it ſhould not be ſealed ; and 
that, when he informed her, it was ſealed, ſhe 
checked him for his Haſte; and yet, he con- 


temptuouſly cauſed a Warrant to be ſent down, 


for the Execution of the Queen of Scots, with- 
out her Majeſty's Privity. 

The Evidence to prove this Charge was, 
Part of Daviſon's Confeſſion, at his Examina- 
tion, and the Lord Treaſurer's Teſtimony. 

At his Examination he had acknowledged ; 
that, when her Majeſty charged him to be Se- 
cret, he anſwered he would be as careful, and 
as ſecret, as was neceſſary: He confeſſed alſo, 
that Mr. Killzgrew came to him, and told him, 
if the Warrant were not ſealed already, it 
ſhould not be ſealed ; and that, after it was ſeal- 

ed her Majeſty ſaid, What haſte? and, that he 
did not make her Majeſty privy to the ſending 
down the ſaid Warrant. 

The Teſtimony the Lord Treaſurer gave, 
was, that he asked Mr. Daviſon, on his com- 
municating the Warrant to bim, if he knew 
what her Majeſty's Mind was, as to the Exe- 
cution, and he anſwered, ſhe would have it go 
forward; and, that he told the reſt of the Coun- 


plete, and had paſſed the Great-Seal, by her 
Majeſty's Directions; and, when ſhe delivered 
it to him, ſhe ſaid, Now you have it, let me be 
troubled no more with it ; which, he thought, 
was a ſufficient Intimation of her Meaning ; 
and, there being no dire& Countermand, he 
thought the Inſtrument irrevocable: As to the 
Charge of Secrecy, he conceived her Majeſty's 
Meaning to be, that it ſhould be kept from the 
common and publick Knowledge, in Regard 
of the violent Attempts that might be made by 
the Queen of Scots Adherents, at ſuch a Time, 
if they knew the Warrant was ſigned for her 
Execution : He could not think ſhe deſigned to 
conceal it from the Council, when ſhe had or- 
dered him to communicate it to Sir Francis 
Walſngham ; and when ſhe had, herſelf, made 
the Lord Admiral Privy to it. 

And, as to his ſending down the Warrant, he 
did it not without the Opinion of the Council : 
Beſides, in his own Judgment, the Times were 
very dangerous; and he ſhould have been ſe- 
verely cenſured ; at leaſt, if her Majeſty had 
come to any Misfortune, while he had con- 
cealed the Warrant: It was reported, that 
Forces were landed in Ireland and Wales; and, 
that there were Inſurrections in. ſeveral Parts 
of the Kingdom: That Fotheringay Caſtle was 
broke open, and the Priſoners eſcaped : That 
London was fired, and her Majeſty aſſaſſinated ; 
and, while the People were in the greateſt Con- 
ſternation at theſe Reports, her Majeſty might 
in reality have been murdered ; and he ſhould 
have been held the principal Occaſion of it, if 
he had not communicated the Warrant for exe- 


cuting the Queen of Scots, to the Council. 


Beſides, as her Majeſty had ſignified her 
Royal Aſſent, that ſhe ſhould be executed, it 
was not uſual to trouble the Queen about the 
Time and Place, and other Circumſtances: 
Theſe Matters were always left to the Coun- 
eil, and ought to be ſo, more eſpecially in this 
Caſe, becauſe ſhe had ſaid expreſly, She would 
be troubled no more with it. 


Daviſon's 
Trial. 


The Court, in delivering their Opinions, 72e 0pinicn 


cil the ſame Thing, and thereby procured a 
generally agreed, that Daviſon had acted ſin- Je Court in 


Warrant to be ſent down, for the immediate 
this Caſe, 
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Execution of the Queen of Scots. 

Daviſon ſaid, in his Defence, that he had 
ever been faithful to her Majeſty, and never 
wittingly or willingly offended her: That the 
whole Realm had addreſſed her Majeſty, for the 
Execution of the Queen of Scots : That he 
conſidered the Danger her Majeſty was in, 
while ſhe lived: That the Inſtrument was com- 


cerely, and according to the beſt of his Under- 
ſtanding; but ſtill held, that he had been guilty 
of a great Miſpriſion and Contempt, in com- 
municating the Warrant to the Council, and 
cauſing the Queen of Scots to be executed, 
without her Majeſty's Privity. The Lord 
Grey ſeemed to excuſe his Conduct, and, in 
ſome meaſure, juſtified kim. Had her Majeſty 

| miſ- 
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1880. :ſcarried, this Lord obſerved, and the War- 

30 Eli. ak been afterwards found figned and ſealed in 

Wyn Mr. Daviſen's Hands, they ould have looked 

on him as a Traitor, and have torn him to 

Pieces; adding, that he ſhould then have 

thought him more worthy of ten thouſand 

Deaths, than now of the leaſt puniſhment ; 

and yet he agreed with the reſt in their Sen- 

The Sentence, FENCE» diz. That Mr. Daviſon ſhould be fined 

ten thouſand Marks, and be impriſoned during 
her Majeſty's Pleaſure. * | 

The Editors of this Trial have added a Pa- 

per to it, which they tranſcribed from Cambaen, 


The Paper 
called Davi- 


ſon's Apolo- 


*. and is uſually called Daviſon's Apology 3 but, 


whether it be genuine, or the Allegations in it 
deſerve to be credited, Cambden does not inform 
us. 

In this Apology Daviſon makes the Queen 
ſay, That the Reaſon of her deferring the 
Execution ſo long, was, leſt ſhe might ſeem 
to have been violently, or maliciouſly, drawn 
thereto, though ſhe was not ignorant, how ne- 
ceſſary it was; and that ſhe blamed Pawlet 


and Drury, the Queen of Scots Keepers, that 


they had not eaſed her of that Care; and 
wiſhed, that Walſingbam would feel their 
Pulſes, touching that Matter; telling him, that, 
in the Judgment of ſome wiſe men, another 
Courſe might be taken; to which he ( Daviſon) 
replied, that That Courſe was always beſt and 
ſafeſt, which was moſt juſt ; but fearing ſhe 
would lay the Fault upon him (as ſhe had laid 
the putting of the Duke of Norfolk to Death 
upon the Lord Burleigh) he acquainted Hatton 
with the Matter ; proteſting, that he would 
not plunge himſelf any deeper in ſo great a Bu- 
ſineſs: That Hatton imparted it to the Lord 
Burleigh, and Lord Burleigh to the reſt of the 
Council, who all conſented to have the Execu- 
tion haſtened; and every one vowed to bear 
an equal Share in the Blame, and ſent Beal 
(Clerk of the Council) down with the War- 
rant and Letters: That the third Day after, 
when her Majeſty, by a Dream, which ſhe 
told, of the Queen of Scots Death, ſeemed to 
waver in her Reſolution, he (Daviſon) asked 
her Majeſty, if ſhe had altered her Mind; to 
which ſhe anſwered, No; but another Courſe 
might have been deviſed ; and demanded, at the 
ſame Time, whether he (Daviſon) had re- 
ceived an Anſwer from Pawlet ; and that, hav- 
ing ſhewn her Majeſty Pawlet's Letter, where- 
in he flatly refuſed to undertake that which 
ſtood not with Honour and Juſtice, ſhe waxed 
angry, accuſing him, and others (who had 
bound themſelves by the Aſſociation) of Per- 
jury, and Breach of their Vows, as havin 
promiſed great Matters for their Prince's Safety, 
and would perform nothing: Jet, ſaid ſhe, 
there are, that will do it, for my Sake; that he 
(Daviſon) thereupon ſhewed her Majeſty, how 
_ diſhonourable and unjuſt a Thing this would 
be, and into how great Danger ſhe would bring 
Pawlet and Drury by it: For, if ſhe approved 
the Fact, ſhe would draw upon herſelf, both 
Danger and Diſhonour, not without Cenſure 
of Injuſtice; and, if ſhe diſallowed it, ſhe 
would undo Men of great Deſert, and their 
whole Poſterity : And afterwards ſhe gave him 
a light Check, the ſame Day that the Queen of 


Scots was executed, becauſe ſhe was not yet put 
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| bong | Editors obſerve farther, that Freebairn, 
in his Life of Mary Queen of Scots, p. 269. , 
ſays, Queen Elizabeth ſent orders to 3 Freebairn's 
on whoſe Obedience ſhe could reckon with Accor of 
Certainty, for committing of any Act of Bar-“ ee 
barity, to make away with his Priſoner; and 

p. 270, 271, 272. inſerts a Letter from al- 
fingham and Daviſon, her two Secretaries, to 

Sir Amias Pawlet and Drury, with their An- 

ſwer, which were found, as *tis ſaid, amon 

Sir Amias Pawlet's Papers; Copies of which, 
tranſcribed from the Originals, were ſent to 

Doctor Mackenzie, by Mr. John Urry of 
Chr:/t”s-Church-College, Oxford, as it is ſaid, 


The Letter to Pawlet and Drury, 


cc 

« A 
cc 
00 
cc 
cc 
40 
c 
cc 


FT E R our hearty Commendations ; Let [4/4 
we find, by a Speech lately made by * 4 
her Majeſty, that ſhe doth note in you both, _— 1 
a Lack of that Care and Zeal for her Ser- 
vice, that ſhe looketh for at your Hands, 
in that you have not, in all this Time (of 
yourſelves, without other Provocation) found 
out ſome Way, to ſhorten the Liſe of the 
Scots Queen, conſidering the great Peril ſhe 
is hourly ſubject to, ſo long as the ſaid 
Queen ſhould live; wherein, beſides a kind 
of Lack of Love towards her, ſhe wonders 
greatly, that you have not that Care of your 
own particular Safeties; or, rather, the Pre- 
ſervation of Religion, and the publick 
Good, and Proſperity of your Countries, 
that Reaſon and Policy commandeth ; eſpe- 
cially, having ſo good a Warrant and Ground 
for the Satisfaction of your Conſciences to- 
„ wards God, and the Diſcharge of your 
Credit and Reputation towards the World, 
as the Oath of Aſſociation, which you have 
ſolemnly taken, and vowed ; eſpecially the 
Matter, wherewith ſhe ſtandeth charged, be- 
ing ſo clearly and manifeſtly proved againſt 
her: And therefore ſhe taketh it moſt un- 
kindly, that Men profeſſing that Love to- 
« wards her, that you do, ſhould in a kind of 
„ ſort, for Lack of the Diſcharge of your 
„ Duties, caſt the Burthen upon her; know- 
„ ing, as you do, her Indiſpoſition to ſhed 
«© Blood, eſpecially of one of that Sex, and 
«© Quality, and ſo near to her in Blood, as 
„ that Queen is. Theſe Reſpects, we find, 
< do greatly trouble her Majeſty, who, we 
„ afſure you, hath ſundry Times proteſted, 
that if the Regard of the Danger of her 
«© good Subjects, and faithful Servants, did 
not more move her, than her own Peril, ſhe 
& would never be drawn to aſſent to the ſhed- 
ding of her Blood. We thought it meet, 
to acquaint you with theſe Speeches, lately 
<< paſſed from her Majeſty, referring the ſame 
to your good Judgments: And fo we com- 
mit you to the Protection of the Almighty.” 
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Your aſſured Friends, 
London, Feb. 1. 


1586, FRA. WALSINGHAM, 


WILLI. Davisox. 


In two other Letters, we are told, Mr. Da- 
vi ſon deſires Patolet, to burn his Letters, and 


e it was not already done. Then 
| they 


A CRITICAL REVIEW off 


they give us the following Letter, from Pawlet 
and Drury, to the Secretaries, Jalſngham and 
Daviſon, as an Anſwer to the former, 


SIR, 


3 OUR Letters of Yeſterday coming 
* to my Hands, this preſent Day, at 
w 5 p. m. I would not fail, according to 
your Directions, to return my Anſwer with 
all poſſible Speed ; which I ſhall deliver unto 
e you with great Grief and Bitterneſs of Mind, 
&« in that I am ſo unhappy, as living to ſee 
© this unhappy Day, in which I am required, 
* by Direction from my moſt gracious Sove- 
& reign, to do an Act, which God and the 
& Law forbiddeth. My Goods, and Life, are 
c at her Majeſty's Diſpoſition, and I am ready 
& to loſe the next Morrow, if it ſhall pleaſe 
« her; acknowledging, that I do hold them, 
& ag of her meer and moſt gracious Favour, 
« and do not deſign to enjoy them, but with 
<« her Highneſs's good liking. But God for- 
« hid I ſhould make fo foul a Shipwreck of 
« my Conſcience, or leave fo great a Blot to 
my poor Poſterity, and ſhed Blood with- 
cc out Law, or Warrant; truſting, that her 
« Majeſty, out of her accuſtom'd Clemency, 
cc and the rather, by your good Mediation will 
c take this my Anſwer in good Part, as pro- 
c ceeding from one, who never will be inferior 
to any Chriſtian Subject, living in Honour, 
« Love, and Obedience, towards his Sove- 
« reign ; and thus I commit you to the Mercy 
of the Almighty.” 


cc 


Your moſt aſſured poor Friend, 


Fotheringay, 
Feb. 2. 1586. A.PAWLET. 

« P. S. YourLetters, coming in the plural 
«© Number, ſeem to be meant to Sir Drew 
&« Drury, as well as to myſelf; and yet, be- 
«© cauſe he is not named in them, neither the 
C Letter directed unto him, he forbeareth to 
make any particular Anſwer, but ſubſcribeth 
« in Heart to my Opinion.“ | 


D. DRURY. 


The Reader, no doubt, obſerves, that moſt 
of theſe old Trials are extremely defective. 
Every one knows, that the Method of pro- 
ceeding in the Star-Chamber, was by Bill and 
Anſwer; and here the Editor gives us neither 
the one, or the other; or ſo much as an Ab- 
ſtrat of them. All that we have is, only 
ſome ſhort Notes, taken by one of the Au- 
dience in Court, at the Time of the Trial; 
or, perhaps, what he depended purely on his 
Memory for: At beſt, we meet with nothing 
more than an ordinary Memory might have 
retained ; and what Alterations, or Omiſſions, 
there may be, I won't be anſwerable for : 
However, it is obſerved, if we cannot have the 
Trial as perfect as we would, it is better to 
have theſe Minutes, than none at all. Some- 
thing may be learnt from them, imperfect as 
they are: But 'tis well, if ſome of them do not 
give us a wrong Bias, and furniſh us with un- 
reaſonable and unwarrantable Prejudices. 


Here we find a great Monarch, perhaps the 
beſt that ever reigned, either in this or any 
other Kingdom, if we conſider the Wealth and 
Happineſs of her Subjects, during ſo long an Ad- 
miniſtration, baſely reviled and calumniated, 
and charged with the moſt deteſted Crimes, upon 
ſuch ſlender Evidence, as would not be admitted 
againſt a common Perſon. 

Daviſon, is made to infinuate, in his Defence, 
that every Tittle of the Charge againſt him was 
falſe; though he had not the ill Manners to con- 
tradict, either the Queen, or the Lord Treaſu- 
rer, directly, he ſaid: Nay, he goes ſo far, as to 
endeavour to make his Readers believe, that her 
Majeſty ſhewed no Reluctance at putting the 
Queen of Scots to Death; and that ſhe would 
have had her privately aſſaſſinated and murder- 
ed; which cannot be credited by impartial 
Men, on many Accounts; for, firſt, there was 
no Manner of Neceſſity for ſuch a private Aſſaſ- 
ſination, when that Queen lay under Sentence 
of Death, and the whole Nation preſſed her 
Majeſty continually to let her be executed, in 
purſuance thereof, Queen Elizabeth had noth- 
ing to do, but to ſuffer the Sentence to be execut- 
ed, if ſhe wanted to have the Queen of Scats out of 
the Way. To what End, or Purpoſe, there- 
fore, ſhould ſhe endeavour to have her murdered 
in ſecret, unleſs ſhe was fond of having her Me- 
mory traduced. Beſides, we meet with ſeveral 
Contradictions in the Accounts, Daviſon is 
made to give of this Matter. In ſome Places he 
inſinuates, that the Queen did command the 
Execution, wondered it was not done, and in- 
cited him to haſten it ; and in others, he evident- 
ly ſhews, that ſhe did not know of it; particu- 
larly when ſhe told her Dream, and ſpoke of 
the Queen of Scots, as living, after ſhe was dead. 

It will be obſerved further, that the Letters, 
at the End of the Trial, if they were genuine, 
make H/al/ingham and Daviſon, the two Secre- 
taries of State, the principal Inſtruments, to pro- 
cure the Aſſaſſination of the Queen of Scots; 
whereas payer ch and his Friends, declare their 
Deteſtation of it, and pretend, that Daviſon re- 
preſented to the Queen, the Foulneſs of the Fact, 
and would have no Concern in it ; ſo that Da- - 
viſon's Repreſentation of the Matter, and theſe 
Letters, cannot both be true; and if the Letters 
are to be credited, which were ſaid to be found 
amongPawlet's Papers, both Walſingbam's and 
Daviſon's Reputations muſt be given up, as well 
as the Queen's. But is it equitable to blaſt the 
Fame of ſo great a Queen, and her Miniſters, 
upon two Letters, found, no Body knows where 
or how; and without any Pretence of proving 
the Hands that wrote either of them ? As Biſhop 
Burnet obſerves, a Lye or Calumny, recorded 
in Hiſtory, is much worſe than a Lye in com-- 
mon Diſcourſe; as it is like to be more general- 
ly diffuſed, and of & longer Duration: The 
Slander is continued down to Poſterity. We 
act as if it was of no Moment, whether ſovereign 
Princes, and great Men, ſuffered in their Cha- 
racters, or not: But ſhall we rob a great and 
good Queen of her Fame, on ſuch Evidence, 
as a Jury would reject, in the Caſe of a com- 
mon Perſon; a Queen who revived and eſtab- 
liſhed the Reformation; a Queen who govern- 
ed her People with thegreateſt Equity and Good- 
neſs; and during whoſe Reign, the Nation -_ 

| riſhed, 
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1987. riſhed both at Home and Abroad. It fhall 
30 Elz. er be a Rule with me, to judge, both 
wwe of - Princes and private Men, according to 
the general Tenor of their Actions, and not 
from ſome ſingle Event; eſpecially where there 
is ſufficient Room to doubt, that even That has 
not been fairly repreſented : But, I don't know 
how it comes to paſs, People are ready to arraign 
their Superiors upon every ſlight Surmiſe, and 
ſwallow greedily, whatever is ſuggeſted to their 
Prejudice ; when they cannot but acknowledge 
the Iniquity of ſuch a Proceeding, in a private 
Caſe. Por my Part, I find fewer Blemiſhes in 
the long Reign of Queen Elizabeth, and more 
Advantages accruing to her Subjects, than in 
any Reign of the like Duration ; and muſt have 
better Proof, therefore, than I have ever yet 
met with, before I give any Countenance to the 
Tales that have been framed, concerning her, in 
relation to the Execution of the Queen of Scots. 


Give me leave to obſerve further on the Let- 
ter, faid to be ſent from the Secretaries of State, | 
to Pawlet and Drury, to murder the Queen of 
Scots : That the br tell theſe Gentlemen, 
that the Queen * the Thoughts of ſhed- 
ding Blood, eſpecially the Blood of ſo near a 
Relation, or to that Effect; and then, uſe all 


the Arguments they could think of, to incite 


them to aſſaſſinate the Queen of Scots, ſuggeſting, 
that nothing could give her Majeſty greater Sa- 
tisfaction: Thus making her, they repreſent ſo 


extremely tender in Caſes of Blood, as thirſting 
to ſhed that of the Queen of Scots: And, me- 
thinks, Pawlet and Drury's ſubſcribing them- 


ſelves, your moſt aſſuręd Friends, in their Letter, 


to the two principal Secretaries of State, is hard- 


ly reconcileable to good Manners. If there were 
no other Marks of Forgery, this alone would 


induce me to believe, that Letter was not. 
genuine, 


* 


an _ 


1888. The Trial of Sir Ric HARD KNIGHTIL V, Mr. HAL Es, Mr, 


— — 


3z Ei WIS ESTO NE, and his Wife, for Countenancing and Promoting, 3 Kis. 
Trial of the Printing and Publiſhing certain ſeditious Libels, before the Court of 
engnty, * Star-Chamber, the 13th of February, 1 588. 31 Elig. 

—— H E Editor of this Proceeding has given | tainment; and there the Libel, entitled, 4 

wanting. us, neither Bill, Articles, or Anſwers, | Supplication to the Parliament, was printed, 


in this Cauſe; but only ſome Scraps of 
Speeches of the Queen's Counſel, at the Trial, 
and of the Evidence ; with ſuch a ſhort Abſtract 
of the Priſoner's Defence, that it ſcarce deſerves 
a Place in the State Trials: However, ſuch as 
it is, I ſhall endeavour to give ſome Account of it. 
Charge by The Attorney-General ' Popham, it ſeems, 
2 _ opened the Charge; wherein he obſerved, the 
88 Happineſs of the Queen's Subjects, under her Ad- 
miniſtration, which the Papiſts and ſeditious 
Sectaries endeavoured to diſturb: Firſt, the 
Presbyterians, then the Browni/ts, and now a 
third Sort of Diſſenters; who were for ſubvert- 
ing all Eccleſiaſtical Government, and for eſta- 
bliſhing ſeperate and independant Congregati- 
ons, in every Pariſh. Nor were they content 
with railing at the Church ; but attacked the 
Court and the civil Powers, preaching againſt the 

Laws, and confounding all Property. 


That theſe Sectaries were, generally, compoſ- 


ed of the Refuſe and Scum of the People, who 
endeavoured to reduce all to Confuſion, that they 
might give Law to their Governors: The evil 
Tendency of whoſe Deſigns appearing inSwarms 
of ſeditious Pamphlets and Libels, her Majeſty 
had wiſely iſſued ſeveral Proclamations, for ſup- 
preſſing and burning ſuch Books and Papers; re- 
quiring, that no Printing ſhould be uſed, but in 
London, Oxford, or Cambridge : Whereupon 
they fell to Printing in Corners, and obſcure 
Places; in which they were aſſiſted and coun- 
tenanced by the Priſoners at the Bar: Particu- 
larly, Sir Richard Knightly cauſed a Printing- 
Preſs to be brought into one of his Houſes, and 
* After- ſuffered a ſeditious Pamphlet of Penry's * to be 
22 printed there: And, when he was told the 
tion, Danger of it, by the Parſon of the Pariſh, he 
{till concealed it, and read the Book, though 
he ordered the Preſs to be removed: That Mal- 
grave, the Printer,” was recommended by Sir 
Richard, to Mr, Hales, who gave him Enter- 


| 


and afterwards publiſhed by Sir Richard's Man, 
as well as another Book, entitled, Have you 
any Work for the Cooper : That this Preſs was 
afterwards conveyed to Mr. Jjci/tone's Houle, 
where Martin Senior, and Martin Junior, 
were both printed; wherein they declare, their 
Reſolution to eſtabliſh their Set; and that all 
Laws that were oppoſite to their Diſcipline, 
ought not to be obeyed ; ſuggeſting, that this 
was the proper Time to attack and diſtreſs the 
Government, while the Nation' was threatened 
with an Invaſion from Spain (as it was this ve- 
ry Year, 1588.) and that J/ichftone, by the 
Influence of his Wife, harboured and aſſiſted 
the Printers of theſe Libels, with Money and 
Proviſions. | 
Sir Richard Knightly ſaid, in his Defence, The Defence 
that Matters were greatly aggravated againſt Y Knishtiy. 
him ; that he was no SeCtary, but of the Reli- 
gion of the reſt of her Majeſty's Subjects; and 
defired his Judges to intercede for him to her 
Majeſty, againſt whom, he ſaid, he had com- 
mitted no Offence, nor againſt the State. He 
denied he had any Knowledge of the Books 
above mentioned, or any Acquaintance with 
the Writers of them: That, indeed, there was 
a Book of Penry's, that had been printed before 
at Oxford, and never called in, which he ſuf- 
fered to be printed at his Houſe, on Perry's Re- 
queſt. in reſpect of the Want of Learning, he 
knew, to be in the Miniſtry; and for that, 
he thought, there were forty bad Men to one 
good Man, among the Clergy ; yea, ſo bad, 
that he thought them not worthy to ſweep a 
Church; and he allowed, therefore, of this 
Book, for the Furtherance of God's Glory: 
T hat, however, the Preſs was not in his own 


Houſe, but in another, at the further End of 


the Town: That Walgrave afterwards deſir- 
ed, he might remove his Preſs; and told him, 
that Cartwright had wrote a Book againſt the 

Jeſuits, 


—ByB —_—_ 
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Hale's De- 
fence. 


Wick ſtone': 


Jeſuits, which he was to print; concluding, 
that he hoped her Majeſty would forgive him, 
as ſhe had forgiven greater Offences. 

Mr. Hales 1 the Happineſs of 
the Nation, under her 2 Adminiſtra- 
tion; and diſclaimed his Knowledge of the 
Books, or the Authors: He ſaid, it was true, 
he had, at the Requeſt of his Uncle, Sir Ri- 
chard, lent his Houſe to a poor Man ; but knew 
not the Man, or his Intentions : That, indeed, 
he met Penry at Coventry, who gave him the 
Supplication to the Parliament, and told him, 
he would print Mr. Cartwright's Book againſt 
the Romiſh Teſtament That he was privy 
there was a Preſs in the Houſe, but to nothing elſe. 

Wick/tone confeſſed, that at his Wife's De- 


Defence, and ſire, he had permitted the Printers to reſide at 


bis Wife's, 


The 
Coun 


Paſſages cit- 
ed out of the 
1. 


Libel. 


The Boots 
cenſured, 


ueen's 


2 dered ſeveral Paſſages out of the above- men- 


his Houſe; and Mrs. Vicſſtone acknowledged, 
that her Zeal for the Reformation of the Church, 
cauſed her to entertain them, not thinking it 
could be hurtful, or dangerous, to the State; 
and whatever her Offence was, ſhe deſired her 
Husband might not be puniſhed for it; ſince 
what he had done, was at her Requeſt. 

Then the Queen's Counſel replied, and or 


tioned printed Libels to be read; obſerving, 
that they tended no leſs to the Subverſion of the 
State, than the Eccleſiaſtical Government; 
and, indeed, of all Laws whatever, whether 
Eccleſiaſtical or Civil. | 
Particularly that Paſſage, where Penry ſays, 
They would never give over, though the Spaniards 
were overthrotun and diſcomfited by Famine and 
Hunger ; yet the Lord would raiſe them up 
again, and make a weak and feeble Generation 
to overthrow us. 
In another Paſſage it is ſaid, That ns Truth 
is to be found in our Parliaments, or Councils: 
That if the Government 4 the Seftaries was not 
received, thoſe of the Parliament- 2 or their 
Seed, ſbould never proſper, or bear Rule in En- 
gland. And I (Penry) will never leave, till 
either this be performed; or that the Lord, in 
Vengeance and Blood, do plague and puniſh us. 
In the Book, entitled, Have you any Work 
for the Cooper, it is affirmed, That Our Church 
Government is utterly unlawful; and although 
this Form of theirs might be inconvenient, in ma- 
ny Points, yet every Chriſtian was bound to re- 
ceive their Paſtors, Doctors, Elders, and Deacons. 
In Martin Junior, it is declared, to be un- 
lawful to have any other Government, but 
theirs : That all human Laws, maintaining any 
other Forms, were ungodly, and not to be obeyed : 
T hat the Warrant that Biſhops have to maintain 
their Authority, is no better than that which did 
maintain the Stews : That Antichriſt was the 
20 of their Doftrine, and they Part of his 


ly. 

In Martin Senior, They ſpeak reproachfull 
of the Common Prayer : B 2 1 
dred thouſand Hands would ſign to their 7 4 
tions, and the Government they ſeek : That they 
are the Strength of the Land; and that it were 
no Policy to reject their Suit at ſuch a Time, 
when the Land was invaded. 

'The Lords, having taken the Matter into 
their Conſideration, all agreed, That the Books 
were moſt leud, dangerous, ſeditious, and per- 
nicious to the State; moſt ſcandalous, in re- 


| ſpe to our Adverſaries the Papiſts, who took 


occaſion to ſerve their Intereſt by our Diſſen- 
tions. Mr. Vice-chamberlain added, that they 
were ſlanderous to her Majeſty ; accuſing her 
of not ſupporting Religion, though ſhe had, in 
Defence of Religion, bravely defeated, both 
the Enemies of our Religion, and of the State, 
when the Sword of War was drawn againſt 


her. 


That theſe Sectaries took away her Maje- 
ſty's Regal Power; diſinherited the Nobility 


And the 
Principles 
of the Secta- 


and Gentry ; took away all Property, and ri. 


aboliſhed the reverend Eſtate, and Calling, of 
Biſhops, which were one of the three antient 
Eſtates of the Land; and thus they intended to 
pick out one Stone after another, till they pul- 
led the whole Houſe upon their Heads. 


That Sir Richard, who countenanced and Cenſure of 


encouraged theſe Libels, had been greatly fa- e Priſoners, 


voured by the Queen, which aggravated his 
Crime: That ſome of the reſt pretended Igno- 
rance; but Ignorance was no Excuſe, where it 
was wilful and malicious, and oniy affected, to 
avoid the Puniſhment of the Law: That it was 
{till a ſillier Anſwer of Mr. Vicſſtone, to ſay, 
his Wife deſired him: A great Folly, to be ruled 
by her; and, not agreeable to the Modeſty of 
0 Sex, for her to pretend to govern her Hus- 
and. 

The Lord Chancellor obſerved, that indeed 
the Priſoners were not the Deviſers, or Makers 
of theſe Books; for, if they had, they would 
have been proſecuted in another Place (capitally.) 

That the County of Northampton then 
{warmed with Sectaries; and in one Place a 
Presbytery was planted among them, till one of 
the Brethren offending, whom they would have 
puniſhed, he fled to a Juſtice of Peace for Pro- 
tection whereby their Deſign of erecting Tribu- 
nals was diſcovered, and a Period put to their 
Dominion; and that they appeared to be fo 
divided among themſelves, in ſome Places, that 
they were ready to riſe in Arms againſt each 
other, to the Diſturbance of the Government. 


Hales One thouſand Marks; Mr. Wick/one, 
for obeying his Wife, and not diſcovering the 
Preſs, Five hundred Marks; Mrs. Wickfone, 


One thouſand Pounds; and that all of them - 


ſhould be impriſoned during her Majeſty's 
Pleaſure. 


Here we diſcover the Affection of the Puri- Remarks on 


tans and Sectaries, for the Church of England, tb* Trial of 


ſo early as the Reign of Queen Elizabeth. Knightly, 


They were then conſpiring the Ruin of our 
Eccleſiaſtical Eſtabliſhment, and even the De- 
ſtruction of the Queen and State, becauſe ſhe 
ſupported it, and would not ſubmit to their 
Plan of Government: And, notwithſtanding 
their Cries againſt Popery, were ready to join 
even the Spanih Armada againſt their Country; 
though they knew the avowed Deſign of the 
Spaniards, in the Year 1588. when they fitted 
out that prodigious Fleet, was to deſtroy the 
Proteſtant Religion, and re-eſtabliſh Popery ; 
nay, to deſtroy entirely our civil Conſtitution, 
and make us Vaſſals to the Pope, or their own 
bigotted Monarch: Yet were the Puritans 
ready to join thoſe Enemies of our Nation and 

Religion, 
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1588. 
31 Eliz. 


1539 The Trial of PfILIT HOWARD Earlof Arundel, for High Treaſon, before | 


31 Eliz, 


Arundel 
The Charge 
againſt bim. 


The Ewvwi- 


dence, 


Religion, and actually endeavoured to foment 
Inſurre&ions, when their Fleet was upon the 
Coaſt, in order to favour their Deſcent ; and 


all this, in hopes of eradicating the Church of 


England, and introducing their own wild 
Whimſies, and impracticable Schemes, in the 
room of it: And will the Church of England 
ever be ſuch Dupes, to admit their Succeſlors in 
Iniquity, Men of the fame Principles, who 
have not only thus declared their Good-will, to 
the Eſtabliſhment, but have actually ſubverted 
both Monarchy and Epiſcopacy, when it was 
in their Power? Shall we, I fay, ever admit 
ſuch Men into Power, and give them an Op- 
portunity to inſult and ruin the State, as well 
as the Church again? Shall we make thoſe the 
Guardians of our Religion and Liberties, whoſe 
Intereſt it is to deſtroy both? Shall we, becauſe 
they have the Aſſurance to demand a Share 
in the Government, as their natural Right, be 
ſuch Fools and Naturals, to give them another 
Opportunity to deprive us of all our Rights 
and Properties? Can any one believe, after 
what we have ſeen, that they will even tolerate 
the Church of England, if they had the Power 
in their Hands? No: Nothing can be expect- 
ed from the admitting the Diſſenters into the 
Adminiſtration, but the total Subverſion both 
of Church and State? We are now too well 
appriſed, what they mean by that terrible Word 
Perſecution. They declare, they ſhall always 
look upon themſelves to be in a perſecuted State, 
till we compliment them with the Power to 
extirpate our Antichriſtian Hierarchy, as they 
ſtile it; and that all Laws are impious, null, 
and void, that tend to keep the Saints out of the 
Adminiſtration, As to their ſtale Pretence, 
of being Friends to the preſent Royal Family, 
Infidels and Hereticks pretend the ſame. No 


doubt but they would be glad of any Aſſiſtance, 


to exalt them to the Dominion they aim at: 
But when this was once accompliſhed, they 
would tell us, all Things muſt ſubmit to their 
adored Idol, Presbytery: And if the King 


would not obey their Dictates, he muſt expect 


to be anathematized, and depoſed, if not ar- 
raigned, and condemned, for High Treaſon, 
againſt theſe his ſovereign Subjects, as one of 
the beſt of his Predeceſſors was in the laſt Cen- 


tury. 


I ſhall conclude theſe Remarks, with a Paſ- Cambden's 


ſage out of Camden, who relates, that, 
the Nation was then ſtruggling with the Power 


dable Attacks of the Papiſts, it was diſturbed 
by thoſe domeſtick Enemies, the Schiſmaticks, 
who loved to fiſh in troubled Waters. Never 
was there a Time, ſays that celebrated Hiſto- 
rian, when the Diſcipline of the Church was 
run down, with that ſaucy Pertneſs ; and the 
Authority of her Officers ſo rudely and baſely 


inſulted, on the Queen's refuſing to liſten to any 


Changes in Religion, or to encourage theſe new 
Modellers, who endeavoured to eſtabliſh their 
Geneva Platform, by loudly railing at the 
Engliſh Forms and Rites, rendering the Names 
of Biſhop and Prelate, as odious as they could to 
the common People: To which End, they daily 
publiſhed ſcurrilous Pamphlets againſt the 
Church, among which ſeveral went by the 
Name of Martin Mar-Prelate. The. Authors 
whereof appeared rather to have learned their 
Language at Billinſgate, than to ſpeak the Senſe 
ofany Chriſtian Community ; for which ſome 
of them were fined in the Star- Chamber, though 


at the Interceſſion of the Archbiſhop, their Fines ns. 2 
pardoned, 


were remitted, and they were ſet at Liberty. 

In another Place, he ſays, Cartwright, and 
ſome of their Chiefs, were called before their 
Superiors ; but with what a ſtrange Petulancy, 
and ſullen Haughtineſs, theſe Congregational 
Teachers managed themſelves, maugre all the 
Tenderneſs and prudent Forbearance of the 
Archbiſhop, I leave, ſays that Hiſtorian, to the 
Obſervation of Eccleſiaſtical Writers. 

See Cambden's Hiſtory of the memorable Year 

1588. 


- 


the Earl of Derby Lord High Steward, and three and twenty other Peers, 
Tic af, the 18th of April 1589. 31 Els. 


the Earl of 


H E was charged with holding a Correſ- 


pondence with Cardinal Allen, an arch 

Traitor, that had ſolicited the Pope, 
and King of Spain, to invade the Realm. He 
was alſo charged with ſuggeſting, the Queen 
was an Heretick, and not fit to govern; and 
procuring one William Bennet, a ſeminary 
Prieſt, to ſay Maſs, for the Succeſs of the Spa- 
niſb Armada, at which the Priſoner aſſiſted: 
That he had been reconciled to the Church of 
Rome, contrary to the Statute, which made it 
High Treaſon ; and endeavoured to make his 
Eſcape over beyond Sea, in order to ſerve under 
the Prince of Parma, againſt his Country; and 
that he was a Procurer of the late Bull againſt 
the Queen. 

To prove his praying for the Succeſs of the 
Spaniſh Fleet, the Depoſitions of Sir Thomas 
Gerrard, Shelley, and Bennet, the Prieſt, were 
read who alſo confirmed their Evidence in Court. 


Walton alſo depoſed, that one Hill, a Depen- 


dant of the Priſoner's, brought over Letters to 


Rheims, in France, importing, that the Earl 
was to have been General of the Catholicks; 
and that the Tower was to have been ſeized. 

To which the Earl anſwered, he had been a 
Priſoner in the Tower, four Years, and up- 
wards, and ſick moſt Part of the Time: That 
he had been confeſſed by a Prieſt, but not re- 
conciled to the Church of Rome : That there 
was no Proof of great Part of the Charge; and 
that the reſt was endeavoured to be proved by 
Perſons attainted, or Priſoners who had conſeſ- 


ſed Crimes that rendered them incompetent 
Witneſſes. 


The Peers been withdrawn for an Hour, re- ,, . ___ 
turned, and unanimouſly declared the Prifoner vie. 


GvuILTy : Whereupon the Lord High Steward 


pronounced Judgment of High Treaſon againſt Condemned. 
him ; but, after + I Reprieves, he died a os: Reprieved. 
2 ö 


. Account of 
while ok Parke. 


nical Libel- 
of Spain, and defending itſelf from the formi- lers. 
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A CRITICAL REVIEW of 


unn. 


1589 tural Death in the Tower, O#. 19. 1595. having 


rh been Priſoner there ten Years and {ix Months. 
Remaris n This Trial is alſo very imperfectly taken: 


tbe Earl of However, from what we have, there does not 
— ſeem to have been any formed Deſign againſt 
Rs the State proved againſt this Lord: and there 


is ſcarce any Inſtance of the Queen's ſuffering 7 _ 
any Perſon to be put to Death, purely on Ac- 3 6. 
count of Religion, or being reconciled to the - 8 
Church of Nome; though this was High Trea- 2 

ſon by the Statute ; and thus much was fuffici- 


| ently proved againſt the Priſoner. 


\ 


— 


1%/ę The Trial of JohN Uparr, Clerk, 
31 Eliz. 
— 

Udall's Trial 

Felony. 

A 4 be 

examined by 


the Council, 


N January 1589-90. Udall was examined 
before a Committee of Council, concerning 
a ſeditious Libel, entitled, The Demon/tra- 
tion of Diſcipline, which Chrift had preſcribed in 
his Word, for the Government of the Church; of 
which he was ſuppoſed to be the Author : But 
he would give no other Anſwer to the Queſtions 
propoſed, than that he was not obliged by Law 
to accuſe himſelf : Whereupon he was commit- 
ted to the Gate-Houſe, till the following Sum- 
mer-Aſſizes, held at Croydon, for the County of 
* Surrey, where he was indicted on the 23d of 
Elix. Cap. 2. which made it Felony to write, or 
publiſh, any Book, or W riting, containing falſe, 
ſeditious, and ſcandalous Matter, to the Defama- 
tion of the Queen's Majeſty, or to the encourag- 
ing, ſtirring, or moving, any Inſurrection, or 
Rebellion; as this Book of the Priſoners was 
held to do, by reviling the Biſhops and Clergy, 
and inciting the People to promote the Subver- 
ſion of the eſtabliſhed Church, which was a Part 
of the Conſtitution ; eſpecially as they were ex- 
horted to bring this about by Force, if they could 
not otherwiſe accompliſh it. 
The Priſoner being brought to the Bar, de- 
fired he might have Counſel, which was denied 


him. Then he defired the Court to inform 


— pg) him, how many of the Jury he might challenge 


Counſel deni- 
ed. . 


viſe bin. by Law: To which it was anſwered, they ſate 
there to judge, and not to give him Counſel. 
The Charge The Queen's Counſel, in opening the Indict- 


opened, and ment, charged the Priſoner with Blaſphemy ; 

enforced. and obſerved, that he, and his Sect, aſſumed an 

| Authority, even over her Majeſty ; and that he 
was an intimate Acquaintance of Penry, a ſedi- | 
tious Puritan Preacher, Author of a Libel, en- 

titled, Martin Mar-Prelate : And it was urged 

againſt him, that her Majeſty, being the ſupreme 

"Ee, of all Perſons, and Cauſes, and having 

eftabliſhed that Government by Biſhops, which 

the Priſoner arraigned ; his ſtirring up the Peo- 
ple againſt the Epiſcopal Government, was ſtir 

ring them up againſt her Majeſty, by whoſe Au- 

thority they exerciſed their Juriſdiction z ob- 

ſerving, that he, who pretended to be a Preacher 

of Peace, ſhould have learned not to have railed 

on the Rulers of the People, and threatened them 

with Force and Violence, which all the Judges 

had refolved wasFelony by the faidStatute of the 
23d of Eliz. 

Then the Evidence was produced; and firſt, 
the Depoſition of Stephen wag as was read; 
importing, that he ſaw certain Papers in the Pri- 
ſoners Study, at King/ton, of the like Tenor with 
the Priſoner's Book; and that, talking with 
Udall of his being ſilenced, he ſaid, he would 
give the Biſhops ſuch a Blow, as they never had. 

The Prifoner's Examination alſo was read : 


Depoſutions 
produced as 


Evidence. 


the 24th of July, 1590. 31 Elis. 


Le e, Wherein he ſaid, that if the Biſhops put him to 


nation read. 


for Felony, at the Aſſizes of Surrey, 


Silence, they would give him Occaſion and Lei- 
ſure to be employed in writing againſt them. 
The Depoſition of Nicholas Tompłins alſo was 
read, who teſtified, that the Priſoner rold him, he 
was the Author of the Book, called, The Demon- 
ration; and that he had ſeen it in the Cata- 
logue of his Books. 
Then the Court offered him, if he would take A Oe. 
his Oath, that he did not make the Book, he ad, / be | 
ſhould be acquitted : Nay, if he would ſay, up- l. 1 
on his Honeſty, he did not make it, they would Author, be By 
believe him; which the Priſoner refuſing, it was /*9#/4 be ac- 
urged as a full Proof, that he was the Author of “ed. 
it: And the Jury were told by the Court, they 


were not to enquire, whether the Priſoner was 
guilty of Felony, but whether he was the Au- 


thor of the Book: For all the Judges had alrea- 
dy reſolved, that whoever was the Author of the Digit 70 
Book, was guilty of Felony, by the Statute, che Fury. 
The Priſoner entering on his Defence, ſaid, Hi Defence. 
as to the Witneſſes Teſtimony, that they had | 
ſeen Papers of the ſame Tenor in his Study; _ - 
This was no Evidence againſt him, unleſs they E 
had recited the Words. He alſo objected, that * 4 
Depoſitions ought not to be read againſt him, in P*P2/tions E 
a Capital Caſe, but the Witneſſes produced to Ve. 
his Face; much leſs ought the Evidence of what 
another had ſaid, be admitted: And the Priſo- 
ner offered to bring Witneſſes, to ſhew that the 
Witneſſes againſt him had contradicted them- 
ſelves: But he was not ſuffered to produce any Nor ſuffered 
Witneſſes in his Behalf, againſt the Crown. call bis 
Then he inſiſted, that the Statute of the 23d e. 
of Eliz. was made againſt Papiſts, who ſlander- 
ed the Queen as an Heretick, and not againft 
the Puritans; and urged, that the writing his = 7 
Book, could not be Felony, unleſs it had been , 
written with a malicious Intent: And that they Fi 
taught the People to yield Obedience to her Ma- 
jeſty, and the Religion received in her Domini- 
ons. The moſt the Author could be charged 
with, he ſaid, was too much Vehemency againſt 
Abuſes. To bring him within the Danger of 
that Statute alſo, the Matter muſt be falſe: But ... 
this Bock he affirmed, was written in Behalf of . erte 
a moſt true Cauſe: And, laftly, that the End 
muſt be, the defaming her Majeſty, or ſtirring 
up Rebellion ; neither of which could be proved 
againft this Author, or his Party ; appealing to 
the Court, if it was their Opinion, that the Sta- 
tute was made againſt Puritans. 
It was anſwered; that the Intent of the Sta- The Courr 
tute was againſt all Offenders ; and he could not 2 tb: 
deny his having written it, with a malicious In- COLE tical 
tent, againſt the Biſhops, and the Eccleſiaſtical Government, 
Government, which was eſtabliſhed by the Laws roy reſiſting 
and Statutes of the Realm, as well as the Civil“ . 
Government; and that the Biſhops exerciſing 
their Juriſdiction by the Queen's Authority, 


who 


0 


— 


15990 who was ſupreme in all Cauſes, Eccleſiaſtical 
31 Elz. and Civil, in oppoſing their Government, he 
oppoſed the Queen; and that when he wrote 
againſt them, he wrote againſt the State: And 
where he ſaid, it was more eaſy to live in Eng- 
land a Papiſt, an Anabaptiſt, or of the Family 
of Love, than a Puritan, what did he but revile 
the Queen's Adminiſtration, who was the ſu- 

preme Governor of the Realm? | 
Il. infils To which Udall replied, this was not ſpoken 
that oppoſing by the Author, in reſpect of her Majeſty's Go- 
che Hoch, yernment and Laws; but in reſpect of the Bi- 
Ss thr | ſhops, whom their Lordſhips knew to be whol- 
Queen, ly employed in finding them out, and puniſh- 
* ee not regarding, in a manner, the pu- 


niſhing of any Thing elſe. The Book touched 


only the Corruptions of the Biſhops, and not 
the Perſon of her Majeſty. 
To which it was again anſwered; that, her 
Majeſty being the ſupreme Governor of all Per- 
ſons and Cauſes, and having eſtabliſhed that 
Government by Biſhops, which he and his Par- 
ty oppoſed, they oppoſed her Majeſty, rather 
than the Biſhops, who could not alter the Ec- 
cleſiaſtical Laws the Queen had made for them 
to act by. e 
Then the Priſoner proceeded in his Defence, 
and ſaid, that they held it unlawful for a Mi- 
niſter to be a Civil Magiſtrate: And, if the 
Queen made them ſo, they ought not to accept 
ſuch Employments. | 
The Court obſerved to him hereupon, that 
8 there was a Paſſage in his Book, where he ſays, 
„ 51 Saying will not ſerve their Turn, the Queen 
againſt bin. and Council will have it ſo: Which could be 
levelled only againſt the Queen and State. An- 
other Paſſage alſo was cited, wherein it is ſaid, 
They are not ſafe, though they have human Au- 
thority on their Side: For he that is on our Side, 
is mightier than they: Which the Court inter- 
pon a reviling her Majeſty, and threatening 
er with Force and Violence. 
To this Udall replied; it was true, whoever 
did unjuſtly, was not ſafe, though all the Powers 
in the World defended him in it: But they had 
no Thoughts of uſing Force or Violence. 
#.:.....: Then the Court adjourning, the Jury, in 
ied the Afternoon, brought the Priſoner in Guilty 
of Felony. | | 
The next Day, being the 25th of Fuly, thePri- 
ſoner was called to Judgment; when the Court 
informed him, that, if he would acknowledge 
Sentence re- his Offence, they would endeavour to obtain 
ſpited on his his Pardon. To which he anſwered, he would 
S«bmyior. ſubmit himſelf to her Majeſty ; but could not 
forſake the Cauſe, which he held to be the un- 
doubted Truth of God. 
The Judge replied, I hold your Doctrine to 
be an undoubted Falſhood : And if the Presby- 
tery, you ſeek for, were once eſtabliſhed, it 
would overturn the Government : And you tell 
us in your Book, if you cannot have your Diſ- 
cipline with her Majeſty's Conſent, you will 


have it, though you make our Hearts ake : You 


will bring the Queen and the Crown'under your 
Girdles. Some of you have gone ſo far as to 
ſay, we bave no Church, no Sacraments, no 
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was deferred, and he petitioned the Queen for 1590, 
a Pardon: But relapſing into his former Obſti- 3* Els. 
nacy, Sentence was pronounced againſt him the 
next Lent Aſſizes. While he lay under Sen- Sentence 
tence of Death, he petitioned her Majeſty again; Pe. 
and King James, of Scotland, was pleaſed to in- 
tercede in his Behalf : And the Queen referring 
the Matter to Archbiſhop J/hizgift, his Grace y, ,, f ,, 
conſented to his Enlargement, on Condition he Liberh. 
would leave the Kingdom. | 


It ſeems a little hard upon the Priſoner, that, Remarks en 


not inform him, how many of the Jury he might 
challenge. The reading the Depoſitions of 
Witneſſes againſt him, and the denying to ex- 
amine his own Witneſſes, were {till greater 
Hardſhips: But in this he had the ſame Uſage 
as other Priſoners in thoſe Days had. The 
Duke of Norfolk had no better Treatment : 
Nothing was permitted to be offered that made 
for the Prifoner, and againſt the Crown as the 
termed it ; which was certainly very high In- 
juſtice, notwithſtanding it was then the general 
Practice: And the ſucceeding Age ſeemed to be 
aſhamed of it ; though it was not till after the 
Revolution, that the Priſoner's Witneſſes were 
allowed to be ſworn, and conſequently very lit- 
tle Credit was given to them. 

Now, indeed, the Priſoner, has all the fair 
Play he can deſire: No Depoſitions are read 
againſt him in Capital Caſes, where the Wit- 
neſs can be produced; and he may have the Pro- 
ceſs. of the Court, to bring in his Witneſſes ; 
though ſtill no Counſel is allowed in Felony : 
And, if the Proof be ſufficient to ſatisfy the Ju- 
ry, two Witneſſes are not required, to convict 
a Perfon of Felony. _ 

As to the Charge the Court gave the Jury, to 
find the Priſoner Author of the Book, and leave 
the Law to them : This was no more than or- 
dering them to give a ſpecial Verdict, which is 
ſometimes done to this Day : But the Jury may, 
if they think fit, take the Law, as well as the 
Fact, upon themſelves, and find, generally, 
Guilty, or Not Guilty. 

Some are apt to think, the Law was ſtretch- 
ed ; and that the Priſoner had hard Uſage, in 
being indicted on the 23d of Eliz. which made 
it Felony to revile. the Queen, and incite the 
People to Rebellion; infinuating, that the abu- 
ſing the Biſhops, the oppoſing the Eccleſiaſtical 
Laws, and threatening, by. Force, to ſubvert 
the Church, did not bring him-within the Dan- 
ger, of that Statute : But, as it pee to have 
been reſolved by all the Judges of England, that 
theſe Things were Felony by that Statute ; and 
that the inciting the People, to deſtroy the Ec- 
cleſiaſtical Government, which was a Part of 
the Conſtitution, was as criminal, as if he had 
incited them to oppoſe her Majeſty's Civil Go- 
vernment, ſhe being ſupreme in all Cauſes, - - 
Eccleſiaſtical and Civil, the Law does not ſeem 
to have been much ſtrained in this Caſe. Was 
a Party of Men, in Scatland, to preach againſt 
the Kirk, and incite the People to deſtroy the 
Presbyterian Diſcipline there, at this Day, I 
Queſtion whether it would not be deemed I rea- 


Miniſters, nor any Worſhip of God among us. I ſen againſt their Conſtitution. They would 


What Confuſion muſt this create, if not looked Ei 


to in Time? 5 3 
At length Udall promiſed, he would ſubmit 


_ himſelf to her Majeſty : Whereupon Sentence 


Ut, that their Kirk was Part of the Eſtabliſn- 
em; and that it was no leſs Penal to deſtroy 
Ot cclefiaſtical than Civil Government. 
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fit to proſecute this turbulent Preacher, for his | very mercifully dealt with at laſt, and ſuffered 


1592, 
34 Eliz. 
LA — 

Perrot's 
Tryal. 


os Indict- 
ments for the 


ſame Species 
of Treaſon, 


The Evi- 
dence, 


Sir John's 
D:fence, 


a” gave the Deponent fifty Pounds. 


ſeditious Diſcourſes and Writings, 


to deter | no other Puniſhment, than a few Months Im- 


others from the like Attempts, we find he was | prifonment. 


* 


— 
— 


The Trial of Sir Joun PER RO T, late Lord Deputy of Ireland, for 
High Treaſon, before Commiſſioners of Oyer and Ter miner, at Weſtmin- 
ſter, the 27th of April, 1592. 34 Elix. | 


red againſt him: The firſt Indictment 

charged him with High Treaſon, in 
compaſling and imagining the Death and De- 
ſtruction of the Queen: And to that End, with 
correſponding with the King of Spain, and ſeve- 
ral T raitors there, to procure an Invaſion of the 
Kingdoms of England and Ireland; and with 
inciting and encouraging ſeveral Traitors and 
Rebels at Home, to raiſe an Inſurrection in 
Ireland. 

The ſecond Indictment alſo charged him 
with High Treaſon, in compaſſing the Death 
of the Queen; and to that End, correſponding 
with the Duke of Parma, and adviſing with 
Sir William Stanley, a Rebel to the Queen, con- 
cerning his traiterous Purpoſes. 


6 © HERE were two Indictments prefer- 


DO 


The firſt Part of the Evidence charged Sir 
hn, with ſeveral diſreſpectful Speeches of her 
lajefty ; from whence the Queen's Counſel 

inferred the T reaſon of his Heart : Particularly, 
it was teſtified, that, when the Queen ſent him 
Orders to Dublin, he ſaid in Council, Stick not 
fo much upon the Queen's Letters of Command, 
for ſhe may command what ſhe will, but we will 
do what we lift : That the Queen ſending him 
her Orders, to make Mr. Errington a Clerk of 
the Exchequer, he faid, This fidling Woman 
troubles me out of Meaſure, God's Wounds, he 
ſhall not have the Office, I will give it to Sir 
Thomas Williams: That the Queen adviſing 
him, in her Letters, to look well to his Charge, 
at the Time of the Spaniſb Invaſion, he ſaid, 
Ab, filly Woman ! Now fhe ſhall not curb me : 
She ſhall not rule me. Now, God's Lady dear, 
T ſhall be her white Boy now again. Doth ſhe 
think to rule me now ? That John Garland 
bringing him a Letter from the Queen, that 
vexed him, he ſaid, God's Wounds, this it is to 
ſerve a baſe Baſtard, piſs-kitchen Woman. If I 
had ſerved any Prince in Chriſtendom, Thad not 
been ſo dealt withal. | 

o ſhew that he had been guilty of direct 
Treaſon, Witneſſes were brought, to prove that 
he had harboured and protected T raitors. The 
principal Witneſſes whereof was one Dennis, 
an Triſh Prieſt. Dennis alſo depoſed, that Sir 
John gave him Letters to the King of Spain, to 
invite him to invade the Kingdoms of England 
and Ireland; ſtipulating for himſelf, that if his 
Catholick Majeſty ſucceeded, he ( Sir 72 
might be made Sovereign of J/ales; and that 


ther Witneſſes teſtified, that Sir John cor- 
reſponded with the Duke of Parma; and with 
Sir Villiam Stanley, when he was in actual 
Rebellion. 

Sir John's Defence conſiſted chiefly in Pro- 
teſtations of his Innocence, and Declarations of 
his Loyalty; or of Exceptions to the Witneſſes, 
who were either his Enemies, he obſerved, or 


perjured Iriſb Villians, of no Conſcience, or Cha- 
racter; particularly Dennis, the Prieſt, he ſaid, 
had changed his Religion five Times in ſix 
Vears; had counterfeited his Hand ſeveral 
Times; was a common Drunkard, and a Liar; 
and had been perjured a thouſand Times. Sir 
John acknowledged, indeed, that he was paſſion- 
ate, and might have been guilty of haſty 
Speeches ; but that he ſerved her Majeſty faith- 
fully; particularly in that Year of Danger, 1588. 
And it wasnot likely, afterwards, he ſhould pro- 
mote Invaſions and Inſurrections in her King- 
doms. However, there being ſeveral Miniſters 
of State upon the Bench, particularly, the Lord 
Chamberlain, the Lord Buckur/t, and Sir Ro- 
bert Cecil, who laboured to get him convicted, 
the Jury found him GUILTY ; and he was con- 
demned as a Traitor. But he was reprieved 
from Time to Time, and died at length a na- 
tural Death in the Tower ; when the Queen, 


as it is faid, was about to have granted him a 
full Pardon. 


He is con- 
victed. 


Here we have an Inſtance of the Danger of gar e 


being too free with the Characters of Princes; 
and, how eaſy is it, where a Court gives any 
Encouragement to the Suggeſtions of a Great 
Man's 3 to get him condemned, as 
guilty of the moſt heinous Offences. There is 
little Room to doubt, but that Sir ohn Perrot 
had, in the main, been true to his Truſt. It is 
not to be ſuppoſed, the Queen would have made 
him Governor of Ireland, in the moſt dangerous 


Times, if ſhe had ſuſpected his Integrity; and 


Perrot's 


Trial. 


there muſt have appeared a great deal more a- 


gainſt him, at his Tryal, if he had been ina Con- 
ſpiracy to bring in the Spaniard. 


Probably, when he found himſelf at a Diſtance 
from the Court of England, he might be guilty 


of ſome Indiſcretions, and aſſume a more arbi- 
trary Power than his Commiſſion would juſtify ; 
and, by his own Confeſſion, he ſeems to have 


been guilty of ſome raſh and diſreſpe&tful 


Speeches of the Queen ; for which, we ſee, ſhe 
found an Opportunity to humble him : But, 
probably, never deſigned to take his Life ; eſpe- 
cially, if it be conſidered, that ſhe reſtored his 


Eſtate, which was a great one, to his Son, aſter 
his Death, 


What could be the Reaſon of preferring 


two Indictments againſt Sir John, for the ſame 
Species of 'T reaſon, is not eaſy to be conceiy- 
ed, unleſs it was. to add the greater Ter- 
ror to the Proſecution ; and, at laſt, I do 
not perceive, that the Jury gave more than one 
Verdict, or took any Notice, there was more 
than one Indictment. But in theſe old J rials, 
which ſeem to be taken at random, by People 
of very little Judgment, we muſt be content 
with ſuch Lights as they could give us. When 
we come nearer our own Times, we meet with 
them more perfect. 


The: 
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1600. 


— 
Earl Gow- The Attain 


rie's Attain- 


der. 


der, in the Parliament of Scotland, of 


Jon N late Earl of 


Gowrie;, ALEXANDER RUTHUEN his Brother; HE N R 
Ru THU EN, Hug H MoNCRE1F, and PETER Evior, 
their Accomplices, for High Treaſon, the 15th of November, 1600. 


HE Subſtance of the Depoſitions of the 


Witneſſes, examined before the Lords of 


the Articles, (a Committee that prepares 
Matters for the Parliament) zs as _ : 


Depsſitionzof The Duke of Lenox depoſed, that he attend- 


the W, uneſſes. 


ed his Majeſty to the Chaſe, on the fifth Day 
of Auguſt then laſt paſt, together with Alexan- 
der Ruthuen, Brother to Earl Gowrie, and 
others: And that, having killed a Buck, Alexan- 
der invited his Majeſty to dine with his Brothers 
the ſaid Earl, at Perth (or St. Fohns's Town) ; 
and, to induce his Majeſty to go thither, ac- 
quainted him, that a certain Perſon there, had 
found a Pitcher full of Gold, of various Coins; 
but defired, he would take none of his Attend- 


ants with him ; which creating fome Suſpicion 


in his Majeſty, he defired the Duke to follow 
him wherever he went with the ſaid Alexander, 
and not to leave him. 

That, when they came near Perth, Ear! 
Gotorie, accompanied by divers Perſons, met 
his Majeſty on Foot, and conducted the King to 
his Houſe ; and, that the Earl of Mar, Sir Tho- 
mas Ereshin, and ſeveral other Noblemen and 
Gentlemen, followed his Majeſty into Earl 
Gowrie's Hall: That, the King going to Din- 
ner in another Room, the Deponent (the Duke) 
and the reſt of the Court, afterwards ſet down 
to Dinner in the Hall; and Earl Gowrie came 
to them, and ſaid, his Majeſty deſired they 
would drink his Health; and, as ſoon as they 
had drank, he (the Duke) got up, and went to 
find out his Majeſty ; but the Earl told the 
Company, the King was gone to repoſe himſelf ; 
and led them into the Garden, where Mr. 
Thomas Cranſtoun came to them, and ſaid, the 
King was on Horſeback : Whereupon Earl 
Gowrie called, to Horſe, and they came to the 
Fore-gate, and the Porter telling them, his 
Majeſty was not paſſed that Way, Earl Gawrze 
aſſured them, he was gone out at the Back-Gate: 
W hereupon the Company paſſed through the 
Fore-gate; and, while they were ſtanding be- 
fore it, debating which Way the King was 
gone, he (the Duke) heard a Voice, and ſaid to 
the Earl of Mar, This is the King's Voice that 
Cries, be where it will; and fo they all looked 
up to the Lodging, and ſaw his Majeſty look 
forth of the Window without his Hat ; his 
Face red, and a Hand griping his Cheek and 
Mouth ; and the King cried out, Murder / 
Treaſon | my Lord Mar, help, help! And im- 
mediately the Lord Mar and the Company, 
ran up the ſtairs of the Gallery- Chamber; 
where his Majeſty was, to relieve him, but found 
the Door faſt; and, notwithſtanding they got 
large Hammers to break it open, they did not 


enter the Chamber, till Earl Gowrie and his 


Brother were both flain. 


The Earl of Mar's Depoſition was of the 
ſame Tenor as that of the Duke of Lenox's. 


Andrew Henderſon, Chamberlain of Schoon, 
depoſed, that on Monday Night, the 4th of Au- | 


guſt then laſt paſt, being in Company with 
Earl Gawrie and Mr. Alexander Ruthuen with- 
in the Earl's own Chamber, the Earl ordered 
the Deponent to ride with his Brother Alexan- 
der to Falkland, at four the next Morning, and 
take Andrew Ruthuen with him ; and, that he 
(the Deponent) ſhould haſten back with his Bro- 
ther's Orders, leaving Andrew Ruthuen with 
them; and, that they all went to Falkland to- 
=> where they met with his Majeſty : That 

r. Alexander thereupon ordered the Deponent 
to ride back to Perth, to his Brother the Earl, 
and acquaint him, that his Majeſty would be 
there with a few People, and that a Dinner 
ſhould be prepared for him: That when he ar- 
rived at Perth, the Earl enquired, privately; of 
the Deponent, how his Brother was received by 
the King, and what Number of People his Ma- 
jeſty brought with him: And bid him (the 
Deponent) put on his Secret (his Armour under 
his Cloaths) for he had a Highland Man to take ; 
and that he accordingly did put on his Secret : 
That the Earl alſo ordered him to ſend for his 


(the Earl's) Steel Bonnet and Gantlet; and 


that afterwards, his Majeſty, the Duke of Lenox, 
and the Earl of Mas, with ſeveral other Noble- 
men and Gentlemen, came to Earl Gmwrie's 
Houſe in Perth: That the Earl, Alexander Ru- 
thuen, and the Deponent, being in the outer 
Chamber, where the King dined, Earl Gowrie 
ſpoke to him (the Deponent) privately, and bid 
him do what his Brother ordered him; and 
then locked him in the Room ; where he had 
not remained above half an Hour, when Alex- 
ander Ruthuen opened the Door, and entered 
the Room, dragging in the King by the Arm : 
That then he put his Hat on his Head, and 
drawing out the Deponent's Sword, ſaid to his 
Majeſty, Sir, you muſt be my #6 ac : Remem- 
ber on my Father's Death: And, as he held the 
Sword to the King's Breaſt, his Majeſty being 
about to ſpeak, Alexander ſaid, Hold your Tongue 
Sir, or, by Chriſt, you ſhall die; and his Ma- 
jeſty anſwered, Mr. Alexander, ye and I were 
very great together : and as touching your Fa- 
ther's Death, Man, I was a Minor : My Coun- 
cil might have done any Thing they pleaſed. And 


farther, Man, albeit ye bereave me of my Life, 


ye will not be King of Scotland; for I have 
both Sons and Daughters; and there are Men 


in this Town, and PÞriends, that will not leave it 


unrevenged : That, while Alexander Ruthuen 
held the Sword at the King's Breaſt, the De- 
ponent wrenched it out of his Hand; and Alex- 
ander ſaid, It was not his Life, or his Blood, 
that he craved , and the King anſwering, hat 
is it you crave Man, if you crave not my Life? 
Alexander replied, It is but a Promiſe ; and my 


| Lord my Brother will tell you: Then the King 


laid, fetch your Brother; which Alexander ſaid 


he would, provided the King would not cry out, 


or open the Window, till he came again; and 
the King promiſed he would not: Then Alexan- 
| | der 
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der went out, and locked the Door after him: 
Whereupon the King ſaid to the Deponent, 
How came you here Man? and he anſwered, 
As God lives, I am ſhut in here like a Dog. 
Then the King ſaid, will my Lord Gawrie do 
me any Evil, Man? and the Deponent anſwer- 
ed, I vow to God I will die firſt; and the King 
bidding the Deponent open the Window, Alex- 


ander Ruthuen came in again, and ſaid to his 


Majeſty, By God there is no Remedy, endeavour- 
ing to bind his Hands with a Garter : Where- 
upon the King ſaid, I am a free Prince, Man, I 
will be not bound, and thereupon he got his Hand 
away; and the Deponent took the Garter from 
Alexander, who then threw his Left Arm a- 
bout the King's Neck, and thruſt his Right 
Fiſt to his Mouth: W hereupon, the Deponent 
having opened the Window, his Majeſty cried 
out Treaſon, Treaſon ! and Alexander ſaid to 
the Deponent, Am I te have no Help from 
thee ? Thou Villian! we all die; and lay- 
ing his Hand on his Sword, the King ſtayed his 
Hands, and prevented his drawing of it; and, 
in the mean Time, the Deponent opened the 
Door, and let the King's Servants in ; and 
John eg. entering firſt, laid about him 
with his Sword; but the Deponent made his 
Eſcape into the Yard, where he ſaw Earl Gow- 
rie with his Head-Piece on, and his two drawn 


Swords in his Hands, accompanied by ſeveral 


Perſons ; but the Deponent went home to his 
own Houſe, and told his Wife, it he had not 
been at the Earl's, the King had been ſtabbed 
twice that Night. 

The Abbot of [nchechaffrey depoſed, that, on 
the 5th of Auguſt laſt, ſtanding before Earl 
Gowrie's Gate, in Perth, with the Duke of 
Lenox, and the reſt of the Company above-men- 
tioned, they heard a Voice, and ſaw his Ma- 
jeſty looking out of a Window, without his 
Hat, his Face red, and crying, Fy, Help, my 
Lord Mar / Treaſon! Treaſon! I am mur- 
der'd! That, in an Inſtant they perceived, he 
was pulled by Force from the W indow ; and 
that they thereupon ran up into the Gallery, to 
reſcue his Majeſty, as the Duke of Lenox and 
the Earl of Mar, had depoſed. 

The Abbot of Lindores confirmed the Duke 
of Lenox's Depolition z and depoſed further, 
That, after Dinner, it being given out, that his 
Majeſty was departed towards Falkland, and 
they were come down to the Gate, the Porter 
aſſured them, his Majeſty was not paſſed forth; 
and Earl Gawrie affirming, he was gone out at 
the Back-gate, the Porter ſaid, That cannot be, 
my Lord, for I have the Key of the Back-gate, 
and his Majeſty crying out of the Window, 
Treaſon ! Treaſon ! &c, ſoon after, this Depo- 
nent ſaw James Ereskin, and Sir Thomas Ereſ- 
kin, lay Hands upon Earl Gawrie, ſaying, Tray- 
tor ! this is thy Deed, and thou ſhalt die: But 
Earl Gowrie's Men reſcued him from them ; 
and the Earl with two drawn Swords, and ac- 
companied by thirty Perſons, ran into the Houſe 
where his Majeſty was. | | 

Sir Thomas Ereshin confirmed Lindore's De- 
poſition ; and added, That, Sir John Ramſay 
calling upon them, to come up and aſſiſt his Ma- 
jelty, they ran up; and, meeting Alexander 
Ruthuen, all bloody, they ſaid this is the Tray- 
tor, and fell upon him, and killed him ; and, 
that they afterwards entered the Chamber, 


where they ſaw only the King, and Sir John 
Ramſay; but that, ſoon after, Thomas Cranſ- 
ton, followed by the Lord Gowrte, and ſeveral 
more, entered the Room, with their Swords 
drawn, and fought with the King's Friends, 
till Sir John Ramſay, gave Earl Gowrie a mortal 
Wound; and, upon his falling, Cranſtoun, and 
the reſt of Gotorie's Party fled. 

Sir John Ramſay depoſed, That, hearing his 
Majeſty cry out, he ran up to the Chamber, 
burſt open one of the Doors, and ſaw the King, 
and Alexander Ruthuen ſtruggling together: He 
thought his Majeſty had Alexander's Head un- 
der his Arm; and that Alexander, who was al- 
moſt down on his K nees, had his Hand upon his 
Majeſty's Mouth : That his Majeſty, ſeeing the 
Deponent, cried, Fy ! ſtrike him, he has Ar- 
mour on; and the Deponent, thereupon ſtrik- 
ing Alexander with his Sword, the King ſhoved 
him out of the Door, down the Stairs; after 
which, the Deponent called out of the Window 
to Sir Thomas Ereskin, and the reſt of the King's 
Servants, who came up: The reſt of his Depo- 
fition confirmed that of Sir Thomas Ereshin. 

John Graham confirmed the Depoſition of 
the Duke of Lenox, and the Earl of Mar ; ad- 
ding, T hat, as he was at Dinner in the Hall, 
with the reſt of the Company, he ſaw the King, 
and Alexander Ruthuen, pals through the Hall, 
towards the Gallery ; and as this Deponent, 


John Hamilton, and others were following, A 


lexander cried back, Gentlemen, ſtay, for fo is 
his Highneſs's Will. 

Andrew Roy, one of the Baillies of Perth, de- 
poſed, That he dined with the Company in 
Earl Gotorie's Hall, the 5th of Auguſt; and 
that, ſtanding with the reſt before the 
Gate afterwards, and hearing the King cry out 
Murder, Treaſon, &c. he raiſed the Town to 
reſcue his Majeſty, and the Multitude aſſem- 
bled about Earl Gawrie's Houſe ; but, the En- 
counter being over, his Majeſty ordered them 
to diſperſe: However, it was ſome time before 
the People would be pacified, their Provoſt, 
Earl Gotorie, being killed. 

Robert Chriſtie, Porter to the late Earl Gowrie, 
depoſed, That on the 5th of Augu/t, the Duke 
of Lenox, the Earl of Mar, and his Maſter, 
coming after Dinner to the Gate, my Lord 
Duke asked, if his Majeſty had paſſed the Cloſe ; 
to which the Deponent anſwering, He had not, 
Earl Gotorie was angry, and faid, he lied, he 
was gone out at the Back-gate; to which the 
Deponent anſwered, That cannot be, my Lord, 
for I have the Key ; and afterwards he ſaw his 
Majeſty looking out of the Window, and heard 
him cry Treaſon! Treaſon ! Help, Lord Mar / 
W hereupon the Duke, the Earl of Mar, and 
the reſt, ran up ſtairs to the Gallery; and that 
Earl Gowrie coming from the Street, with a 
Steel Helmet on his Head, and two naked Swords 
in his Hands, accompanied by Alexander and 
Harry Ruthuen, Patrick Eviot, Hugh 19 
and Thomas Cranſtoun, all with drawn Swords, 
ran into the Houſe alſo ; but what was done 
there, he knew not. 

Alexander Blair depoſed, That on the ſaid 
5th of Augu/t, he ſaw Alexander and Harry 
Ruthuen, and Hugh Moncrief, come down the, 
little Stair-Caſe, where they and Lord Gawrie 
went up with naked Swords in their Hands. 

| Willam 
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ww oth of Augu/?, he ſaw, within Earl Gotwrie's 


Cloſe, after the Fray, Patrick Eviot, and Hugh | 
Moncrief, both bloody, with their naked Swords 


in their Hands. 
Thomas Burrell, Burgeſs of Perth, depoſed, 
That on the ſaid 5th of Auguſt, at the time of 
the Fray, entering Earl Gowrie's Cloſe, he ſaw 
there with drawn Swords, Alexander and Har- 
ry Ruthuen, and Hugh Moncrief bloody in his 
Face; that, at the ſame time, he ſaw Thomas 
Cranſtoun come down the Back-Stairs, and took 
his Sword out of his Hand; and he heard Alex- 
ander Ruthuen cry out, for Fire and Powder. 
Robert Brawn one of his Majeſty's Servants, 
confirmed the Depoſitions of the Duke of Lenox; 
and the Earl of Mar, adding, that he followed 
them to the Room where his Majeſty was, up 
the Stair-Caſe; and at his firſt Entry he ſaw 
Earl Gotorie lie dead; and there were at that 
time with his Majeſty, Sir John Ereskin, Sir 
Hugh Herris, Sir John Ramſay, and George 
Wilſon. | 
eſe Depoſitions were confirmed by ſeveral 
more of the like Tenor, 
Sentence, to The Parliament, thereupon, decreed and de- 
forfeit their clared, that the ſaid Earl Gotorie, and Alexander 
Lands and Ruthuen his Brother, were guilty of open and 


Honours, as 
Traitors. 


that their Lands, Eſtates, and Honours, ſhould 
be forfeited. | 

The like Sentence paſſed againſt Alexander 
and Harry Ruthuen, Sons of the late Alexander 
Ruthuen, Hugh Moncrief, Brother to William 
Monerief, and Patrick Eviot Brother to Colin 
Eviot of Balhoufie. 

Several A: An Act alſo was made, to diſinherit the Bre- 

2afedagainfi thren, and all the Poſterity of Earl Gowrie, from 

te Ruthu- enjoying any Heritage, Place or Office, in Scot- 

Jay land; and forbidding all Perſons, to move or in- 
terceed for them, upon High Pains. 

By another Act, the Surname of Ruthuen was 
extinguiſhed ; and ſuch of them as were inno- 
cent of this 'T reaſon, were ordered to take other 
Names. 

By a third Act, the 5th of Auguſt was ap- 
pointed to be kept as a Thankſgiving annually, 
for the King's Deliverance: And by a 4th Act, 
the Lands and Eftate of Ruthuen were annexed 
to the Crown; and by ſeveral other Acts Sir 
Thomas Ereskin, afterwards Earl of Kelly, Sir 
John Ramſay, Sir Hugh Herris, and the reſt, 
who were more immediately concerned in the 
King's Preſervation, had Rewards conferred up- 
on them by Parliament. 

RES In the Year 1582. William Ruthuen whom 
Cs.” King James VI. had lately created Earl Gowrie, 
Cenſpiracy. with the Earl's of Mar, and Lage, and ſe- 
veral other Lords of the Faction, ſeized on his 
Majeſty's Perſon, then about ſixteen Years 
of Age ; made the Earl of Arran, his prime 
Miniſter, Priſoner, and compelled the Duke of 
Lenox, the Regent, to fly the Kingdom : After 


IVilliam Reynd, depoſed, That on the ſaid accepting, that they entered into another Con- 


manifeſt Treaſon; and thereupon adjudged.. 


— 


1600. 
ſpiracy, to ſeize his Perſon: Whereupon they 
were commanded to depart the Realm; and ſe- 
veral of them went to Ireland, the Low Countries, 


and France; but Earl Gawrie endeavoured to 


conceal himſelf in the Country. And now, 
the King having aſſembled a free Convention, 
the ſeizing of his Perſon was declared to be a 
treaſonable Act; while the Presbyterian Clergy, 
on the other Hand, being convecated, by their 
own Authority, decreed the ſeizing of the King to 
be juſt ; and declared, that thoſe, who did not ap- 
prove of it, deſerved to be excommunicated. 

In the mean Time, the exiled Lords having 
concerted Meaſures with Earl Gawrie, returned 
on a ſudden to Scotland, in the Beginning of the 
Year 1584. and ſurprized the Town and Caſtle 
of Sterling: But the Miniſtry having ſome In- 
timation of the Plot, and making Earl Gowr:e 
Priſoner, the reſt of the diſaffected Lords were 
defeated, and forced to fly their Country again; 
and Earl Gowrie, being brought to his Trial, 
for this third Conſpiracy againſt the King and 
Government, for making War on his Majeſty, 
and ſeizing the Fortreſſes of Sterling and Perth, 
was convicted, condemned, and beheaded, the 
ſame Day; for the Miniſtry were fo well ap- 
prized of his Majeſty's merciful Diſpoſition, 
that they knew he would pardon the Earl again, 
if they did not diſpatch him, before the King 
had notice of his Condemnation; though his re- 
peated Conſpiracy againſt the Government, 
made his Death in a Manner neceſſary. 

His Majeſty did not only expreſs his Diſlike, 
of this haſty Execution, afterwards ; but reſtored 
John, the late Earl's eldeſt Son, to his Honours 
and Eſtate; made his Brother Alexander one of 
the Gentlemen of his Bed-chamber ; and their 
Siſter was a Maid of Honour to the Queen. But 
no Careſſes, or kind Uſage, could make any Im- 
preſſion on the two Brothers. Their Father, 
indeed, was executed in the King's Minority, 
and, evidently, without his Conſent: Vet, as 
as It was tranſacted in his Reign, they looked on 
it, as an Indication of an ignoble and, puſillani- 
mous Spirit, not to revenge it on the King; and, 
thus, fourteen Years after their Father's Death, 
we find, they conſpired to ſeize, and murder 
his Majeſty, in the Manner above-related ; and, 
as Rapin, himſelf, obſerves, Vol. . p. 195. of 
the Odtavo T ranſlation, his Eſcape was, in a 
Manner, miraculous: 

Archbiſhop Spor/wood relates, that the News Ie Behavi- 
of this laſt Attempt on the King's Perſon, at 5% 4 wv 
Perth, being brought to Edinburgh, the Privy- CHI 


ier- Yen this 


Council ordered the Miniſters of the Town, to Cn/piracy. 


call their Pariſhioners to Church, and return 
God Thanks for his Majeſty's Deliverance ; but 
they endeavoured to excuſe themſelves, as not 
being acquainted with the Particulars of what 
had happened. To take off which Pretence, it 
was anſwered, An exact Information of ever 

Circumſtance was not neceſſary : Their Buſi- 


which they ſummoned and packed an Aſſembly | neſs was only to ſignify, the King had eſcaped 


of the States; where they compelled the Minor 
King to approve their Proceedings. Of which, 
Cambden relates, that even Buchanan declared 
his Abhorence. | 
The King having diſengaged himſelf, and got 
out of the Power of the diſaffected Lords, offer- 
ed them a Pardon; which they were ſo far from 


a great Danger, and exhort the People, to thank 
God for ſo merciful a Providence. To which 


they replyed, That nothing ought to be delivered 


from the Pulpit, without preciſe Certainty of the 


Truth ; and, that every Thing mentioned in that 
Place, ſhould be ſpoken in Faith. And, when 
no Arguments could prevail on them, the 


: L Council 
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Trial of the 
Earls of 
Eſſex and 
Southamp- 
ton, for 
Treaſon, 


The Charge, 


The Evi- 
dence, 


Council went in Proceſſion to the Market-Croſs; e 
ubere the Biſhop of R 


of gave a Narrative of 
the Conſpiracy, and cloſed his Diſcourſe with a 
Thankſgiving, The next Week, when the 
King came to Edinburgh, there was a Sermon, 
on the Occaſion, preach'd by Mr. Patrick Gal- 
loway ; and in November following, when the 
Parliament met, the Act above-mentioned was 
made, for obſerving the 5th of Augu/t, annu- 
ally, as a Day of Thankſgiving; and thoſe 
Miniſters, who refuſed to ſolemnize it in Ed- 
inburgh, were ordered to depart the Town 
within eight-and-forty Hours, and not to preach 
under Pain of Death, in his Majeſty's Domini- 
ons: Whereupon three of the Number, v:z. 
Balcangqual, at'r 206 and Hall, thought fit to 
reconcile themſelves to the Government, and 
declare, They were fully convinc'd of the Truth 


of Gowrie's Conſpiracy : But before they re- 
turned to Edinburgh, they were obliged, pub- 
lickly, (in the Churches aſſigned them) to de- 
clare their Belief of the treaſonable Attempts at 
Perth : and ask God and the King's Pardon, for 
N Matter of Fact. 

Rapin, Vol. 9. p. 195. of the Oceavo Tran- 
ſlation, gives this ſhort Account of the Matter, 
(vi. ) Some found out a Way more ready, and 
effectual, to prevent the King of Scots aſcending 
the Throne of England. The Ruthuens, Sons 


to Earl Gowrie, beheaded in 1584. conſpired 


againſt him ; and, inviting him to their Houſe, 
on one Pretence or other, deſigned to murder 
him; but he 1 by a Sort of Miracle: 
The two Ruthuens were killed in the Attempt, 
and their Accomplices condemned to Death. 


1 600. 


— 


H E Priſoners were indicted for High- 

Treaſon, in compaſſing, and imagining, 

the Death of the Queen, and the ſubver- 
ſion of the Government, and raiſing an Inſur- 
rection and Rebellion, for that End; particu- 
larly, they were charged with conſpiring, to 
ſurprize her Majeſty in her Palace ; with im- 
priſoning ſeveral Members of the Privy-Coun- 
cil; inciting the Citizens of London, to Sediti- 
on and Rebellion; aſſaulting the Queen's For 
ces in the Streets; and holding out E/ex- Houſe 
againſt her Majeſty. 

The Evidence, produced againſt the Prifo- 
ners, was, firſt, Henry Witherington, who de- 
poſed, That the Priſoners defended Eſſex-Houſe, 
and impriſoned the Privy-Councillors. 

Sir Walter Ralegh depoſed, That he met 
Sir Ferdinando Gorges, upon the Thames, who 
told him, that the Earl of Eſex had a ſtrong 
Guard in his Houſe, and it was like to be a 
bloody Day's Work. 

Sir Ferdinando Gorges Examination alſo was 
read, who depoſed, T hat the Earl of Eſex ſent 
for him up to Town; complained of his Diſ- 
grace at Court, which he could not endure, ſaid, 
that great Numbers of Noblemen, and Per- 
ſons of Quality, were diſcontented, and would 
join him; and deſired the Deponent's Aſſiſtance: 
That they had ſeveral Conſultations, concern- 
ing ſurprizing the Court, ſeizing the Tower, 
and making an Inſurrection in the City: That 
the Deponent diſuaded the Inſurrection; and 
the Earl of Southampton ſaid, It was three 
Months ſince the Plot began, and ſhould they re- 
ſolve on nothing? 

The Examination of Sir Charles Danvers 
alſo was read, who depoſed, That the Priſoners 
conſulted to ſurpriſe the Court, and ſeize the 
Tower: That the Guards alſo, were to be ſe- 
cured, in order to get Acceſs to the Queen: 
And, that afterwards the Earl of Eex re- 
ſolved to call a Parliament to redreſs Grievan- 
ces: And Sir John Davies gave the like Evi- 


dence. 


The Trial of RoBERT Earl of Eſex, and HENRY Earl of Southampton, 
for High-Treaſon, before the Lord Buckhurſt High-Sieward, and twenty- 
five other Peers, the 19th of Feb. 1600. 43. Elix. 
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43 Eliz« 


Sir Chriſtopher Blunt confirmed the Evidence 


of the two laſt Witneſſes ; and added, that the 


Earl intended to have altered the Govern- 
ment. 

The Earl of Rutland depoſed, he heard the 
Earl of Eſſex cry out in the Streets, England 
is bought and fold to the Spaniards ; and, that 
the Earl of Southampton was a Malecontent, and 
confederated with E/ex. 

The Lord Sands depoſed, That the Earl of 
Eſſen, being repulſed at Ludgate, ordered his 

ollowers to Charge: And there were other 


Witneſſes produced, that confirmed the Evi- 


dence already given. 

To this, the Earl of Eſſex anſwered, That 2. Ear of 
what he had done, was, in order to his own Eflex's 
Defence, without any diſloyal Intentions to her Pe. 
Majeſty : He only deſigned to preſent himſelf 
before her, with eight or nine Perſons, to en- 
treat her to remove ſome evil Counſellors, who 
had abuſed her with falſe Informations ; 
ticularly Cobham, Cecil, and Ralegh ; conclud- 
ing with Proteſtations of his Innocence, and, 
that he had never any Deſign upon the Crown 
of England, as the Attorney-General (Coke) 
had affirmed: And ſaid, he was no Favourer 
either of Papiſts or Sectaries. 

The Earl of Southampton acknowledged, The Earl of 
their going through the City was a fooliſh Acti- Seuthame- 
on ; and, that their Deſign of going through the fence, 8 
City with an armed Force, to Court, was only, 
that their Enemies might not hinder their Paſ- 
ſage to the Queen; before whom they intended 
to proſtrate themſelves, and ſubmit to her Mer- 
cy: And, that he never heard the Proclamation, 
ſaid to be made by the Lord Burleigh. 

Then the Lords, withdrawing for about half They are 
an Hour, returned, and brought in both the Pri- 22 convi#- 
ſoners GILT v of High-Treaſon ; and Sentence 
was pronounced againſt them accordingly, 

On the 25th of the ſame Month, the Earl ga ef Ef. 
of Eſſex was beheaded, on a Scaffold within the ſex bebeaded, 
Tower : He acknowledged, when he came to die, Southamp- 
that his Puniſhment was juſt ; and ſeemed moſt . 
concerned, that he had drawa ſo many of his 

| Friends 


A 


TN IA T 


roſes bis challenged one of them peremptorily ; but, 


3% the Court told him, they would not allow of ſuch 
Challenges: Whereupon, finding he was denied 
this Piece of Juſtice, he bid them proceed as 
they would; and twelve being ſworn, the At- 
torney-General opened the Indictment, and the 
Evidence; and, among other Things, obſerved, 
that the Priſoner had offered his Service to the 
Lord Admiral, and Mr. Secretary, to kill the 
Earl of Eſſex; and, they refuſing to be concern- 
ed in ſuch a Deſign, he would have made the 
ſame offer to the Queen; but the Attorney in- 
ſinuated, that this was in order to get an Oppor- 
tunity of attempting ſomething againſt her Ma- 
jeſty. To which Lea anſwered, he would have 
been the firſt Man to have gone againſt Eſex, 
while he thought him a Traitor; and would 
have ventured his Life againſt any Man, in De- 
fence of the Queen. 

Then Sir Robert Crofts, being ſworn, depoſed, 
T hat on Thurſday, about four in the Evening, 
Captain Lea, the Priſoner, came to him, as he 
was going abroad, and told him, he ſhould not 
go out; he muſt needs ſpeak with him; and, 
taking the Deponent aſide, ſaid it would be a 
brave Act, to ſet the Lords Eſſex and South- 
ampton at Liberty: That Sir Halter Ralegh 
might gain himſelf eternal Honour, and Love, 
if he would procure her Majeſty's Warrant, to 


free them, which he might compaſs by under- 


Majeſty, he anſwered, Ve might keep them out, 
by ſhutting the Door, and telling them that offer- 
ed to come in, that, if any harm came to the Queen, 
if ſhe would do otherwiſe than well, be it at their 
Peril, To which the Deponent anſwered, he 
would ſleep upon it. 1 

Then the Depoſition of Villiam Poynes was 
read, who depoſed, that he ſaw Captain Lea, the 
Priſoner, preſs towards the Privy-Chamber Door; 
and, miſtruſting the worſt, drew towards him, 
and obſerved he looked pale, his Countenance 
ſtern, and great Drops of Sweat itanding on his 
Face; and, leaning hard on the Deponent, 
the Captain ſaid, it was one of the Wonders of 
God, he was not in this Action with the 
Earl of Eſex, he was ſo well acquainted with 
him; and asked the Deponent, whether the 
Queen was at Supper. To which he anſwer- 
ed, No: But ſaid, if the Captain was ſo well 
acquainted with the Earl, he might do good Ser- 
vice; for it was likely he knew ſomewhat of the 
| Plot ; and that Captain Lea anſwered, Not I; 
but you ſhall hear ot more Villanies and Knave- 
ries yet. 


43 
1600. Friends into the ſame Guilt! As to the Earl of Fe frequently, which has been the Founda- py 
43 Eliz, Southampton, he was ſuffered to live; but re- ion of ſo many Plays and Romances; if it be 8 
mained a Priſoner for ſome Time. conſidered, that her Majeſty was in the Decline 
Remarks n There appears to have been abundant Evi- | of Life, before Eſſex came upon the Stage, and 
8 dence againſt thoſe two noble Priſoners; and, | near ſeventy, at the Time of the Conſpiracy, 
tien of the indeed the Facts were ſo notorious, that there | (he will, ſurely, be acquitted of any amorous 
Earl of was nodenying them: Therefore, the Evidence | Paſſion for him: Though it may be very inno- 
—— that was given by their Accomplices, and the cently ſuppoſed, ſhe had a great Regatd for this 
Depoſitions read againſt them, which were, cer- | Nobleman, and would, gladly, have pardoned 
tainly, not legal Evidence, were altogether un- | him, if he had not declared, it was inconſiſtent 
neceſſary : But, n. uch more, the Teſtimony Sir | with her Safety: For he had been bred up in her 
Walter Ralegh gave, That he heard another ſay, | Court from his Infancy ; and was General in 
that the Earl of E/ex had got a ſtrong Guard to | that popular Expedition, when Cadiz was taken 
defend his Houſe; and, there would be bloody | by Storm, and ſo much Treaſure brought to 
Work, Sir Walter was thought to be too for- | England, as rendered him the Darling of the 
ward in giving his Voice, againſt an Enemy, | Court, as well as of the People. It was, there- 
when there was no Occaſion for it; and his be- | fore, with the utmoſt Regret, that the Queen 
ing at the Execution of this Lord, was cenſured | found herſelf under a Neceſſity, to take away his 
alſo, as an Indecency ; it looking like a Triumph | Life; which ought to be remembered to her 
over an unfortunate Nobleman, with whom he | Honour, rather than made an Argument of a 
had been at Variance. | Criminal Paſſion. 
As to the Story of the Queen's heſitating on 
the Execution of this Lord, and varying her 
ou: The Trial of Captain THOMAS LE a, for High-Treaſon, at the Old- bos. 
— Baily, London, the 26th of Feb. 1600. 43 Eliz. 49 
an” A H E Indictment charged him with taking her Perſon ; and the Deponent anſwer- 
Charge. High-T reaſon, in compaſſing, and ima- | ing, You may be ſure hewill not do it, Captain Lea 
gining, the Death of the Queen: "The | replied, F half a Dozen reſolute Men, ſuch as 
OvertActs, laid in the Inditment, were, his ap- | might have Acceſs to the Preſence, would ſtep un- 
plying himſelf to Sir Robert Crofts, on the 12th | to the Queen, and kneel before her and never riſe 
of the fame Month of Febr. and endeavouring | till ſhe had figned a Warrant, and until the Earls 
to perſuade him, to aſſiſt, in forcing the Queen | of Eſſex and Southampton were brought into the 
to releaſe the Earl of Ex, then a Priſoner in | Queen's 3 they might do it; and named 
the Tower; and, his repairing to the Queen's | Sir Henry Nevil, Sir Jervis Clifton, Sir George 
Palace the ſame Evening, in order to have exe- | Gifford, Sir Richard Weſton, and themſelves. 
cuted his traiterous Purpoſes, And the Deponent objecting, that ſome might 
The Court The Jurors being called over, the Priſoner | come upon them, and remove them from her 


Then a Letter was read, from the Earl of E/- 


ſex, to the Deputy of [reland, recommending 

Captain Lea to the Deputy for Preferment. 
Part of the Priſoner's Confeſſion alſo was read, 
wherein he ſaid, he loved and honoured 5 
ar 
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Earl of Eſſex, as much as any Man in . 
ſave Sir Henry Lea: That Sir Chriſtopher Blunt, 
being Marſhal of the Army in Ireland, ſent him 
(the Priſoner) to Tyr-Oen, the General of the 
Rebels; and that he found him peremptory, uſ- 
ing inſolent Speeches, and condemning the Eng- 
liſh Nation, as a baſe People; adding, the Earl 
of Eſſex, was ſent to kill him, but he ſhould not 
compaſs it : That any of his Slaves might eafily 
kill the Earl, but he would not take the Life of 
any : And further, that if the Earl would follow 
his (Tyr-Oen) Plot, he would make him the 
greateſt Man in England. | 

Then the Priſoner inſiſted, that his whole 
Examination might be read ; but the Attorney- 
General would not admit of it, but {till recited 
theſe Words: That they would go to her (the 
Queen) and never leave her, till ſhe had done it: 
So that they intended, he ſaid, to have put a 
Force upon the Queen, by his own Confeſſion : 
And this was High-T reaſon, in whichthe whole 
Court agreed. r. Attorney alſo urged, as an 
Aggravation of his Crime, that he had been once 
before pardoned by her Majeſty. 

Captain Lea, the Priſoner, ſaid, in his Defence, 
that he never intended to be an Actor in the En- 
terprize himſelf; neither did he perſuade any 
Man to undertake it, but only ſpoke conditional- 
ly, I ſuch a Thing could be done. He acknow- 
ledged alſo, that he was at the Privy-Chamber 
Door, and ſpoke the Words ſpecified in Poynes's 
Depoſition : But obſerved, that he had no Com- 
pany with him, or ſo much as a Dagger, or any 
Thing about him, that could ſhew he meant to 
do the Queen any Harm, and ſaid, he had been 
there five hundred Times before, without any 
Notice being taken of it: That he had no Rea- 
ſon to venture any Thing in the Earl of E/ex's 
Service; but had ſpent his Blood in her Majeſty's, 
and was ready to do it again: and declared, he 
was not privy to the Earl of Eſex's Inſur- 

ion. 

The Jury, after a ſhort Receſs, bringing in 
the Priſoner GuiLTY, Mr. Attorney ſaid, he 


would do well to confeſs the Matter now, and 


who ſet him on: But he anſwered, I am not 
a Fool, to be ſet on, like a Boy upon a 
Bear: No Body ſet me on; for I endeavoured 
nothing. 

Judgment being pronounced on himas a Trai- 
tor, he defired my Lord of London, that one 
might be ſent him, fit for a Man in his Condi- 
tion. My Lord asked, if he would have a Je- 
ſuit, or a Prieſt ; but the Captain anſwered, No, 
I am a Proteſtant : I defire a Miniſter, and to 
receive the Sacrament; and that my Son may 
have the little I have got together : He may do 
his Country good Service one Day. 


| 


He was executed the Day after his Trial, as 
a Traitor, at Tyburn, proteſting to the Miniſter, 


1600. 


43 Eliz. 


to whom he freely confeſſed the reſt of his Sins, u ;; execu- 


that he never intended any ſuch Thing againſt a4. 
Profeſſes bit 
Mr. Cambden, in his Hiſtory of Queen Elias- A. C- 
beth, Anno 1600. relates, that this Thomas Lea den's Ac- 
(a Kinſman of Sir Henry Lea's) came to Sir ©" of Lea. 


the Queen, as was laid to his Charge. 


Robert Crofts, Captain of a Man of War, and 
told him, it would be a glorious Enterprize, for 
ſix brave mettled Fellows, to go to the Queen, 
and compel her to diſcharge Eſſex, Southampton, 
and the reſt, that were in Priſon. (He was a 
Man himſelf, of great Aſſurance, and Reſoluti- 
on; had commanded a Company in Freland, 
was very intimate with Tyr-Oen, and an abſo- 
lute Creature of the Earl of Eſſex's.) This did 
Crofts immediately diſcover to the Council; 
inſomuch, that Lea was ſought for, and found 
in the Dusk of the Evening, about the Door of 
the Queen's Privy-Chamber. He ſeemed very 


thoughtful, was extreme pale, and in a great 


Sweat; and frequently asked, /Yhether her Ma- 
jeſty was ready to go to Supper? and Whether 
the Council would be there? In this Poſture he 
was ſeized, and examined; the next Day had 
his Trial, and by Cref?'s Evidence, and his own 
Confeſſion, convicted; and thereupon condemn- 
ed, which Mr. Cambden obſerves, appeared a very 
ſeaſonable Pieceof Rigour, as the times then were. 


at kk 


a. Mo fe e 


The Courts of Law, it appears, ſtill acted ve- gr m 
ry arbitrarily, at the Trials of State Priſoners : Lea's Trial. 


For here, we ſee the Judges denying the Priſoner 
the Benefit of his Challenges, which was his un- 
doubted Right. We find alſo Poynes's Depoſi- 
tion read againſt him; whereas, by Act of Par- 
liament, the Witneſſes ought to have been pro- 
duced in Court, Face to Face; and, without 
two ſuch Witneſſes, a Man could not legally 
have been convicted of High Treaſon. As for his 
own Examination, out of Court, that could not 
have ſupplied the Place of another Witneſs ; un- 
leſs he had confirmed it, by a Confeſſion at his 
Trial. So that, though there was little Room 
to doubt his Guilt, yet we may ſay, he was not 
legally condemned. As to his = his In- 
nocence to the laſt; all that he could mean by it 
was, that there was no formed Deſign: He only 
propoſed ſuch a Thing, as feaſible: But it has 
always been held, That he, who propoſes the put- 
ting a Force upon his Sovereign, is guilty of High 
Treaſon, though he never attempt it. And what 
he meant, by endeavouring to force his Way in- 
to the Privy-Chamber, without a Weapon, or 
any one io ſecond him, is not eaſy to be conceiv- 
ed. I am apt to think, the Man was alittle diſ- 
ordered in his Senſes. Certain it is, he was ve- 
ry little afraid of Death, by his Behaviour, both 
at his Trial, and Execution. | 


— 


16 The Trial of Sir CuR1sTopHER BLUNT, Sir CHARLES DAvr Rs, or DAN- 


VERS, Sir JOHN Davis, Sir Gi.Ly MERRICK, and HENRY CuFFE, 
as Accomplices in the Earl of Efex's Treaſon, before Commiſſioners of 
Oyer and Terminer, the 15th of March, 1600. 43 Els. 


the Evidence being wanting : But it is 


to be preſumed, the Indictment charged them, 


HIS alſo ſcarce deſerves the Name of | with compaſſing the Death of the Queen, levy- 
a Trial, the Indictment, and moſt of 


ing War, Oc. as the Indictments againſt the 
Earl of Efjex ang Northampton, had done. 


Markham's 
Trial, 


* 


3 PENN - 


tbe STATE TRIALS. 4s 
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1600. Of which Charge, it ſeems, the Priſoners de- 
43 Fliz. fred they might confeſs Part, and plead guilty 
to the reſt : But, being informed, they muſt 
Some of the plead Guilty, or Not Guilty, to the whole, they 
Priſoners all pleaded Not Guilty : After which, Sir ok 
oof LOW topber Blunt, Sir Charles Davers, and Sir John 
e Davis, confeſſed their Deſign was, to come to 
the Queen, with ſuch a Force, as could not be 
reſiſted ; and to require of her certain Conditt- 
ons and Alterations of Government : But that 
they intended no perſonal Hurt to the Queen 
herſelf; and that was the Reaſon they could 
not confeſs the whole Inditment, which charg- 
ed them with compaſſing the Death and De- 
| ſtruction of the Queen. 

Ne putting The Court replied, that a Conſpiracy to put 
Force upon a Force upon the Queen, was Treaſon : That 
. the Law conſtrued ſuch an Attempt to be a 
D:fenapon Deſign upon the Prince's Life, and Crown: 
bis Crown That, when a Subject took upon him to give 
«rd Life. Law to the King, he took the Sword out of his 
Hand, and the Crown off his Head ; and this 
always ended in the Death and Deſtruction of 
the King, as was evident from Examples, 
both at Home and Abroad; and therefore it 
was highly reaſonable, that the Law ſhould 
conſtrue the putting a Force upon the King, to 

be an Attempt againſt his Life. 
W hereupon Sir Chri/topher Blunt, Sir Charles 
Davers, and Sir John Davis, ſaid, Since they 
had better conſidered the Matter, they were 
ſorry they had given the Court ſo much Trou- 
= and had not confeſſed the Indictment, at 

rſt. 


De Evil Then the Queen's Counſel produced their 


2 againſt Evidence againſt Henry Cuffe ; and particularly 
Co 


the Examination of the Earl of Ee, who had 
confeſſed, that Cuffe principally incited him to 
commit theſe 'T reaſons, with which he was 
charged. Depoſitions alſo were read, to prove 
Cuffe at the Conſultations with the Earlof Eſſex, 
at Drury Houſe, and his defending E/jex- Houſe 
againſt the Queen's Forces, To which Cuffe 
anſwered, that he was ſhut up in Efex-Houſe, 
againſt his Will. 
Arainſ 'The Evidence againſt Sir Gilly Merrick, 
Merrick, (though the Editor does not tell us, what that 
Evidence was) it is proved, that he command- 
ed the Garriſon in Eſex-Houſe, fortified it, 
and appeared the moſt active of any of the Earl 
of Eſex's Adherents, againſt the Queen's 
Forces; and that, the Day before that Rebellion, 
he cauſed the Play of the depoſing King Ri- 
chard II. to be Acted. | 
Then the Jury being withdrawn, in a little 
Time returned, and brought in all the five Pri- 


nd 


— 


ſoners GuiLTyY: And Sentence being pro- 1600. 
nounced on them as Traitors, Cuffe and Mer- *3 War 
rick were thereupon drawn to Tyburn, and exe- 9z,, ,,. it 
cuted there, the 13th of March But Sir Chri- convicted, 
fopher Blunt, and Sir Charles Davers, had the En. 
Honour of being beheaded on Tower-Hill, the 
18th of the ſame Month; and, Sir John Davis hanged, and 
was pardoned, +2 bebead- 
Sir Chriſtopher Blunt, in his Speech on the Davis R 

Scaffold, declared that, when the Earl of E//zx domed. 

was in Ireland, he told him, he reſolved to ſend — 4 
over his beſt Troops from thence to England, Seaffeld, 
and to land them at Milford Haven : And af- 

ter he had aſſembled the reſt of his Forces, he 

intended to have marched with them, directl 

to London; but that he (Blunt) diſſuaded Eſſex 

from it, as being a deſperate Attempt : He ac- 
knowledged, indeed, that he had adviſed the 

Earl, to get the Court into his Power, and to 

make Conditions for himſelf: But, in all their 

Debates, they fully reſolved not to touch her 
Majeſty's Perſon ; though, had they failed to 

attain their Ends, he would not ſay, but it might 

have coſt her Majeſty her Life: He declared, 

he died a Catholick; and, when a Proteſtant 
Miniſter came to tender his Service to him, in 

his laſt Moments, he defired he might not be 
diſturbed ; and contented himſelf with Tome pi- 

ous Ejaculations of his own, he died, ſays my 

Author, with great Reſolution. 


they had an Intention to force their Way into c/erarion, 
the Queen's Preſence ; but ſaid, he never per- 

ſuaded any Man to take up Arms againſt her 
Majeſty: And as to Sir Charles Davers, and 

Sir Gilly Merrick, I do not find they made any 
Speeches at their reſpective Executions. 

Theſe Trials, I have already obſerved, are Remarks on 
very deficient, both as to the Charge, and the te way + 4 
Evidence; and no leſs ſo, as to the Priſoners Blunt, Ge. 
Defence. There is no doubt, indeed, to be 
made of the Priſoners Guilt, where ſo many 
thouſands were Witneſſes of the Facts they 
were charged with. However, the Teſtimo- 
ny produced againſt them, was certainly not 
legal Evidence, conſiſting of the Depoſitions of 
abſent Witneſſes, and ſome of it the Confeſſi- 
ons of the Earl of Eſſex, and his Accomplices, 
who ſtood convicted and attainted of the ſame 
Treaſons. The Law, tis true, was much the 
ſame then, as it is now: But the Court then 
acted very arbitrarily, and frequently cauſed 
Men to be convicted on ſuch Evidence, as the 
Judges themſelves knew was not legal; and 
which, at this Day, would not be admitted to 
| be given in Caſes of this Nature. 


760. The Trial of Sir GRIFFIN MARKnam Knight, Sir EDWARD ParRnamM 
Knight, GezoRGe Brooke Eſq; BARTHOLOMEW BRookEsBY Eſq; Id 1. 
AnTwuony CoPpLey, WILLIAM WarTsoN, Prieſt, and WILLIAM 
CLARKE, Prieſt, tor High-Treaſon, at Wincheſter, the 15th of Novemb. 


1 Jac, I. 
he nd 


1. Fac. I. 1603. 


The mw F | HIS has the leaſt Appearance of a Tri- 


feAiverf any 
of [4 bem, 


al, of any Thing we have ſeen yet, con- 

taining little more than an Abſtra# of 
the Charge, without the Evidence, and very lit- 
tle of the Defence. 


— 


1. 


The Indictment charged, that the Priſoners que Charge, 
conſulted with the Lord Gray and others, trai- 
terouſly to ſurprize the King, and the young 


Prince, at Greenwich, and to carry them to the 
MM Toter; 


Cuffe declared alſo, at his Execution, that Cuffe's De. 
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A CRITIC 


AL REVIEW of 


1603. 
1 Jac, I. 


— 


What ap- 
pears} thi tended, he had a Letter from his Majeſty, au- 
Defence, 


They are con- 


Tower ; to ſeize the Treaſure and Jewels there, 
to effect their Purpoſes; and agreed, that the 
Lord Chancellor, Treaſurer Cecil, and the 
Chief Juſtice, ſhould be removed, and cut off: 
That, if their Proje& of carrying the King to 
the Tower failed, then they ſhould convey him 
to Dover ; and either there, or in the Tower, 
the King was to have been kept three Months: 
T hat they would, in the mean Time, have re- 
quired of his Majefty, 1. A General Pardon ; 
2. A Toleration of Religion; and that the Pa- 
piſts ſhould be admitted to the Council-Board, 
and to Poſts in the Government, as well as Pro- 
teſtants; and, 3. That the King ſhould re- 
move, and cut cff, the aforeſaid Counſellors, 
and others, who ſhould be thought to hinder 
their Enterprize. Watſon particularly was 
charged with deviſing an Oath to be taken by 
the .* for the Preſervation of the 
King's Perſon, the Advancement of the Ca- 
tholick Religion, and for concealing their Se- 


crets: And it was agreed, That every Thing 


ſhould be tranſacted in the King's Name, and 
particularly, that the Lord-Mayor, and Alder- 
men, ſhould be ſent for, in his Majeſty's Name, 
and kept in fafe Cuſtody till they gave Hoſt- 
ages, not to oppoſetheir Deſigns, and promiſed, 
to furniſh them with ſuch Proviſions and Ne- 
ceſſaries, as the Conſpirators ſhould require of 
them. 

There is no Account of the Evidence that 
was given at theſe Trials, as hath been obſerv- 
ed already: And, as to the Defence, the Editor 
of this "Wk only tells us, that Brooke pre- 


thorizing him to ſound the Deſigns of the Con- 
ſpirators : But he could produce no ſuch Let- 
ter; and the King declared, he never wrote 
any ſuch Letter. 

Markham ſaid, he had been miſled by Wat- 
ſen, the Prieſt, who aſſured him, That the King, 
before his Coronation, was not an actual, but a 
political King; and therefore no Treaſon could 
be committed againſt him: And Brookesby de- 
clared, he was drawn into this Plot by Watſon, 
the Prieſt. 

Sir Edward Parham acknowledged alſo, that 
he was dealt with by Watſon, to take the above- 


faid Oath, and to concur in the Enterprize, | 


for the Advancement of the Catholick Religion. 
The Jury found all the Priſoners GuiLTy, 


vicled, and and Judgment of High-T reaſon paſſed againſt 


cordemned. 


them ; but only George Brooke, Brother to the 


— Cobham, with the two Prieſts, Jatſon 


the 0 


Pri:ft: any and Clarke, were executed. The Editor of theſe 


executed, 


Trials concludes his Narrative, with his Ma- 
jeſty's Warrant to the Sheriff of Hampſhire, to 
ſuſpend the Execution of the Lord Cobham, 
the Lord Gray, and Sir Griffm Aarkham ; 
with which theſe Priſoners were not acquaint- 
ed, till they had mounted the Scaffold, perform- 
ed their Devotions, and prepared themſelves for 


the Block. The Lord Gray died in the Tower, | 


not long after: The Lord Cobham obtained his 
Liberty ; but, his Eſtate being confiſcated, lived 
agreat whilevery miſerably. Sir 2 Mark- 
ham alſo was releaſed at length, and went be- 
yond Sea ; but, having loſt his Eſtate, was re- 
duced to great Diſtreſs. Parham, Brookesby, 


'The W arrant for ſuperſeding the Execution 
of the two Lords, and Markham, being writ- 
ten in the King's own Hand, and eſteemed a 


Curioſity, I ſhall give it the Reader Verbatim. 


* 
c 
> 
c 
© are now upon the Point of Execution, are for 
© their treaſonable Practices condemned by the 
© Laws, and adjudged worthy of the Executi- 
© on thereof, to the Example and Terror of 
© others : The one 75 them having practiſed the 
© Overthrow o the whole Kingdom, and the 
© other for the Surprize of our oun Perſon : Yet 
in regard that this is the firit Year of our 
© Reign, in this Kingdom; nd that never 
King was ſo far obliged to his People, as we 
© have been to this, by our Entry here, with ſo 
© hearty and general an Applauſe of all Sorts ; 
© among whom all the Kin, Friends, and Al- 
© lies, of the ſaid condemned Perſons, were as 
© forward and dutiful as any other our good 
Subjects: As alſo that, at the very Time of 
© their Arrainment, none did more freely and 
« readily give their Aſſent to their Conviction, 
© and todeliver them into the Hards of Juſtice, 
© than ſo many of their neareſt Kinſmen and 
© Allies (as being Peers) were upon their Jury : 
© As likewiſe, in regard that Juſtice hath, in 
© ſome ſort, had its Courſe already, by the Exe- 
© cution of the two Prieſts, and George Brooke, 
© that were the principal Plotters and Inticers 
© of all the reſt, to the embracing the ſaid 
© treaſonable Machinations: We, therefore, 
. 
c 
. 
* 
c 
. 
Cc 
c 
c 
. 
4 
C 
c 
c 
6 
c 
c 
C 


are contented, and by theſe preſents command 
our Sheriff of Hampſhire, to ſuperſede the 
Execution of the ſaid two Noblemen, and to 
take them back to their Priſon again, while our 
further Pleaſure be known. And, ſince we 
will not have our Laws to have Reſpect to 
Perſons, in ſparing the Great and ſtriking the 
meaner Sort, it is our Pleaſure, that the like 
Courſe be alſo taken with Markham, being 
ſorry from our Heart, that ſuch is not only 
the heinous Nature of the ſaid condemned 
Perſons Crime, but even the Corruption is ſo 
great of their natural Diſpoſition, as the Care 
we have for the Safety and Quiet of our State, 
and good Subjects, will not permit us to uſe 
that Clemency towards them, which, in our 
own natural Inclination, we might very eaſi- 
ly be perſuaded unto. 


As to the Trial of the two Lords, Cobham Remarks on 
and Gray (before their Peers) I meet with no 


Commoners are very imperfect, as has been 
obſerv2d already: But, from what we have, 
there ſeems to have been two Plots: The one, 
to have ſeized the King's Perſon, and the Prince, 
and to have compelled his Majeſty, to have 
changed his Miniſtry, and granted a general 
Liberty of Conſcience, which was the Charge 
againſt the Priſoners mentioned in the preſent 
Trial: The other, a Plot to depoſe King 
James, and place the Lady Arabella Stuart up- 


and Copley, alſo were reprieved ; but it does not | on the Throne: with which the Lord Cobham 
| and Sir Walter Ralegh were charged. But I 
| am 


appear what become of them. | 


being reſolved to mix Clemency with Juſtice, - 


nn 


1603. 
1 Jac. I. 


— 


Lthough it be true, that all well govern- Ng James's 
ed and flouriſhing Kingdoms, and Com- A” 
monwealths, are eſtabliſned by Juſtice ; 14 res 
and that theſe two Noblemen by Birth, that , rhe tuo. 


Lords and 


Markham. 


e Trial of 


manner of Account of it; and the Trials of the - 


a e 


ce STATE TRIALS 47 
1603. am apt to think, neither of theſe Plots was , their murdering him could not be Treaſon: 1 
x Jac. J. brought to any Maturity. And Sir Harry Vane alſo made the like Defence, | 1 3 
SY I be moſt remarkable Thing in theſe Trials | when he was indicted for making War againſt 
I was, that the Priſoners were indicted for a Con- King Charles IT. and keeping him out of the 
again a ſpiracy againſt the King, before he was crown- | Poſſeſſion of his Throne: But the Judges cited 
Ty = f ed, and before he ſet his Foot upon Engliſh | this Precedent of Watſon and Clarke, to ſhew 
jon Ground. Watſm and Clarke, the two Prieſts, | them, that Treaſon might be committed 
| it ſeems, had taught their Accomplices, that no | againſt a King, before he was crowned, or 
Treaſon could be committed againſt a King | had entered on the Adminiſtration of the 
out of Poſſeffion of the Government: And we | Government; for that the King is King, to 
find the Regicides afterwards copying after | all Intents and Purpoſes, immediately upon the 
them, and making that a Part of their Defence, | Demiſe of his Predeceſſor: This was the una- 
that King Charles I. was depoſed, and out of | nimous Opinion of the Fudges at the Reſtoration. 
the Exerciſe of the Government and therefore, | 
—— The Trial of Sir WALTER RALEGH Knight, for High-Treaſon, before 221 
——. Henry Howard Earl of Suffolk, the two Chief Juſtices Popham and An- 
The Td derſon, and other Commiſſioners of Oyer and Terminer, at Wincheſter, the 
alegh, for | 
as l. 17th of Novemb. 1603. 1 Tac. I. 
ſon. 


We I H E Indictment charges the Priſoner 
n with High Treaſon, in compaſſing and 


imagining to depoſe and deſtroy the 
King; and particularly that he met and con- 
ſulted with the Lord Cobham, how to advance 


the Lady Arabella Stuart to the Throne; and 


that, in order to it, the Lord Cobham was to 
go over to the Archduke, the King of Spain, 
and the Duke of Savoy, to procure their Aſſiſt- 
ance, and carry Letters from the Lady Ara- 
bella, with him, promiſing ſhe would procure 
a Peace between England and Spain, tolerate 
| Popery, and be directed by them in her Mar- 
riage ; and that Cobham, at the Inſtance of Sir 
Falter, did write to Aremberg, the Archduke's 
Ambaſſador, to obtain 600,000 Crowns, for 
carrying on theſe Deſigns; which Sum the 
Ambaſſador promiſed to pay: That Cobham 
promiſed Sir Malter 8000 Crowns of the Mo- 
ney, which he agreed to accept; and that Sir 
Malter alſo had publiſhed a Book againſt the 
King's Title. 

Sir Edward Coke, the Attorney-General, 
having opened the Indictment, and given Sir 
Walter Ralegh a great deal of ſcurrilous Lan- 
naar? And firſt, the Examination of the Lord Cob- 
Depeſitionsef ham, was read, wherein he confeſſes his going 
2 Cob- over to Handers, to the Archduke and getting 
* a Paſs, to go to Spain, to ſollicit that King for 
600,000 Crowns; and that he was to return 
home by Fer/ey, and conſult Sir Walter Ralegh 
there, concerning the Diſtribution of the Mo- 
ney among the Diſaffected in England : And 
further depoſed, that he had not entered into 
theſe Courſes, but by the Inſtigation of Sir 
Malter, curſing him, and calling him Villain 
and Traytor for ſeducing him. A Letter alſo of 
the LordCobham's was read, of the ſameTenor. 
Of Lawren- The Examination of one Lawrency alſo was 
cy. read, who depoſed, that Sir Walter ſupped with 
Cobham that Evening Cobham went to Arem- 

berg, the Archduke's Ambaſſador. 
The Pri- Then Sir Walter's own Examination was 
ne Exami- read, wherein he ſays, Cobham offered him 
"ation read. 8000 Crowns, if he would promote a Peace 
between England and Spain : To which the De- 
ponent replied, when J ſee the Money, I will 


guage, proceeded to produce the Evidence: | 


tell you more: For he thought it one of Lord 


Cobham's idle Conceits, and therefore made no 
Account of it. 


- Cobham's Depoſition alſo, concerning the 


Book, was read, wherein he depoſed, that he 
had a Book from Ralegb, written againſt the 
King's Title; and Ralegh ſaid, it was fooliſh- 
ly written. 

The only living Witneſs produced againſt r. 
the Priſoner, was one Dyer, who depoſed, that 
he heard a Gentleman ſay, at Lisbon, the King 
would never be crowned ; for Don Ralegh, 
and Don Cobham, would cut his Throat, ere 
that Day came. | 

Then a Letter of the Lord Cobham's was , f 
produced, where he ſays, that Ralegh ſent to Cobham's. 
him in the Tower, to retract his Evidence; 
and that Ralegh was to have had 1500 J. per 
Annum of the Spaniatd, to give Intelligence 
when any Thing was defigned againſt the Spa- 
niſh T erritories, 

To this Sir Walter Ralegh anſwered, that Sr Walter's 
he knew nothing of the Lord Cobham's Prac- * 
tices with Aremberg, and proteſted, he had ne- 
ver heard of the Name of the Lady Arabella 
Stuart That it was very unlikely he ſhould 
ſend Lord Cobham to Spain ; and more unlike- 
ly, that Spain ſhould attempt another Enter- 
prize againſt England, which had met with fo 
many Repulſes, and their Royal Navy now de- 
ſtroyed, and ſunk to nothing; and that the 
Crown of Spain was too much impoveriſhed at 
this Day, to lend 600,000 Crowns on ſo pre- 
carious a Project: That it was very unlikely 
alſo, he ſhould promote a Peace with Spain, 
who had written a Book expreſly againſt a 
Peace, which he intended to preſent to his 
Majeſty : That it was not enough to accuſe a 
Man generally ; but the Lord Cobham ought to 
give ſome Account of the Reaſon of the Under- 
taking: Some other Proof ought to be produced, 7,7; un rw 
beſides the Depoſition of one who acknowledg- Minas. 
ed his Guilt: There ought to be two credible 
Witneſſes, brought Face to Face, in Caſes of 
Treaſon; and here had not one Witneſs appear- 
ed: And as to the Book he was charged with, 
he had it in the late Lord Treaſurer's Study, 
who had written in it, This is the Book of 


Robert 
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A CRITICAL REVIKW of 


1603. 
1 Jac. I. 
WY Www) 


Reply to the 
Defence, 


A Dialogue 
between 
Coke, the 
Alttorncy- 


Otber Zwi- 


ced. 


The Lay 
Arabella 
Pr. e es her 


Innocence. 


General, and 
Sir Walter. 


dence produ- 


Robert Snaggs. That he never read it, com- 
mended it, or communicated it to any Man; 
and the Book had been burnt long ago. 

Then he returnec to ſpeak to the firſt Part of 
the Charge, and ſaid, it was not likely, that he, 
who had ſpent 40,000 Crowns =_ the Spa- 
2iard, ſhould now become ſo affected to him, 
as to accept a Penſion from that Crown : And 
in Anſwer to the Depoſition of the Lord Cob- 


ham, he produced a Letter from the ſame Lord, 


written after his Examination, when he was 


Lord Cob- ſick, and like to die; wherein he ſays, Seeing 


bis Baldur. myſelf ſo near my End, for the Diſcharge of my 


Conſcience, and freeing myſelf from your Blood, 
which elſe will cry Vengeance againſt me, I pro- 
teſt, upon my Salvation, I never practiſed with 
Spain by your Procurement. God ſo comfort me 
in this my Affiiftion, as you are a true Subject, 
for any Thing I know. I will ſay as Pilate, 
Purus ſum a ſanguine hujus : S God have Mer- 
cy upon my Soul, as I know no Treaſon by you. 

To this Defence the Attorney-General re- 
plied, chiefly with Invectives and ill Language, 
telling Sir Walter, he was the moſt notorious 
Traitor that ever came to the Bar; and that 
when he had taken off the King, he would 
have altered Religion: That he was a Monſter, 
a Viper, had an Engliſh Face, but a Spaniſh 
Heart; and that the Witneſſes need not be 
brought Face to Face: And the Lord Chief 
Juſtice added, that the Statute, which required 
this, was. repealed ; in which the reſt of the 
Court concurred. 

The Attorney-General alſo ſaid, that the 
Crown could never ſtand a Year upon the 
King's Head, if a Traitor might not be con- 
demned by Circumſtances: That it did not 
conſiſt with the King's Safety, that the Priſo- 
ner ſhould be aquitted ; proteſting before God, 
that he never knew a clearer 'I reaſon, and 
that Sir Walter was the moſt vile and execrable 
Traitor that ever lived; after which followed 
this inimitable Dialogue. 

Ralegh. You ſpeak indiſcreetly, and barba- 
rouſly. | 

Att. Gen. I want Words to expreſs thy vi- 

rous 'T reaſons. 

Ralegh. I think you want Words, indeed; 
for you have ſpoken one Thing half a dozen 
Times. 

Att. Gen. Thou art an odious Fellow; thy 


Name is hateful to all England for thy Pride. 


Ralegh. It will go near to prove a meaſur- 
ing Caſt, between you and me, Mr. Attorney. 

Then Mr. Attorney produced Lord Cobham's 
Letter, wherein he ſays, Ralegh ſent to him 
in the Tower, to retract what he had ſaid. To 
which Ralegh anſwered, he confeſſed he did 
ſend a poor Fellow, to throw a Letter into his 
Window, with theſe Words, viz. You know 
you have undone me: Now write three lines to 
juſtify me. 
| The Lord Chief Juſtice then demanded of 
the Priſoner, what he ſaid to his being promiſed 
a Penſion of 1500. per Annum. 

To which he anſwered, Cobham was a baſe, 
diſhonourable, poor Soul: And the Chief Juſtice 
replied, I perceive you are not ſo clear a Man 
as you have proteſted all this while. 

uring the Trial, the Lord Admiral Not- 


tingham, being in Court with the Lady Ara- 


% 


| bella, ſtood up, and declared, that the Lady 1603. 
proteſted, upon her Salvation, that ſhe never J*< 1. 
dealt in any of thoſe Things, and ſo deſired him 
to inform the Court: She acknowledged, in- 
deed, ſhe received a Letter from the Lord 
Cobham, to prepare her ; but ſhe laught at it, 
and immediately ſent the Letter to the King, 

The whole 3 being given, and ſum- 5, walter 
med up, the Jury withdrew, and within a convicted. 
Quarter of an Hour, brought the Priſoner in 
GUILTY; and Judgment paſſed on him, as a 
Traitor, 

Never was Man convicted on ſo lender an g. rr n 
Evidence. There was nothing, but the Depo- the Trial. 
ſition of the Lord Cobham, that affected him; 
and that he had ſolemnly retracted: And, even 
this Witneſs was not produced in Court, the 
Judges declaring it was not neceſſary; and, 
that the Statute of the 5th and 6th Edi. VI. 

(which requires that two Witneſſes ſhould give 

their Evidence, viva voce, in Caſes of Treaſon) 

was repealed. But it is remarkable, that in 

this, and the former Trials, where the Court 
declared, that Statute was not in Force, the 

never ſpecified by what Act it was ded, 

And, indeed, there is no ſuch Act in the Sta- 
tute-Book : So that, whether Sir Walter was 

guilty or not, both he and many more were 
unjuſtly convicted, in that Age, for want of 

two Witneſſes produced perſonally againſt them Us 
as the Law required. It is obſervable, that KEE » 
ſome Judges uſed only to affirm, that the Law * 
was inconvenient, and the Crown could not a 

have Juſtice done, if that Opinion prevailed. = 7 

And Sir Edward Coke, the Attorney-General, . 
at this Trial, ſays, That the Crown cannot 35 
fland a Year upon the King his Maſter's Head, 
if a Traitor could not be condemned bv Circum- 
flances; and, therefore, ſeems to argue, there 

was a Neceſſity that Statute ſhould be ſeſpend- 
ed, in Favour of the Crown: But this great 
Lawyer does not attempt to ſhew, by what 
Act the 5th and 6th of Edw. VI. cap. 11. was 1 
repealed. He appears alſo, in his Crown-Law, _ 7 
to have been of another Opinion. But the _— 
moſt trifling Evidence that ever was given, 5 
was the Teſtimony of Dyer at this Trial, 
who, in order to influence the Jury, declared, 
he heard a Gentleman ſay at Lisbon, Don Ra- 
legh, and Don Cobham, would cut the King's 
Throat before he was crowned. : 
| Give me leave to obſerve further, that p.wi-tc wn 
nothing could leſſen Sir Ediu. Coke's Charac- Sir Edward 
ter more, than his Conduct at his Trial. To Coke's Con- 
ſee the Inſolence, the Violence, and ſcurri- 
lous Language, he uſed to run down a Man of 
Quality and Honour, who had been fo Emi- 
nent in the Service of his Country : To ſee 
him wreſting and perverting the Law, contra- 
ry to his own Opinion, and Conſcience, to 
come at the Blood of an innocent Man ; and 
this, either to make his Court to the new King, 
or out of Malice to the Priſoner ; muſt give e- 
very Man a very mean Opinion of this Lawyer. 
And whoever have attended the Trials of State 
Priſoners, may have obſerved much of the like 
Practice in this Age. We have ſeen Gentlemen 
of the long Robe, Men of conſiderable Fortunes, 
whoſe Neceflities could not prompt them 
to take away any Man's Life, one would think, 


for a little ſordid Pelf, labouring with all their 


A wes 


Might, 


FDF 


160. Might, and uſing all their Skill and O rato- 
1 Jac. I. ry, to hunt down Men marked out for Deſtrue- 
| tion; and this, perhaps, with no Malice to the 
Parties, or, with any other View, than that of 
being advanced from the Bar to the Bench; 
obſerving, that the Cutting of T hroats, or ruin- 
ing a Man by Colour of Law, when ſome 
vile Miniſter required it, was the ready Road 
to Preferment. But, whatever Reward thoſe 
Time-ſervers may expect in this World, they, 
ſurely, never think of a Day of Retribution in 
the next. | 
Fir Walter's Sir Walter Ralegh, having remained fourteen 
Voyage to Years in the Tower, was ſet at Liberty ; and, 
Guin. finding the Government in great Diſtreſs for 
Money at that Time, propoſed an Expedition 
to Guiana; on the Continent of America, in 
order to poſſeſs himſelf of a Gold Mine, he had 
formerly diſcovered : Which the Miniſtry liſt- 
ened to with a great deal of Pleaſure ; and ſome 
Gentlemen of Quality and Fortune, with ſe- 
veral conſiderable Merchants, contributed to 
the Expedition. But Sir Malter arriving with 
ten Ships at the Mouth of the River Oronague, 
and detaching five Companies of Soldiers, un- 
der the Command of his Son Captain Ralegh, 
and Captain Kemi/h, to fail up and down the 
River, in ſearch of the Mine; they found the 
Avenues to it ſo well fortified by the Spaniards, 
Hi: gon kt. that after a fruitleſs Attack, in which Captain 
led. 
ã 
Sir Walter, deeply afflicted with his Son's 
Death, and the Miſcarriage of the Attempt, it 
is ſaid, reproached Xemiſb, telling him, he had 
ruined him, by putting him upon ſo Impracti- 
cable an Enterprize : Which Captain Kemifh 
laid ſo much to Heart, that he retired to his 
Cabbin, and Shot himſelf ; and, finding the 
Shot had not reached his Vitals, afterwards ſtab- 
bed himſelf with a Knife in ſeveral Places, of 
which Wounds he died. 
1 D5ub: is But Jam apt to think, that Sir Walter rather 
be ſhould re-reprimanded Kemihh, for attacking the Spani- 
urn bam. ards, than for adviſing him to undertake this 
Expedition ; for this it was, that rendered 
him obnoxious to the Government : We were, 


His Friend 
Kem'th kills 
bim elf. 


a 


Ralegh, loſt his Life, Kemiſh returned with 


1 


— 


then, in full Peace with Spain; and, it was 


very natural to ſuppoſe, that the Spaniards would 
demand Satisfaction, for falling upon their Set- 


tlements; which Sir Malter's Commiſſion ne- 
ver authorized him to do. It is highly proba- 
ble, that the Spaniards were not poſſeſſed of 
thoſe Mines, when Sir Walter firſt diſcovered 
them ; and, even when he undertook this En- 
terprize, neither the Miniſtry, or he, knew the 
Spaniards had fortified them $ or we ſhould ne- 
ver have attempted to have ſettled there, and 


diſobliged an Ally the King was then ſo fond 
of, and actually engaged with in a Treaty of 


Marriage, between his Son, Prince Charles, 


and the Infanta : Therefore it appears, when 


Captain Kemiſh had committed Hoſtilities againſt 
the Spaniards, Sir Walter and all that were 
with him gave themſelves over for loſt, and pro- 


poſed ſailing for France, or Itah, as ſome, of his 
Ships actually did: Only. Sir Malter and four 
Ships, returned to Ireland; where he propoſed 
to remain till he had made his Peace. 
being encouraged, to Venture home, by ſome 
falſe or indiſcreet Friends; he had no ſooner Taken an 
landed but he was taken, and committed to the 


But, 


eſcapes age I 
Re-taken 


7 


Tower, from whence he made his Eſcape ; but, and bebead- 


- 70% 


guilty of it, all the World looked upon as par- 
doned ; Sir Walter being not only ſet at Liber- 
ty, but conſtituted General and Admiral; by a 
Commiſſion that pave him Power of Life and 
Death, arid even of pardoning capital Offences 
in others; which could not have been execut- 


ed by a Perſon attainted of High- Treaſon, un- 


leſs he had been, at leaſt (virtually) pardoned 
by the King : However, the Lawyers, it ſeems, 


gave it as their Opinion; that nothing but ex- 
preſs Words could amount to a Pardon of Trea- 


ſon; and he was thereupon beheaded, the 29th 
of Octob. 1618 in the 66th Year of his Age. 


{eV i —_ 


it. pe. The Caſe of a Return of a Knight of the Shire, for the County of Bucks, | 


1223 between Sir FR Ancis Goopw1in, and 
_ 1603-4. 1 Fac. I. 
A Knight NN Thurſday, the 22d of March, Sir 
returned, and William Fleetwood, Knight of the Shire 
22 for the County of Bucks, moved the 


bs Cee Houſe, on the Behalf of Sir Francis Goodwin, 
b-cauſe be who had been returned one of the Knights of 
TY *«/- the Shire for the ſaid County, and refuſed by 
the Clerk of the Crown, becauſe he was outlaw- 
ed, (and thereupon a ſecond Writ iſſued, and 


Sir how Forteſcue returned ; ) that this Return 


might be examined, and Sir Francis Goodwin re- 
ceived a Member of the Houſe, _ p 
Whereupon it was ordered, that Notice 
ſhould be given to the Clerk of the Crown, to 
appear at the Bar the next Morning, and bring 
with him all the Writs of Summons, Inden- 
tutes, and Returns of Elections, for the County 


| 


JohN FoRTESCu E, 


of Bucks, this laſt Parliament; and that Notice 
ſhould be given to Sir Francis Goodwin, to at- 
tend in Perſon, and repreſent the State of his 
Caſe; Ore Tenus. a | 

The Clerk of the Crown attended accord- 
ingly, the next Day, with the Writs, Sc. and 


Sir Francis Goodwin, having made a Repreſen- 


being re-taken, was ordered to be executed, by . 
Vertue of a Sentence that had paſſed on him 
fifteen Years before, to give the Spaniards Satis- 
faction: Though the T reaſon, he had been con- 
demned for, was, his being a Penſioner to 
and inviting the Spaniards to invade the 
dom. An Offence, which, if he had been 


tation, of his Caſe, was ordered to withdraw; 


and, after a long Debate, the Queſtion being 


put, Whether Sir Francis Goodwin was law- 
fully elected, and returned, one of the Knights 


Received ty 
the Houſe, 


notewith- 


for Bucks, and ought to be admitted and receiv- flanding; 


ed as a Member of that Houſe? It was reſolv- 
ed in the Affirmative ; and thereupon the Clerk 
of the Crown was cominanded to file the firſt 


Indenture of Return 5 And it was ordered, that 


Sit 


50 
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1553-4 Sir Francis ſhould immediately take the Oaths, 
1 Jac. J. and his Place in the Houſe ; which he did ac- 
cordingly. On Tueſday, the 27th of March, 
1604. Sir Francis Bacon, reporting a Conter- 
ence with the Lords on another Subject, ſaid, 
Ne Lords the Lords touched on the Caſe of Sir Francis 
inzuire into Goodwin, and defired to be more particularly 
„e, informed, concerning it, by that Houſe : But 
ft Anſwer was made (by the Commitee of the 
Commons) that they had no Warrant from 
the Houſe to ſpeak to it. 

The ſame Day a Meſſage came from the 
Lords, deſiring, that the Committee of the 
Commons might, at the next Conference, be 
authoriſed to treat, concerning the Caſe of Sir 
Francis Goodwin, Knight of the Shire for Bucks. 

W hich Meflage being debated, it was urged 
„c by ſome Members, that they ought not to 
e give an Account to the Lords of their Proceed- 
ings in the Houſe: But that the Speaker ſhould 
repreſent to his Majeſty, that, as the Judg- 
ment of Sir Francis Gondwin's Caſe had paſſed 
the Houſe, it ought not to be reverſed by them: 
And a Preſident of the 27th of Elz. was ci- 
ted; where a Bill, brought down from the 
Lords, being rejected, on the firſt Reading, and 
the Lords ſending to demand a Reaſon of their 
Judgment, it was denied to yield any Reaſon. 

And the Queſtion being put, Whether they 
ſhould confer with the Lords, on the Caſe of 
Sir Francis Goodwin? It paſſed in the Negati- 
ve: And the Commons ſent a Meflage to the 
Lords, that they conceived, it did not ſtand 
with the Honour and Order of the Houſe, to 
give an Account of their Proceedings. 

This produced another Meſſage from the 
Hi: Mziefy Lords, importing, that their Lordſhips taking 
mnterpoſe:, notice of the Return of the Sheriff of Bucks to 
the King, his Majeſty conceived himſelf en- 
gaged, and touched in Honour, that thereſhould 
be a Conference. between the Houſes on that 
Subject, 
3 Wherupon the Commons moved, to have 
offer bis 244. Acceſs to his Majeſty; and Eight the next 
7:fty the Rea- Morning being appointed for their attending 
ſons of their him, a 3 * was appointed to attend his 
Jacket. Majeſty, with the Speaker, and relate the Rea- 
ſons of their Proceedings, in the Caſe of Sir 
Francis Goodwin; which the Committee did 
accordingly. 
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Mr. Speaker related what he had delivered to 
the King, by Warrant from the Houſe the 
Day before, and his Majeſty's Anſwer. 

He ſaid, he delivered, 1. The Manner and 
Matter. 2. Such Precedents as had been vouch- 
ed and ſtood upon; and, 3. He opened the 
Law of Elections. | MAE 

I. The Writ of Summons, dated the laſt of 
January, was duely iſſued. The Liberty 
was free, by that Writ, to chuſe in pleno co- 
mitatu. The Election was made, according 
to that Writ, and the Indenture duely return- 
cd; and therefore it was adjudged by the 
Houſe, that this firſt Election being good, the 
ſecond was conſequently void. 

2. As to the Outlawry againft Sir Francis 
Goodwin, there was one proſecuted againſt him, 
at the Suit of Fohnſon, 31 Elix. for 60 l. laid 
in the Huſtings, London. Another at the Suit 
of one Hacker, for 161. 39 Elixz. That Sir 


The Fl:3in 
ducly made, 


On Thurſday, the 29th of March, 1604. | 


1 Es 


Francis had been fince choſen, admitted, and 1603-4. 
ſerved as a Member of this Houſe, in ſeveral ' Jac. I. 
Parliaments holden, 29 & 43 Elix. 

That the Outlawry remained in the Huſt- 
ings, ſo as the Law could take no Notice of 
it; neither was it pleadable. | | 

I Eliz. One Smith was found outlawed, and n of 
privileged by the Houſe. | | re 

23 Eli. One Vaughan outlawed; and on a Parliament. 
Diviſion, voted to be privileged: Carried by ſx 
Voices. 

Mr. John Kill:grew, having fifty two Out- 
lawries returned againſt him, was admitted to 
ſerve in the Houſe, 

Sir //i/liam Harecourt, eighteen Times out- 
lawed, was admitted to ſerve. 

The ſuppoſed Outlawry againſt Sir Francis, We Outlaw. 
31. Eli. was no Outlawry at all; no Procla- /y regular. 
mations being made in the County where he 
dwelt: 

The general Pardons of the 39 & 43 Eliz. General par- 
were good in Outlawries againſt all; but the den: fxce. 
Parties, at whoſe Suit they. were proſecuted. 

That the Sheriff was no Judge of the Out- q. $14..;7 
lawry, nor could take notice it was the ſame » Fudge of 
Man, and therefore could not properly return“ Cale 
him out-lawed. 12 

To which his Majeſty anſwered, He was in- , ,;,,., 
different which of the two was choſen : Nor A»fwer. 
had he any Deſign to impeach their Privilege; 
but, ſince they derived all their Privileges from 4½ ha, 
him, and by his Grant, he expected they ſhould Pivileges de- 
not be turned againſt him : T hat there was no _ Hen 
Precedent ſuited this Caſe fully: Either they 
were in the Times of Minors, of 'T yrants, of 
Women, or of ſimple Kings. 

By Law, that Houſe ought not to meddle That rhe 
with Returns, being all made into Chancery; and Chancery 
ought to be corrected, or reformed, in that Court Jndpe of Re- 
only, into which they were returned. And tar. 
that it was the Opinion of all the Judges, that Oo _ 
Matter of Outlawry was a ſufficient Cauſe of 5 7 fe is 
Diſmiſſion, of any Member out of the Houſe che Hane. 
and that Sir Francis Goodwin was outlawed, ac- 
cording to the Laws of the Land. 

It was, therefore, his Majeſty's ſpecial Charge, Tz- Xing 
I. That the Courſe already taken, ſhould be 94ers chem 
truly reported. 2. That they ſhould debate 1 * 
the Matter, and reſolve among themſelves. 3. again, confer 
That they ſhould admit of a Conference with % be 
the Judges; and, 4. That they ſhould make a /*dges, lc. 
Report of all their Proceedings to the Council. 

In the Debate upon this Report it was ſaid, e Comms + 
that now the Caſe of Sir John Forteſcue, and 4iſpute theſe 
Sir Francis Goodwin, was become the Caſe of _ 5 
the whole Kingdom: That old Lawyers for- jetves. 
get, and commonly interpret the Law, accord- 
ing to the Time. 

That, by this Courſe, the free Election of the 
County was taken away; and none could be 
choſen, but ſuch as pleaſed the King and Coun- 
cil; and that they ought, therefore, with e 
Fortitude, to maintain their Privilege; which a 
could not be conſtrued a Contempt, but merely ir Privi- 
a Maintenance of their common Right, which'*** 
their Anceſtors had left them: And it was juſt 
and fit they ſhould transfer them to Poſterity. 

At length, it was reſolved, to preſent his Ma- 8 
jeſty, in Writing, with the Reaſbns of their AY her- 
Reſolutions, in Sir Francis Goodwin's Caſe, ther Ræaſan. 
which were of the following Tenor. 


th 


To 


8 1 RIA L S. 


5 1 


1603-4 To the King's Moſt Excellent Majeſty, the humble 


18388 Anfwer 1 Commons Houſe of Parliament, 
to his Majeſtys Objeftions in Sir Francis 


Goodwin's Caſe: 


"A 


Court of Chancery, 
They anſwer, that, until the 7th of Hen. 
IV. all Parliament Writs were returnable into 
the Parliament, and conſequently examinable 
there: But in that Year, a Statute was made, 
that thenceforth every Parliament Writ ſhould 
be returnable in Chancery, however the power 
They of the Parliament to examine and determine E- 
the Commons lections remained; for ſo the Statute had been 
always de always expounded ſince: And for that Purpoſe 
termined Re- 
turns. the Clerk of the Crown uſed to attend, all Par- 
liament Time, upon the Commons Houſe with 
the Writs and Returns: And the Parliament 
always appointed Committees, for examining 
Controverſies, concerning Elections and Returns. 
During which Time, the Writs and Indentures 
remain with the Clerk of the Crown; and after 
the Parliament ended, and not before, are de- 
livered to the Clerk of the Petty Bag in Chan- 
cery, to be kept there. | 
| As to Precedents : In the 29th of Eliz. after 
Precedent one Writ awarded into Norfolk; for Choice of 
5g Knights, and Election, made and returned, a 
ſecond was, before the Parliament Day, a- 
warded by the Lord Chancellor, and thereupon 
another Election and Return made: And the 
Commons being attended, with both Writs and 
Returns, by the Clerk of the Crown, allowed 
the firſt, and rejected the ſecond. So in the 
23d of Elix. a Burgeſs was returned dead and 
a new one choſen, and returned by a new Writ. 
For the Party, that was returned dead, appear- 
ing, the Commons, nothwithſtanding the She- 
riff's Return, admitted the firſt choſen, and re- 
jected the ſecond. The ſame 23d Year, a Bur- 
geſs, choſen for Hull, was returned Lunatick, 
and a new one Choſen, upon a ſecond Writ : 
And the Commons, finding the Return of Lu- 
nacy to be true, refuſed the firſt : But ifit had 
been falſe, they would have received him. In 


S to that Objection, that they aſſum- 


ed a Power of examining Elections 


the 43 El:z. the Sheriff of Rutlandſbire return- 


ed himſelf elected: The Commons, finding he 
was not eligible by Law, ſent a Warrant to the 
Chancery, to chuſe a new. The ſame 43d Vear, a 
Burgeſs was choſen for two Boroughs. The Com- 
mons, after he had made his Election which he 
would ſerve for, ſent a Warrant to the Chance- 
ry, for a Writ to chuſe a-new for the other Bo- 
rough : All which proves the Chancery to be a 
Place appointed to receive the Returns, and 


The Court 

would chuſe 
the Houſe of 
Commons, f | : 
the Chance- of them. The Inconvenience would be great, 
| 1. 4 — if the Chancery might, upon Suggeſtions, or 
Judges of Sheriffs Returns, ſend Writs for new Elections, 


Returns. 


ament; for ſo, when fit Men were choſen, the 


them, and ſend out new Writs, till ſome were 
choſen to their Liking. 


2. As to that Objection, that they had pro- 
ceeded with too much Precipitation; and be- 
ing but half a Body, and no Court of Record 


keep them for the Parliament; but not to judge 


and Returns, which belonged to the 


— 


and theſe not ſubject to Examinations in Parli- 


— 


alone, they had refuſed a Conference with the 12 
Lords, the other half; they anſwered, that 
they debated this Caſe with as much Delibera- 77. 1% 
tion, as others, of the like Nature, uſed to be //- 7, 
debated in Parliament, calling the Clerk of the 777”, 
Crown before them, and viewing both the eq a the 
Writs and Returns ; and finding the latter —_ "= 
Writ was awarded, and ſealed, before the fd. — 
Chancery was repoſſeſſed of the former, they 

held it clearly to be a Fault in Law, and pro- 

ceeded to Sentence, with the leſs Regard to the 

latter Election: And as to their refuſing a Con- * Re 
ference with the Lords, there was none deſired, ,,;,.;,. 
till they had given their Judgment ; and then Conference, 


it could not be revoked. However, they pro- 2 
2 11 F ter- 
ceeded with all Diligence, to lay the Matter „e. 


before his Majeſty : And though they were but 
part of a Body, as to the making of new Laws, 
yet, for any Matter of Privilege of their own 4,4 b 
Houſe, they were, and ever had been, a Court, ine te do 
of themſelves, of ſufficient power to diſcern 8 
and determine, without their Lordſhips, as _— 
their Lordſhips have uſed always to do for theirs 

without them. | 

3 As tothe third Objection, that they had, 
by their Sentence of receiving Goodwin, admit- 
ted, that Outlaws might be Law-Makers, 
which was contrary to all Laws, 

They anſwered, that notwithſtanding the 
Precedents they had exhibited, of Outlaws Ir ar 
perſonal Actions being admitted into the Houſe, y +» be irre- 
they were ready to paſs an Act, for the exclud- lar. 
ingall Outlaws for the future : But that, indeed 
Goodwin was not legally outlawed, at the Time 
of his Election. For whereas the Party outlaw- 
ed, ought to be five Timesproclaimed, to ap- 
pear in the Sheriff's County Court; and then, 
not appearing, ought to be adjudged outlawed by 
the Coroners of the County ; there appeared no 
Record made in the Huſtings of London, that 
Goodwin was five Times proclaimed, or that 
the Coroners had given Judgment of Outlawry 
againſt him, at the Time of the Election: But 
a Clerk, lately come to that Office, had now, 
ſeveral Years after Goodwin's Election, made 
Entries, interlined in a new Hand, that he 
was outlawed : To which new Entries they 
could give no credit; becauſe the Parties, at 
whoſe ſuit Goodwin was ſued, had teſtified, 
by theif Releaſe in Writing, that they never 
proceeded further, than to take out the Writ 
of Exigent, for an Outlawry ; and being then 
paid their Money, deſiſted in their ſuit ; fo that 


| Goodwin was not five Times proclaimed, or ad- 
judged, outlawed: And it was uſual to ſpare 


that Proclamation, and Judgment, if the party 
called not for it. 2. The Writ of Exigent, by 
which the Sheriff was commanded to proclaim 
him five Times, was not legally returned, or 
certified, by Certtorari ; without which, Good- 
win could not be diſabled, as an Outlaw : And 
beſides, the two Parliament Pardons had cleared 
the Outlawry, if there had been any : And they 


| could not but obſerve, the extraordinary Steps 
Lord Chancellor, or Sheriffs, might diſplace ' 


that had been taken, to make Goodwin an Out- 


| law, ſince his Election, viz. by procuring the 
| Outlawry to be returned, in the Name of the 


LY 


Sheriffs, that ſerved ſeven Years before, and had 
been long dead, and now a Return made of the 


old Exigent; which could be for no other End, 
| than. 
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| ; 2 „ ty being long ſince ſatisfied his Debt. not hold his Prerogative, or Honour, or receive 3 r 
ö s Theſe Reaſons were delivered in Writing to | any Thing of his Subjects: - That he would . Nad. 
1 a Committee of the Houſe of Lords, by Sir | confirm and ratify all juſt Privileges : ---- One mirs them a 
| Francis Bacon, and ſeveral Members of the | Point was, whether they were a Court of Re- n Ax 
1 Commons, appointed for that Purpoſe: And | cord, and had Power to judge of Returns. As Judge of 

the Committee of the Commons, at the ſame | their Court had Power, ſo had the Chancery: Returns. 

| Time, by the Order of their Houſe, deſired | And the Court that firſt had paſſed their Judg- 

4 their Lordſhips, that ſince they had nearer Ac- | ment, ſhould not be controlled. The Chance- 

ceſs to his Majeſty, they would co-operate with "4 was a Confidentiary Court to the Uſe of the 
5 them, for the King's Satisfaction. arliament, during the Time: — Whatever 
1 9% Kine"; „ Theſe Reaſons being communicated to his the Sherift inſerted beyond the Authority of his 


Reply, © Majeſty by the Lords, his Majeſty ſent for the | Mandate, was a Nugation. The Parliament 
Speaker of the Commons, and told him, he had | of England were not bound by a Sheriff's Re- 
received a Parchment from the Houſe: Whe- | turn: That their Privileges were not in Que- 
ther it were an abſolute Reſolution, or Reaſons, | ſtion. It was rivate Jealouſies, without 5 
to goes him Satisfaction, he knew not; but pro- | any Kernel or Subſtance. He granted, It was 
teſted, he had as great a Deſire to maintain their | Court of Record, and a Fudge of Returns: | 
Privileges, as ever Prince had, or they them- | And, in Concluſion, moved, that neither Sir ze fir « 

ſelves. He had conſidered the Matter, and 2 Forteſcue, or Sir Francis Goodwin, might new Elecbi- 
heard his Judges and Council, and was now | have Place: With which the Committee“ 

E. infifts en diſtracted in Judgment. Therefore, for | agreed. | 

« Conference his further Satisfaction, he deſired, and com-] Upon this Report, it was ſaid, that the Com- 

_ % manded, as an abſolute King, that there might mittee had Authority, only to fortify what was 

F ©»... be a Conference between the Houſe and the | agreed on by the Houſe ; they had no Authori- 

wy Council, Judges; and that his Council might be preſent ; | ty to conſent, | 

The Commons not as Umpires to determine, but to report, in-“ But the genepal Voice of the Houſe being, i . 

We differently, on both Sides. They had done their Duty, it was reſolved, co; 

Whereupon, the Queſtion being put, Whe- | that Sir John Forteſcue, and Sir Francis Good- agree te. 
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ther to confer with the Judges, in the Preſence 
of the King's Council? It was reſolved in the 
Affirmative, and a ſelect Committee appointed 
for the Conference: And it was further reſolv- 
ed upon the Motion of Mr. Lawrence Hyde, 
that the ſaid Committee ſhould inſiſt upon the 
Fortification and explaining of the Reaſons and 
Anſwers, delivered to his Majeſty ; and not 
proceed to any other Argument, or Anſwer, 
what Occaſion ſoever moved in the time of the 
Debate. 


The Cinf- On Wedneſday, the 11thvf April, Sir Fran- 
ence reported. cis Bacon was called upon by the Houſe, to 


make a Report of the late Conference with the 
Judges, in the Preſence of his Majeſty, and the 
Lords of the Council: But he excuſed himſelf, 
ſaying, he was not warranted to make any Re- 
port : However, upon the Queſtion being over- 
ruled, to make a Report, he ſaid, the King de- 
clared, he would be Preſident himſelf. 

That this Attendance renewed.the Remem- 
brance of the laſt, when they departed with ſuch 
Admiration. It was the Voice of God in Man; 


win, ſhould both be ſecluded, and a Writ ſhould 

iſſue for a new Choice; and a Warrant, from 

— Speaker, was directed accordingly, for a new 
Tit. 
But the Conſent of Sir Francis Goodwin, for 

a new Election, was firſt ſignified to the Speak- 

er, in Writing, before they would come to this 

Reſolution, | 
A Committee was, afterwards, appointed, to fee Mans 

return his Majeſty Thanks, for his gracious bands. 

Preſence, and Direction, in Sir Francis Good- 

win's Caſe. To whom, his Majeſty anſwered, 

That this Queſtion was unhappily caſt upon 

him : He carried as great a Reſpect to their Pri- 

vileges as ever Prince did ; their Privileges 

were his Strength. He thought the Ground of 

their Proceeding was, their not underſtanding, 

he had intermeddled before they decided: That, 

he thought alſo, they had no wilful Purpoſe to 


| derogate any Thing from him; for their An- 


ſwer was grave, dutiful, and obedient : But, as 
the Devil had unhappily caſt that Queſtion be- 
tween them, ſo, he ſaw, God had turned it to two 


the good Spirit of God in the Mouth of Man, | great Purpoſes ; 1. That, he knew, and had ap- 


I dr not (ſays Sir Francis) ſay, the Hoice of God, proved, their Loyalty; and 2d. that he had fo 


and not of Man. I am not one f Herod's Flat- ' 


terers. A Curſe fell upon him that ſaid it : A 
Curſe on him that ſuffered it. We might ſays 
as was ſaid to Solomon, We are glad, O King, 
that we give Account to you, becauſe you diſcern 
what is ſpoken. But he obſerved, THEY Dip 
ORE NOW TO KING JAMES, THAN EVER 
WAS DONE SINCE THE CONQUEST, IN GIV- 
ING ACCOUNT OF THEIR JUDGMENTS. 
This was ſpoken by Way of Preamble. 
How to report his Majeſty's Speeches : He 
knew the Eloquence of a King was inimitable. 
His Majeſty ſaid, the Cauſe of this Meeting 
was, to draw to an End the Difference in Sir 
Francis Godwin's Caſe: ---- If they required 
his Abſence, he was ready ; becauſe he feared 
. he might be thought intereſted, and ſo breed an 


good an Occaſion, to give a Teſtimony of his 
Bounty and Grace; and, as they came to give 25 


| him Thanks, ſo he redoubled his Thanks to cds, 
them: That he had rather be a King of his Sub- u 


jects, than a King of many Kingdoms. 88 85 
The Warrant for the new Election, was of 3, py... 

the following Tenor, (viz.) Whereas the Right rat for 4 

Honourable Sir John Forteſcue Knight, Chan- new Elettione 

cellor of his Majeſty's Dutchy of Lancaſter, and 

Sir Francis Goodwin Knight, have been ſeveral- 

elected, and returned, Knights of the Shire, 


| for the County of Bucks, to ſerve in this preſent 
Parliament: Upon deliberate ——— 


for ſome ſpecial Cauſes moving the Commons Houſe 
of Parliament, It is this Dav ordered, and re- 


| 


quired by the ſaid Houſe, That a Writ be forth- 
with awarded, for a new Election of another - 
Knight 
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1604. Knight of the ſaid Shire; and this ſhall be your | 


1 Jac. I. 


Remarks on 
Goodwin's 
Caſe, 


erg gel, To my very loving Friend, Sir 

George Coppin Knight, Clerk of the 

Crown, in his Majeſty's High Courtof 
Chancery. n 

1 ames appears to have been miſinform- 

1 ing to 9 Circumſtances of the Caſe, 

and the Privilege of the Commons. He took 

it for granted, that Sir Francis Goodwin was 


legally outlawed ; and, that the Chancery, in 


that Caſe, might iſſue a new Writ, for another 
Election: But, upon the Commons ſhewing 
him, that the Outlawry was irregular, and that 
the Houſe were Judges of the Returns of their 
6wn Members, he ſeems to have given up both 
thoſe Points: And, as the Commons would ad- 
mit of no Conference with the Houſe of Peers, 
on this Head, after they had given their Judg- 
ment, we ſee them repreſenting to his Majeſty, 
that this was the firſt Time, that they ever con- 
deſcended to give a Reaſon of their Judgment 
to the Crown. Fo 

As to their Precedents of Outlaws actually 
fitting in the Houſe; I believe, it will be admit- 
ted, that no Precedents, how numerous ſoever, 
could juſtify ſuch a Practice, either in Law or 
Reaſon: That a Man, who has loſt all the Be- 
neſits of the Law, and of an Engliſh Subject, 
ſhould commence a Lawgiver, and have the 
Diſpoſal of other Men's Lives, and Fortunes : 
This ſeems very abſurd ; and the Commons 
were ſo ſenſible of it, that they offered to bring 
in a Bill, for excluding all Outlaws for the fu- 
ture: But I do not perceive, this would have 
mended the Matter much, if they would ſuffer 
No-body to judge who was an Outlaw, but 
themſelves. By the ſame Rule, that the Sheriff 
cannot avoid returning a Candidate regularly 
outlawed, one would think, he could not refuſe 
returning one, convicted of Treaſon, and Re- 
bellion; or, if he pretended to apprehend ſuch 
a one, after his Election, he might, be called 
to an Account, perhaps for invading the Privi- 
leges of the Houſe ; which, alone, can deter- 
mine, according to this Opinion, the Qualifi- 
cations of the Perſons elected. 

But, in ſome Caſes, it is evident, that the 
Sheriff is made Judge of the Qualifications of 
the Electors, as well as the Elected, even by 
Act of Parliament; particularly, by the 7th 
and 8th of Will. III. c. 7. it is enacted, That 
if any Return-Officer, ſhall return a Member, 
to ſerve in Parliament, for any County or Place, 
contrary to the laſt Determination of the Houſe 
of Commons of the Right of Election in ſuch 
County or Place, ſuch Return, ſhall be adjudg- 
ed a Falſe Return. Here the Sheriff is made 
Judge of what was the laſt Determination of the 
Commons, and, conſequently, of the Return ; 
and, it would be very hard, if he was not ; be- 
cauſe he forfeits an hundred Pounds, for making 
a Falſe Return, by a preceding Act: Indeed, 
the Commons, by their unlimited Privileges, 
may exclude the Perſon the Sheriff has returned; 


but he ſhall fit, and vote in the Houle, till ſuch 


Excluſion. 


By 6 Anne, c. 7. alſo the Candidate for a 
County, is obliged to make Oath, at the Electi- 
on, that he is poſſeſſed of a clear Eſtate of 600 J. 
per Annum ; which, if he refuſes to do, there is 


little doubt to be made, but the Sheriff may 
lawfully refuſe the returning of him; and, con- 
ſequently, he is, in this Caſe, Judge of his Qua- 
lifications (whatever the Houſe may determine 
afterwards; ) and, poſſibly, would be liable to 
the Penalty of 100 /. for making a Falſe Return, 
if he ſhould return a Candidate that refuſed to 
take the ſaid Oath; and, if he may refuſe to 
return a Perſon, evidently diſqualified to fit in 
the Houſe, in one Inſtance, why not in ano- 
ther? If he may judge, whether a Perſon is 
convicted of T reafon, and Rebellion, why may 
he not take Cognizance that a Perſon is out- 
lawed ? they are both Matters of Record. In- 
deed, in this Caſe, the Outlawry was not re- 
corded, and, therefore, could be no Bar to the 
Election; but where it is, and the Sheriff duly 
appriſed of it, ſurely, the Houſe could never 


. cenſure him, for refuſing to return ſuch an Out- 


law ; or ſuffer ſuch an one, to ſit, and vote, in 
the Houſe. All the Queſtion is, If the Com- 
mons ſhould inſiſt on Outlaws being Members 
of their Houſe, whether the Crown, and the 
Houſe of Peers, may not juſtly refuſe the paſſing 
any Bills, till they ſhould be excluded ? It ſeems 
to have been the Opinion, both of the King and 
Lotds, at that Time, that they had a Right 
to demand a Reaſon, why the Commons ad- 
mitted an Outlaw into their Body ? And had 
the Party been regularly outlawed, poſſibly few 
People, at this Day, will think them much 
in the Wrong; for, by the ſame Rule one 
Outlaw is admitted into the Houſe, a Ma- 
jority of Outlaws may be admitted; and it 
would be very hard upon the Kingdom in ge- 
neral, as well as upon the Crown, and the Houſe 
of Peers, if the Lives and Fortunes of the Sub- 
jects, ſhould lie at the Mercy of outlawed Men : 
To ſay, we may depend upon it, the Com- 
mons would never admit ſuch Members, is no 
Anſwer; for, do we not ſee this very Houſe of 
Commons, inſiſt upon their Right of admitting 
Outlaws, and producing numerous Precedents 
of Outlaws ſitting in their Houſe? and, parti- 
cularly, of one Killegrew, who had two and 
fifty Outlawries returned againſt him, and yet 
was admitted to ſerve in the Houſe ; and of Sir 
William Harecourt, that was outlawed eighteen 
Terms, and yet admitted to ſerve. 

We cannot wonder, after ſuch a Juſtification, 
that both the Crown, and the Houſe of Peers, 
were a little alarmed, and deſired a Conference 
on this Subject: Some, indeed, have charged 
the King, with exerting an arbitrary, and ab- 
ſolute Power, on this Occaſion; becauſe he ſaid, 
He deſired, and commanded, as an abſolute King, 
there might be a Conference, between the Houſe 
and the Judges, on this Subject, before the Privy- 
Council, And, it mult be acknowledged, that 
the Words, An Abſolute King, have a very ill 
Sound in England; but, if it be conſidered, 
that they were ſpoken ex tempore, and attended 


with ſuch qualifying Sentences, before and af- 


ter, that the King could never mean, he thought 
himſelf veſted with a deſpotic and incontrol- 
able Power, to which, all their Lives, and Pri- 
vileges muſt ſubmit, as ſome People would inter- 


| pret them, there will appear nothing very ſhock- 


ing in them : For, in the firſt Place, he pro- 


teſts, he had as great a Deſire to maintain their 


Privileges, as ever Prince had; and only re- 
O quired, 
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1604, 1ired there might be a Conference, for his Sa- 
i Þe I. tisfaction; declating, that his Council ſhould 
not be preſent, as Umpires, to determine, but 
to report the Matter, indifferently, on both 
Sides, This is not the Language of one, who 
looks upon himſelf to be poſleſſed of abſolute 
Power ; and, all that can in reality be made of 
it, is no more than if he had ſaid, I am inform- 
ed, that you have admitted an Outlaw into your 
Body; and, as Iam your King, I require a Con- 
ference, bettueen you and the Judges, that I may 
be informed, whether the Party be really outlaw- 
ed, or not; and, if he be, whether, according to 
the Latus of England, ſuch an one can ſit in the 
Legiſlature. T his, ures he might reaſon- 
ably require, az King of England: There was 
no Manner of Neceſſity of his uſing the Word 
Abſolute; nay, the Word was very improper, 
when he declared, he would be governed by 
the Laws, and the Privileges of the Houſe, in 
the Matter. The moſt that can be aid, is, 
that it was an improper, and unguarded, Ex- 
reſſion; it could never be meant in a bad 
ene. becauſe the whole Tenor of his Diſ- 
courſe looked another Way: It could not be 
an unreaſonable Thing, in a King of England, 
eſpecially as he came from à foreign Kingdom, 


ASCE ALES. ah ASS ooo Ca -c TT 42.2 


| 


and could not be ſuppoſed perfectly acquainted 6 1 


with our Laws, to deſire to hear the Legality Goya 
of the Matter debated between the Commons : 
and the Judges: This, ſurely, he might have 

done, without reforting to an abſolute, and un- 

limited Power. 

And laſtly, It may be obſerved, that his Ma- 
jeſty was ſo far from exerting an abſolute Power 
upon the Occaſion, that he compromiſed the 
Matter with the Commons, and both Sides 
agreed to a new Election: His Actions, there - 
fore, were very far from being arbitrary, how- 
ever his Words might be interpreted. And it 
is obſervable, how very cautious the Commons 
were, that they might not appear to be biaſſed, 
or influenced, by the King, or * in their 
Determination; for, in their Warrant for a 
new Election, they do not ſo much as mention, 
that his Majeſty, or the Houſe of Peers, had 
interpoſed : They only ſay, That for ſome 
ſpecial Cauſes moving the Commons Houſe, they 
award a Writ for a new Election. They 
make it entirely their own Act; and the King 
was fo far from exerciſing an abſolute Power, 
to compel them to this, that he, nor any Body, 


but their own Houſe, appear in the Warrant 
to have any Hand in it, 


1 
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The Trial of 
the Con ſpi- 
raters in the 


P:wwaer- 


BATES, Thomas WINTER, 


3 Fac. I. 


with compaſſing, and imagining, the 

Death of the King, Queen, c. and 

the Subverſion of the eftabliſhed Religion and 
Government; and, particularly, with conſult- 
ing and agreeing, to blow up, and tear in Pieces, 
the King and Queen, Prince Henry, the Lords 
Spiritual and Temporal, and the Judges, and 
Commons aflembled in Parliament: And that, 
they did not only conſpire, and conclude, to 
deſtroy the King's flue Male, but to ſurprize 
his Daughters, the two Princeſſes, Elizabeth 
and Mary, and to proclaim the faid Elizabeth 
J Queen: And that they took their Oaths, and 
received the Sacrament to conceal the faid 

'T reaſons, and never deſiſt, till they had ac- 
compliſhed the fame: That they, 9 
dug a Mine in the Foundation of the Walls of 

the Parliament-Houſe, being three Vards thick; 
and, being diſcouraged by the Difficulty of that 
Work, they hired a Cellar, under the Parlia- 
ment Houſe, in which they placed twenty Bar- 

rels of Gun- Powder; and, fearing the ſaid 
Powder was become damp, brought in ten Bar- 

rels and four Hogſheads, more, of Gun-Pow- 
der; covering the Whole with Iron Bars, 
Stones, Billets, and Faggots: And that, the ſaid 


Charge. 


T* E In dictment charges the Priſoners, | 
The 


166; The Arraignment of RokERRT WINTER, JohN GRANT, THOMAS 65. 


AMBROSE Rook woop, RozERT 3 Le. 


Keves, Guy Fawkes, and Sir EveRard Dicsy, for High Treaſon, , 
before the Earl of Nottingham, the Lord Chief Juſtice Popham, and 
Fi other Commiſſioners of Oyer and Terminer, the 27th of Fanuary, 1605, © 


Guy Fawkes had procured Touchwood and 
Match, and was prepared to ſet Fire to the 
ſame, at the Time prefixed: That the ſaid 
Traitors had alſo provided Horſes, Armour, 
Ammunition, and other Implements of War; 
and publiſhed divers falſe Reports, as if the Pa- 
piſts were to have been maſſacred; whereby 
divers Papiſts were incited to appear in Arms, 
and were in open and actual Rebellion, againſt 
the King, in ſeveral Parts of England. 

To which Indictment, the Priſoners, ſeve- 4, cx. 
rally, pleaded, Not guilty : But their Exami-/#/ion. 
nations, wherein they had confeſſed theſe T rea- 
ſons, being ſhewn them, they acknowledged 
the ſame to be true in Court; and, thereupon, 
without any further Trial, their Confeſſions 
were recorded, 

Sir Everard Digby alſo was arraigned for the 
ſame T reaſons, and pleaded 6UiLTyY : Where- DU, 
upon Judgment of High-Treaſon was pronoun- Guiley, 
ced on Sir Everard Digby, Robert Winter, John 
Grant, Thomas Bates, Thomas Winter, Ambroſe 
Rookwood, Robert Keys, and Guy Fawkes ; and er 
the four firſt were executed at the Weſt-End of — Lon) 
St. Paul's; and the reſt in the Old Palace- Tard, yy + ak 


| 


Wftminſter, 


The 


* 
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1606. 


The Trial of H E M R V nr. 


3 Jac. I. 

th FENRY GARNET, Superior 
Garnet, „N of the Jeſuits, was arraigned, for the 
perior of the M. A. ſame T reaſons, the 28th of March, 
Feſuits tried, T 

1606. 3 Fac. I. : 

Evidence a- The firſt Evidence, produced againſt him, 
gainft bim. yas his own Confeffion : Then two Witneſſes 


were examined againſt him, Viva Voce, (viz.) 
Lokerſon, and Fauſet ; who depoſed, they 
heard Garnet ſay, They will charge me with 
my Prayer, for the good pro of the great 
Action in the Beginning of the Parliament; but 
T will tell them, that I meant it in Reſpect of 
ſome ſharper Laws, which, I feared, they would 
then make againſt Catholicks. 


Conſoles the Garnet ſaid, he was, indeed, acquainted with 


Treaſon, 


He. 1s con- 
wifted, 


The Priſoner 
confeſſes 
it. 


a Negotiation, in Spain, for Money to be be- 
ſtowed on poor Catholicks; but ever diſliked 
the Moving for an Army to be ſent hither : 
That he was alſo acquainted with the late Plot; 
but it was by Way of Confeſſion, which he 
was obliged not to diſcover : And, that he had 
actually written to Rome, to procure a Coun- 
termand of all Conſpiracies, and, he could 
never ſleep quietly, after he was acquainted 
with it. 

To which, it, was replied, That Meſſage 
to Rome was ſent ſo late, that the Blow muſt 
have been given, before the Meſſenger could 
have returned: And that, in his Confeſſion, he 
had ſaid, he offered Sacrifice to God, for Stay 
of that Plot, Unleſs it were for the Good of the 
Catholick Cauſe; and in no other Manner was 
the State obliged to him for his. Maſſes and 
Oblations. And the Attorney-General ob- 
ſerved, 'T hat the Priſoner did not come to 
the Knowledge of the Powdor-Plot, by Con- 
feſſion; but that he was conſulted upon it: 
And, though he had concealed the Perſons, he 
ought to have diſcovered the Miſchief intend- 
ed, for the Preſervation of the State: That he 
was, indeed, the Author, and Procurer of theſe 
Treaſons, as appeared by his own Conſeſſions, 
and by his reſolving Catesby, concerning the 


Lawfullneſs and Merit, of them; as alſo, by 


his praying for their Succeſs. | 
The Jury, being withdrawn a quarter of an 
Hour, returned with a Verdict that the Priſo- 


ner was GuitTyY; and Sentence of Death 
paſſed on him as a Traitor. 
Garnet was executed, at the Weſt-End of 


1606. 


3 Jac. I. 
— 


St. Paul's, the 3d of May: When he acknow- And execut- 


horted the Papiſts, never to make the like At- 

tempt; for God, he ſaid, would never proſper 

ſuch Treaſons againſt the King and State. 
There were no more put to Death, in a judi- 


leged his Offence; begged Pardon; and ex- © 


ſome others, indeed, were killed, in defending 
themſelves againſt the Troops that were ſent 
to apprehend them in the Country, whether 
they had fled. And the Lords, Mordaunt 
and Sturton, being ſuſpected of their having 
ſome Knowledge of the Plot, by not appearing 
at this Parliament, 'were fined ; Mordaunt ten 
thouſand Pounds, and the other ſix thouſand, 
by the Star-Chamber. And the Duke of 


Lords fined, 


Northumberland, Captain of the Band of Pen- 


ſioners, was fined ny thouſand Pounds, and 
condemned to loſe all his Places, and to be im- 
priſoned during the King's Pleaſure, for ad- 
mitting his Couſin Percy, one of the Conſpi- 
rators, a Gentleman of that Band, without 
tendring him the Oath of Supremacy, though 
he knew him to be a Popiſh Recuſant: And 
an Act paſſed in this Parliament, for ſolemniz- 
ing the 5th of November (the Day appointed 
for the blowing up the Parliament) annually, 
as a T hankſgiving. 


There is very little Room for Remarks on Remarks en 
theſe Proceedings; ſince all the Priſoners con- n Pevder- 


feſſed themſelves guilty of High-T reaſon, and 
ſcarce made any Defence. 3 
As to the fining the Lords in the Star-Cham- 


ber, on a bare Suſpieion of their Knowledge of 


tne Plot, without any Manner of Evidence a- 


gainſt them, This ſeems to be a Stretch of 
Power; and, it may be ſaid, of this Judgment, 
as in the late Biſhop of Rocheſter's Caſe, it 


was either too mild, or too ſevere: If there 


was ſufficient Proof of High Treaſon againſt 
them, they ought to have ſuffered as Traitors; 
and, if there was no legal Proof, they ought to 
have been acquitted; for the Crime was Trea- 
ſon, or nothing. 


The Trial of GEORGTSFHRO T, Notary of Aymouth in Scot- 
land, for High Treaſon, 12 Aug. 1608. 6 Fac. I. 


TM E Indictment charged, That where- 

as John, late Earl of Gewrie, had in 
July, 1600. treaſonably conſpired to 

murder his Majeſty, and imparted his deviliſh 
Purpoſe to Robart Logane, of Reftalrig, who 


undertook to be an Accomplice in the ſaid 


Treaſon; the ſame coming to the Knowledge 
of the Panel, (or Priſoner) he treaſonably 
concealed the ſame. 

Why this is called a Trial, 'I cannot con- 
ceive; It had been more properly ſtiled an Ar- 


raignment, and Confeſſion: For the Priſoner 
confeſſing the Indictment, both at the Exami- 
nation, and in open Court, was thereupon con- 


demned to be hanged and executed; in Purſu- I cendemn- 


ance of his Sentence: Which may be looked 
upon, as a Confirmation of the Truth of Gow- 
rie's Conſpiracy ; and might be the principal 
Inducement for binding it up with the ſecond 
Collection of Trials, 


The 


ed, and exe 
cuted, 
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1609. 
7 Jac. I. 
— 


3 HE Trial of Robert Logan of Reſtal- 
after be was rig, for High Treaſon, in conſpiring 
dead, with John Earl of Gowrie, to murder 
King James I. June, 1609. 3 I. 

This, which is called the 'I rial of Robert 
Logan, is nothing more than a Summons, for 
him, or his Heirs, to appear in Parliament af- 
ter he was dead; and, on their not appearing, 
Judgment given for the forfeiting their Eſtates 
and Honours, as in Cafes of High-Trea- 
fon. 

T he Evidence againſt Logan conſiſted of 


4CRITICAL REVIEW of 


The Trial of Ro BERT LOGAN. 


a Plot; and his Hand was proved by the 
Depoſitions of ſeveral Witnefles : But the 
principal Evidence of Logan's being concerned 
in Earl Gowrie's Conſpiracy, was the Confeſ- 
ſion of the aforeſaid George Sprot, both at his 
Arraignment and Execution. 


All the Remarks I ſhall make on theſe Pro- 1 
ceedings, are, that they ſeem to be inſerted, to che, Pieces, 


prove the Reality of the Conſpiracy of Gawrie's, 
which was ſufficiently evident before: That 
there is nothing in them that cati denominate 
them Trials; and that there has been a great 
Expence of Paper and Print, to very little 
Purpoſe. 


3 five Letters, written by him to Earl Gotorie, 

containing ſome dark Expreſſions concerning 
1609. 

7 Jac. I. 

— 

Balmerino's | 

=" HIS alſo, which is denominated a 

reignment. Trial, by the Editor, is no more than 

en. an Arraignment and Confeſſion. 

The Charge, The Indictment (of which there are but 
very ſhort Minutes) ſeems to have charged the 
Priſoner with High-T reaſon, in correſponding 
with the Pope, in the King's Name, and a- 
gainſt his particular Directions; and charges 
him alſo, with Negotiations with foreign 
States, Enemies to the Goſpel, in order to 
ſubvert the eſtabliſhed Religion. 

Cenfifed The Lord Balmerino, being arraigned, con- 


feſſed his Offence in writing a Letter clande- 
ſtinely to the Pope, and acknowledged it would 
admit of no Excuſe; adding, that his Majeſty 
knew nothing of the Letter: That the King 
had declared againſt having any Correſpon- 
dence with the Pope; but that he, the Priſo- 
ner, thinking it might be for his Majeſty's In- 
tereſt, to have a good Underſtanding with the 
Court of Rome, had ſurreptitiouſly procured his 
Majeſty's Hand, to a Letter to his Holineſs, 
among other Papers, he brought him to ſign: 
But ſaid, he (the Priſoner) had no View to the 
Alteration of Religion, or procuring a Tolera- 
tion for Catholicks, or to his own private Ad- 
vantage. 

De Ks, His Majeſty's Letter to the Lord Advocate 
Lt alſo was read; wherein he declared, he refuſed 
Lord Aue, to liſten to the Priſoner's Motion, of writing 
ny to the Pope. 

13 Whereupon the Priſoner was convicted; 
The 2 but Execution ſuſpended, till his Majeſty's 
3 Pleaſure was known. 

He was detained, for ſome Time, a cloſe 


And bis Priſoner: Afterwards he was a Priſoner at 
E/tate re- large; and at length the King reſtored him, 
Hood both to his Honour, and Eſtate. 

2 mars n Biſhop Burnet, who could never afford King 


this Proceed- James a good Word, tells us, That his Ma- 


Ag. 


ms 


The Trial of Jo uw n Lord Balmerino, for High-Treaſon, in Scotland, 
the 10th of March, 1609. 7 Fac. I. 


jeſty, obſerving the Popiſh Intereſt was con- 
ſiderable in England, and might poſſibly obſtruct 
his aſcending that Throne, endeayoured to 
gain the Engliſb Papiſts, by aſſuring them, he 
would connive at the Exerciſe of their Religi- 
on; and that he actually wrote that Letter to 
the Pope, with which the Lord Balmerino, 
his Secretary, was charged: But that, it being 
afterwards publiſhed by Cardinal Bellarmine, 
upon his Majeſty's putting the Laws in Exe- 
cution againſt the Engliſb Papiſts, the King, 
to alloy the Jealouſies the Kirk of Scotland had 
entertained, of his favouring Popery, cauſed 
the Lord Balmerino to be tried and condemned 
for it. Thus the Biſhop inſinuates, that it was 
all a State Trick : That this Lord was aflured 
of his Pardon, before he made his Confeſſion; 
and conſented to abuſe the World, by under- 
going a mock 'T rial. 

In anſwer to which, it may be obſerved, 
There is no other Proof, of this Contrivance 
between the King and the Lord Balmerino, 
than the Suggeſtions of Biſhop Burnet: To 
balance which, we have not only the Lord 
Balmerino's Confeſſion, both before and after 


1609. 
7 Jac, I 


— 


his Arraignment; wherein he declares, the 


King had no Knowledge of the Letter; and 
the King's own Letter, expreſly denying that 
he was aquainted with the Contents of it : 
But it appears, that the Lord Balmerino was ſo 
far from having any real Affection for King 
2 after his Arraignment, that, though 

is Majeſty granted him his Pardon, and re- 
ſtored him to his Honour and Eſtate, neither 
he, nor his Family, could ever forgive the 
Proſecution. His Son and Heir was re mark- 
able for his Malice and Antipathy to his 
Succeſſor. We actually find him the Subject 
of another Trial, for High Treaſon, in li- 
belling his Adminiſtration. 


The 


err l » - 
- 
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wa Sanquire, in Scotland) 
Lerd San of June, 1612. 10 Jac. I. 
quire”s , | 
N HE Indictment charged him, as Acceſ- 
3 ſary, before the Fact, to the Murder of 
ohn Turner, Fencing-Maſter. 
The ce The ſe was this: Robert Creighton, Baron 
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cuted, 


Vorce, 


The Divorce 
of the Earl 
of Eſſex 
from bis 
Counteſs, 

The Alle- 
gations of the _ ö . l 
Lady, to ob- gations againſt him, of the following Tenour, 


fan Di- viz. That ſhe, being about thirteen Years of 


of Sanquire or Sanchar, in Scotland, playing 
at Foils with Fohn Turner, (about five Years 
before the Murder) Turner thruſt out one of the 
Baron's Eyes, with his Foil: Whereupon the 
Baron, reſolving to be revenged, tampered with 
ſeveral Aſſaſſins, to murder Turner: But he 
had not an Opportunity of effecting it, till the 
preſent Year, 1612. when he prevailed on G!/- 
bert Gray, one of his Servants, and Robert Car- 
liel a Dependant, both Scotſmen, to undertake 
it: But Gray afterwards declining the Attempt, 
Robert Carliel aſſociated himſelf with one 
James Irweng, another Scotſman 3 and theſe 
two, on the 11th of May, 1612, about 7 in the 
Evening, went to a publick Houſe in the Fri- 
ars, which Turner uſed to frequent, as he came 
from his School; and finding Turner there, 
they ſaluted him, and fell into Diſcourſe with 
bim; when Carliel, on a ſudden, fired a Piſtol 
at Turner, and ſhot him in the Breaſt ; and he 
immediately dropped down dead, ſaying only, 
Lord have Mercy upon me, I am killed : After 
which, Carliel fled to Scotland. The Lord 
Sanquire abſconded; frwweng and Gray were 
taken, endeavouring to make their Eſcapes ; 
and Gray* was afterwads made an Evidence 
againſt the reſt. At length, the Lord Sanguire 
ſurrendering himſelf, and Carliel, the principal 
Aſſaſſin, being brought back from Scotland, 
Carliel, and Irweng were tried at the Old. Bai- 


The Princi- ley, London; and being convicted of the Mur- 


pal; cviti- der, were executed in PFleet-freet, near the 
eil and exe- 


Friars; and the Lord Sanguire being after- 


— — 


he STATE TRIALS. 


— 


1612. The Arraignment of ROBERT CR EIGH TON Eſq; (Baron of 
for Murder, at the King's-Bench Bar, the 27th 


* 0 * ” 
wards arraigned at the King's-B-1:ch Bar, as 28 


57 


1612; 
19 Jc. I. 
— 


a n 2 


Acceſſary before the Fact, confe fied the Indict wite c/- 


ment; and was thereupon condemned, and * 


executed in Palace-Yard, when he profeſſed 
himſelf a Roman Catholick. 
Before the Arraignment of Lord Sanguire, 


C 


{ and Ace- 
ted as 


* 


Ace #0 


Feme Paints 
ef Lau ji. 


ſeveral Points of Law were reſolved by the 5%, Lee 
Judges, particularly, that the Acceſſary could % Ari; 


not be tried till the Principals were attainted ; 
That a Peer of Scotland could have no Ad- 
vantage of his Peerage here, but muſt be tried as 
an Engliþ Commoner. That the Indictment 
of the Acceſſary ought to be in the County of 
Middleſex, where he incited the Murderers 
to commit the Fact; and that the Indictment 
ought to recite, That the Princip:.!s commit- 
ted the Murder in London, as the Truth was. 
That the King's-Bench was the proper Court 
to try the Acceſſary in, as it fat in the Coun- 
ty of Middleſex, and was ſuperior to all other 
Courts of Oyer and Terminer which could not 
ſit in Term- Time, while that Court ſat : And 
that there need not be fiſteen Days for the 
Return of the Venire facias, becauſe the Offence 
was committed in Midadleſex, where the Court 
ſat ; bat, if the Indictment had been found in 
another County, and removed thither, there 
ought to have been fifteen Days between the 
Teſte and the Return. That if the Principal 
was erroneouſly attainted, either for Error in 
the Proceſs, or becauſe the Principal, being 
out of the Realm, was outlawed, c. yet the 
Acceſſary might be attainted ; but then, on 


the Reverſal of the Attainder of the Principal 


for Error, the Attainder of the Acceſſary was 
reverſed of Courſe. 


1613. Proceedings in the Divorce between the Lady Frances HowarD and 


11 Jac, I. 


RoBRERT Earl of Eſſex, before George Lord Archbiſhop of Canterbury, 
John Lord Biſhop of London, and other Commiſſioners, 1613. 11 Fac. I. 


* 
HE Lady Frances, Wife of Robert 
| Earl of Eſex, under Pretence of her 
Husband's Impotency, exhibited Alle- 


Age, was married to Robert Earl of Eſſex, in 
January, 1603. That the ſaid Robert was 
then about fourteen Years of Age, and now a- 
bout twenty-three; and had, during all that 


Time, been in good Health; no way hinder - | 


ed, by Ague or Sickneſs but he might have 


performed the Duties of the Marriage Bed. 


That, ſince the ſaid pretended Marriage, at 
leaſt by the Space of three Years, ſince the 
ſaid Robert attained the Age of eightcen ; as 
Time and Place ſerved, after the Faſhion of 
other married Folks, ſhe, the ſaid Frances 
Howard, in Hopes of lawful Iſſue, and deſirous 
to be made a Mother, lived with the ſaid Ro- 
bert at Bed and Board, and they both lay na- 
ked in the ſame Bed, as married Folks uſe; 
and from Time to Time, again and again, 
the yeilded herſelf to his Power, and, as much 


as lay in her, offered herſelf and her Body to 
be known; and earneſtly deſired his Em- 
braces : That the ſaid Earl very often, again 
and again, tried to lie with her, as his lawful 


Wife; which ſhe refuſed not, but uſed the 


beſt Means ſhe could: Notwithſtanding 
which, the ſaid Earl never could know her, 
or enjoy her, as the Marriage-Bed alloweth ; 
though, both before and after the ſaid Time, 
he hath known other Women, and ſuggeſts 
that he was hindered by a perpetual and na- 
tural Impediment from knowingher, the Lady 
Frances, and could never enjoy her. 

That the ſaid Lady Frances was, and till 
is, fit for conjugal Embraces, and able to enjoy 
any Man; and is ſenſible of no Impediment 
in herſelf, and yet remains a Virgin; and 
was, at the Time of the pretended Marriage, 
unacquainted with the Earl's want of Ability, 
and Impediment, already mentioned. 

That the ſaid Earl had very often declared, 
that, although he had done is beſt Endeavour, 
he never 2 once enjoy the ſaid Lady Fran- 

CES. 


ment. 
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58 4 CRITICAL REVIEW of 


1613. ces, And, laſtly, That ſhe had never publiſh- 
2266 25 his Infirmity, if ſhe had not been forced to 
it by falſe Rumours of her Diſobedience to 

the Earl: And defires, that, ſince this pretend- 

ed Marriage was but of Fact, and not of 

Right, it might be adjudged as none; and 

ſhe might be releaſed from all Knots and 

Bonds of the ſame, by the Sentence of the 

| Court. 

The Earls In anſwer to this, the Earl acknowledged, 
Anſwer to That he was about the Age in the Allegations 


OW" mentioned, nor had he had above two or three 


Months Sickneſs ſince his Marriage. That 

one Year, ſince he was Eighteen, he attempt- 

ed divers Times to enjoy her: That the two 

following Years, whea he was willing, ſhe 

» ſhewed herſelf at ſometimes willing, but at 

others refuſed : That he lay in Bed moſt com- 

monly with her, and felt no Motions or Pro- 

vocations ; and that he could never penetrate, 

or enjoy her ; though he found no Defect in 

himſelf, and both before and after the Marri- 

age, was capable of enjoying any other Wo- 

man. As to perpetual and natural Impedi- 

ments, he knew not what they meant ; but 

he had lain, the two laſt Years, by the Lady 

Frances, and had no Motion to know her, 

and believed he never ſhould ; for he thought 

the Lady Frances was not fit for conjugal Em- 

braces; and admits it to be true, that he had 

ſaid, He often endeavoured to enjoy her, but 
that he had not, nor could not. | 

A Fury of The Archbiſhop, and the reſt of the reve- 

Matrmn:, in- rend Judges, obſerving from the Allegations, 

25 % that both the Earl and the Counteſs were very 

; deſirous to be divorced, ordered a Jury of Ma- 

trons to be impanelled, to inſpect the Counteſs, 

and ſee if ſhe was ſtill a Virgin, as was pre- 

tended on both Sides; and whether ſhe was 

Declare: Capable of performing the Duties of the Marri- 

berſelf a age-Bed. Whereupon ſhe was ſearched, and 

Ze, but the Jury found that the Lady was fit for ma- 


2 g, trimonial Embraces, and capable of bearing 


braces, Children; but that ſhe was ſtill a Virgin. 


And three Ladies, that attended the Jury, alſo 
depoſed, that they were preſent when the Ju- 
ry made the Inſpection; and, that they gave 
good Reaſons for the Judgment they made. 
The Arch- However, the Archbiſhop was ſtill diflatis- 
bijhop'"s os fed ; and obſerved, that there were no good 
fn: again Precedents for divorcing Man and Wife, for 
| an Impotency, or impediment, towards a par- 
ticular Woman, when the Man was capable of 
The Kinz enjoying others: But the King, who was zeal- 


, for ts ous for the Divorce, urged, that there did not 


want Precedents of it: To which his Grace 
replied, that there was none, till the Pope aſ- 
ſumed a Liberty of departing from the Primi- 


tive Rules; and inſiſted, that ſome Reaſon | 


ought to be given, for this partial Impotency, 613. 
ot Inpidimnnt, that was pretended: With \ 3 
which, when the King was preſſed, and not 

able to aſſign any Cauſe for it, he ſuggeſted, Suggeft tb. 
that the Man might be bewitched : However, Ear! wa: 
ſuch was the Royal Influence, that a Majority Samen of 
of the Commiſſoners were for a Divorce; and Divorce. 
the Parties were accordingly ſeperated ; the 

Bond of Matrimony diſſolved; and it was de- 

clared lawful for either of them to marry elſe- 

where. 

The Biſhops, who were for the Divorce, Cn 
were Wincheſter, Ely, Rochefter, Litchfield 3 10 
and Coventry; and the Doctors, Sir rx 
Cæſar, Sir Thomas Parry, and Sir Daniel 
Donne. 

The Commiſſioners, who diſſented; were Commiſſioners 
the Archbiſhop of Canterbury, and the Biſhop ./, it. 
of London; and the Doctors, Sir John Bennet, 

Francis James, and Thomas Edwards. 

Both the King and the Delegates, it is ſaid, —_— ny 

were egregiouſly impoſed upon in this Proceed- f . 
ing, by the Arts of the Lady Frances and her of Eſſex 
Gallant, the Lord Rochefter : They had con- 79” brs 
ſulted one Foreman, a pretended Phyſician, and _ 
a Dealer in the Black-Art, it is ſaid, who fur- 
niſhed them with Drugs, oo rende the Earl of 
Eſſex impotent, which was the Reaſon of his 
lying ſo quietly by the Counteſs the two laſt 
Years: They procured Sir Thomas Overbury 
to be murdered, becauſe he ſhould not defeat 
the Intrigue between them, or divulge their Se- 
crets. And, when the Counteſs was to be in- 
ſpeed, under Pretence of an extraordinary 
Modeſty, ſhe obtained Leave to be covered 
with a Veil, by which Means ſhe introduced 
a young Virgin in her Room, and deceived the 
Jury of Matrons, and the Court : But their 
Practices will be more amply diſcovered, in 
the ſucceeding Trials, for the Murder of Sir 
Thomas Overbury. Oe 

The King being able to give noother Rea- 
ſon for this partial Impotency towards a parti- 
cular Woman, than the Earl's being bewitch- 
ed, occaſioned ſome merry Reflections, when 
the Artifices, to prevent the Conſummation of 
the Lady Eſex's Marriage, were diſcovered : 


| and ſuch pretended Impediments have been 


laughed at ever fince: But, however foul theſe 
Practices might appear afterwards, Things had 
not, certainly, fo ill an Aſpect at the Time of 
the Divorce; for we find, immediately after, 
Rocheſter and the Lady ſolemnized their Mar- 
riage; he was made Earl of Somerſet ; and not 
only the Court, but the City of London, con- 
gratulated them on the Occaſion ; and they 
were ſplendidly entertained, by the Lord Mayor 


and Aldermen, in the City, 


1613, The Trial of Ricu arp WEsTox, for the Murder of Sir Thomas Overbury, 4615. 


13 Fac. I. 


before the Lord Mayor, the Lord Chief Juſtice, and other Commiſſioners ww 
Wien; of Oyer and Terminer, the 19th of October, 1615. 13 Fac. I. | 


Trial, for 
Overbury's 
Mir, NE Indiftment charges, That the 
Tee Charge, ſaid Richard Weſton, contriving, not 
oaly to bring upon the Body of Sir 
Tamas Overbury great Sickneſs and Diſeaſes, 


but to deprive him of his Life, did, in the 1 


Tower of London, procure a certain Poiſon, 
mingle it in Broth, and give it the ſaid Sir 
Thomas to eat: That he mingled Poiſon alſo 
in Tarts and Jellies, and gave him; and, 
that the Priſoner, with an Apothecary, his 
| + Confederate, 


a. 4 


» 4 


te STATE TRIAL S. 


1615- Confederate, then unknown, mixed Poiſon 
23 Jac. I. alſo in a Clyſter, and adminiſtered it to the 
ſaid Sir Thomas ; whereupon he fell into Diſ- 
eaſes and Diſtempers ; and upon the 15th Day 
of September, 1613. died, being ſo poiſoned 

and murdered by the ſaid Richard Wefton. 
The Priſmer The Priſoner, w_ practiſed upon by a 
flands mute. certain Great Man, ſtood mute, and refuſed 
to plead the firſt Day ; but being threatened 
with the Puniſhment, called Peine 5 — & du- 
re, that is, to be preſſed to Death, and 
Pfad, Net brought to his Trial again, the 23d of No- 


guilly, vember, he thought fit to plead Not guilty. 
Whereupon the Lord Chief Juſtice inform- 
Nor neceſſary ed the Jury, that, though the Poiſons men- 


to find the tioned in the Indictment, were Roſalgar, 
Se White Arſenick, and Mercury Sublimate, 
Ia leren. yet, they were not to expect preciſe Proof 
of the ſeveral Kinds of Poiſon: So, where a 
Man was indicted for murdering another with 
a Dagger, it was not material what the Wea- 
pon was, ſo as the Jury found the Murder. 
Then the Proofs were produced: And firſt, 
the Examination of Lawrence Davis, Servant 
to Sir Thomas Overbury, was read, who de- 
poſed, That his Maſter was a very health- 
ful Man, and had no Sores, or Bliſters, on his 
Body, before his Impriſonment : 'I hat Sir 
Thomas would haye undertaken his Embally, 
but the Earl of Somerſet diſſuaded him from it, 
and promiſed to bear him out; and, that Sir 
Thomas complained, he had not been a Priſo- 
ner, but for Somerſet ; and, if he died, his 
Blood would be required at his Hands; and, 
that Somerſet told this Deponent at New- 
Market, He would be even with Sir T homas. 
He further depoſed, That his Maſter wrote 
Somerſet a Letter, telling him, he would ne- 
ver conſent to his marrying the Lady Ex 
That Somerſet ſent Overbury a Letter in the 
Tower, with a Powder in it, and perſuaded 
him to eat it; bidding him not fear, if it 
made him fick ; for that would be a Means of 
procuring his Enlargement. | 

Henry Payton, another Servant of Owver- 
bury's, confirmed the Teſtimony of the for- 
mer; and depoſed, that his Maſter and Somer- 
ſet, had a Quarrel in the Gallery at J/hite- 
Hall, about that Lord's keeping Company 
with the Counteſs. 

Sir Dudly Diggs depoſed, that Sir Thomas 
was perſuaded by Somerſet, to withdraw him- 
ſelf from Court, and depended on his Pro- 
tection, 

Tee Priſoners Then the Priſoner's Examination was read, 
2 wherein he declared, That before Somerſet's 

; Marriage, or the Impriſonment of Sir Thomas, 

he carried ſeveral Letters between Somerſet and 


The Evi- 
dence, 


Farmer's Houſe in the Country; and, at 
Night in Town, at Mrs. Turner's in Pater- 
noſter-raw. He depoſed alſo, that he ſhewed 
the Phial, the Counteſs ſent him in the Tower, 
to the Lieutenant, who perſuaded him not to 
give it Sir Thomas : But that he did however 
give it him; as alſo ſeveral Tarts, and oiher 
Things, that were poiſoned, together with the 
poiſoned Clyſter, by the Direction of the 
Counteſs, and Mrs. Turner, who promiſed 
him a Reward; and that the Clytter gave O- 
verbury ſixty Stools and a Vomit: That the 
Counteſs ſent him, by Mrs. Turner, an hun- 
dred and eighty Pounds, at two Payments: 
And, that he was preferred to the Keeping Sir 
Thomas Overbury, in the Tower, by the Coun- 
teſs and Mrs. Turner's Means, who prevailed 
on Sir Thomas Monſon, to uſe his Intereſt with 
the Lieutenant to give him that Place. 

Sir Thomas Monſon allo depoſed, that he re- 
commended the Priſoner to the Licutenant of 
the Tower, to be Sir Thomas Overbury's Keep- 
er, at the Requeſt of the Counteſs. 

The Examination of Sir Fervis Ehe, Go- 
vernor of the Tower, alſo was read, who con- 
feſſed the Priſoner was recommended to him 
by Sir Thomas Monſon; who gave him Direc- 
tion alſo, that he ſhould not ſuffer any Letter, 
Tokens, or other Things, to be delivered to 
Overbury. He alſo confeſſed, he was Privy to 
the ſending the Poiſon to 3 for Over- 
bury to take; but ſaid, he diſſuaded him from 
ad miniſtring them. 

Simon Marſon, a Muſician, depoſed, that 
he was Servant to Sir Thomas Monſon; and 
that he received "Tarts and Jellies from the 
Counteſs of Eſſex, and carried them to Sir 
Thomas Overbury, in the Tawer. 

Paul de la Belle depoſed, That he ſaw O- 
verbury's Body, after he was dead; and that 
it was full of Bliſters, and ſo conſumed as he 
had never ſeen the like. 

George Rawlins, a Kinſman of Overbury's, 
depoſed, that he came often to the Tower to 
ſee him; but was not ſuffered to ſee him even 
at the Window; and J/:/ton ſaid, that was 
the Order of the Council, and of the Lieute- 
nant. 

Sir David Mood depoſed, that the Lady 
Eſſex offered him a thouſand Pounds, and her 
Protection, if he would murder Sir Thomas O- 
verbury. 

The Priſoner denied the whole Charge up- e Priſere- 
on his Trial, though he had confeſſed it before, mates ſcarce 
but, being able to alledge very little to prove 228 
himſelf innocent, the Jury found him Gu l- % and con- 
TY of poiſoning and murdering Sir Thomas demned, 
Overbury; and he was thereupon condemned 


the Counteſs : That they met thereupon at a | and executed. 


7— — 


* 


The Trial of ANNE TURN FER, Widow, at the King's Bench, 


— 


1615. 


Io 3 13 Jac. I. 
Nov. 1615. 13 


1675. 
ac. I. 3 
. for the Murder of Sir Thomas Overbury, the 7th of 
2 Tac. I. 
for Overbu- _ 


HE Indiament charged her, as Ac- 
ceſlary before the Fact, and with aiding 


ry's Muy der . 
The Charge, 


and aſſiſting the aforeſaid Richard 
Ne vi. Meſten, to poiſon Sir Thomas Overbury. 
Aerice, 


And a Letter from the Counteſs of Eſſex, 


to Mrs, Turner, was read in Evidence; 
wherein the Counteſs tells Turner, her Hus- 
band complained he had not lain with her; 
and, that her Father, her Mother, and Bro- 
ther, told her, ſhe muſt obey him, and were 


very 


4 CRITICAL REVIEW of 


— 7 2 — 


1615. very angry with her; but ſhe had rather 
13 Jac. I. gie a thouſand Times, for then ſhe ſhould loſe 
the other's (Samerſet's) Love; deſires Turner, 
therefore, to do what ſhe could for her, and ſhe 

ſhould have as much Money as ſhe could defire. 

A Letter from the Counteſs, to Foreman 

the Quack and Conjurer, alſo was read, 

wherein ſhe bids him remember the Galls; 

for ſhe ſaid, ſhe was afraid, though all Things 
remained well as yet; defired he would ſend 

her ſome good Fortune, and keep the Lord 

ſtill true to her; and wiſhed, if ſhe was un- 
grateful, all Miſchief might befall her: Told 

him, her Lord was luſty, and drank with his 

Men; and all the Content he gave her, was 

to abuſe her, and to uſe her doggedly, as for- 

merly ; and ſaid, ſhe ſhould never be happy 

i» in this World, becauſe he hindered her 
| Good ; and begged, for God's Sake, Foreman 
[ would get her from that vile Place: Subſcribing 
herſelf his affectionate Daughter, Frances Eſſex. 
Then ſeveral Pictures, and Paper Charms, 
were produced in Court, which were found in 
the Cuſtody of Mrs. Turner; at which 


2 


| 1615. 


Time, the Scaffolding in the Hall giving 2 Jac. t, 


Crack, the People were in a great Conſterna- 
tion, believing the Devil was coming for them. 
Mrs. Foreman, the Doctor's Widow, alſo 
brought into Court ſeveral Pictures and 
Charms, that were uſed to provoke the Lord 
Somerſet to love the Counteſs; and in ſome 
Scraps of Parchment, ſome Devils were invok- 
ed by Name, to torment the Lord Somerſet 
and Sir Arthur Manwaring, if they proved 
falſe to the Counteſs, and Mrs. Turner. 
Turner, thePriſoner, alſo confeſſed, that they 
had applied to Dr. Savory, another Conjurer, 
after Foreman's Death; and had practiſed ſeve- 
ral Sorceries againſt the Earl of Eſſex's Perſon. 
Then the ſame Examinations were read, a- 
gainſt the Priſoner, as were read in the former 
Trial of Meſton; whereby ſhe appeared to be 
the Counteſs of Eſſex's Agent, in conveying 
the Poiſons to Veſton for Sir Thomas Over- 
bury: And, ſaying very little in her Defence, She nating 


the Jury found her GUILTY of the Murder ; Hg 


and, Sentence being pronounced upon her, convicted, 
ſhe was executed a few Days afterwards, and erecutad. 


The Trial of Sir JERvis ELVIS, for the Murder of Sir Tho- 


. OY 


— 


1615, 1615. 
ad whe g mas Overbury, the 16th of Nov. 1615. 13 Fac. I. — 

Elvis tried | 

2 HE Indictment charges him Acceſ- upon, bought ſeven Sorts, and ſent them to 

The Charge, ſary, before the Fact, to the ſaid Mur 5 Overbury at ſeveral Times; and, that the 

der; and with abetting, aiding, and | Lieutenant knew of them, as appeared by ſeve- 

aſſiſting, IL eſton in it. ral Letters he wrote to the Counteſs, which 

The Ei- The fame Evidence was given, of his being | this Deponent had ſeen ; in one of which was 


Privy to the ſending the Poiſons to Vęſton, as 
in Meſton's Trial. Three Letters, from the 
Earl of Northampton to Somerſet, alſo were 
read; in the firſt of which, Northampton 
N tells Somerſet, that he had ſpent two Hours, 
v2 the Day before, in prompting the Lieutenant 
* with Cautions, and Conſiderations, how to 
: act his Part in the Adventure: In the ſecond, 
he tells him of the Care the Lieutenant took 
of his Charge; and, in the third, that Over- 
burv's Body being viewed, there were found 
twelve Tumours on his Belly, ready to break: 
That the Corpſe was a diſmal Spectacle, and 
ſtunk ſo intolerably, that they were forced to 
caſt it into a Coffin, with a looſe Sheet over it; 
and concluded, that God was gracious in cut- 
"J ting off all the Inſtruments of the factious Crew. 
= A Letter, from Sir Jervis Elvis to the Earl 
ol of Northampton, alſo was read, wherein he un- 
1 ; dertakes to keep Sir Thomas Overbury accord- 
ing to his Inſtructions; ſays, he adviſed Sir 
| Thomas to give way to the Match between 
Somerſet, (then Rocheſter) and the Counteſs; 
and, that Sir Thomas grew warm againſt the 
Lord Northampton and the Counteſs of Suffolk, 
telling him, if he were the Counteſs of Sy, 
"ys Priſoner, as he thought he was, the 
ieutenant might let her know, that he cared 
as little to die, as ſhe did to be cruel; adding, 
Of Rocheſter's Part I ſhall greatly fear, until 
1 ee the Event. 


Franklin's Then the Examination of James Franklin, 


Examinati- the Apothecary, was read, who depoſed, that 
Mrs. Turner came to him from the Counteſs 
of Hex, and deſired him to get the ſtrongeſt 
Poiſons he could for Overbury ; and, he there- 


„n read, 


this Expreſſion; Madam the Scab is like the 
Fox; the more he is curſed, the better he fareth : 
And further, that Overbury ſcarce ever eat any 
Thing, but there was Poiſon mixed with it; 
and for theſe Poiſons the Counteſs ſent him 
Rewards: That ſhe till ſent for more Poiſons ; 
and the Deponent beſought her, on his Knees, 
not to uſe him any more in this Matter ; but 
{he would not deſiſt; and ſaid ſhe would poi- 
ſon him, becauſe he would pry into her Suit : 
Concluding, that the Day the Counteſs was 
married, ſhe ſent the Deponent twenty Pounds 
by Mrs. Turner ; and he was to have had two 
hundred Pounds per Annum, for Life. 

To this Charge, and Evidence, Sir Fervis he Prifon- 
made a very poor Defence: He acknowledged“ De/ence. 
indeed, he ſuſpected, there was a Deſign to poi- 
ſon his Priſoner, Overbury; but that he was 
no ways Acceſſary to it, or aiding and affiſti 
in it; and thereupon, put the following Caſe 
to the Judges: Mone knows not of a Plot to poi- |, 
ſon another, but only {fpets it, and is no Actor, Coe Thaw 
or Contriver, Whether ſuch an one be Acceſſaryto the Jud- 
to the Murder? If the Court thought ſuch as* 
concealing, without Malice, was an Abetting, 
then he would acknowledge himſelf Guilty : 

But the Court thought his Guilt too maniteſt, 
to favour him with a Reſolution of this Caſe ; 
and obſerved, that Franklin's Confeſſion left 
him, without Excuſe: 'T he Jury being with- 
drawn, ſoon after returned with a Verdict, 
that the Priſoner was Guilty ? whereupon 
Sentence of Death paſſed upon him; and he 
was hanged at Tower-Hill, to deter future 
Governors of that Fortrefs from conſenting to 
ſuch Practices againſt the King's Priſoners. 
The 
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1613. The Trial of James FRANKLIN, the Apothecary, for the Murder of Sir N 
3 Thomas Overbury, the 27th of Nov. 1615. 13 Jac. I. 9 
Franklin's | 

rial for the 
— 8. JT H E Indictment charges the Priſoner, | ſez) wherein he read theſe Words, I marvel at 
2 as Acceſlary, before the Fact, to the | theſe Delays, that the Buſineſs is not yet diſpatch- 
Murder of Sir Thomas Overbury, by | ed: By which the Deponent believed, he 
preparing ſeveral Sorts of Poiſon, for him to | meant the poiſoning of Overbury : And that 
take. the ſaid Rocheſter ſaid, in another Letter, Sir 
The Evidence againſt the Priſoner was his | Thomas was to come out of the Tower within 
The Evi- own Examination and Confeſſion, which dif- | two Days, and they ſhould be all undone : 
—_ fers, in ſome Particulars, from his Examinati- | And, thereupon, the Counteſs ſent for Veſton, 
on that was read againſt Sir Fervis Elvis ; and, | and was very angry with him, that he had not 
probably, was taken at another Time. diſpatched Sir Thomas : And Weſton anſwered, 
In this Confeſſion the Priſoner ſays, that | he had given him a Thing, that would have 
Hi: own Mrs. Turner deſired him, to provide a Poiſon | killed twenty Men. 
Coaſalien. that would not kill a Man preſently, but lie That, about a Fortnight after ton was 
in his Body a certain Time, wherewith he | taken up, the Counteſs ſent for the Deponent, 
might languiſh, by little and little; and, that | and told him, Weſton had confeſſed, and they 
ſhe gave him four Angels, with which he | ſhould all be hanged ; adding, On your Life, 
bought Agua fortis; and ſhe tried it upon a | do not confeſs, you brought me, or Mrs. Turner, 
Cat, that languiſhed, and cried pitifully, two | any Poiſon ; for, if you de, you ſhall be hanged ; 
Days, and then died: Then Mrs. Turner I will not hang for you. 
brought him to the Counteſs, who told him, That I/:/ton came to his (the Deponent 
Aqua fortis was too ſtrong, and propoſed Arſe- | Franklin's) Houſe, and told him, now the 
nick, which the Priſoner ſaid was too violent ; | Counteſs's Turn was ſerved, ſhe uſed him un- 
'Then ſhe propoſed Powder of Diamonds, | kindly ; and that two Perſons were employed 
which, he Eid, he did not know the Nature | to poiſon them both. | 
of: And ſhe anſwered, he was a Fool; and, The Priſoner acknowedged in Court, that he 
iving him ſome Gold, bid him buy that | did buy the Poiſons mentioned in his Confeſſi- 
Pods for her; and, enquiring, why ſhe | on; but proteſted, at his Trial, that he was 
would poiſon Sir Thomas, ſhe ſaid, he wouldpry | ignorant what they intended to do with them : Franklin 
ſo far into their Concerns, that he would undoe | Which the Jury not regarding, found him 7 e. 
them all: That, a little before Overbury's | Guilty; and he was condemned, and exe- cured, 
Death, the Counteſs ſent for him, and ſhewed | cuted. 
him a Letter from the Lord Rocheſter (Somer- 

The Arraignment of FRANCEs Counteſs of Somerſet, for the Murder of Sir 1616. 
l. Thomas Overbury, before her Peers, the 24th of May, 1616. 14 Fac. I. 
— ä 

8 H E Indictment being read, in which | heavy Imputation on Sir Fervis, about Over- 
t's Ar- ſhe was charged, as Acceſlary, before | bury's Death, and wiſhed he would clear him- 
y pt the Fact, to the poiſoning and murder- | ſelf in that Point; which the Lord Shrews- 


ry's Mar- ing Sir Thomas Overbury, a Certificate was 
der, produced, ſigned by the Judges of the King's 
Oy: Bench, to prove that Veſton had been con- 
Prof that victed, as Principal, for the ſaid Murder. 

the Principal To which Indictment the Priſoner pleaded 
F corviet- GUILTY. However, Sir Francis Bacon, 


£4, . 
| She pleads the Attorney-General, thought fit to give an 


guilty, Account how the Murder was diſcovered, and 
what had been done upon it. He ſaid, Over- 
bury died by Poiſon, in the Tower of London, 
the 15th September, 1613. and immediately, 
DR th upon his Death, there was a Rumour, that he 
ws mage, Came ſtrangely by his End. On the con- 


trary, there was another Report, that he died 
of a very foul Diſeaſe: And although it was 
above two Years ſince he was murdered, God 
had ſo infatuated the two great Procurers, and 
their Inſtruments, that the former took no 
Care about it, and the others fled not: That 
the Diſcovery of the Murder was in a Man- 
ner miraculous, and came out in a Compli- 
ment: The Lord Shrewsbury recommending 
Sir Fervis Elvis to a Miniſter of State, whom 
Sir Fervzs defired to be made known to, that 
Miniſter anſwered, he took it as a Favour 
from his Lordſhip; but added, there lay an 


bury reporting to Sir Fervis, he appeared in 
ſome Conſternation, and ſaid, ſome Attempts, 
indeed, had been made againſt Sir Thomas O- 
verbury, but they came to nothing, having 
been checked by him. 
The King being acquainted with what 
Elvis ſaid, ordered him to write down what 
he knew of it, which he did; but took care 
to be very favourable in what related to him- 
ſelf: And the Matter being referred to a Com- 
mittee of Council, Neſton was ſent for, who 
made a further Diſcovery ; and the Offenders 
were ordered to be proſecuted : W hereupon, no 
Practiſes were left untried, to ſtifle the Truth. 
We/ton was prevailed on to ſtand mute, for 
ſome Time; but at length, a full Diſcovery 
was made, and the under Actors in this Tra- 
gedy having been convicted and executed, 
this Lady, one of the Authors and Contrivers 
of it, was brought to Trial, and convicted 
alſo, by her own Confeſſion: He deſired there- 
fore, her Conſeſſion might be recorded, and 
Judgment given againſt her. | 
And it being thereupon demanded of the Se defires 


| Counteſs, what he had to ſay, why Judgment —— 
Ol Lora . 
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of Death ſhould not be pronounced, ſhe an- 
ſwered, She could ſay much to aggravate, but 
nothing to extenuate, her Fault; only deſired 
3 the Lords would intercede for her to the King, 
Sentence ro- fi 


nounced. or Mercy: Whereupon the Lord High Ste w- 


ard paſſed Sentence on the Priſoner, but ſaid, 


ſince the Lords had obſerved, with what Hu- 
mility and Grief ſhe had confeſſed the Fact, 


he did not doubt but they would become Me- 


diators for her to the King. 


1616 The Trial of Ro BERT CARR, Earl of Somerſet, for the Mur- 
der of Sir Thomas Overbury, before the Peers appointed to try him 
25th of May, 1616. 14 Fac. I. 


HE Indictment charges him as Ac- 


14 Jac. I. 
— 


The Earl of the 


Somerſet”s 


Trial for O- 
vebury's | 
4 | | ceſlary, before the Fact, to the poiſon- 
8 ing and murdering Sir Thomas Over- 
bBury; to which he pleaded Nor GUILTY. 
Sufficient, 9 Mr. Serjeant Montague opened the Indict- 
prove the : 
Sub/.znce of ment, and obſerved, that the only Thing to 
ebe I:4i2- be enquired of was, whether the Lord Somer- 
cated zt had procured, or cauſed, the poiſoning Sir 
Thomas Overbury; the Form and Circum- 
ſtances mentioned in the Indictment were not 
to be regarded; to which the Lord High 
Steward, Sir Edward Coke, and the reſt of 
the Judges, aſſented. | 
Sir Francis Then the Attorney-General, Sir Francis 
Bacon pen Bacon, ſaid, That the King had given them in 
the Evidence. command, not to expatiate or make Invec- 
tives, but materially to purſue the Evidence, 
as it conduced to the determining the Point 
in queſtion; and this they ſhould have done of 
themſelves, if they had not had ſo good a 
Warrant; for far be it from us (ſays he) by 
any Strains of Wit, or Art, to ſeek to play 
Shews the Prizes or blazon our Names in Blood; but 
Hein-uſneſs obſerved, however, that next to High-T reaſon, 
of the Crime the Offence the Priſoner ſtood charged with, 
was the greateſt and fouleſt Felony ; it was 
Murder by Poiſon; Murder committed on 
the King's Priſoner; and Murder under a 
Colour of Friendſhip: That what rendered 
the Crime of poiſoning ſo deteſtable was, that 
a Man was taken off in full Peace, thinking 
no Harm, and while he was comforting and 
refreſhing Nature with his Food; and was the 
more to be dreaded, becauſe it was fo eaſily 
committed, and ſo hard to be prevented or diſ- 
covered ; other Murders were committed cum 
ſonitu. There were ſome Acts that might diſ- 
cover or trace the Offenders; but this came 
upon a Man, when he thought himſelf in per- 
fect Security, and every Day he was within 
the Gates of Death : Nor did it concern only 
the Man againſt whom the Malice was intend- 
ed, but it was often prepared for one, and taken 
by another; as in the Reign of Henry VIIL. 
where the Intent was to poiſon one; and the 
Poiſon being put into the Broth, ſixteen of the 
Biſhop of Rocheſter's Servants were poiſoned ; 
and it went even to the Alm's-Basket, and the 
Poor at the Gate were poiſoned with it; which 
occaſioned a Statute, that made Poiſoning High- 


T reaſon ; for it tended to diſſolve human So- 


ciety; and whatever Offence did ſo, was of 
the Nature of High-T reaſon ; and obſerved, 
that Sir Thomas was the firſt Man that had 
been murdered in the Tower, except the two 
young Princes, who were deſtroyed by Rich- 
ard III. | 

He ſhews, that the Source of all this Miſ- 
chief was, unlawful Love, between the Earl of 


— 


Somerſet and the Counteſs of Ehex, which O- Unlawful 
verbury oppoſing, they both determined to £*** ** 


Source o 
| this Miſ- 
out of any Scruple of Conſcience, (for there chief. 


deſtroy him: Not that Overbury oppoſed it 


was a Time, when he hoaſted he had won 
him the Love of this very Lady, by his Let- 
ters and Induſtry) but out of Hatred to the 
Family of the Howards: And this had drawn 
the Earl of Northampton into the Plot againſt 
him, who knowing Overbury's Malice to him- 
ſelf, and his Houſe, thought it neceſſary he 
ſhould be removed, and cut off; and thus it 


was certainly reſolved and decreed amongſt 
them, that Overbury muſt die. 


Then the Witneſſes were produced, and The Evi- 
firſt Henry Payton, a Servant of Sir Thomas 4" 


Overbury's, who depoſed, that he heard high 
Words between the Earl of Somerſet and his 
Maſter, concerning the Earl's viſiting the 
Counteſs inthe Gallery of Vhiteball, as he had 
depoſed, in the Trial of Veſton. He depoſed 
further, that he ſaw a Letter from his Maſter 
to the Priſoner, the Lord Somerſet, wherein 
were theſe Words: I die, my Bliod be upon 
you ; and in that, or another, My Lord, you are 
now as good as your Word, you have kept your 
Veto to me That when his Maſter was in the 
Tower, Weſtin ordered the Deponent, to tell 
the Lord Somerſet, that the Powder, his Lord- 
ſhip had ſent Sir Thomas, had given him ſixty 
Stools, beſides Vomits ; and that when he de- 
livered the Meſlage to Lord Somerſet, he cried, 
Piſh, and turned away. 

Two Letters from Sir Thomas Overbury, to 
the Earl of Somerſet, alſo were read in Evi- 


dence, in one of which he ſays, © Is this the 7w Letts 
Fruit of my Care and Love to you? Aretheſe from Over- 


the Fruits of common Secrets, common Dan- bu 
© gers? You cannot ſuffer me to lie in this Mi- 
« ſery. All Ientreat of you is, to free me from 
© this Place, and that we may part Friends. 
© Drive me not to Extremities, leſt J ſhould 
< ſay ſomething that you and J both repent. * 
In the other Letter he ſays, Vou told m 
* Brother Lidcote, that my irreverentStile mac 
vou neglect me. With what Face could you 
do this, when you know you owe me all the 
Fortune, Wit, and Underſtanding, that you 
have? Youfacrifice me to your Woman, {till 
holding Friendſhip with them that brought 
me hither, You bad my Brother Lidcote keep 
my Deſire of Liberty fecret : But this ſhall 
not ſerve your Turn; you and I, ere long, 
will come to a Trialof another Nature. I am 
upon the Rack, and you are at Eaſe, and yet 
I muſt ſay nothing? When J heard, notwith- 
ſtanding my Miſery, you went to your Wo- 
man, curled your Hair, preferred Gibbe tothe 
© Bed-Chamber; and, in the mean time, ſend 
. © me 
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© me nineteen Projects, how I ſhould caſt a- 
bout for my Liberty ; give mea long Account 
of the Pains you have taken, and then go out 
of Town, while I have neither Friend, or 
Servant, ſuffered to come at me. Well, 1 
have written the Story betwixt you and me, 
how I have loſt my Friends, for your Sake 
what Hazards I have run; what Secrets 
have paſſed between us; how, when you 
had won that Woman by my Letters, you 
concealed all After-Proceedings from me, 
which occaſioned thoſe Breaches between us; 
of the Vow you made to be even with me, 
and ſending for me twice that Day I was 
caught in the Trap; perſuaded me it was a 
Plotof my Enemies, to ſend me beyond Sea ; 
and urged me not to accept it (the Embaſſy) 
aſſuring me you would free me from any 
long Trouble. On Friday I ſent this Nar- 
rative to a Friend, under eight Seals; and, if 
you perſiſt to uſe me thus, aſſure yourſelf, it 
ſhall be publiſhed. Whether I live or die, 
your Shame ſhall never die, but remain to 
the World's End, to make you the moſt odi- 
ous Man living. 
Then Simcockt's Examination was read, who 
depoſed, that when Sir Thomas was in the Tow- 
er, Weſton often told him, the Lord Somerſet 
ordered him to look well to Overbury ; for, if 
he came out, one of them mult die. 
Another Examination of L. Davis alſo was 
read, who depoſed, that ſeveral ſealed Pacquets, 
directed to the King, were given to Sir Thomas 
by the Lord Somerſet ; and that Sir Thomas 
opened them, took ſhort Notes out of them, 
and then ſealed them up, and returned them 
to the Lord Somerſet again. 

The Depoſitions of Franklin, and the reſt 
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of the Witneſſes, alſo were read, which were 


iven in Evidence at the former Trials ; and 

r. Overbury, Father of Sir Thomas, depoſed, 
that, hearing his Son was very ſick in the Teto- 
er, he pctitioned the King, that ſome Phyſici- 
ans might have Acceſs to him; and the King 
ſaid, his own Phyſician ſhould go to him: 
Whereupon he addreſſed himſelf to the Lord 
Somerſet, who ſaid his Son ſhould be ſpeedily 
delivered ; but bad him prefer no more Petiti- 
ons. However, not finding any Steps taken 
towards releaſing him, he preferred another 
Petition, and the King faid, he ſhould havean 
immediate Anſwer; and the Lord Somerſet 
told him, he ſhould ſuddenly be relieved : but 
adviſed, that neither the Petitioner, or his 
Wife, ſhould preſs to ſee him, becauſe it might 
protract his Delivery; nor deliver any more 
Petitions to the King, for that might ſtir up 
his Enemies againſt him. 

The following Letter from the Lord Somer- 
ſet, to Mrs. Overbury, alſo was read, viz. 
* Your ſtay in Town can avail nothing to- 
* wards your Son's Delivery. I would adviſe 
© you to retire into the Country; and doubt 
© not, before your coming home, you will 
© hear he is a free Man.” 


'T hen a Letter that the Lord Somerſet wrote. 


to Mr. Overbury, after his Son's Death, was 
read, wherein he ſays, | | 

* Your Son's Love to me got him the Ma- 
© lice of many; and they caſt thoſe Knots on 
his Fortune, that coſt him his Life; fo, in 
* a kind, there is none guilty of his Death 


he —_ 


but I; and you cannot have more Cauſe to 
© commiſerate the Death of a Son, than I of a 
Friend: But, though he be dead, you ſhall 
find me as ready as ever I was, to do all the 
Courteſies, that poſſibly I can, to you and 
your Wife, or your Children. In the mean 
Time, I defire Pardon from you, and your 
Wife, for your loſt Son, though I eſteem my 
Loſs the greater : And for his Brother, that 
is in France, I deſire his Return, that he 
may ſucceed his Brother in my Love.” 

Several Examinations were read, ſhewing, 
that Overbury was detained, and kept cloſe 


. 


Deprferings 


nit up? 


Priſoner, by Somerſet's Order, though he was 0:4. 


committed only for Contempt, and the great 
Apprehenſions he and his Lady were under, 
leſt Overbury ſhould get out: But ſome of 
theſe Examinations were not upon Oath. 
The Lettersconcerning the Lord Northamp- 
ton's Practices with Sir Fervis Elvis alſo were 


read, in one of which he tells S2mer/et, the 


Lieutenant had undertaken, that either Over- 
bury ſhould do him good Offices with the Lord 
Suffolk, or elſe he ſhould never recover, which 
he thought the moſt ſure and happy Change : 
Which Letters the Priſoner acknowledged he 
had received. | 


Then Proof was made of Somerſet's ſending 


Overbury Arſenick in a Letter; and the ſend- 


ing the poiſoned Tarts and Jellies; as in the 
other Trials; and Franklin's Depoſition was 
read, wherein he ſays, he was ſent for by the 
Lady Somerſet, and made to take an Oath of 
Secrecy, in Order to ſuppreſs the Diſcovery. 
And Sir Robert Cotton depoſed, that a little 
before the laſt Michaelmas, Somerſet gave him 
a Draught of the largeſt Pardon that had been 
granted, wherein, among other Offences, both 
Murder and T reaſon were pardoned ; by which 
he was ordered to draw one for the Priſoner. 


The Earl of Somerſet, in his Defence; ſaid, ue E 
that the Powder he ſent Overbury, was to make Somerlct's 
him ſick, that he might have the better Han- Pee. 


dle to ſpeak to the King for him; and that it 
was at Overbury's Deſire, he ſent it: That 
though he had conſented to his Impriſonment, 
that was only to prevent his being an Impedi- 
ment to his Marriage; and he had, however, 
given Orders he ſhould have the moſt airy 
Lodgings, and might ſpeak with whom he 
would. That, though Breach of Friendſhip 
had been urged as an Aggravation againſt him, 
it was no wonder for Friends to fall out; and 
he thought Overbary never had a Friend to 
whom he had not given Offence. 

He confeſſed there had been a Communi- 
cation of Secrets between them; and, know- 
ing Overbury's Abilities, he had employed 
him to take Abſtrafts out of Ambaſſador's 
Letters, and that by the King's\Order. 
That he was fo far Hom diſſuading Ovej- 
bury not to undertake the Embaſſy, that he 
would gladly have had him gone, that he 
might have been out of the way at that Time, 
as well on Account of his Marriage, as Over- 
bury's Inſolence, and therefore could not be 
ſuppoſed to have prevented his going. That 
as to the poiſoned Tarts, his Wife had con- 
feſſed the ſending them; but thofe the Priſon- 
er ſent ought to be preſumed wholefome; till 
it was proved otherwife, 


That 


* 
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He 1s con- 
victed. 


That the Lord Northampton's Letters prov- 
ed no more, then that the Lieutenant would 
endeavour to make Overbury a good Inſtru- 
ment between him and Sthel; and though 
Elvis, in his Letter, ſays, Death is the beſt way, 
the Anſwer to thoſe Letters, would juſtity him, 
if he had them to produce. He had endea- 
voured, indeed, to get a Pardon, as he might 
have been guilty of ſome Overſights, in, the 
Beginning of his Adminiſtration, when he was 
unacquainted with Afﬀairs of State: but the 
general Words in it were put in, by the Law- 
yers, without his Privity: And then, having 
recommended his Caſe to the Conſideration 
of his Peers, he withdrew; but, it ſeems, 
they were unanimous in their Opinion, that 
the Priſoner was GUILTY; and he was ad- 
judged to be hanged. Whereupon, he deſired 
the Interceſſion of the Lord High Steward, 
and the reſt of the Peers, to his Majeſty, for 
Mercy; and they interceded ſo effectually, 


The Ear! both in Behalf of the Earl, and the Countels, 


and e that they obtained their Pardon, with this 

, Liimitation, that they ſhould remain impriſon- 
| Lives, ed, during his Majeſty's Pleaſure. 

N Both of them having continued Priſoners in 

Tower ti/ the Tower (the Scene of their Villany) till 

_— the 18th of January, 1622, they obtained 


an Order of ncil, for their Releaſe from 
thence: But the Earl and the Counteſs, were 
required, to repair, either to Grays, or Cow- 
ſham, the Lord Walling ford's Houſes, in the 


Afterwards County of Oxon, and remain confined in one 


confined in 


Oxfordſhire, 


Remarks on 


of the ſaid Houſes, and within three Miles 
Compaſs of either of them, until further Or- 
ders from his Majeſty; and, it appears, that 
the King permitted the Earl to enjoy the 
greateſt Part of his Eſtate, notwithſtanding 
his Attainder. 


It is obſervable, in theſe Trials, that the 


the Trials of Court reſolved, it was not neceſſary to find 


Overbury's the 


HMurderers. 


Circumſtances laid in the Indictment, 
ſo as the .Subſtance, namely, the poiſoning, 
was found. 

We find Examinations ſtill read againſt the 
Priſoners here, as in former Trials: It was 
not, yet, cuſtomary, to produce the Witneſſes, 
to give their Evidence, viva voce; though this 
was ſometimes done: But, it was ſtill more 
irregular, and, indeed, illegal, to read the Ex- 
aminations of Perſons convicted, and even 
executed, for the ſame Crime; and ſeveral of 
them not upon Oath. It is true, there was a- 
bundant Evidence, beſides, of the Priſoners 


Guilt; but this would not juſtify the bring- 


ing Evidence againſt them that was not legal: 
But Courts of Juſtice did what they pleaſed 
with Priſoners, in thoſe Days, as is manifeſt 
by theſe and the former Trials. 

Sir Francis Bacon very rightly obſerved, in 
theſe Trials, That all this Miſchief proceed- 
ed from an unlawful Amour, in which, per- 
haps, the Parties, at firſt, thought there was 
very little hurt. Had they foreſeen that 
Train of Evils that ſucceeded ; that Injuſtice, 
Treachery, and Ingratitude; the barbarous 
Murder they muſt commit, to conceal the 


firſt Crime; the many Perſons there would be 


a Neceſſity of drawing into the ſame Guilt ; 
the Lives that muſt be loſt, and the eternal 
Infamy that muſt ſucceed , they. would, ſure- 


ly, never have engaged in ſuch an Attempt : 


W hich ought for ever to caution others, how 
they deviate from the Paths of Virtue: We 
are, inſenſibly, led from one Step to another, 
till we find ourſelves involved in Crimes, 
which we could not at firſt have reflected on 
without Horror, 

And thus we ſee, how Changes are fre- 
quently brought about, unexpeQedly, in 
Courts and Kingdoms: One is diſgraced, a- 
nother preferred, and the whole World ſome- 
times, put in Confuſion, by a little Piece of 
Gallantry, as ſome term it: And a Miſtreſs 
ſhall put a Prime Miniſter upon perpetrating 
the vileſt Actions, to gratify her Revenge, or 
Luſt. I queſtion whether there is to be met 
with in Hiſtory, a Man more univerſally de- 
teſted, than Somerſet, who, to enjoy a faith- 
leſs laſcivious Woman, ſacrificed his Friend, 
and made him undergo the moſt cruel Tor- 
tures; and after he had killed him, endea- 
voured to murder his Memory, by giving out, 
he died of an infamous Diſtemper. This 
may ſerve alſo, as a Specimen of the Friend- 
ſhips among the Great; and ſhews us, at the 
ſame Time, how dreadful a Thing it is to fall 
into the Hands of a Prime Miniſter. Here 
we ſee one inciting his Friend to Offend his 
Prince, and then, putting his Prince upon 
puniſhing him a thouſand Times more than 
the Offence could ever deſerve; or, rather he 
makes uſe of. his Sovereign's Name, to rack 
and torture his Friend to Death : And, how 
eaſy is it for a Minifter, at this Day, thus 
to exerciſe his Malice againſt any Man he 
does not like? Let him charge the Party, 
firſt, with ſome notorious Crime; and this 
gives him a Colour to impriſon him in a Dun- 


Friends from him, and murder him, almoſt, 
with repeated Hardſhips, and the Noiſomneſs 
of the Place; and this before a Man appears 
guilty of any Crime whatever: which ſeems 
a very great Defect in the Laws of a Coun- 
try, which are ſaid to be ſo well adapted to the 
Preſervation of Liberty and Property, 
Every Man is.ſuppoſed to be innocent, and 
ought to be dealt with as ſuch, till he is con- 
victed. But here a Man often ſuffers. more 
before he is brought to his T pal, than he can 
do for the Offence afterwards, if he appears 
guilty of it: And this, perhaps, to make him 
an Evidence againſt a Perſon, ſome Great 
Man has a Mind to deſtroy : Priſons may be 
made as ſtrong, and ſecure, as can be deſir- 
ed, but, why People ſhould be tortured, and 
their Friends debarred from ſeeing, and re- 


not eaſy to conceive. This, ſurely, can be 
with no other View, than to gratify the Ma- 
lice of his Enemies; or, to make ſuch unfor- 
tunate People Tools, to ſerve the Turn of an 
abandoned Miniſtry. 

How King James came to ſpare the Princi- 
pal Actors in this Tragedy, and execute only 
their under Agents, is very unaccountable, and 


on his Memory : It would not only have been 
the moſt juſt, but the moſt popular thing he 
could have done, to have left theſe great, but 
infamous Offenders, to the Puniſhment their 
Crimes deſerved, 


lieving them, till it appears they are guilty, is 


mult be allowed to reflect no ſmall Diſhonour 


— 
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geon, to load him with Irons, exclude all his 
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I. 


The Trial of Jo HN OGILVI E Jeſuit, for High-Treaſon, at Glaſeow in 1615. 


Scotland, the 28th of February, 1615. 13 Fac. I. 


Magiftrates, his Lieutenants upon Earth ; and 
had particularly bleſſed that Country with a 


more ancient, juſt, and permanent Deſcent of 


lawful Kings, than any ether Nation in the 


World, and extended their Felicity beyond the 


Happineſs of their Anceſtors, by oP, uſtice, 
Wiſdom, and Clemency, of his Majeſty's 
proſperous Reign, honouring, and ſtrengthen- 
ing him, with the Acceſſion of the moſt migh- 
ty and flouriſhing Kingdoms of England, 
8 and Ireland: Which viſible Favours, 
proceeding directly from God's bountiful 
Hand, moved the whole Eftates of that King- 
dom, in the Parliament aſſembled at Perth, 
the gth of July, 1606. to acknowledge his 
eſty's Sovereign Authority, Royal Prero- 
gative, Power, and Privilege, of his Crown, 


ever, within that Kingdom ; and promiſe to 
maintain, defend, and advance, the Honour, 
Dignity, Sovereign Authority, and Preroga- 
tives of his ſacred Majeſty, againſt all Perſons, 
Powers, and Eſtates, who ſhall impugn or im- 
pair the fame. And whereas, by an ACt made 
in the Parliament holden at Edinburgh, the 
22d of May, 1584. his Majeſty's Royal 
Power and Authority, over all Eftates, Spi- 
ritual and Temporal, was ratified and con- 
firmed: And it was enacted, that none ſhould 
preſume to decline the Judgment of his High- 
neſs, his Heirs, or Succeſſors, on Pain of High- 
' Treaſon. And by divers other Parliaments, 
it was enacted, T 
ſhould be governed by his Majeſty's Laws, and 
by no Laws of other Countries, or Realms, on 
Pain of Treaſon : Notwithſtanding all which, 
the Priſoner had renounced his natural Allegi- 
ance and Duty to his native King ; caſt of all 
Reverence for his Sovereign Authority, and 
Laws, and dedicated his Mind and Actions to 
the unlawful Obedience of Foreign Powers, 
Adverſaries to his Majeſty, and reſolving to 
ſeduce his Subjects from their Faith and Alle- 
iance, repaired to Scotland, in the Month 
une then laſt paſſed, and by Conferences, In- 
ticements, Maſs-ſaying, and other ſubtil and 
crafty Means, endeavoured to corrupt many 
of his Majeſty's Lieges in Religion, and per- 
vert them from their dutiful Obedience to his 
Majeſty, untill he was detected and apprehend- 
ed by the Archbiſhop of Glaſcow, who, with 
others of his Majeſty's Council, uſed all cha- 
ritable Means, to bring him to a Senſe of his 
heinous Offences, by his Majeſty's Dire&ions : 
That the Priſoner proved hardned and deaf, 
to all their Advice; and, at his Examination, 
had aflerted and defended, ſeveral treaſonable 
Poſitions ee e. the Indictment, and 
recited in the Courſe of the Trial) plainly 
difcovering, that he approved the Means, and 
wiſhed the Overthrow of his Majeſty's Eſtate; 
the Deſtruction of his Perſon; the Seduction 
of his Subjects from their Allegiance; and 


HE Indictment recites, That whereas 
God, the Author of all righteous Go- 
vernment, had eſtabliſhed Kings and 


hat all the 1 Leiges 


thereby, and ” every one of his ſaid Anſwers, 
had committed moſt heinous, deteſtable, and 
unpardonable 'T reaſon. | 

The King's Counſel, in opening the Indict- 
ment, obſerved, T hat the Priſoner was not in- 
dicted purely for aying Maſs, and propagating 
Popery ; but for declining his Majeſty's Au- 
thority, and maintaining treaſonable Opinions: 
That the Statutes mentioned in the Indict- 
ment, made it Treaſon, not to anſwer the 
King, or his Council, when a Priſoner was 
under Examination for High Treaſon : But, 
that he being examined by the Lord Archbi- 
ſhop of Glaſcow, and other honourable Perſons; 
of his Majeſty's Special Commiſſion, refuſed to 
anſwer divers Interrogatories, and profeſſedly 
avowed the Pope of Rome's Juriſdiftion, ---- 
That it being demanded of him, 1. Hhether 
the Pope had Power to depoſe the King ? 2. 
Whether it was lawful to flay his Majeſty, be- 
ing depoſed by the Pope ® 3. Whether the Pope 
had Power to abſolve his Majeſty's Subjects 
from their Allegiance? he refuſed to anſwer 
theſe Points, unleſs he was required ſo to do by 
the Pope or others authoriſed by him ; not ac- 
knowledging, that his Majeſty's Crown and 
Authority, was held immediately of God, the 
Author of all Government ; and had volunta- 
rily declared, that the Oaths of Allegiance 
and Supremacy were unlawful. 

Then was read the Acts of Parliament, on 
which the Indictment was founded, and the 
Priſoner's Examination before the Council, 
ſubſcribed by himſelf, which was the principal 
Evidence produced againſt him. 

The Priſoner, inſtead of making a regular 
Defence, or excuſing his Crimes, proteſted a- 
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The King's 
Counſel open 
the barge, 


The Priſone# 


gainſt the Juriſdiction of the Court; denied es bit 


the Facts laid in the Indictment were Treaſon; 
and even diſputed the Authority of thoſe Par- 
liaments that declared thoſe Facts to be Trea- 
ſon: He ſaid, thoſe Parliaments were compoſed 
of a Number of partial Men, and thoſe AQs 
made, without the conſent of the chief Men of 
the Kingdom, That they medled with Mat- 
ters not ſubject to their Cognizance; and, in 
ſhort, that he did not care a Fig for them. 


Treaſons, 


He added, that he knew no other Authority 


the King had, than what he received from his 
Prodecelibes, who acknowledged the Pope of 
Rome's Juriſdiction: If the King would be to 
him, as his Predeceſſors were to his, he would 
obey and acknowledge him for King ; but if 
he did otherwiſe, and played the | Mak, 
from God, as he and all of them did, he woul 
not acknowledge him more than his old Hat. 
The Jury being called, he made one general 
Exception to them all: He ſaid, they were 
either Enemies to his Cauſe, or Friends; If 
they were Enemies, they ought not to be ad- 
mitted to try him; and, if they were his 


Friends, they muſt ſtand Priſoners at the Bar, 


as he did. 


After the Jurors were ſworn, he ſaid, he 
wiſhed they would conſider what they did; 
for he could not be tried, or judged, by them : 
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A CRITICAL REVIEW of 


Whatever he ſuffered, it muſt be by way of 
Injury, and not of Judgment: He was accuſ- 
ed of Treaſon; but he had committed no 
Offence nor would he beg Mercy. 

To which the Archbiſhop anſwered, it was 
ſtrange he had not offended, when he came 
into the Kingdom, to pervert his Majeſty's 
Subjects, contrary to the Laws. 

Ogilvie replied, I came by Commandment ; 

and, if I was now out df the Kingdom, I 
would return: I repent of nothing, but that 
I have not been ſo buſy as I ſhould, in that 
which you call perverting : I hope to come to 
Glaſcow again, and do more good: If all the 
Hairs of my Head were Prieſts, they ſhould 
all come into the Kingdom: And, it being an- 
fwered, The King might, ſurely, diſcharge the 
Country of thoſe that had offended the Laws, he 
ſaid, I am as free as the King; he cannot diſ- 
charge me, if I be not an Offender, which I 
am not, But he ſeemed to allow, that for 
Theft, or Murder, the King's Courts might 
baniſh a Prieſt. 

He declared, that he declined the King's 
Authority, and ſhould do it ſtill, in Matters of 

K, , Religion; for, in ſuch Matters, he ſaid, the 
ebericyin King had nothing to do: Obſerving, that the 
Spirituals, Kirk, in like Manner, rejected the King's Au- 
be well aß thority in Spiritual Matters, as well as he: 
The» Arch. The Archbiſhop anſwered, that he was miſtak- 
bi/h:p's Re- en in the Fact; there was no more in it than 
N than this: Eight Miniſters, in the General 

Aſſembly at Aberdeen, did, indeed, contend, 
that the Aſſembly could not be diſcharged by 
his Majeſty's Commiſſioner; but the whole 

Clergy ought not to be ſlandered for the Offence 


He objects, 
the Kirk 
denied the 


of a few: Beſides, ſome of them were puniſh- . 


ed for it, and others confeſſed their Error, and 
were pardoned : That their Religion taught 
them, to acknowledge his Majeſty their ſu- 
preme Judge in all Cauſes: That his Lord, the 
Pope, indeed, did not only deny the Authority 
that God had given to Kings, but uſurped it 
himſelf; aſſuming a Power of depoſing and 
killing them, when he was diſpleaſed with 
them : Nor did this reſt in Opinion only ; 
they had actually put their Principles in Prac- 
tice, and cut the Throats of the two laſt Hen- 
ry's, Kings of France; but they could not lay 
ſuch Imputations on the Church of Scotland: 
And then the Archbiſhop demanded of the 
Priſoner again, Y/hether he thought the Pope 


had Power to depoſe the King! or if it was not 


robo to kill the King being depoſed by the 
e? 
The Prifon. Deitvic thereupon ſaid, he refuſed to anſwer 
. er again de- ſuch Queſtions, becauſe he ſhould thereby ac- 
nies the Ju- knowledge them Judges in Controverſies of 
1 —_ 7 Religion, which he did not. He would not 
caſt holy Things to Dogs : Adding, that if 
the King offended againſt the Catholick 
Maintains Church, the Pope might puniſh him, as well 
the King as a Shepherd, or the pooreſt Man in the Coun- 


pap try. That in abrogating the Pope's n. 


1615. 
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ty, the Eſtates of Parliament had gone beyond 
their Limits; and the King, in uſurping the 
Pope's Right, had loſt his own. That the 
Oath of Allegiance was a damnable Oath, a- 
gainſt God and his Truth, and it was Treaſon 
to ſwear it; for ſince that Kingdom was 
Chriſtian, the Pope's ſupreme Power was J. King' 
always acknowledged; that this being caſt off denying tb 
by Act of Parliament, againſt all Reaſon and 1½ Su. 
Conſcience, and the Subject forced to ſwear to 232 = 
a Matter ſo unlawful, it was no wonder that the Platt a. 
ſuch Attempts and dangerous Courſes were C bin. 

taken againſt his Majeſty. Would the King 

ceaſe to uſurp on the Pope, he might live with- 

out Fear, as well as the King of Spain, or any 

other Chriſtian Prince, | 

Thus the Priſoner avowing and maintain- The Priſoner 
ing the T reaſons for which he was Indicted in wa peoer tl 
Court, the Jury unanimouſly found him Guil- ,e, 
ty, and he was condemned to die the Death of 
a Traitor, Whereupon he cried out, God 
have Mercy upon me ; or if there be any hid- 
den Catholicks let them pray for me, but the 
Prayers of Hereticks I will not have. 

He was executed, according to the Cuſtom His Exccu- 
of Scotland, the ſame Day Sentence paſſed on *** — 
him : But it was obſerved he did not behave 
himſelf with the ſame Aſſurance and Reſoluti- 
on at his Execution, as he had done at his Tri- 
al; on the contrary, 'tis ſaid, he trembled and 
ſhook when he came to the Foot of the Lad- 
der, and ſaid he ſhould fall; and thus it was 
with ſome Difficulty the Hangman got him 
up: His laſt Words were, O Maria, mater 
gratiæ, ora pro me] omnes Angeli, arate pro 
me omnes Sandti, Sanqtægue, orate pro me ! 
but theſe were ſpoken in ſo low a Voice, that 
few of the Audience could hear them. 

King James ſcarce ever put any Jeſuit, or pemarts on 
Prieſt, to Death, purely for exerciſing his Ogilvie's 
Function, if he ſubmitted himſelf, and pro- Trial. 
miſed to deſiſt; though it was Treaſon in 
them to come into, or remain in Scotland. 

He contented himſelf, either with their Im- 

priſonment, or Baniſhment: But this Jeſuit 
ſo daringly challenged, and defied the civil. 
Powers, that there appeared a Neceſſity of 

taking him off, But, if we may credit thoſe 

who give an Account of his Execution, his 

Heart failed him at laſt. He does not ap- 
pear to have met Death with that Joy that 

Saints and Martyrs uſually do. 

There is an Obſervation T cannot avoid 
making on the Laws of Scotland; and that 
is, that a Man's Silence was, by ſeveral 
Acts, made treaſonable there. If a Perſon 
was examined before the Council, concern- 
ing a treaſonable' Conſpiracy, and refuſed to 
anſwer; this Refuſal was looked upon as a 
renouncing the King's Authority, and inter- 
preted High-T reaſon: Whereas no Man is 
bound to anſwer in a Criminal Caſe, by the 
Laws of England, eſpecially where the An- 


{wer tends to accuſe himſelf, 


The 
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WR AVN HAM, or WRE NH AM, for 1618. 


Slandering the Lord Chancellor Bacon, before the Court of Star- Cham- Ae 


* 7 1618. The Trial of 
> 16 Jac. J. 
| — 


TI ed at ea, ea i ha. 
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Wrayr- 


The Caſe, 


Wrayn- | 
ham's De- 
Jenee, 


hams Tita. 


HE Caſe, in ſhort, was this: The 

Lord Chancellor Bacon at his coming 

to the Great Seal, found a Cauſe in 
that Court, between Vraynbam, and Fiſher, 
concerning the Value cf a Leaſe, in which 
the former Lord Chancellor had made ſeveral 
Orders and Decrees : Theſe the Lord Bacon 
thought fit to reverſe, or alter, to the Advan- 
tage of Fiſher : Whereupon raynbam com- 
plained of his Lordſhip to his. Majeſty, and at 
length wrote a Quarto Book, and dedicated it 
to the King, wherein he ſet forth his Caſe at 
large, charging the Lord Chancellor Bacon, 
with Injuſtice and Oppreſſion. 

The moſt obnoxious Paſſages in this Book, 
or Libel, as it was ſtiled, were thoſe that fol- 
low, viz. 

That he (Wraynham) had two Decrees in 
the firſt Lord Chancellor's Time, both under the 
Great Seal; and yet both altered, ſince his 
Death, and cancelled by this Lord Chancellor, 
in a prepoſterous Manner, without Cauſe,with- 
aut new Matter, without any legal Proceedings, 
without Precedent, upon the Party's bare Sug- 
geſtion, and without calling him (Wraynham) 
to anſwer : And this he had done, to reward 
Fiſher's Fraud and Perjuries, to palliate his 
unjuſt Proceedings, to rack Things out of Foint, 
and to confound his (Wraynham's) Eftate; 
adding, that Injuſtice was worſe than Murder; 
and that his Lordſhip had devoured him and his 
Family; and having heard that his Lozdſhip 
had ſatisfied his Majeſty in the Matter, the 
Book favs, He that had done it unjuſtly, muſt, 
to maintain it, ſpeak untruely, adding Falſhood 
to Injuſtice; and, in another Place, the Book 
ſays, It is given out, my Lord hath begged | 
Wraynham's Pardon, (begged his Majeſty to 

forgive Wraynham) which, though it be the 
Shaw of a gentle Heart, argues a guilty Conſci- 
ence, and is but my Lord's Cunning to avoid the 
Hearing of the Cauſe; telling his Lordſhip, 
he had palliated Oppreſſion with Greatneſs, 
Wit with Eloquence ; and that the Height of 
Authority made Men preſume : T hat his Lord- 
fhip uſed ſecret Means, that the Unſoundneſs o 
his Actions might not be ſeen : That, He had 
raiſed a Report from Hell, of the late Maſter 
of the Rolls, which was confuted before his Face, 
and damned before his Death : That, the late 
Maſter of the Rolls grounded that Report, up- 
on Witneſſes that ſwore Impoſſibilities, groſs Ab- 
furdities, and apparent Untruths. 

The Evidence againſt J/raynham was the 
Book, or Libel, itſelf, out of which theſe Paſ- 
ſages were extracted, | 

Wraynham, in his Defence, ſaid, that his 
Book conſiſted of three Parts: 1. An Epiſtle 
to his Majeſty. 2. The Body of the Book, 


which related the Truth of all the Proceed- | 
ings; and, 3, a concluſive Speech, in the Na- 
ture of an Epilogue. | 
As to his Complaint againſt the Lord Chan- 
cellor, he faid, he muſt fly for Succour and Pro- 
tection to the King, who had been pleaſed to 
declare, that, if any were wronged in Point of 


ber, Paſch. 1618. 16 Fac. J. | 


Juſtice, they might come to him for Redreſs: 
That, it they diſcovered Bribery or Corruption, 
_ ſhould come boldly ; but, beware of the 
Juſtneſs of their Cauſe. 

From whence he inferred, 1. That, in his 
Majeſty's Opinion, a Man might be wronged 
in a Court of Juſtice; and 2. That he was 
willing to receive the Complaint, and reform 
what was amiſs: He hoped, therefore, their 
Lordſhips, would not conceive, that barely to 
complain was a Fault; eſpecially when his Ma- 
jeſty had ſaid, II y do you ſpare to complain? 

Then he obſerved, that the Attorney-Ge- 
neral had taken the general Expreſſions in his 
Book, and applied them to my Lord Chancel- 
lor, which, he ſuggeſted, he never intended as 
Reflections on that Lord; declaring, he had 
no ſuch Meaning, as the King's Council would 
fix upon them. He obſerved, that the Word 
Injuſtice was what he was principally charged 
with, that all the other obnoxious Expreſſions 
he had uſed might be comprehended in this; 
and ſaid, Ha Man proved the Fuſtice of his 
Cauſe, he proved the 3 given againſt him 
to be Injuſtice : That he was neceſſitated to 
uſe this Word: 1. Becauſe, unleſs he had par- 
ticularly accuſed his Lordſhip of Injuſtice, he 
had no Hopes of obtaining a Hearing of his 
Majeſty; and 2. His Miſeries forced him to it. 

That, underſtanding the Lord Chancellor 
had endeavoured to ſatisfy his Majeſty of the 
Juſtice of his Decrees, by producing the Re- 
port of * 36 late Maſter of the Rolls (to 
whom the Matter had been referred by the 
late Lord Chancellor) which Report, he con- 
feſſed, might not only ſatisfy the Lord Chan- 
cellor, but the King himſelf; he ſaw there was 
no other Courſe, but to Anſwer the Report by 
writing the Book, with which he was charg- 
ed; in the making whereof, he had muſtered 
together his Miſeries. He ſaw his Lands ta- 
ken away, which had been before eſtabliſhed 
to him; and after ſix and forty Orders, and 
twelve Reports, made in this Cauſe; nay, 
after Motions, Hearings, and Rehearings, 


F | fourſcore in Number, he beheld all overthrown 


ina Moment; and that without a new Bill 
preferred. He ſaw a Priſon gaping for him, 
in which he muſt from thenceforth ſpend all 
the Days of his Life; for, in this Suit, he 
had ſpent almoſt three thouſand Pounds. 
Many of his Friends were engaged for him; 
ſome damnified, others undone; and this ac- 
companied with many terrible Miſeries, like 
to befal his Wife, and four Children, the 
eldeſt of which was but five Years old; fo 
that they, who formerly gave Bread to 
others, muſt now beg Bread of others, 
or Elſe ſtarve; and there being no means to 
move his Majeſty to hear the Cauſe, but to 
accuſe his Lordſhip of Injuſtice, (his Majeſty 
declaring he would not be troubled with hear- 
ing ſuch Caufes, unleſs he could charge the 
Judge with Injuſtice, or Bribery): This, and 


all thefe, moved him to be ſharp and bitter : | 
TS | an 
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1618, 
16 Jac. I, 


The Court © 


40 not let 


bim enter in- the Lord T reaſurer ſaid, that was contrary to 
to the Merits 


of the Cauſe, 


The Reply. 


and to uſe Words, though dangerous in them- 
ſelves, yet he hoped pardonable in ſuch Ex- 


deſired their Honours would move the King 
to pardon him. | 
Then Mr Vraynbam was proceeding to 
open the Merits of the Cauſe in Chancery; but 
all Rules: They could not enter into the Me- 
rits: And the Attorney-General, Yelverton, 
put him upon inſtancing in one ſingle Point, 
wherein the Lord Chancellor had done him 
Injuſtice. Inſtead of which, Wraynham ſaid, 
had he thought his Majeſty would not have 
heard his Cauſe, he would have ſat down in 
Silence, and devoured his Sorrow. He ſub- 
mitted himſelf in all Things to their ho- 


- 


nourable and clement Cenſure, beſeeching 


their Pardon and craving their Compaſſion. 

Mr. Serjeant Crew, in his Reply to Vrayn- 
ham, ſaid, he obſerved the Priſoner at the Bar 
had made that Submiſſion at laſt, which he 
ought to have begun with: That the Flux of 
foul Mouths muſt be ſtopped, otherwiſe the 
greateſt Magiſtrates, and even Majeſty itſelf, 
would be flandered, and traduced : That the 


Lord Chancellor, that was dead, had given 


NO M 


Wraynham 
ren ſured. 


Judgment according to his Conſcience; and 
the preſent Lord had judged according to his 
Conſcience, and the Integrity of his Heart. 
The Cauſe might appear to them in different 
Lights; and each of them bad delivered his 
own Senſe, without any binding Decree. 

That the Lord which was dead, when he 
was alive, was one of the Oracles of Wiſdom 
of his Time; and the preſent Lord was en- 
riched with great Ornaments of Nature. 
an, no Magiftrate, heard with more 
Attention, Juſtice, Underftanding, and Pa- 
tience z and Vraynbam thus to traduce. him, 
was a foul Offence. He could not charge him 
with Corruption ; for he always deſpiſed Rich- 
es, and ſet Honour and Fuſtice before his Eyes, 
and therefore demanded their Lordſhips Cen- 
ſure of Wraynham. 

The celebrated Sir Edward Coke was the 
firſt of the Court of Star- Chamber that deliver- 
ed his Opinion in this Cauſe. He ſaid, a Com- 
plaint to his Majeſty, or a Petition, by any Man 
that thought himſelf wronged, he held to be no 
Offence ; yet upon the Statute of Veſtminſter, 
and at Common Law, he could ſhew, that 
where Petitions were made to the King, in an 
unfit Manner, they had been ſeverely puniſh- 
ed. He was ſorry, he ſaid, that Mr. Mrayn- 
ham, a Man of excellent Parts, ſhould write 
ſuch a ſcandalous Book, which in reallity was 
no Petition : He himſelf had entitled it, A Re- 
view, or Revivor, of the Report of the ag pad 
of the Rolls Philips, and the Decree of the Lord 
Chancellor : In which he dealt not like a Pe- 
titioner, but a Cenſurer, cenſuring every Man 
that had been concerned in the Cauſe. He 
charged the Lord Chancellor with Injuſtice; 
not complaining of any Particular to be refer- 
red to Examination, but ſaid in general, H- 
bad done unjuſtly, was worſe than a Murderer ; 
and that he bad infurmed the King falſy That 
the Height of Authority made Men preſume ; 
citing that Paſſage in Scripture, Moe be to them 
that write wicked Decrees : And in another 


| naught: And concluded, that 


pears, that he was not only a Man of 


Place ſays, That Oppreſſion is palliated with 


Mit and Eloquence. 
tremities; and, if this would not acquit him, | 


That he had not ſpared the Dead. The Ma- 


ſter of the Rolls, an excellent Chancery- Man, 


of great Dexterity and Diligence, and never 
charged with Corruption, he had accuſed of ſo 
high a Degree of Injuſtice, as to omit ſome of 
the material Pros; to ſhift off others ; to wreſt 
the Equity of the Cauſe, with making an un- 
juſt and corrupt Gloſs upon a falſe Text; de- 
claring, that his Report came from Hell. 


1618, 
16 Jac, I, 
Pay 


Their Lordſhips remembered, that ſlandering 0»: . 


the Dead was puniſhable in that Court: Lewis/® 


Pickering particularly, in his Time, was cen- Kabel. 


ſured, for ſlandering an Archbiſhop that was 
dead; for ſuch Slanders might wrong thoſe 
that were related to the Deceaſed. 

Then Sir Edward cited ſome Precedents 
of Perſons, that had been puniſhed for reflect- 
ing on the Judges; particularly Thomas Wil- 
braham. Mich. 18 Edw. III. who petitioned 
the King againſt the Juſtices of the King's- 
Bench, for that they had not done according to 
Law and Reaſon: For which Wilbraham was 
indicted, convicted, and fined, by the King's- 
Bench: And Humphrey Hunney,who complain- 


ed to King Edw. III. that Sir William Scot, 


Chief Juſtice, had awarded an Aſſize contra- 
ry to Law, was fined and impriſoned by the 
udges to whom the King referred it. 

T hat one Judge might differ from another 
in his Opinion, and yet both be ſincere up- 
right Judges. The famous Dyer gave Judg- 
ment in the Common-Pleas, which was re- 
verſed in the King's-Bench; and yet Dyer diſ- 
charged his Conſcience: Though the Judg- 
ment was afterwards rev<rſed, he was not 
thought guilty of Injuſtice. If the Lord 
Chancellor, that was living, differed from 
the Lord Chancellor that was dead; this 
was not ſtrange: It had ever been and 
would be; but if Judges Conſcience was oil- 
ed and moiftened with Corruption, all was 


Things with the Sentence given in Foorth's 
Caſe, 2 Jac. And in this Judgment all the 
Lords of the Court of Star-Chamber agreed. 

. From the Speeches made by Sir Edward 


agreed in all 


Remarks on 


the Trial of 


Coke, and the reſt of the Lords of the Star- Wraynhams 


Chamber, at the Cenſure of J/raynham, it ap- 
Quality 
and Figure in the World, but a Gentleman of 


ſeems, by a tedious and expenſive Suit in 
Chancery, and the Injuſtice and Oppreſſion of 
his * And with his Fortune, this un- 
happy Gentleman appears to have loſt his 
Friends. The whole Court ſeem to have been 
in a Confederacy to complete his Deſtruction: 
Such was the Character of the celebrated Lord 
Bacon, that no Suggeſtions could be heard a- 
gainſt him, how reaſonable ſoever. It could 
not enter into the Heart of a Man, that a No- 
bleman, of his fine Senſe, and philoſophical 
Turn of Mind, who perfectly underſtood the 
Rules of Morality, and appeared generous 


excellent Parts: However, he was ruined, it 


and benevolent, even to Profuſion, could be 


touched with the ſordid Vices of Avarice, 
Extortion, and Oppreſſion: And though Bri- 
bery and Corruption appear to have been at 


the greateſt Height in the Court of Chancery, 
| at 
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at this Time, and practiſed ſo openly, that 
when a Suitor came to ſee his Counſel, the 
firſt Queſtion asked him was, I hat Friends 
he had at York- Houſe, (the Lord Chancellor's)? 
and his Servants were known to take one Side, 
or other, in almoſt every Cauſe : Yet did the 
mighty Lord Bacon's Reputation blind the 
Eyes of all Mankind, and render the moſt pal- 
pable Corrupt ions doubtful. 

The unfortunate Mraynbam knew he had 
great Injuſtice done him, and violently ſuſpect- 
ed Bribery in the Caſe; but durſt not charge 
the Chancellor with it, for Fear of an Action 
of Scandalum Magnatum. On the other Hand, 
he found his Eſtate was gone, his Family un- 
done, and he had nothing to expect, but a 
Goal, as he informs us in his Caſe, unleſs he 
could find ſome Redreſs. In this Diſtreſs he 
applied himſelf to his Majeſty, petitioning to 
be heard before theK ing and Council : But was 
told, the Council could not trouble themſelves 
with every Cauſe, where the Parties were diſ- 
ſatisfied with the Chancellor's Decrees ; they 
muſt attend no other Buſineſs, if they did: 
But, if the Petitioner could charge the Lord 
Chancellor with Injuſtice, or with Bribery, or 
Corruption, the King would hear him: Where- 
upon H/raynham wrote the Book above-men- 
tioned, and dedicated it to his Majeſty ; where- 
in he charged the Chancellor with ſnju/tice 
and apr gens believing, if his Majeſty would 
hear his Cauſe, he ſhould be able to demon- 
ſtrate, there had been foul Play. For, ſays 
he, in his Defence, if I can ſhew my Cauſe 
was juſt, and the Lord Chancellor has decreed 
it againſt me, by conſequence I ſhall prove his 
Injuſtice: But neither the King, nor the Court 
of Star-Chamber, would enter into the Merits 
of the Cauſe ; declaring, his Book was a Libel, 
becauſe he had charged the Chancellor with 
Injuſtice and Oppreſſion, which he could not 
prove: Whereupon Wraynbam deſpaired of 
Succeſs, and ſubmitted himſelf to the Mercy 
- of his Judges; who, not conſidering he had 
already loſt all he had, in purſuing this un- 
lucky Cauſe, thought fit to finiſh his Ruin, by 
fining and impriſoning him; though it appear- 


KAT. NIA L . 


ed, within the Space of two Years, that his 
Adverſary, Sir Edward Fiſher, carried his 
Cauſe, by Dint of Bribery, having given the 
Lord Chancellor an hundred Pounds, and up- 
wards, at one Time; beſides what he might 
have preſented him with at other Times, and 
diſtributed among that Lord's Servants, who 
were known to take a Part in every Cauſe 
that came before his Lordſhip, as has been re- 
lated already. 

But, ſuppoſing there had been no Bribery in 
the Caſe, what a monſtrous Thing is it, in a 
Country that boaſts of the Equity of her Laws, 
that a Suitor ſhould be kept ſeven, perhaps two 
ſeven Years in ſuſpence, and the Charges of 
the Suit frequently exceed the Matter in Diſ- 


pute; and this is an ordinary Caſe, like that 


before us, where only the 
was to be determined? 3 

MWraynbam, in his Defence, ſays that in this 
trifling Cauſe, there had been ſix and forty 
Orders, and twelve Reports, made; and no 
leſs than fourſcore Hearings, Rehearings, and 
Motions; and, after all theſe, he ſaw his 
Lands taken away, which had been decreed 
him by the former Lord Chancellor; and he 
muſt expect to end his Days in a Goal, having 
ſpent three thouſand Pounds in the Cauſe, and 
ruined ſeveral of his Friends, who ſtood en- 


alue of a Leaſe 


gaged for him. Were it not better to live in a 


Country where there are no Laws, than where 
Laws are thus adminiſtred ? Where it is ma- 
nifeſt, in a thouſand other Caſes as well as this, 
that the longeſt Purſe ſeldom fails of Succeſs, 
let the Cauſe be never ſo unjuſt. If there be 
no Bribery in the Caſe, the very Expence and 
Delays of a Chancery Suit undo the Suitor 
and he is obliged to give up his Right, for 
Want of Money to defend it: And what ren- 
ders theſe Proceedings ſtill more inſupportable 
now, than they were inthe Lord Bacon's Days, 
is, the extravagant Riſe of Counſel's Fees, 
and the Stamps, with which all the Proceſs in 
Chancery, and other Courts, are loaded at this 
Day. We ſeem to block up the Way to Ju- 


ſtice, as though it were a Crime, for a Man to 


attempt the Recovery of his Right. 


——— 


PR Proceedings in Parliament, againſt the Right Honourable FR AN CIS 


Lord Ve ulam, Viſcount St. Albans, and Lord Chancellor of England, 1 apa p 
Lord for Briber and Corruption, the 19th, &c. of March, 1620, 18 and 
Sal, Ig Fac. 

A Motion in N Thurſday, the 15th of March, the Lord Chancellor's Houſe, in Gray's-[nn 
I E 1620. Sir Robert Phillips, from the] and thoſe two Gentlemen carried in the 
charging Committee of the Commons, appoint- | Money to his Lordſhip; and, when they 
8 wth ed to enquire into Abuſes in the Courts of | came out, ſaid, my Lord was thankful, and 

"mY Juſtice, reported to the Houſe, that they had | aſſured him of Succeſs in his Buſineſs. 
received two Petitions, charging the Lord | That, Sir George Haſtings, a Member of 
Chancellor with Corruption, in his Office. | the Houſe, had acknowledged. the giving Aw- 

22 That the firſt Petition was from Awbrey, | brey that Advice, and carrying in the Money 


which ſhewed, that he, having a Cauſe de- 
pending before the Lord Chancellor, and be- 
ing tired with Delays, was adviſed by ſome 
near my Lord, to quicken him, by making 
his Lordſhip a Preſent of 100]. That he, 
thereupon, with ſome Difficulty, procured 
the ſaid Sum of an Uſurer, and went with 
Sir George Haſtings, and Mr. Fenkins, to 


to my Lord; but ſaid, he preſented it as 
from himſelf, and not from Awbrey: Nor 
had it the Effect that the Petitioner expected. 
This Charge was confirmed by ſeveral Letters. 
The ſecond Petition was from Edward ,, Egerton 
Egerton, who ſhewed, that he was perſuaded C/-. 
by Sir George Haſtings, and Sir Richard Young, 
| to preſent his Lordſhip 1 a Sum of * 
| ut 
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1620. 
19 Jac. I. 
— 


Favours paſſed, and returned him Thanks, 
ſaying, he did not only enrich him, but laid 
a Tie on him, to aſſiſt him in his lawful Buſi- 
neſs: That Sir George Haſtings and Sir Ri- 
chard Young, Members of the Houſe, acknow- 
ledged the Delivery of the Purſe; but ſaid, 
they knew not what was in it. 

The Report alſo took notice, that Doctor 
Field, now Biſhop of Landaf}, had under- 
taken to procure Mr. Egerton Succeſs in his 
Cauſe, on condition of his entering into a 
Recognizance of 10000 Marks; with Con- 
dition, that if my Lord Chancellor decreed it 
for him, 6000 Marks ſhould be diſtributed a- 
mong thoſe honourable Perſons that ſolicited 
his Cauſe for him. | 4 

This Matter being ordered to be further 


_ conſidered by the Committee, Sir Robert 


Phillips reported on the 17th of March, that 
it appeared plainly in Awbrey's Caſe, there 
was a Suit depending at the Time the Money 
was preſented: And that Sir George Haſtings 
had at length acknowledged, when he gave 
the Lord Chancellor the 100 /. he ſaid, that 
it was to help Awbrey in his Cauſe. How- 
ever, not long after, a very prejudicial and 
murdering Order was made againſt Awbrey: 
Whereupon, Sir George moved, it might be 
rectified; and my Lord promiſed to do it; 
but did not: And that there were Letters pro- 
duced, from Awbrey to the Lord Chancellor, 
about this Buſineſs. 5 

And, in Egerton's Caſe, when the 400 J. 
was preſented to the Lord Chancellor, there 
was a Suit depending in the Star-Chamber ; 
and Sir Rowland Egerton, about the ſame 
Time, preferred a Petition to the King, for 
a Reference of the Matter to the Lord Chan- 


cellor: Whereupon, his Lordſhip cauſed Mr. 


Edward Egerton to enter into a Bond of 6000 
Marks, to ſtand to his Award: And an A- 
ward being afterwards made, and refuſed by 
Edward, a Suit was, by the Lord Chancellor's 
Direction, commenced againſt him, and the 
Bond of 6000 Marks aſſigned over to Sir 
Rowland Egerton: And then it was, that 
Doctor Field adviſed Mr. Edward Egerton to 
apply himſelf to Mr. Damport, and Sir John 
Butler, to ſolicit his Cauſe for him, and drew 
Mr. Edward into a Bond of 10000 Marks, 
for the Payment of 6000, as related already : 
And it being demanded of Damport, how 
much he and or Field were to have of the 
Money, he anſwered, he did not remember 
the certain Sum: but it was more than an 
Cauſe could deſerve, in any Court of Juſtice. 
That, in Awbrey's Caſe, it appeared, that 


Sir George Haſtings, being at Hackney, where 


he dwelt, was ſent for by the Lord Chancellor: 
And when Sir George came, the Lord Chan- 
cellor ordered every Body elſe out of the 


Room; and ſaid, Sir George, I am ſure you 7920. 
love me; and, I know, that you are not willing, 8 
that any Thing, done by you, ſhould reflect Diſs 
honour upon me. I hear, that one Awbrey 

intends to petition againſt me: He is a Man, 

that you have ſome Intereſt in; you may tate 

him off, if you pleaſe: And that Sir George 
afterwards deſired Awbrey, to let him ſee his 
Petition; and he ſhewed it to my Lord; and 

his Lordſhip promiſed, to do him Juſtice: 

But he could have no Remedy, and fo the 
Petition went on. 

That, ſome Time after, Sir George, diſ- 
courſing with the Lord Chancellor, told him, 
He muſt lay it (the Buſineſs of Awbrey) upon 
his Lordſhip ; to which my Lord replied, 7 
you do, George, I muſt deny it, upon my Honour, 

Upon this Report, it was moved, that Sir 
George Haſtings, and Sir Richard Young, 
might be ſequeſtred from Parliament : But 
they were permitted to keep their Seats; and 
it was ordered, that the Complaint of Awbrey 
and Egerton, againſt the Lord Chancellor, and 
the Biſhop for Corruption, ſhould be drawn up 
by Sir Robert Phillips, Sir Edward Coke, Mr. 

Ney, and Sir Dudley Diggs ; and that the ſame 
ſhould be related to the FB without Preju- 
dice or Opinion, at a Conference. 

The ſame Day, the Commons received a 4 Committee 

Meſſage from his Majeſty, in which he ſaid, 7 e 
he was ſorry to hear of the Complaints againſt —— 
the Lord Chancellor: It had always been his 
Care, to advance the beſt Men to Places; 
though no Man could prevent ſuch Accidents: 
But his Comfort was, the Houſe was careful 
to preſerve his Honour; and propoſed a Com- 
mittee, of ſix of the Upper Houſe, and twelve 
of the Lower Houſe to examine the Matter. 

In anſwer to which, the Commons deſired, 
the like Meſſage might be ſent to the Lords, 
that they might have a Conference with them 
about it. 

On the 20th of March, Sir Robert Phillips vu in, 
reported from the Conference, that the Lords prefer only « 
demanded, if they would not reduce their Com- v 


. . MF . Charge a- 
plaint into Writing: And it was reſolved, painſl the 


that they would not; it only conſiſting of two Lend Chan- 


or three Points, clear and plain. cellor, 

A Meſſage came from the Lords, the ſame Two Men- 
Day, fignitying, that they had taken into Con- bers alled 
ſideration, the laſt Conference, and ſhould ome. 
need the Teftimony of two Members of that he Lak. 
Houſe; defiring, they might attend voluntari- 
ly, without Order, as private Perſons, and 
give their Teſtimony upon Oath: And it was 
anſwered, that they would attend as private 
Gentlemen, and be examined. | 

Sir Robert Phillips reported further, that the 5, :, 
Committee of the Commons had examined LadyWhar- 
Churchill, one of the Regiſters in Chancery; ton's Caſe 
and it appeared that, the Lady Yharton hav- 
ing a Cauſe depending there, an Order was 
made, for the Diſmiſſion of her Bill, by Con- 
ſent of the Council on both Sides; which the 
Lady diſliking, took Churchill into her Coach, 
and carried him to the Lord Chancellor's; 
and ſo managed the Matter, that the Regiſter 
was commanded, not to enter the laſt Order ; 
and my By being left at Liberty, thereby, 
to proſecute her Suit, brought it to a Hearing, 
and obtained a Decree, | 
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* — ; ing examined, declar- not make leſs than two thouſand Orders and * 
yr L 55 re O14 87 paſſing "the ſaid | Decrees within the Space of a Year, and the _—_— 
— Decree, my Lady took an hundred Pounds, Courſes that were taken to hunt out Com- 
and carried it to York- Houſe, to the Lord Chan- plaints againſt him; but that he might an- 
cello, in a Purſe; and, my Lord asking her, | ſwer them ſeparately, according to the Rules 
What ſhe had in her Hand? ſhe anſwered, a | of 2 1 . 
Purſe of her own making, and preſented it to] To this Letter their Lordſhips an wered, Hl: is order'd 
him; who took it, and ſaid, What Lord could | That they intended to proceed in his 8 
refuſe a Purſe of ſo fair a Lady's Working? | according to the Right Rules of Juſtice; ; 
hat, afterwards, my Lord decreed for her; and ſhould be glad if his Lordſhip ſhould clear 
but the Decree was not perfected, till 200/. | his Honour therein: To which End they de- 
more was given, in the Preſence of one Gar- e his Lordſhip to prepare for his juſt De- 
iner. ence. | 
1 Gardiner, Keeling's Man, confirmed thePay- Then the Lords proceeded to examine the 
ment of the 300 /. for the Decree, viz. 100 J.] ſeveral Complaints of the Suitors, and re- 
firſt, and 200 J. afterwards: And this 12 duced them to the following Particulars, viz; 
ſed Decree, being lately damned by the | | 
Lord Chancellor, el the Lady's Orin That in the Cauſe between Sir I. 5. d. * een 
plaint. Rowland Egerton, and Edward DIP ofthe e 
Keeling added, that Sir John Trevor pre- Egerton, his Lordſhip received © 300 o Obefore the 
ſented the Lord Chancellor with 100 J. by the on the Part of Sir Rowland be- Lords, 
Hands of Sir Richard Young, for a final End | fore he decreed for him, 
of this Cauſe: And Sir Richard Young declared, | Of Edward Egerton, in the ſame 450 0 6 
that, when he attended the Lord Chancellor, Cauſe, -----= === === 
Sir Fohn Trevor's Man brought a Cabinet, and | In the Cauſe between Hody and 
a Letter, to my Lord, and entreated him to Hody, a Dozen of Buttons (af- $66 
deliver it, which he did, openly. | ter the Cauſe ended) of the Va- 5 
Other - On the 21ſt of March, 1620. Sir Robert | lue of ------= ------= =====--, 
Platt of Phillips reported, that they were informed of | Of the Lady J/harton, -<-- ----- 310 0 © 
* the ſeveral other Corruptions, by Keeling and | Of Sir Thomas Monk, ---- -----= 100 O o 
Commons, Churchill; particularly, that his Lordſhip had | Of Sir John Trevor, 100 © 0 
taken great Sums in the Cauſes of Hull and | Of one Young, — — — 100 O O 
Holman, Wroth and Manwaring, Peacock and | In Fiſber and Wraynham. Of Fiſher, 106 © o 
Reynell, Barker and Bill, Smithwick and Welch: In the Cauſe of Kennedy and Valore. ! WS. 
That, in this, and other Cauſes, my Lord Of Kennedy a Cabinet worth--- 
Decrees made Would decree Part; and, when he wanted | Of Valore, borrowed at twice,---= 2000 0 © 
by Parcels, more Money, he would ſend for more, and | In the Cauſe between — Wo 
ro extorf. then decree, another Part: And in moſt Caſes | Hall. Of Scot,.———ͤ 
Ms Let: my Lord's Servants had undertaken one Side | Of Lenthall, ------ ----- --<----= TOO © © 
Saua: or another; inſomuch that it was uſual for | In Moth and Manwaring.Of Wreth,100 o o 
bribeq in Counſel, when their Clients came to them, to | Of Sir Ralph Hanesby, ----- ----- 500 © © 
2 ask, what Friend they had at York- Houſe ? Of the Lord Montague, and more } 600, or 
The Commons It being ordered that a Meſſage be ſent to promiſed at the End of the Cauſe 700 
communicate the Lords, by Sir Robert Phillips, to relate the 
theſe Com- Caſe of the Lady Mbarton, and the Informa- 
pr pK tions of Churchill ; Sir Robert reported from 
the Lords, That they acknowledged the great 
Care of the Commons, returned them Thanks 
for their Correſpondence, and aſſured the like 
on their Part for ever. | | 
The Lords The Caſe of the Lord Chancellor coming 


examine the under Debate in the Houſe of Peers, the 19th 
Matter, of March, the Lord Admiral * preſented a 
, Letter to that Houſe, the ſame Day, from his 
EY Lordſhip, defiring them to excuſe his Abſence, 
Lord Chan- becauſe he was ſo very ill, that he thought he 
— had but a little Time to live; however, un- 
derſtanding there were ſome Complaints of 

baſe Bribery coming before their Lordſhips 

againſt him, he would be glad to preſerve his 

Honour and Fame, and therefore requeſted, 


1. That they would preſerve a good Opinion 


of him, till his Cauſe was heard; 2. That 


they would give him Time to adviſe with 
Council, and put in his Anſwer; 3. That 
he might be allowed to except againſt the 
Witneſſes, to croſs examine them, and pro- 
duce his own Witneſſes; and, Laſtly, That 
their Lordſhips would not be prejudiced a- 
gainſt him from the Number of Complaints 
that ſhould be exhibited, conſidering he did 


Of one Dunch, 


— — — 200 0 0 
In Reynell and Peacock. Of Reynell,) 700 o o 
200 l. in Money, and a Diamond b 1 

worth 5 or 600 J.— — 800 Oo o 
Of Peacock,.(woy — — 100 O © 
Of Barker, — 700 0 © 
7 bong a Reference from his 

ajeſty to his Lordſhip of a 

Buffnel⸗ between the — 9 

and Apothecari es. Of the Grocers 
Of the Apothecaries (beſides a rich * 
Preſent of Ambergreaſe) 500 9 


the London Vintners to take 
1500 Tuns of Wine, 
And laſtly, that he had given way to great 5. 7,4 


Exactions by his Servants, in reſpe& of Che 
private Seals, and ſealing Injunctions. 


Of the French Merchants to oblige 
1000 © Oo 


makes a ge- 
neral Sub- 


miſſion and 


On the Twenty fourth of April, the Prince ci 
ſignified to their Lordſhips, that the Lord 
Chancellor had ſent a Submiſſion, which was 
read in the Houſe; wherein he tells their 
Lordſhips, That having underſtood the Par- 
ticulars of the Charge, not formally from the 
Houſe, but enough to inform his Conſcience 
and Memory, he found Matter ſufficient and 
full, both to move him to deſert his * 
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IC RITI CAL REVIEW of 


and to move their Lordſhips to condemn and 


cenſure him. 


Neither would he trouble their Lordſhips 
with ſingling out thoſe Particulars, which 
might be — eaſily anſwered, or prompt their 


Lordſhips to obſerve upon the Proofs, where 


A Particular 
of bis Charge 
ſent bim. 


they came not home; or with Scruples touch- 

ing the Credit of the Witneſſes; nor would 

he obſerve how far a Defence, in divers 
Things, might extenuate the Offence, in 

reſpect of the Time or Manner of the Gift, 

but leave thoſe Things to their own Obſerva- 

tions on the Evidence; and ſubmitted himſelf 
wholly to their Pity and Grace. 

He made it his humble Suit to their Lord- 
ſhips, that his penitent Submiſſion might 
be his Sentence, and the loſs of his Seal 
his Puniſhment : That their Lordſhips would 
ſpare any farther Sentence, and recommend 
him to his Majeſty's Grace and Pardon for all 
that was paſt. | 

The Lords having conſidered this Submiſ- 
ſion, and heard the Particulars of the Corrup- 
tions charged on the Lord Chancellor, with 
the Proofs ; they ſent a Copy of them, with- 
out the Proofs, to the Lord Chancellor, and 
the following Meſſage, v:z. 

That his Lordſhip's Confeſſion, in the ſaid 
Submiſſion, was not full, for three Cauſes. 

1. His Lordſhip confeſſed not any particular 
Bribe, or Corruption. 

2. Nor ſhewed how he heard the Charge 
thereof. | 

3. The Confeſſion was afterwards extenua- 
ted, and therefore the Lords had ſent him a 


Ts which theParticular of the Charge, and expected his 


Lords require 


bis Anſwer, 


Anſwer to the ſame with all convenient Expe- 
dition. 

To this Meſſage, the Lord Chancellor an- 
ſwered, he would return the Lords an Anſwer 
with ſpeed. | 

On the Twenty- fifth of April, the Lords 


ſent the Lord Chancellor another Meſſage, by 


He abandons 


his Defence, 


And males a 


particular 


Mr. Baron Denham and Mr. Attorney Ge- 
neral, (viz.) That they had received a 
doubtful Anſwer to their Meſſage, ſent him 
the Day before; and therefore deſired to 
know, directly and preſently, whether he 
would make his Confeſſion, or ſtand upon 
his Defence. | 

To which the Lord Chancellor anſwered, 
by the ſame Meſſengers, That he would 
make no Manner of Defence, but acknow- 
ledge Corruption, and make a particular Con- 
feſſion to every Point, and atter that an humble 
Submiſſion ; but begged Leave, where the 
Charge was more full than the Truth of the 
Fact was, he might declare the Truth in ſuch 
Particulars. And the Lords allowing him 
Time, till Monday the Thirtieth of April, to 
ſend his Confeſſion and Submiſſion, the Lord 
Chancellor then ſent it accordingly. 

It was directed, To the Right Honourable the 
Lords Spiritual and Temporal, in the High 


* | : | . 
1 Submiſ- Court of Parliament aſſembled ; and ſtiled, 
on, 


The humble Confeſſion and Submiſſion of me, 
the Lord Chancellor. 

1. To the firſt Article he confeſſed, that 
upon a Reference from his Majefty, of all Suits 
between Sir Rowland Egerton and Edward 
Egerton, both Parties ſubmitted to his Award, 


by reciprocal Recognizances in ten thouſand 


Marks a piece: That, after divers Hearings, 


he made his Award, with the Advice of Lord 
Hobert; and ſome Days after, the 300l. 
mentioned in the Charge, were delivered to 
him from Sir Rawland. That Mr. Edward 
Egerton flying off from the Award, a Suit 
was begun in Chancery by Sir Rowland Eger- 
ton, to have the Award confirmed; and a 
Decree was mace thereupon. Pf 

2. To the ſecond Article, he confeſſed, 
that ſoon after his coming to the Seal, when 
many preſented him, he received the goo. 
mentioned in this Article, of Mr. Edward 
Egerton ; but, as he remembered, it was for 
Favours paſt. | 

3- That in the Cauſe between Hody and 
Hody, about a Fortnight after the Cauſe was 
ended, there were Gold Buttons, about the 
Value of 50 J. preſented him. 

4. That in the Cauſe between the Lad 
Iſharton, and the Coheirs of Sir Francis Wil- 
loughby he received of the Lady Wharton 
200 J. in Gold and at another Time an 
hundred Pieces, while the Cauſe was de- 
pending, 

5. That he received of Sir Thomas Monk 
one hundred Pieces, but it was long after his 
Suit was ended. | 

6. That he received of Sir John Trevor, as 
a New-Year's-Gift, 100/. but he confeſſed it 


was while is Cauſe was depending. 


7. In the Cauſe between Holman and 
Young, he received of Young an 100. but it 
was long after the Cauſe was ended. 


— —_ 
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8. That while the Cauſe was depending , 
between Fiſher and Mrenbam, (or Wrayn- fan is 
ham) he did receive of Sir Edward Fiſher a Wrayn- 
Suit of Hangings, of the Value of about ham s 


I6ol. towards furniſhing his Houſe; and was 
at the ſame Time preſented by others, who 
were no Suitors, with Furniture for his 
Houſe. | 
9. As to the Charge of his receiving a Cabi- 
net, of the Value of 8o0J. of Sir ohn Kennedy; 
a Cabinet was indeed ſent to his Houſe by Sir 
ohn, but not of half that Value; but he re- 


uſed to accept it, and was determined to ſend 


it back again: That one Pinkney, who ſtood 
engaged for the Money to pay for the Cabinet, 
deſired he might have it; and thereupon Sir 
John entreated his Lordſhip, that he would 
not diſgrace him by returning the Gift, much 
leſs put it intoa wrong Hand; and that he 


was ready to return it to whom their Lord- 
ſhips ſhould appoint. 


10. He confeſſed he had borrowed: 2000 1. 


of Vanlore; but looked upon it as a Debt, and 
was obliged to repay it. 

11. He acknowledged his receiving 200 /. 
of Mr. Scott, about a Fortnight after the De- 
cree paſſed for him. 

12. That he received 100 J. of Sir John 
Lenthall, about a Month after the Decree paſſed. 
13. That the Cauſe between Hroth and 


Manwaring was ended by his Arbitrement, 


by Conſent of Parties, and he received of Mr. 
Wroth Too l. about a Month after the Cauſe 

was ended, | 
I4. That he received of Sir Ralph Hanes- 
bye, while his Cauſe was depending, 5007. 
15. That 


= 
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upon it as a Debt which he was obliged to re- 


2 In the Cauſe between Sir ⸗Villiam 
Brounker and Awbrey, he did acknowledge 
his receiving 1001. of Aubry. 

17. He confeſſed, he received Money of 
the Lord Montague, while his Suit was de- 
pending to the Amount of 6 or 7001. 

18. He confeſſed, his receiving 200/. of 


Day or two, reſtrain ſome of thoſe that were 
the moſt ſtiff in a Meſſenger's Hands; and 
afterwards the Merchants preſented him with 
1000 J. 

To the 28th Article, That he had given 
way to the Exactions of his Servants, in reſpect 
of private Seals and Injunctions, he confeſſed 
it to be a great Fault, that he had looked no 
better to his Servants. 


: % 7 15. That he did borrow the 500 J. menti- a Matter that concerned his Cuſtoms, he dealt | 1620, 
Y rg Jac I. oed in this Article, of Compton; but looked | the more peremptorily in it, and did, for a 79 J 1. 
— 


Mr Dunch; but thought it was ſome Time 
aſter the Decree. 
19. He confeſſed his receiving 200/. of 


And now he again confeſſed, That, in the . ge 
Points charged upon him, though they ſhould 4 great deal 
be taken as he had repreſented them, there ＋ Corrup- 


25 
5 
e. N ö 
o 
o 


Sir George Reynell, his near Relation, at his 
firſt coming to the Seal, to be beſtowed in 
Furniture; but thinks this was before any 
Suit began: Andas to the Diamond Ring, 
he received of him, while his Cauſe was de- 
pending, charged to be worth 5 or Gol. it 
was not of near that Value; though he con- 
feſſed, it was too much for a New-Year's-Gift. 

20. He confeſſed his receiving of 100 /. of 
Mr. Peacock, at his coming to the Seal, as a 
Preſent; and that he afterwards borrowed 
10001. of him, at twice; for which, he ſaid, he 
would take no Security or Intereſt, and gave 
him his own Time for repaying it. 

21. He confeſſed his Servant Hunt did re- 
ceive 200. of Smithwick; but that he order- 
ed it to be repaid. 

22. That he did receive of Sir Henry ny 
well 3 or 400. about a Month after the 
Cauſe was decreed; in which Decree he was 


aſſiſted by two ot the Judges. | 
22. He confeſſed he received of Mr. Barker 


the 700 I. mentioned in this Article, ſome 
time after the Decree paſſed. | 

As to the 24th, 25th, and 26th Articles, he 
confeſſed he received the ſeveral Sums therein 
mentioned, (viz.) Of the Grocers 2001. of the 
3 that ſtood with the Grocers, a 

aſter of Gold, worth 4 or 500 /. and a Pre- 
ſent of Ambergreaſe, and of a new Company 
of Apothecaries, that ſtood againſt the Grocers, 
100 J. But this was no judicial Buſineſs, he 
obſerved, only a Compoſition between the Par- 
ties; and he thought, as they all received Be- 
nefit by it, and were all three Common Purſes, 
there was no great Matter in receiving what 
they voluntarily preſented. 

As to the 27th Article, in which he is charg- 
ed with taking of the French Merchants 1000/7. 
to conftrain the Company of Vintners to take 
1500 Tuns of their Wine, with threatning 
and impriſoning the Vintners, becauſe they 
would not take their Wines at higher Prices 
than they were vendible ; he confeſſed, Sir 
Thomas Smith did deal with him in Behalf of 
the French Company ; informing him, that 
the Vintners, by Combination, refuſed to take 
their Wines at any reaſonable Prices; and 


that this would deftroy their Trade, which 
the State was concerned in; and that the Com- 


pany. would gratify him with 1000 l. for the 
Trouble he ſhould take in it. He did, he con- 
feſſed, thereupon endeavour to compromiſe 
Matters between them, and prevent a Suit, 
propounding ſuch a Price as the Vintners 
might gain 61. a Tun: And the King after- 


wards recommending the Buſineſs to him, as 


— 


ted himſelf to the Mercy of the Court. 

He deſired that their Lordſhips would look 
with Compaſſion on his Perſon and Eſtate, and 
conſider he was never eſteemed an avaricious 
Man: That there were few or none of theſe 
Particulars that were of leſs than two Years 
ſtanding ; from whence he inſinuated, that he 
had reformed theſe Practices, inſtead of in- 
creaſing his Corruptions ; and his Eſtate was 
ſo inconſiderable, that his chief Care was, how 
he ſhould be able to pay his Debts. 

Concluding with his humble Suit, that their 
Sentence inight be mixed with Mercy ; and 
that they would be Interceſſors for him to his 
Majeſty for his Grace and Favour. 

Signed, Your Lordſbips 

Humble Servant and Supplicant, 
1 Franc. St. Albans, Canc. 

A Committee of Lords was hereupon ſent 
to the Lord Chancellor, to acquaint him that 
they conceived this to be an ingenious and full 
Confeſſion, and to demand Whether that was 
his Hand to it, and if he would abide by it. 
To whom the Lord Chancellor anſwered, 
My Lords, It is my Act, my Hand, my Heart: 
[ beſeech your Lord ſbips to be merciful to a 


| broken Reed. 
Which Anſwer being reported to the Houſe, 7e Seal 
they moved his Majeſty to ſequeſter the Seal; alen from 
and the King thereupon gave it to the Lord * 


Chief Juſtice Sir Robert Hutton, on the firſt 
of May. 

The next Day the Lords commanded the 
Gentleman-Uſher, and Serjeant at Arms, of 


cellor to appear in Perſon before their Lord- 
ſhips by Nine the next Morning; and that 
the Serjeant ſhould ſhew his Mace to his Lord- 
ſhip at the Time of the Summons; which 
was done accordingly : But they found him 
ſick in Bed; and he proteſted his Illneſs was 
not feigned, and that if he had been well, he 
would willingly have come. 


ſent a Me 
that they were ready to give Judgment againſt 
the Lord Viſcount St. Albans: Whereupon 
the Commons came up, and their Speaker 
ſaid, * The Knights, Citizens, and Bur- 
“ geſſes of the Commons Houſe having made 
«© Complaint to your Lordſhips of many ex- 
e orbitant Offences of Bribery and Corrup- 
<< tion committed by the late 
| * 


T 


was a great deal of Corruption and Neglect, 
for which he was heartily ſorry, and ſubmit- 


Signs his 
Confeſſion, 


He is ſum- 
mon d to ap- 
that Houſe, to ſummon the late Lord Chan- Pear. 


On Thurſday, the third of May, the Lords pd. Stel- 
to the Commons, importing, . 


The Commons 
demand 


d Chancel- Judgment a- 
6 lor, $49 bim. 
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Liberty, and 


pr, in their Name I do humbly pray and 
© demand Judgment againſt him, as the 
© Nature of his Offence and Demerits do 
require.“ | 

The Lord Chief Juſtice (to whom the 
Cuſtody of the Seal was now committed) an- 
ſwered, that That High Court had found the 
Lord Viſcount St. Albans guilty of the Crimes 
and Corruptions complained of by the Com- 
mons, and of Sundry other Crimes and Cor- 
ruptions of the like Nature; and that, he 
having excuſed his Attendance on account of 
Sickneſs, they did nevertheleſs. proceed to 


His Sentence. Judgment; and that High Court did adjudge, 


That the Lord Viſcount St. Albans, late Lord 
Chancellor of England, ſhould pay a Fine of 


Forty 1 Pounds; be impriſoned in the 


Tower during the King's Pleaſure, and be for 
ever incapable of any Office, Place, or Employ- 
ment, in the Eftate or Common-wealth ; and 
that he ſhould never fit in Parliament, or come 
within the Verge of the Court. 

The King ſome Time after releaſed his 
Lordſhip out of the Tower, and ſettled a ſmall 
Penſion on him; and he reſided, for the moſt 
part, at his Chambers in Gray's-Inn. He 
died the ſixth of April, 1626, in the ſixty- 
fixth Year of his Age, at the Lord Arundel's 
Houſe at High-gate, near London; where he 
had been about a Week upon a Viſit. His 
Diſtemper was a flow Fever, attended by a 
violent Cold, and a Defluxion of Rheum up- 
on his Breaſt, which was ſo great that it ſuffo- 
cated him. 

He was buried at St. Michael's Church in 
St. Albans, in purſuance of his Will, and had 
a Monument of white Marble erected there, 
by Sir Thomas Meautys, once his Lordſhip's 
Secretary; the Inſcription being compoſed by 
the celebrated Sir Henry Wotton. He lett 
neither Wife or Child, and conſequently his 
Titles, of Lord Verulam, and Viſcount of 
St. Albans, expired with him. 

Theſe Proceedings againſt the Lord Chan- 
cellor Bacon may not be thought perfectly re- 
gular at this Day perhaps; for here the Com- 
mons exhibit only a verbal general Charge a- 
gainſt him, for * and Corruption; giv- 
ing two or three Inſtances of it, and leaving 
the Lords to ſpecity the reſt. No particular 
Articles were exhibited in Writing, or in- 
deed any thing in Writing, by the Com- 
mons; and for ought appears, that Charge 
(ſuch as it was) was delivered at a Conference 
between the two Houſes, and not at the Bar 
of the Houſe of Lords: Nor was it ſo much 
as ſtiled An Impeachment, though the Editor 
of this ſecond Collection of Trials calls it fo, 

The Lords, we find, drew up the Charge in 
Mriting themſelves, and added abundance of 
Inſtances of Bribery that the Commons never 
mentioned; and gave Judgment on the W hole, 
though regularly, Judges can take Notice of no 
more than what the Criminal is charged with 
by the Proſecutor. Where a Perſon is im- 
peached, or indicted, for two or three Miſde- 
meanors, and his Judges know of twenty 
more, they, are not to try and ſentence him 
for more than the Proſecutors charged him 
with. But here the Lords ſeem to have taken 
upon them to be both Proſecutors, and Judges | 


q 


in a great meaſure, which is not exactly agree- 
able to the Rules of Juſtice. However, as the 
Commons acquieſced, or rather concurred in 
this Method of Proceeding, it was in vain to 
complain, for they could ſoon have converted 
their Charge into a formal Impeachment, 
where there appeared ſuch abundant Evidence 
againſt his Lordſhip. Whether it be con- 


formable to the Rules of Juſtice alſo, to con- 


demn a Perſon in his Abſence, if that Abſence 
be really occaſioned by Sickneſs, is another 
Point that deſerves Conſideration : But per- 
haps the two Houſes might not imagine, they 
were tied up by ſuch Rules as other Courts are 
indiſpenſibly obliged to obſerve: And it muſt 
be admitted, when they act in their Legiſla- 
tive Capacity, they are not. But whether, 
in other Caſes, the Laws of the Kingdom 
ought not to be obſerved by the Houſe of 
Peers, as well as by inferior Courts, I perceive 
ſome are apt to queſtion. 


But, notwithſtanding theſe numerous In- 


ſtances of Bribery and Extortion, I find there 
are ſome Gentlemen, at this Day, that cannot 
bring themſelves to believe, that a Perſon of 
my Lord Bacon's fine Sentiments could be 
guilty of theſe ſordid Crimes. They aſcribe 
all to his Servants, and to the Malice of his 


Enemies, who fixed the Faults of his Depend- 


ance upon him. But, when we ſee his Lord- 
ſhip firſt making a general Confeſſion of the 
Charge, and then acknowledging his Guilt in 


many particular Inſtances, what Room is there 


to ſuppoſe him innocent ? 

My Lord endeavours to extenuate his 
Guilt, by obſerving, that he was never eſteem- 
ed a covetous Man, nor had acquired a great 
Eſtate: And perhaps his principal Errors were 
a bad QEconomy, and a Generoſity that bor- 
dered on Profuſeneſs, which brought him un- 
der Difficulties; and then poſſibly he liſtened 
to his Servants and Dependants, who were al- 
ready retained in almoſt every Cauſe, and re- 
preſented to their Maſter, no doubt, how 
eaſily he might extricate himſelf, by accept- 
ing Preſents from the Suitors ; and when they 
had once prevailed on their Lord to pay his 
Debts, and traffick with Orders and De- 
crees, they continued their own Extortions 
without Reſtraint. They had him now in 
their Power, and he was under a Neceſſity of 
conniving at whatever they did ; and perhaps 
he frequently perverted Juſtice for fear of pro- 
voking theſe inſatiable Wretches, to make a 
Diſcovery. What he gained himſelf might be 
a Trifle to what they pillaged the unhappy 
Suitors of. 


It has been frequently obſerved of great 


Wits, that, though they give excellent Rules 
to others, their own ¶ Economy is the worſt in 
the World. They ſeem to think it beneath 
them to attend to the Parts of low Life; to 
deſpiſe the keeping Accounts, and calculating 
whether their Revenues will ſupport their Ex- 
pences. They cannot fee an Object of Com- 
paſſion perhaps without relieving him, or deny 
a Share in their Purſe to a Perſon that pretends 
to be in Diſtreſs ; not conſidering, that the beſt 


Fortune muſt ſoon be exhauſted, where they 
have not Reſolution enough to reſiſt the Im- 


portunities of every idle neceſſitous Supplicant. 
They 
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They do not reflect, that when they have 


10 Jac- J. brought Difficulties upon themſelves, by ſquan- 
— gring away their Fortunes, with a laviſh 


undiſtinguiſhing Hand, what a Teſt their 
Virtue %s 4 to, to ſupply their Neceſh- 
ties: That, when hungry Creditors ſtand 
ready to expoſe and devour them, it will be 
difficult to reſiſt any Opportunities of furniſh- 
ing themſelves with Money, how infamous 
foever. i 

That Species of Covetouſneſs which induces 
a Man to wrong others, in order to hoard up 
Treaſure, with which he might do a great 
deal of Good in the World, ought certainly 
to be deteſted; but I queſtion if, he who is 
guilty of Extortion and Oppreſſion, to ſup- 
ply his own Extravagancies, or the Defects 
of his (Economy, be not the more to be dread- 
ed of the Two. For the Miſer, as we ſtile 
him, is generally timerous and cautious how 
he expoſes himſelf to be called to an Account; 
while the vain, luxurious Prodigal is frequent- 
ly obliged to venture upon any Meaſures, how 
criminal or deſperate ſoever, to preſerve him 
from preſent Deſtruction. Nothing, there- 
fore, is more to be dreaded, than the filling our 
Courts of Juſtice with indigent and extrava- 
gant Men, who are under a kind of Neceflity 
of ſelling and making Merchandize of the 
Suitors, in order to ſupport their own pro- 
fuſe Way of Living. 

It was an excellent Obſervation, That a 
Man ought to be juſt, before he is generous. 
He ought not to beſtow that Part of his For- 
tune upon others, that ſhould be applied to 
the Payment of his Debts ; much leſs ſhould 
he accept Bribes to pervert Juſtice, and ruin 
Families, to enable him to be generous to 
others. Such Sort of Generoſity is worſe 
than Robbery ; for it does not only bring De- 
ſtruction on innocent Men, under a Colour of 
doing them Juſtice, but, for a trifling Sum 
the Judge takes, probably the Suitor loſes ten 
times as much; whereas a Highway man only 
takes what a Man has about him; we expect 
no Juſtice or Compaſſion from him, and he 
deprives us of no more than what he himſelf 
makes uſe of. 

But what makes an unjuſt Judge ſtill to be 


more dreaded than a Robber, is, that after he 


has ruined a Family, he ſometimes finds him- 
ſelf under a Neceſſity of perſecuting and tor- 
turing the injured Suitor, in order to conceal 
his own Wickedneſs, as in the preceding Caſe, 
of Wraynbam; where this very Lord Chan- 
cellor took a Bribe of 100 J. of his Adverſary 
Fiſher, to give the Cauſe againſt him; where- 
by Wraynham and his Family were not only 
ruined, but when hecomplained of the Injuſtice, 
the Injury wasdoubled by a Proſecution in the 
Star-Chamber, where his Lordſhip was Preſi- 
dent, and procured him to be fined and impri- 


ſoned, inſtead of relieving him; and we ſee 


| the unfortunate Mraynbam crying out, in the 


Anguith of his Soul, when he found he was like 
to be cenſured by that Court, My Lands aretak- 
en away, whichwere decreed me by a former Lord 
Chancellor; I ſee a Priſon gaping for me, in 
which I muſt from henceforth ſpend all the Days 
of my Life ; for I have laid out three 77; Pa 
ounds in this Suit: My Mie and Children 
muſt ſtarve, and my Friends, that ſtand engaged 
for me, are undone. And all theſe Misfortunes 
brought upon him by a Bribe of 100 J. or a 
very little more, for ought appeared ; and now 
he was to be puniſhed, by the Influence of 
his Oppreſſor, for complaining of the Injuſtice 
that had been done him. In his own Words, 
Op 77 was palliated and defended by Great- 


' neſs, Mit, and Eloguence: He that had done 


him this Injury, was forced to add Falſhood and 
Cruelty to it, to prevent the Diſcovery, which 
was worſe than Murder, for his Lordſhip had 
devoured him and his Family. Such was the 
curſed Effects of his Lordſhip's taking one ſin- 
gle Bribe in this Cauſe, and very probably the 
Conſequences were as deſtructive. in many 
more; and yet with what extreme Tender- 
neſs did the Parliament proceed againſt this illu- 
ſtrious Oppreſſor; it was long, very long, before 
they would give any Attention to the unfor- 
tunate injured Suitors ; and, as has been alrea- 
dy obſerved, ſome were puniſhed but for com- 
plaining of him, when his Corruption was ſo 
manifeſt, that his Servants were known to 
eſpouſe one Side or other, in almoſt every 
Cauſe. | 
Such were the fine Talents, the inimitable. 
Atcompliſhments of the Lord Bacon, that all 
the World ſeem to have been prejudiced in his 
Favour ; and it has been looked upon as a memo- 


rable Inſtance of the Hitmanity of the Engliſh, 


that they expreſſed ſo much Compaſſion to- 
wards him in his Fall: The Commons, 
though his Oppreſſions cried ſo loud that they 
could not avoid proſecuting him, would not 
impeach him formally, or draw up any Arti- 
cles againſt him; but left the ungrateful Task 
entirely to the Lords. 

His Peers, to deliver him from that Con- 
fuſion that muſt naturally have attended his 
Appearance before. them, were pleaſed to 
diſpenſe with it, and gently cenſured him, 
in his Abſence. His Sentence muſt be ac- 
knowledged exceeding mild, if we reflect on 
his complicated Crimes. The Brightneſs of 
his Parts, and his exalted Station, were cer- 
tainly ſo far from extenuating his Guilt, that 
they were in reality a very great Aggravation 
of it : This e 
Commons, in proſecuting, and the Lords in 
puniſhing, this unrighteous Judge, muſt ſurely 
be looked upon, rather as the Effect of Weak- 
neſs, than an Inſtance of the Virtue, of the 


Engliſh Nation. 


Proceedings 


therefore, of the 


1620. 
19 Jac. I. 
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1627. 

3 Car. I. 
— 
Sir Thomas 

Darnel's 


Caſe, 


IS Majeſty being engaged in War, 
both with France and Spain, and hav- 
ing been refuſed Supplies, by his two 
firſt Parliaments, aſſembled in the Years 1625, 
and 1626. had Recourſe to that extraordinary 
Way, of raiſing Money by Way of Loan : And 
Letters were ſent to the Lords Lieutenants of 
the reſpective Counties, to return the Names 
of ſuch Perſons as were of Ability, and what 
Sums they might be ſuppoſed to ſpare : After 
which, Letters were iſſued, under the Privy 
Seal, requiring the Loan of fuch Sums, as had 
been ſpecified in the Return of the Lords 
4 Lian ro. Lieutenants. Of ſome were demanded ten, 
quired of the of others fifteen Pounds; and ſcarce more 
Su5je#. . than twenty Pounds, of any one Perſon. 
Collectors were employed to receive the re- 
ſpective Sums, or procure Subſcriptions for 
them; and thoſe who refuſed, either to pay, 
or ſubſcribe, what they were aſſeſſed at, were 
bound by Recognizance to appear at the Coun- 
cil Board. If they were Gentlemen of For- 
tune, and in caſe of their perſiſting to refuſe 
the Loan before the Council, they were com- 
Kir Thomas mitted to Priſon : Among theſe were Sir Tho- 
eemmitted by nas Darnel, and the other four Gentlemen 
2 — above named; who ſeverally ſued out Writs 
fo lend, of Habeas Corpus, to be admitted to Bail 
and, firſt, Sir Thomas Darnel, who was im- 
Brings bis priſoned in the Fleet, brought his Writ of Ha- 
Writ of Ha- beas Corpus, returnable the 8th of November, 
beas Corpus. and afterwards an Alias Habeas Corpus, re- 
turnable the 15th of November : By virtue 
whereof, the Warden of the Hleet brought 
Sir Thomas Darnel into the Court of King's 
Bench, and made the following Return : | 
Returnof the Executio iſtius brevis patet in quadam ſchedu- 
Habeas Cor- la annexat huic brew : . : 
pus. Ego, Henricus Lilove, Miles, Gardianus Pri- 
fone Domini Regis de le Fleet, ſereniſſimo 
Domino Regi certiſico, quod dif Thomas Dar- 
nel Baronet detentus eft in ＋ os predict ſub 
cuſtodia meavirtute cujuſdam Warranti duorum 
de privato Conſilio mihi directi cujus tenor ſe- 
guitur in his Verbis, viz. 
Whereas heretofore the Body of Sir Thomas 
Darnel hath been committed to your Cuſtody, 
theſe are to require you, {till to continue him ; 
and to let you know, that he was, and is com- 
mitted by the ſpecial Command of his Maje- 
ſty. Et hæc eft cauſa detentionis predict 
T un © 's 
The Case he Caſe of Sir Fohn Corbet Baronet, Si 
the 5 fw Walter Earl, Sir Jobn Heveningham, a 8 


a ny Edmund Hampden Knights, was exactly the 
fene. ſame with that of Sir Thomas Darnel: And 
they alſo were brought into Court, on their 
ſeveral Writs of Habeas Corpus, on T hurſday,. 

the 22d of November. 
Bramſton's Serjeant Bramſton, on the Behalf of Sir 
Argument Jahn Heveningham, moved, that he might be 
yon ang bailed, taking Exceptions, as well to the Mat- 


ham. ter and Subſtance of the Return, as to the 
Manner and legal Form thereof. , 


\ 


The Exceptions he took to the Matter, Zxcptims 


A Cy 


Proceedings on the Writs of Habeas Corpus, brought by Sir «uz, 
.Tnomas DaARNET, Sir Jon n COR BET, Sir W ar- L 
TER EARL, Sir Joun HEVENINOGH AM, and Sir E p- 
MUND HAMPDEN, Nov. 1627. 3 Car. I. 
9 


were, That, the Return was too general, there e Return, 


being no ſufficient Cauſe ſhewn, of the Com- 
mitment of the Priſoner: And, as it was in- 
ſufficient for the Cauſe, ſo alſo in the Time of 
the firſt Impriſonment; for Cough there ap- 
peared a Time upon the ſecond Warrant from 
the Lords of the Council, to detain him ſtill 
in Priſon ; yet by the Return, no Time ap- 
peared when he was firſt impriſoned, which 
was neceſſary to be ſhewn ; and if that Time 
appeared not, there was no Cauſe to remand 
him, and conſequently he was to be delivered. 

And as to the Cauſe of his Impriſonment, 
which was ſaid to be per ſpeciale mandatum 
Domini Regis, this was too general, and 
uncertain; for that it was not manifeſt, what 
kind of Command that was. 

f was the Form of the Return, as it 
ought to be, fully and poſitively the Return of 
the Keeper himſelf only, but came in with a 
fignificat or prout, that, he was committed per 
ſpecrale mandatum Domini Regis. 

That it was not good in Subſtance z becauſe 
there was no Cauſe of the Impriſonment 
ſhewn. The Writ of Habeas Corpus was the 
only Means the Subject had to obtain his Li- 
berty; and the End of the Writ was, to re- 
turn the Cauſe of the Impriſonment, that it 
might be examined in that Court, whether 
the Parties ought to be diſcharged, or not. 
In this Return there was no Cauſe at all ap- 
peared of the firſt Commitment, and therefore 
there could be no Cauſe for the Court to re- 
mand him: But there was Cauſe to deliver 
him, fince the Writ required the Keeper to 
bring the Body, and the Cauſe of his Impri- 
ſonment, before the Court. 

This was the End of the Writ : and this 
could not appear to the Court, unleſs the time 
of the firſt Impriſonment was expreſſed in the 
Return. By a latter Warrant from the Lords 
of the Council indeed, for continuing him in 
Priſon, there is a Time expreſſed : But if this 
was a good Cauſe, to remand theſe Gentlemen 
to Priſon, they might be perpetually impriſon- 
ed ; for if they ſued out Writs of Habeas Cor- 
pus, it was but making a new Warrant, and 
they ſhould be remanded, and never have the 
Advantage of the Laws, which were the beſt 
Inheritance of the Subject. 

Here the Serjeant cited ſeveral Precedents, 
where Priſoners had been bailed, that were 


committed per mandatum Domini Regis, with- 


out Cauſe of their Impriſonment ſhewn. 
After citing theſe Precedents, the Serjeant 
concluded, that, ſince there was not ſufficient 


Cauſe of the Impriſonment expreſſed in the 
Return, his humble Suit was, that his Client, 


Sir 2 Heveningham, who had petitioned 
his Majeſty, that he might have the Benefit of 


the Law, (and his Majeſty had ſignifyed it to 
be his Pleaſure, that Juſtice, according to 
| Law, 
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. the STATE 


TRIALS. 


1627. 
3 Car. I. 


Myr. Noy's 
Argument 
for bailing 
Sir Walter 
Earl. 


Law, ſhould be adminiſtred to all, and eſpeci- 
aly 60 theſe Gentlemen) might be delivered 
from his Impriſonment. 


Mr. Ney being aſſigned Counſel for Sir 


Malier Earl, before he entered upon his Argu- 
ment, for a Foundation of his Diſcourſe, read 
the Mrit of Habeas Corpus, which runs thus: 
Carolus, Dei Gratia, &c. Johanni Liloe 
Milit' Gardian' Priſan' noſtræ de le Say we 
lut Præcipimus tibi quod corpus Walteri Ear! 
Milit in priſona naſtra ſub cuftodia tua detent 
ut dicitꝰ una cum 1 ſuæ quocum- 
que nomine predi Walter" cenſeat in eadem 
Habeas Corpus ad ſubjiciendum & recipiendum 
ea que Curia noſtra de eo ad tunc & ibidem 
ordin' conting' in hac parte. 
Et bæc nullatenus omit” periculo incumbend” 
& habeas ibi hoc. breve, Teſte Hyde, apud 
Weſtm. quarto die Novembris, Anno, &c. 
He alſo read the Return; but this being of 
the ſame Tenor as the former Return, there 
is no Neceſſity of repeating it. 
Then Mr. Noy obſerved, that the Writ of 


| Habeas Corpus contained a Command to the 


Warden of the Fleet, quod Habeas Corpus 
Walteri Earl coram nobis ad Subjiciend' & re- 
cipiend* ea que Curia naſtra de eo, &c. Ordin 
& Conting And the Warden having made 
the like Return as was made on the Return of 
Sir Thomas DarnePs Habeas Corpus, he deſir- 
ed he might be bailed, it there was no other 
Cauſe of his Impriſonment; for if there had 
been a Cauſe certified, and that Cauſe had not 
been ſufficient to detain him {till in Priſon, 
the Court would have bailed him; and if a 
Man ſhould be in a worſe Caſe, when there 
was no Cauſe certified, it would be very hard. 

He conceived, that though there was a Sig- 
nification of the King's Pleaſure to have this 
Gentleman impriſoned, yet when the King 
afterwards granted this Writ of Habeas Cor- 
pus, to bring the Priſoner hither, ad ſubjicien- 
dum, to ſubmit himſelf to Puniſhment if he 
had deſerved it, or, ad recipiendum, to receive 
his Enlargement and be delivered, if there was 
no Cauſe of his Impriſonment ; ſince there ap- 
peared no Cauſe of his Impriſonment upon 
the Return, he ought to be diſcharged. 

He made the ſame Objection to the Return 
alſo that the Serjeant had made, (viz.) That 
the Warden could not certify what was done 
by another: He muſt inform the Court of the 
immediate Act done, and not that ſuch 


Things were told him, or were ſignified to him, 


as he had done in this Caſe, which rendered the 
Return inſufficient in the Form. 

That, whereas the Statute of Magna Char- 
ta 29. ſays, Nullus liber homo capietur vel 
impriſonetur, &c. nec ſuper eum mittimus, niſi 
per legale judicium parium ſuorum vel per legem 
terræ, the Words in carcerem are omitted out 
of the printed Books, it ſhould have been nec 
eum in carcerem mittimus; that the Words 
legem terræ are underſtood in ſeveral ſubſequent 
Acts of Parliament, to ſignify the Proceſs of 


| Law, ſometimes by Writ, ſometimes by At- 


tachment of the Perſon, and not ſpeciale man- 
datum Domini Regis, as appeared by two Peti- 
tions of the Commons, and the King's An- 


ſwer, in 36 Edward III. No. 9. and No- 20. 


In the firſt of them the Commons complain- 
ed, That the great Charter, the Charter of the 


Foreſt, and, other Statutes, were broken, 
and deſire his Highneſs, for the good of him- 
ſelf and his People, they might be kept, and 
put in execution, and that they might not be 
infringed, by making an Arreſt by ſpecial 
Command, or otherwiſe: And the An- 
{wer was, That the ſaid Charter and other 
Statutes ſhould be put in Execution according 
to the Petition ; that is, without any Diſturb- 


ance by Arreſt, by ſpecial Command, or other- 


wiſe : In the ſame Year they complained a- 
gain, that Men were impriſoned by ſpecial 
Command, and without Indictment, or other 
legal Courſe ; and defired that Men might not 
be arreſted by ſpecial Command, againſt the 
Great Charter. 'To which the King an- 
ſwered, that he was well pleaſed therewith ; 
and afterwards, that if any Man was grieved, 
he ſhould complain, and Right ſhould be done 
to him. And by the 37th of Edw. III. 
cap. 18. which was a Commentary upon 
Magna Charta, it was enaQted, that Men 
{ſhould not be committed upon Suggeſtion made 
to the King, without due Proceſs of Law; and 
ſo it was enacted twice in one Year, 

Huſſey, Chief Juſtice, ſaith, that Sir John 
Markham told King Edward IV. that he 
could not arreſt a Man upon Suſpicion of Fe- 
lony or 'T reaſon, as any of his Subjects might; 
becauſe if he ſhould wrong a Man by ſuch Ar- 
reſt, the Parties could have no Remedy againſt 
him. 

The Statute of Veſim. 1. indeed, ſays, 
That Men ſhould not be repleviſable in theſe 
four Caſes, viz. where they are committed for 
the Death of a Man; or by the Command- 
ment of the King, or of his Juſtices, 
or of the Foreſt. This Statute, he held, 
regarded only the Writ de homine reple- 
giando, and the Sheriffs and inferior Officers, 
and not the ſuperior Courts; for it appeared 
by the Books, that where a Man was brought 
into the Court of King's-Bench, by Habeas 
Corpus, as in the 21 Edw. 4. 7. Winckfield 
was bailed here: And if the Statute was ex- 
pounded otherwiſe, there could be no bailing of 
Men outlawed, or breakers of Priſons ; for 
they were not within this Statute ; and yet 
this Court bailed them at Pleaſure. 
evident, from the Preamble and whole Tenor 
of that Act, That it extended only to Sheriffs, 
Goalers, and other Keepers of Priſons, to direct 
them in what Caſes they ſhould let Men to 


Bail, and in what Caſes not; but did not ex- 


tend to the Judges of the ſuperior Courts. He 
concluded, that theſe Gentlemen were brought 
into Court by Writ ad ſubjiciendum, if they 
were charged; and ad recipiendum if they 
were not charged: Therefore, in regard there 
was no charge againſt them, whereupon they 
could be detained in Priſon any longer, he de- 
ſired his Client might be bailed, or diſcharged 
with the reſt, | 


It was» 


Mr. Selden, being aſſigned Counſel for Sir zu. Selen 
Edmund Hampden, moved alfo, that his Client Aue 


might be bailed, there appearing no Cauſe, in 


for Str 


Edmund 


the Return of the Habeas Corpus, why he Hampden, 


ſhould be reſtrained of his Liberty : And, be- 
ſides the Arguments uſed by the former Coun- 
ſe], he urged, That the Return was contradic- 
tory ; for one Part of it ſaid, that his Client 

U | Was 
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78 4 CRITICAL REVIEW of 


1627, was detained by the ſpecial Command of the 
King, and the other, that the Lords of the 

| Council willed and required the Warden till 
to detain this Gentleman, and that this Con- 
tradition made the Return void. 

And as to the Matter, he conceived no Man 
could be impriſoned, either by the King or 
the Privy-Council, without Cauſe exprefled : 
That by the Words, per legem terræ, in Magna 
Charta, muſt be intended adue Courſe of Law, 
either by Preſentment or Indictment ; for if 
the Words per ſpeciale Mandatum &c. were 
within the Meaning of thoſe Words per legem 
terræ, (or according to Law) then the Statute 
had done nothing: That the Words, per legem 
terræ, muſt be interpreted here, as in 42 El:z. 
where a Bill was brought in, reciting, that 
divers Perſons, without any Writ or Preſent- 
ment, were caſt into Prifon and deſiring it 
might be enacted, That it ſhould not be ſo 
done hereafter. The Anſwer was that this 
was an Article of the Great Charter, and 
ſnould be granted: So that it appeared, that 
Statute was not taken to be an Explanation of 
Magna Charta, but the very Words of the 
Statute of Magna Charta. He concluded 


that ſince there were ſo many Reaſons, ſo ma- 


ny Precedents, and ſo many- Statutes, which 
declare, that no Freeman ought to be impri- 
ſoned, but according to the Laws of the Land, 
and that the Liberty of the Subje& was the 
higheſt Inheritance he had, his Client might 


be bailed. 
My. Cal- Mr. Calthrop, who was affigned Counſel 
throp's At- for Sir Fohn Corbet moved alſo that his Client 
2 Tals might be bailed, becauſe the Return of the Ha- 
Corbet, beas Corpus was inſufficient, both in the Mat- 
ter and the Manner, of the Return. As 
to the Manner he obſerved, as the reſt of 
the Counſel had done, that it was faid in the Re- 
turn, that Sir 7ohn Corbet was detained in Priſon 
by the ſpecial Command of the King ſignified, 
by the Warrant of the Lords of the Council; 
which was not a direct Affirmation that he was 
detained by the ſpecial Command of the King; 
but that the Lords of the Council had fignified 


by their Warrant, that he was committed, | 


and {till detained, by the ſpecial Command 
of the King: Therefore, as a Return ought 
to be certain, punctual, and affirmative, and 
not by way of Information out of another 
Man's Mouth, this Return could not be good. 

As to the Matter of the Return, he obſerved, 
it reſted on theſe three Points : 1. Whether 
the Return, that he was detained in Priſon by 
the ſpecial Command of the King, was good, 
or not, without ſhewing the Nature of the 
Command, or the Cauſe whereupon the Com- 
mitment was grounded? 2. Whether the 
Time of the firſt Commitment by the Com- 
mand of the King, not appearing to the Court, 
was ſufficient to detain him ? 
Impriſonment of the Subject, without Cauſe 
ſhew'd, but only by the Command of the King, 
was warrantable ? 

That the Commands of the King were of 
ſeveral Natures: As to the verbal Command 
of the King, he held it was not ſufficient, either 
to impriſon a Man, or tocontinue him in Pri- 
ſon: That it had been refolved by the whole 

Court, that if the King commanded one Man 
to arreſt another, and the Party commanded 


3. Whether the 


did arreft the other, an Action of Treſpaſs or 
falſe Impriſonment was maintainable againſt ? 
the Party that arreſted him, although it were 
done in the King's Preſence, 16 Hen. VI. 
Meonſtrans de droit. 

37 Hen. VI. 10. If the King give me a 
Thing, and I take it, by his Command by 
Word of Mouth, it is not juſtified by Law. 
Nothing paſſes from the Crowii without Mat- 
ter of Record, 10 Hen. VII. 7, & 17, 18. Ju- 
ſtices may command one to arreſt another in 
their View or Preſence, but not one out of 
their View. | 

2. There is a Command of the King, 
by his Commiſſion; but it was reſolved in 42 
AF. pl. 5. that a Commiſſion to take a Man's 

oods, or impriſon his Body, without Indict- 
ment or Suit of the Party, or other due .Pro- 
ceſs, was againſt Law. 

3. There is a Command of the King, 
grounded on a Suggeſtion made to the King 
or his Council ; but if a Man is committed 
to Priſon on ſuch Suggeſtion, by Command of 
the King, it is unlawful. 25 Edw. III. cap. 4. 
it is eſtabliſhed, that from thenceforth none ſhall 
be taken by Petition or Suggeſtion made to the 
King, or his Council; or otherwiſe, than by 
Preſentment or Indictment, or by Proceſs made 
by Writ original at the Common Law: And to 
the ſame Effect is the 37 Edi. III. cap. 10. 

4. There is a Command of the King, 
under his Hand by his Signet; and it ap- 
pears that this is not ſufficient to ſet a Man 
at Liberty; and much leſs to imprifon him. 

5. There is a Command of the King, by 
Writ under the Great Seal, or the Seal of the 
Court out of which it iſſueth, which is legal 
and warrantable ; and yet even here the Part 
is bailable. And in the Regiſter he obſerved, 
this Writ was expounded to be ſpeciale manda- 
tum domini Regis: Therefore when the Re- 
turn is made, that he is impriſoned, and de- 
tained in Priſon by the ſpecial Command of 
the King, how could the Court adjudge, upon 
this Return, whether he ought to be kept in 
Priſon, and not be bailed; when the Nature 
of the ſpecial Command is not ſet forth in the 
Return, whereby it might appeartothe Court, 
whether he was bailable ? 

As to the general Return of ſpeciale manda- 
tum domini Regis, without ſhewing Cauſe ; 
the Command of the Habeas Corpus, being to 
ſhew the Cauſe of his detaining in Priſon, as 
well as to bring his Body into Court, the 
Keeper did not give a full Anſwer to the 
Writ, unleſs the Cauſe of the Detainment in 
Priſon was returned. The Court could not 
know how to give their Judgment upon him, 
either for his , or for his Diſ- 
charge, according to the Purport of the Writ, 
when there was not any Cauſe returned. 

As the Court of King's-Bench, and Judges, 
ought not to deny an Habeas Corpus, to any 
Priſoner that demands it, by whomſoever com- 
mitted; ſo 1 the Cauſe of his Impriſon- 
ment to be fhewn on the Return, that the 


Court may adjudge of the Cauſe, whether it 
be lawful or not. 


Then he proceeded to cite Precedents, 
wherethe Parties were committedby the Com- 


mand of the King, or the Privy-Council; ad- 
mitting 
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the STATE TRIALS. 


Myr. Attor- 


rey Anſaver Sir 


to the pre- 
ceding Ar- 


guments. 


* Privy-Council, might properly 


that ſuch Acts, as were done by the 
be ſaid to be 
done by the King himſelf; and in all theſe 
Caſes he ſaid it would appear, there was a Cauſe 
returned, as well as a ſpeciale mandatum domi ni 
Regis, &c. or mandatum Privati Conſilii 
domini Regis. And after the reciting of the 
ſaid Precedents, he concluded, That the Re- 
turn, that Sir John Corbet was committed and 
detained in Priſon, per ſpeciale mandatum domini 
Regis, without ſhewing the Nature of the 
Command, and the Cauſe upon which the 
Command of the King was grounded, was not 
ood ; and therefore deſired his Client Sir 
ohn Corbet might be diſcharged. 

W hereupon the Chief Juſtice demanded, if 
Mr. Attorney would take another Day to an- 
ſwer their Arguments; and the Attorney de- 
firing that Monday, the 26th of November, 
might be appointed for hearing him, the Coun- 
ſel for the Priſoners were ordered to attend 
the Judges and Mr. Attorney, with the Pre- 
cedents and unprinted Statutes they had men- 
tioned, in the mean time. | 
On Monday the 26th of November, 1627, 
John Corbet, and the reſt of the Priſoners, 
being brought into Court again, Mr. Attor- 
ney obſerved, that their Counſel had divided 
their Objections into two main Points ; the 
one the Form, the other the Matter ; and to 
the Form, had objected four ſeveral Things. 

1. That the Return was not poſitive, but 
referred to the Signification made by another, 
as the Lords of the Council. 2. That the 
Keepers of the Priſons had not returned the 
Cauſe of the Commitment, but the Cauſe of 
the Cauſe, which was not good. 3. That the 
Return was imperfect ; for that it ſhew'd only 
the Cauſe of the detaining in Prifon, and not 
the Cauſe of the firſt Commitment. 4. And 
laſtly, That the Return was contradictory ; 
for that in the firſt Part there was a Certifica- 
tion that the detaining theſe Gentlemen in Pri- 
ſon was per ſpeciale mandatum domini Regis, 
and when the Warrant of the Lords of the 
Council was ſhewed, it appeared that the Com- 
mitment was by the Lords of the Council.” 

As to the firſt Objection, Mr. Attorney 
ſaid he did agree, that if the Return was not 
poſitive, it was not good. But it appeared 
that the firſt Words of the Return were poſi- 
tive and affirmative: The Words were, Quod 
detentus eſt ſub cuſtodia mea — ſbeciale man- 
datum domini Regis. The Words mihi ſig- 
nificadit followed, and were not Part of the 
Affirmation made before it. There was a 
poſitive Return, that the Detaining was by 
the Command of the King; and the reſt of 
the Return was only for the Satisfaction of the 
Court. : 

To the ſecond Objection, that the Warden 
had returned the Cauſe of the Cauſe, and not 
the Cauſe itſelf, in which alſo they were mi- 
ftaken ; for the Return was affirmative, Ego 

Johannes Liloe certifico, &c. the other was but 
the Council's Warrant for him that made the 
Return. : 

3- To the third Objection, that the Return 
ſhewed only the Cauſe of detaining in Priſon, 


mitting, 


and not the Cauſe of the fit Commitment, | 


he anſwered, that it was ſufficient for the Offi- 


\ 


— 


cer to anſwer the Point commanded, and the 
Writ mentioned only the Cauſe of the De- 
taining. | 

4. As to the fourth Objection, that the Re- 
turn was contradictory, for that in the firſt 
Part it is ſaid they were detained ßer ſpeciale 
mandatum domini Regis, and afterwards that 
they were detained by the Lords of the Com- 
cil; To this he anſwered, that it appeared 
that the Lords of the Council ſpake not their 
own Words or Command in that Warrant, 
but ſay, you are to take Notice of it as the 
Words and Command of the King. They 
ſay it was his Majeſty's Pleaſure he ſhould 
know, that the firſt Commitment, and the 
preſent detaining him in Priſon, was by his 
Majeſty's ſpecial Com mand; from whence 
he concluded, that the Form of the Return 
was ſufficient. 

As to the Matter of the Return: The great 
and mighty Reaſon the Counſel for the Pri- 
ſoners inſiſted upon was, the Inconveniences 
that might come to the Subjects in their Liber- 
ties, if this Return ſhould be good: And he 
did acknowledge, that the Liberty of the Sub- 
ject was juſt, and that it was the Inheritance 
of the Subject; but yet it was their Inheritance 
ſecundum legem terræ. 

He obſerved, the Counſel had cited many 
Caſes to enforce what they advanced; as 
1 & 2 Eliz. Dyer, fo. 175. That the conti- 
nuance of a Capias ſhall be from Term to 
Term, without a Term betwixt ; becauſe 
otherwiſe the Deſendant may be kept too 
long in Priſon ; and 38 A, pl. f. 22. Broke, 
tit. Impriſonment, 100. that Impriſonment is 
but to detain the Party till he have made Fine 
to the King; and therefore the King cannot 
juſtly detain him in Priſon after the Fine ten- 
dered: And 16 Hen. VI. Monſtrans de droit, 
If the King command me to arreſt a Man, 
and thereupon I do arreſt him, he may have 
an Action of falſe Impriſonment, or of Treſ- 
paſs, againſt me, though it be done in the 
King's Preſence: And 1 Hen. VII. 4. where 
Huſſey is made to ſay, that Sir John Mark- 
ham declared to King Edward IV. that he 
might not arreſt any of his Subjects for Trea- 
ſon or Felony ; becauſe he might wrong his 
Subjects by ſuch Arreſts, and they could not 
have a Remedy againſt him. 

To the two firſt Caſes, he anſwered that the 
Reſtraint in theſe, and moſt of the other Caſes 
cited, appeared to be in the ordinary Courſe of 
Judicature, fit for Meſtminſter-Hall, and not 
for the Council-Table, and therefore not ap- 
plicable to this Caſe : And for the other 
two Caſes, the Law preſumed the active Part 
of them not proper for the Majeſty of a King, 
who ever did thoſe Things by his ſubordinate 
Officers. The King might commit any 
Man at his Pleaſure : But the Queſtion here 
was, Whether, when the King had commit - 
ted any one, he muſt render a Cauſe of that 
Commitment? 

That the King could not command his 
Lordſhip, or any other Court of Juſtice, to 
proceed otherwiſe than according to the Laws 
of the Kingdom: But there was a great deal 
of Difference between thoſe legal Commands, 
and that abſolute pote-/tas, that a Sovereign ts 
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by which a King commands. He did not 
mean, he ſaid, by ab/oluta poteſtas, that it was 
ſuch a Power, that the King might do what 
he pleaſed ; for he had Rules to govern him- 
ſelf by, as well as his Lordſhip, who was a 
ſubordinate Judge, under him: The Difference 
was, the King was the Head of the ſame 
Fountain of Juſtice, which his Lordſhip ad- 
miniſtred to all his Subjects. All Juſtice was 
derived from him; and what he did, he did 
not as a private Perſon, but as Head of the 
Commonwealth, as Juſticiarius _— The 
very Eſſence of Juſtice, under God, upon 
Earth, was in him: And ſhould they not ſub- 


mit to his Commands, but make Enquiries, 


whether they were lawful, and ſay, that the 
King could not do this or that, in the Courſe 
of Juſtice? Who ſhould call in queſtion, the 
Actions, or the Juſtice, of the King, who was 
not to give any Account for them ? As in this 
Caſe, where he had committed a Subject, and 
ſhewed no Cauſe for it. 

The King often commits, and ſhews no 
Cauſe : If he does expreſs the Cauſe, in- 
deed, to be either for Suſpicion of Felony, 
Coining, or the like, the Court might deliver 
the Priſoner, though it was per ſpeciale man- 
datum domini Regis, becauſe there is no Secret 
in theſe Caſes; for with the Warrant, he ſends 
the Cauſe of the Commitment : But 1f there 
was no Cauſe expreſſed, that Court always re- 
manded them. It was to be intended, there 
was Matter of State, and that it was not ripe, 
or Time for it to appear. 

By Magna Charta indeed (the Foundation 
of our Liberties) None ſhall be impriſoned, but 
by lawful Judgment of his Peers, or by the 
Law of the Land. But did it follow from 
thence, that no Man could be committed, but 
he muſt be firſt indicted or preſented ? Every 
Juſtice of Peace, or Conſtable, might commit 
before Indictment or Preſentment; therefore 
a Commitment could not be meant by the 
Words, per legem terræ, much leſs a Commit- 
ment by the King, who was not anſwerable 
to the Party, or to any Court of Juſtice, for 
his Commitments, but to the high Court of 
Heaven. 

Then Mr. Attorney cauſed the Statutes to 
be read, on which the Counſel on the other 
Side inſiſted, affirming, that they were not to 
be underſtood of the firſt Arreſt ; but that no 
Man ſhould be tried, or condemned, but by 
the Law of the Land : and that, if they were 


to be underſtood otherwiſe, it was contrary to 


all Practice, both then, and now in Uſe: 
that their Buſineſs was to find out the true 
Meaning of Magna Charta, that being the 
Foundation of their Caſe: All that had been 
ſaid beſides, was not to the Purpoſe ; there was 
not a Word, either of the Commitment of 
the King, or Council, in all the Statutes and 
Records they had cited. 

T he Queſtion was not, Whether the King, 
or Council, could commit a Man, and ſhew 
no Cauſe of his Commitment; but, Yhether 
the ordinary Courts of Fuftice had Pawer to 
bail him, or not? And he inſiſted, that 
the Statute of Veſim. I. was a Direction, 
in what Caſes Men | impriſoned ſhould be 
bailed. This Statute declared, that in four 


E the right Way for their Delivery, namely, 


1 


Caſes Men were not repleviſable, viz. 162). 


thoſe that were impriſoned for the Death of * r 


a Man, by the Command of the King, or of 
his Juſtices, or of the Foreſt, This Statute 
was made ſoon after that of Magna Charta, 
and wes an Expoſition of it ; and the Counſel, 
on the other Side, had not ſhewn one Law, 
printed or unprinted, that repealed or altered 
this; or ſhewed that ſuch Men were repleviſa- 
ble: And as the Law, ſo the conſtant Courſe 
of Precedents, which were the beſt Expoſiti- 
ons of the Law, were againſt them. They, 
on the other Side, could. not cite one Book, 
Statute, or other Thing, to prove, that they 
that have been committed per ſpeciale 
mandatum domini Regis, were bailable. 

'Then Mr. Attorney cited ſeveral Prece- 
dents, to ſhew, that Perſons committed by the 
ſpecial Command of the King, or the Council, 
were not bailable ; and, among the reſt, a Re- 
ſolution of the Judges, in Queen Elizabeth's 
Reign, that a Man committed by the Queen, 
or the Privy Council, without Cauſe expreſ- 
ſed, could not be bailed. 

He ſaid, there were Arcani Imperii, which 
Subjects were not topry into. If the King com- 
mitted a Subject, and expreſſed no Cauſe, it was 
not to be inferred from thence, there was no 
Cauſe for his Commitment: The Courſe had 
always been, to ſay there was no Cauſe expreſ- 
ſed, and therefore the Matter was not ripe; and 
thereupon the Courts of Juſtice have always 
reſted ſatisfied, and would not ſearch into it. 

In this Caſe, the King was to be truſted : 
It was not to be preſumed, he would do an 
thing, that was not for the Good of the King- 
dom. In coining Money, his Power was 
abſolute: If he would coin Braſs, or Leather, 
inſtead of Silver, there was no Remedy: The 
Cinque Ports were free to carry on their 
Trade; but the King, foreſeeing Danger, 
might ſhut up. the Ports: The King might 
pardon all Traitors and Felons, and exempt 
ſo many from Offices and Juries, that their 
might not be Men enough left to ſerve: But 
it was not to be ſuppoſed, he would do theſe 
Things: However, he was intruſted with the 
Power of doing them ; and the Inconveni- 
ence would be as great to the Subject, if he did 
any of them, as his committing Men, with- 
out ſhewing Cauſe, might be; and therefore 
theArguments drawn from the Inconvenience, 


that might attend ſuch Commitments, were 


of no Weight, 


T hen he proceeded to anſwer their Prece- 
dents, and inſiſted, that thoſe they had pro- 
duced, made more againſt the Priſoners, than 
for them; but complained, that though they 
mentioned but eight Precedents in Court, 
they had ſince brought him ſixteen, _ 

He ſhewed that, in moſt of the Precedents 
cited by the Council, the Cauſe of the Com- 
mitment was expreſſed; or the Parties were 
committed by the ordinary Courts; or the 
King ſignified his Pleaſure to the Court, that 
the Priſoners ſhould be diſcharged, or bailed, 
before the Court did either. He cited alſo m2- 
ny other Precedents, to ſhew, that this was 
the general Practice ; and prayed, that theſe 
Gentlemen. might be remanded, and left to 
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45627. by Petition to the King. Whether it was a 

WE 3 © I. petition of Right, or of Grace, he knew not; 
but he was ſure it muſt be to the King, from 
whom he perſonally underſtood, that theſe 
Gentlemen had never yet preſented any Peti- 
tion to him. 

The Judges having appointed the 28th of 

Nwv-mber, to deliver their Opinions in this 
Matter, the Lord Chief Juſtice Hyde ſaid, they 
had ſeriouſly conſidered what had been offered 
on either Side; and being come to a Reſoluti- 
on, the reſt of the Judges had deſired him to 
deliver the Opinion of the whole Court. 

He ſaid, the Statutes of Magna Charta, the 
„5 Edw. III. the 36 Edw. III. the Statute of 
4 F. Weſtm. 1. and the reſt of the Statutes menti- 
= oned, were very good Laws, and till in Force; 
xz but it was not their Buſineſs, to interpret them 

now: What was now to be adjudged of by 

4 them, was, I hether one that was committed by 

£2. 4 the King's Authority, and no Caufe declared of 

9 his Commitment, ought to be delivered by Bail, 
or remanded bac? 

T he Exceptions which had been taken, he 
ſaid, were either to the Form, or tothe Subſtance. 
As to the Form, it was pretended, the Return 
was not poſitive ; but they conceived, it was a 

ſitive and abſolute Return. The Warden 
of the Fleet had firſt returned poſitively, that 
it was done by the King's Direction; and the 
Words that followed, were ſurpluſage, as to 
that Objection, that the Return did not take 
Notice, why they were taken: It was ſufh- 
cient for the Officer to anſwer the Point in 
Queftion ; and the Writ did not demand the 
Reaſon why they were taken, but the Cauſe of 
the Detention, which was ſufficiently anſwered; 
and therefore tliey refolved, that the Form of 
the Return was good. 

As to the Subſtance, or Matter of the Re- 
turn, the Warden certified, that they were de- 
tained in Priſon by the ſpecial Command of be 
Kinp; and the Queſtion was, Whether this 

Return was good in Law? | 
They had produced Precedents indeed, to 
prove that where Men were committed by the 


Tre Jude: 


King, or the Lords of the Council, and no | 


Cauſe expreſſed, they were delivered; but 
theſe Precedents proved the direct contrary : 
Where the Cauſe of the Commitment hath 
been expreſſed ; there the Party hath been de- 
livered by the Court, if the Caſe fo required : 
But where there -hath been no Caufe expreſſed, 
they have ever been remanded ; or, if they 
have been delivered, it was by the Direction of 
the King, or of the Lords of the Council. 
After which the Chief Juſtice went through 
all the Caſes that had been cited, and declared 
that the whole Court were of Opinion, the 
Precedents made againſt the Priſoners; but 
ſeemed to rely on none more than the Refolu- 

ion of all the Judges of England in 34 Elix. 
Thatif a Man was committed by the Command- 
ment of the King, he was not to be delivered by 


not the Cauſe of his Impriſonment. 

This had been the Practice in the Times of 
all preceding Kings, as appeared from the Re- 
cords they had cited ; and they muſt walk in 


| truſted in great Matters, though he was bound 


a Habeas Corpus in that Court, for they knew 


the Steps of their Forefathers: The King was 


to act by Law, and he commanded them to 
proceed by Law); and they made no doubt but 
if the Prifoners would apply to the King, whe 

knew the Cauſe of their Impriſonment, he 

would relieve them; but they muſt leave Meta 

cy to him. If in Juſtice they ought tohavedeli- 

vered the Priſoners, they would have done 

it; but upon thoſe Grounds and Records, on 

thoſe Precedents and-Refolutions, they could 

not deliver them, but they muſt be remanded. 
However, his Majeſty having releaſed all thoſe 
Gentlemen who were imprifoned for refuſing 

the Loan, in January following, the Nation 

ſeemed to look upon them as injured Patriots, The Gut- 
who had ſuffered in the Caufe of Liberty; and % ho te- 
a Parliament being ſummoned to meet foon af . 
ter, moſt of them were elected, and returned ed Members 
to ſerve as Members in it. | of Parltas 

The Parliament meeting on the 17th of The Paola 

March 1627, among other Grievances, this of -ent nett. 
impriſoning Gentlemen for refuſing the Loan, 
and not admitting them to Bail, was moved : 
And it feemed determined in the Houſe of 
Commons, not to grant his Majeſty any Sup- 
plies, till this, and the reſt of their an 
were redreſſed. 

Sir Francis Seymour opened the Debate on The Cent- 
this Subject, and, after fome Preamble to his 7" * . 
Diſcourſe, faid, How can we think » giving , of 
Subſidies, till we now whether we have any Gentlemen 
Thing to give © If his Majeſty is perſuaded by for refuſing 
any, he may take from his Subjects what he Kc. 
will, I would gladly know what we have to Sir Francia 
give? It was ill for Subjects to give Laws to _ : 
their Princes, and as ill that Princes fhould uſe ; 
Force with their Laws; that this had been 
done, appeared by billeting of Soldiers, levying 
Money againſt Act of Parliament, and by im- 
priſoning divers Gentlemen for the Loan, 
who, if they had ſubmitted, had been as much in 
Fault as thoſe that were the Projectors of it; 
though, to countenance thefe Proceedings, it 
had been preached (or rather prated) from the 
Pulpit, that all we have is the King's, Jure 
Divino They forſook their own Function; 
and turned ignorant Statefmen : They were 
willing to change their Conſcience for a good 
Biſhoprick : They ſaw how eafy it was for a 

Prince, how juſt and good ſoever; tobe abuſed, in 
regard he muſt fee with other Men's Eyes, and 
hear with other Men's Ears. He obſerved, that 
thoſe Princes had been in the greateſt Want and 
Extremity, that had exacted moſt of their Sub- 
jects; moſt unfortunate in the Choice of their 
Miniſters, and failed moſt in their Undertak- 
ings, It was clear that the Reafon his Ma- 
jeſty did not ſucceed in his Wars with France Gay. om 
and Spain, was for want of faithful Council: % Bucks 
He wiſhed he could ſay ſuch an one had been 
employed abroad. He confeſſed, he was no 
good Subject, nor well affected to his Majeſty, 
that would not freely lay down his Life, for 
the Service of his Majeſty and the Common- 
wealth: But, on the contrary, when againſt a 
Parliament-Law, the Subject ſhall have his 
Goods taken away, and be deprived of his Liber- 
ty, ſhould it be accounted want of Duty to ſtand 
upon their hereditary Privileges, confirmed by 
marry Acts of Parliament? | 

In doing this they ſhould tread in the Steps 
of their Forefathers, who ever preferred the 
publick 
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publick Intereſt before their own private Right, 
nay, before their Lives; nor could it be any 
wrong to his Majeſty to ſtand upon them, ſince 
they ſhould thereby be the better enabled 
to ſerve his Majeſty ; but they muſt wrong 
their Poſterity and their Conſciences, if they 
ſhould willingly forego what belonged to them, 


by the Laws of God and of the Land; and 


this they ſhould do well to preſent to his Ma- 
jeſty; they had no Cauſe to doubt of his graci- 
ous Acceptance of ſuch an Addreſs, 


Si Thomas Surely, ſaid Sir Thomas Wentworth, in the 


Went- 
worth's 


Speech, 


Sir Benja- 
min Rud- 
yvard's 
Speech, 


Sir Edward 
Coke, 


Secretary 
Coke's 
Ipoech, 


greateſt Humility I ſpeak it, theſe illegal Ways 
are Puniſhments, and Marks of Indignation : 
The raiſing Loans, ſtrengthned by Commiſ- 
ſions, with unheard of Inſtructions and Oaths ; 
the billeting of Soldiers by Lieutenants, and 
Deputy-Lieutenants, have been as if they 


could have perſuaded Chriſtian Princes, yea 


Worlds, that the Right of Empire was to take 
away by a ſtrong Hand; and they had endea- 
voured, as far as poſſible, to do it. This had 
not been done by the King, (under the pleaſing 
Shade of whoſe Crown, he hoped they 
ſhould ever gather the Fruits of Juſtice,) but 
by Projectors, who had extended the Preroga- 
tive of the King beyond the juſt Symmetry, 
which made a ſweet Harmony of the whole: 
They had brought the Crown into greater 
W ant than ever, by anticipating the Revenues: 
They had introduced a Privy-Council, raviſh- 
ing at once the Spheres of all antient Govern- 
ment; impriſoning the Subject, without either 
Bail or Bond. He added, they have taken 
from us what? What ſhall I fay? Indeed, 
what have they left us? All Means of ſupply- 
ing the King, and ingratiating ourſelves with 
him, taking up the Root of all Property ; and 
concluded with a Motion to addreſs his Ma- 
jeſty for four Things: 1. The Freedom of 
their Perſons from Impriſonment ; 2. Not to 
employ them abroad, contrary to antient Cuſ- 
tom; 3. That no Levies be made on their 
Goods, but by Parliament ; and 4. That there 
might be no billetting of Soldiers. 

Sir Benjamin Rudyard obſerved, T hat they 
had provoked two mighty Kings, (France and 


Spain) that they had united them, and betray- 


ed themſelves more than the Enemy could; 
that if the King drew one way, and the Par- 
liament another, they muſt all fink : He de- 
fired the Houſe therefore to avoid all Conteſts 


with the King, and give him Leave to come off; 


he believed his Majeſty expected but the Occa- 
fion : By truſting the King, and giving him a 
large Supply, according to his Wants, they 
would breed a T ruſt in him; and by proſtrating 
their Grievances humbly at his Feet, they 
would find the beſt Way to his Heart: con- 
cluding, let us all labour to get the King on 
our Side, which may be no hard Matter, con- 


ſidering the near Subſiſtence between the King 


and People. 

Then Sir Edward Coke ſtood up to ſhew 
that Loans were againſt the Laws of the Land, 
reciting thoſe Words in the 25th of Eqdw. III. 
Loans againſt the Will of the Subject, are againſt 
Reaſon, and the Franchiſes of the Land. 

Mr. Secretary Coke, ſpoke in Behalf of the 
Court, propoſing both a Supply and Redreſs of 
Grievances: He acknowledged, illegal Courſes 
had been taken, which muſt be redreſſed by 


Laws and Puniſhments ; but urged, that the 
Court had been neceſſitated to take theſe Cour- 
ſes, and Neceſſity had no Law; they muſt 
enable the State to do what they required by 
their Petition : He would have them prepare a 
Repreſentation of their Grievances, but begin 
with the Supply, which would confound their 
Enemies more than ten Subſidies; and that 
they would not ſeem to put Conditions upon his 
Majeſty, who was a Prince jealous of his Honour, 


Sir Robert Phillips, on the other Side; ſaid, 8 Roben 
he acknowledged their Dangers from abroad Phillip', 
were not chimerical, but real: They had pro- Pe. 


voked two potent Kings, who were ſtrongly 
united; but they muſt conſider their Dangers 
at home. He was more afraid of the Violation 
of their publick Rights at home than of a 
foreign Enemy. The late unaccuſtomed 
Violences affected all they had, though the 
People of this State were under no Subjection, 
but what they conſented to by the Original 
Contract between King and People: As there 
were Prerogatives and Privileges, conferred on 
the King, ſo there were left to the Subject 
many, very many, neceſſary Liberties and 
Privileges, notwithſtanding what thoſe two 
Sycophants, Sibthorpe and Manwaring, had 
pratcd in the Pulpit to the contrary : Never 
any King violated the Subjects Liberty and 
Property, but it was immediately complained 
of, and redreſſed; and he was confident his 
Majeſty would do the ſame, if he was applied 
to. And having taken notice of the reſt of 
the Grievances the former Gentleman had 
mentioned, he fell upon the Impriſonment of 
Sir John Darnel, Sir John Heveningham, &c. 
for not paying the Loan: He ſaid, [can live, 
although I pay Exciſes and Impoſitions for more 
than 1 do; but to have my Liberty, which is the 
Soul of my Life, taken from me by Power, and 
to be pent up in 4 Fail, without Remedy by Law, 
and to be adjudged to periſh in a Fail; Oh im- 
provident Anceſtors ! Oh unwiſe PForefathers l 
to be curious in providing for the quiet Poſſeſſion 
of our Lands and Privileges of Parliament, and 
to neglect our Perſons and Bodies, and to let 
them die in Priſon, or remain there remedileſs, 
durante bene placito. If this be Law, what do 
we talk of our Liberties ® Why do we trouble 
ourſelves with Diſputes of Law, Franchiſes, and 
Property of Goods? This is the Sum of all Mi- 
ſeries, and J hope we ſhall ſpeak our Minds when 
7 comes to be debated. 

il Things a State can be capable of, whether 
Bleſſings or Puniſhments, depend on this Meet- 
ng: 1f any think the King can be ſupplied, and 
the Commonwealth preſerved, without Redreſs 
of Grievances, he is deceived. The Kings of 
England were never more glorious than when 
they truſted their Subjefts. Let the Houſe 
therefore, prepare their Grievances, fit for his 
Majeſly's View; not make a Law to give us 
new Liberties, but declaratory, with Penalties; 
fo that thoſe that violate them, if they will be 
vile, may fear Infamy with Men ; and then we 


ſhall think of ſuch a Supply as never Prince 


received; with our Money we ſhall give him our 
Hearts, and give him a new People raiſed from 
the Dead: We hall go home to our Countries, 
and leave cur Poſterities as free as our Anceſtors 
left us, 


The 
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The Caſe of the Impriſonment of the Gen- 

eee . temen, for not paying the Loan, being again 
5 debated in the Houſe of Commons, the 29th of 
began, Alarch, 1628, Sir Edward Coke averred, That 
Perſons committed by the King or Council, 

without Cauſe ſhewn, might be bailed, To 

" — which Mr. Sollicitor replied, That by the 


ſame Sir Edward Coke, Crook, Dodderidge, 
and Houghton, the whole Court of King's-Bench, 
it had been reſolved, that the Cauſe need not 
be diſcloſed, being per mandatum Concilii as 
Arcana Regni ; and by Coke it was then ſaid, 
If the Privy-Council commit one, he is not baila- 
ble ly any Court of Fuſtice, and that Stamford's 
Opinion was ſo, Folio 72.3 and that his Opi- 

nion was the ſame on the Reſolution in the 
34th of El:z. 


© 5- Edward Sir Edward Coke ſaid, that in Truth, when 
oy Coke. 


he read Stamford, he was of that Opinion; but 
of late, looking into the Records that had been 
cited, he was of another Mind. (From 
whence Sir Edward's Enemies inferred, that 
his Opinion was not much to be regarded, hav- 
ing been of one Mind while he was in Office, 


and of another after he was diſmiſſed from | 


Employment.) 

The Matter having been debated ſeveral 
Days in the Houſe of Commons, they came at 
length to the following Reſolutions, Nemine 
contradicente. e 

1. That no Freeman ought to be detained, 


mmand of the King, or Privy-Council, 


ment, Detainer, or Reſtraint be expreſſed, for 
which by Law he ought to be committed, de- 
tained, or reſtrained. * — 

2. That the Writ of Habeas Corpus may 
not be denied, but ought to be granted to eve- 


ry Man that is committedordetained in Priſon, | 


or otherwiſe reſtrained, though it be by the 
Command of the King, the Privy-Council, or 
any other, he praying the ſame. . 

3. That if a Freeman be comniſtted, or de- 
tained in Priſon, or otherwiſe reſtrained, by 
the Command of the King, the Privy Coun- 
cil, or any other; no Cauſe of ſuch Commit- 
ment, Detainer, or Reſtraint being expreſled, 
for which by Law he ought to be committed, 
detained, or reſtrained ; and the ſame be re- 
turned upon an Habeas Corpus, granted for the 
ſaid Party; then he ought to be delivered, or 
bailed. | 

They alſo unanimouſly reſolved, that it is 
the antient and indubitable Right of every 
Freeman, that he hath a full and abſolute Pro- 
perty in his Goods and Eſtate; that no Tax, 
Tallage, Loan, Benevolence, or other like 

Charge, ought to be commanded, or levied by 
the King, or any of his Miniſters, without 
common Conſent by Act of Parliament. 

The Commons afterwards, at a Conference 
with the Lords, on the ſeventh of April, com- 
municated theſe Reſolutions to them ; when 


$5 Dos. ſeveral of the Committee of the Commons 


rey Digg's made Speeches on the Occaſion, to induce the 


Speech at a Lords to concur with them in theſe Reſoluti- 
Conference ons 


with the 


Lords, ſhew- Sir Dudley Diggs opened the Conference, 


Cee, would cheerfully join with the Commons, in 


Common 
Law, 


confident their Lordſhips 


acknowledging God's great Blefling, in their a? 
good King 77 in whoſe Reign, as in that 23 
of Joſiaß of old, they had found (he could not | 
ſay a Book of the Law, but) many fundamen- 
tal Points thereof neglected and broken, which 
had occaſioned their Deſire of this Conference. 

He ſaid he was commanded to ſhew, that 
the Laws of England were grounded on Rea- 
ſon, more antient than Books, conſiſting much 
in unwritten Cuſtoms, yet ſo full of Juſtice 
and true Equity, that their moſt honourable 
Predeceſſors and Anceſtors many Times pro- 
pugned them with a nolumus mutari; ſo an- 
tient, that from the Saxon Times, they had 
continued for the moſt Part the ſame, as ap- 
peared in old remaining Monuments of the 
Laws of Ethelbert, the firſt Chriſtian King of 
Kent, Ina King of the J/e/t-Saxons, Offa of 
the Mercians, and of Alfred, that great Mo- 
narch, who united the Saxon Heptarchy, whoſe 
Laws were yet to be ſeen, _ | 

T hat it was an undoubted and fundamental 
Point in thisantient Common Law of England, 
That the Subject had a true Property in his 
Goods and Poſſeſſions, preſerving ſacred that 
meum & tuum, which was the Nurſe of Indu- 
ſtry, and Mother of Courage; but this undoubt- 
ed Birthright of free Subjects had lately been 
invaded and prejudiced by Preſſures, the more 
grievous, as they had been followed by Impri- 
ſonment, contrary to the Franchiſes of the 
Land; and when Redreſs had been ſought for, 
in a legal way, by demanding the Writ of 
Habeas Corpus, and a Diſcharge, or Trial ac- 
cording to the Law of the Land, they had 
failed of Succeſs; which had compelled the 
Commons to examine, by Acts of Parliament, 
Precedents, and Reaſons, the Reality of Engliſh 


Subjects Liberty, which he left to the learned 


Gentlemen that were to ſpeak after him, to 
communicate to their Lordſhips. 

Then Sir Robert. Cotton (or, as others relate, 5;, Robert 
Mr. Littleton) recited and explained the ſeveral Cotton's 


Acts of Parliament, made in Behalf of Liberty J, peci- 


ing the 
and Pr oper ty . 425 made in 


The firſt of theſe, he obſerved, was the Behalf ef 
Grand Charter of Liberties, firſt granted in wk oh 
the 17th Year of King John, renewed in the NOW 
gth Year of Henry IT, and fince confirmed 
in Parliament thirty Times; the Words 
whereof were, Nullus liber homo capiatur vel 
impriſonetur aut diſſeifietur, de libero tenemento, 

Sc. Niſi per legale judicium parium ſuorum, 
vel per legem terræ. | 

rom whence it was evident, that no Free- 
man ought to be taken or impriſoned, but by 
the lawful Judgment of his Peers, or Equals, 
or by the Law of the Land; and by Law of 
the Land, he inſiſted, muſt be underſtood due 
Proceſs of Law. | 

That by 5 Edw. III. it was enacted, That 
no Man ſhould be attached by any Accuſation, 
nor forejudged of Life or Limb, nor his 
Lands, Goods, or Chattels, ſeized into the 
King's Hands, contrary to the Great Charter, 
and the Law of the Land; That the 25th 
of Eqdw. III. cap. 4. recites, that whereas it 
is contained in the Great Charter, that no 
Freeman ſhall be impriſoned, or put out of 
his Freehold, or free Cuſtom, unleſs it be b 
the Law of the Land; it is thereby eſtabliſhed, 


that 
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thority of Newton, Chief Juſtice, 22 Hen. | 


_ 


that, from thenceforth, none ſhall be taken 
by Petition, or Suggeſtion, made to our Lord 
the King, or to his Council, unleſs it be by 
Indictment, or Preſentment; or by Proceſs, 
made by Writ Original, at the Common-Law. 
By the 28th of Edi. III. cap. 3. It is 
enacted, That no Man, of what State or Con- 
dition ſoever he be, ſhall be put out of his 
Lands or Tenements; nor be taken, impriſon- 
ed, diſinherited, or put to Death, without he 
be brought in to anſwer by due Proceſs of Law. 

That in a Parliament Roll of the 36th of 
Edw. III. The Commons petitioned, that the 
Great Charter, the Charter of the Foreſt, 
and other Statutes, made for the Profit of the 
King, and his Commonalty, might be firmly 
kept, without giving Diſturbance, or making 
Arreſt contrary to them, by ſpecial Command, 
or in other Manner. And the Anſwer to the 
Petition, which made it an Act of Parlia- 
ment, was, Our Lord the King, by the Aſſent 
of the Prelates, Dukes, Earls, Barons, and 
Commonalty, hath ordained and eftabliſhed, 
that the ſaid Charters and Statutes be held, and 
put in Execution, according to the faid Petiti- 
on. 
In a Parliament Roll of the 36th of Edw. 
III. there is a Petition and Anſwer of the like 
Tenor: The 37th of Edw. III. cap. 18. 
agrees in Subſtance with it. By the Statute 
of 42 Edw. III. cap. 13. it is enacted, That 
no Man ſhall be put to Anſwer, without Pre- 
ſentment before Juſtices, or Matter of Re- 
cord, or by due Proceſs and Writ Original, 
according to the old Law of the Land; and, 
if any Thing be done to the contrary, it ſhall 
be void in Law. 

As to what was objected from the Statute 
of Weſtm. 1. cap. 15. which ſays, That a 
Man is not repleviable, who is committed by 
the Command of the King; and conſequently, 
that the Command of the King, without any 
Cauſe ſhewed, was ſufficient to commit a Man 
to Priſon, and detain him there: 

He anſwered, T hat there was a Difference 
between Repleviable, which was always by 
the Sheriff, upon Pledges, or Sureties given, 


and Bailable, which was by a Court of Re- 


cord, where the Priſoner is delivered to his 
Bail ; and they are his Jailors, and may im- 
priſon him, and ſhall ſuffer for him, Body 
for Body: As appeared by 33 and 36 Edw. 
III. Tit. Mainprize, 12 and 13. And, if the 
Words of the Statute were obſerved, it would 
plainly appear, that they extended only to the 
Sheriff, and other Inferior Officers, but did 
not bind the Hands of the Judges : For, in 
the Preamble, it is ſaid, Foraſmuch as Sher:f5 
and others, have taken and kept in Priſon, 
Perſons detected of Felony, Cc. And in 
another Place, Under Sheriffs, Conſtables, and 
Bal, are mentioned : And in another Place, 
the Words are, _—_ and others, which have 
taken and kept in Priſon : And as every one 
knew, the Judges do neither arreſt, or keep 
Men in Priſon; that was the Office of 
Sheriffs, and other inferior Miniſters; and 
conſequently the Statute intended ſuch only, 
and not the Judges; they might ſtill bail 
Priſoners, by whomſoever committed. 

This Interpretation he confirmed by the Au- 


mn... 


VI. 46. where he ſays, It cannot be intended, 7928 
that the Sheriff did ſuffer him to go at large by 9 
Mainprize; for, where one is taken by the 
Writ of the King, or the Commandment of 

the King, he is Irrepleviable; but in ſuch caſe 

his Friends may come to the Juſtices from 

him, if he be arreſted, and purchaſe a Superſe- 

deas: Here the Judge declares, That the She- 

riff had no Power, but the Judges had Power 

to deliver him that was committed by the 
King's Command; and both the antient and 
modern Practice manifeſt as much; for he that 

is taken for the Death of a Man, or for the For- 

eſt, is not Repleviable by the Sheriff: But the 
Juſtices of the King's Bench do bail for Murder, 

and for Offences done in the Foreſt, which 

they could not do, if the Word Jrrepleviable in 
eim. 1. were meant of the Judges, as well as 

of the Sheriffs; concluding, that he conceived, 

he had now cleared the Declaration of perſonal 
Liberty, an antient and undoubted Truth, \ 
which, he obſerved, was fortified by ſeven Acts 

of Parliament, and not oppoſed by any Statute 

or Authority of Law whatever, 


Mr. Selden, being appointed to open and ex- A., Selden' E 


plain the Precedents, for bailing ſuch Perſons Secch, 
as were committed by the King's ſpecial Com-/p ing te 
mand, or by the Command of the Privy-Coun- for bailing 
cil, ſaid, That in all Caſes, where any Right P cr. 
or Liberty, belonged to the Subject, there was Ber, * 
alſo a Remedy by Law, for the enjoying, or re- Council. 
gaining, this Right or Liberty, when it was 
taken from him.” | 

That the Writ of Habeas Corpus, or Corpus 
cum cauſa, was the only Remedy for him, that 
was impriſoned by the ſpecial Command of the 
King, or the Lords of the Council, without 
ſhewing the Cauſe of the Commitment ; and 
this Writ could not be denied the Subject: 
That the Precedents which concerned this 
Point, were of two Kinds: 1. Such as ſhewed 
expreſly, that Perſons committed by the Com- 
mand of the King, or of the Council (without 
other Cauſe ſhewed) had been enlarged upon 
Bail, when they prayed it ; whence it appeared 
plainly, that they were bailable, and to be ſet 
at Liberty: For, though they ought not to 
have been committed without a Cauſe ſhewn of 
their Commitment, yet the Judges, it was 
true, had always paidſuch Reſpect to ſuch Com- 
mitments by the Command of the King, or 
Council, that upon the Habeas Corpus they 
rarely diſcharged the Perſon abſolutely at firſt, 
but only enlarged him upon Bail. 2. The ſe- 
cond Kind of Precedents, he ſaid, were ſuch, 
as it had been pretended, would prove the Law 
to be otherwiſe; and that Perſons fo commit- 
ted ought not to be bailed. | | 

Of the firſt Kind, he ſaid, there were 
twelve, fully and directly in the Point, to 
prove, that Perſons ſo committed, were to 
be delivered upon Bail: And of the ſecond, 
he averred, there was not one that proved 
the contrary : And having cited the ſaid 
ſeveral Precedents, and made his Comments 
upon them, he left them with their Lord- 
ſhips, for their further Conſideration. | 

The famous Sir Edward Coke being appoint- 5 eg 
ed by the Commons, to ſhew the Reaſonable- Per wer 7 
neſs of admitting Men to bail, that were com- ſew the 
mitted by the King, or Council, made a heavy N 


4 moſs of theſe 
Dechimatioa:” 


ſ 


L 
i 
# 


Dede 


rd 


» EOS ES) = ke * FP 82 * - 6 
2 *. 2 1 3 — 7* = 1 3 
5 F 7 : * 4 * 2 . . — 
6 1 
- * q 
- & 
- 9 $ 


2 | 35 
dit. 


the STATE 


TRIALS. 


1628. 


Ws. 


lamation on that Subject; which havin 

_ little in it to the Purpoſe, but what had 
been infifted on before by others, I ſhall for- 

bear taking any further Notice of it. 
After this, the Attorney-General anſwer- 
—_ ed the Arguments of the Committee of the 
bailing Pri- Houſe of Commons ; and they replied to him. 
pers, "> Both Sides inſiſted, it ſeems, on the ſame Acts 
1 Ex, „ of Parliament, Records, and Precedents ; but 
* 2 by differed in the Interpretation of them: And it 
| Mr. Attor- vas often remembered, that Sir Edward Coke 
had declared himſelf of one Opinion, both in 
the Council Chamber, and the Court of X:ng's- 
Bench,while he was in Place; and of another, 
when he was turned out, and became a Mal- 

| content. 

Serjeant Serjeant Aſhley, King's Serjeant, was after- 
Alle)? wards permitted to deliver his Sentiments on 
Elbe King. this great Caſe, at a Conference of both Houſes. 


He obſerved, that it had been given out, 
that the King's Counſel had yielded up the 
Cauſe, becauſe they acknowledged the Statute 


of Magna Charta, and the other Statutes con- 


firming it, were yet in Force: But this would 
not follow upon their Acknowledgment ; for 
then no Impriſonment could be juſtified 
but by Proceſs of Law, which he utterly de- 
nied ; for that a Conſtable might ex officio, 
without any Warrant, arreſt and reſtrain a 
Man, to prevent an Affray, or to ſuppreſs it. 
Alfo, any Man that was no Officer, might ap- 
prehend a Felon without Writ, or Warrant. 
The Judges of the ſeveral Courts might com- 
mit a Man, either for Contempt, or Miſde- 
meanor, without either Proceſs or Warrant. 
Nor could the Counſel, on the other Side, de- 
ny, but if the King would alledge Cauſe, he 
might commit a Man, as the Judges do, with- 
out Proceſs, or Warrant: Whereupon, he ſaid, 
he did poſitively, and with Confidence, affirm, 
that Impriſonment, in many Caſes, might be 
lawful, without Proceſs, and was not prohibit- 
ed by any Statute. 

That the King, or Council, might commit 
to Priſon, per legem terre: That there were 
ſeveral Juriſdictions, or Laws, in this King- 
dom, which were reckoned the Law of the 
Land, beſides the Common Law ; as the Ec- 
cleſiaſtical Law, the Admirals Juriſdiction; 
and, in Time of War, Martial Law; and 
there was a particular Law, for Merchant 
Strangers. 


In like Manner, there was a Law of State: 


When the Neceſſities of the State required, 


they might proceed by natural Equity. Infi- 
nite were the Occurences of the State, to which 
the Common Law extended not. 

That if the King, or his Council, might 
not commit, how ſhould they compel Obe- 
dience to Acts of State: But the very Act of 
Meſim. 1. ſhewed plainly, that the King 
might commit, and that his Commitment 
was lawful; or elſe that A& would never 
have declared a Man to be irrepleviable, who 
was committed by the Command of the 
King. God had given to Kings, Scepters, 
Swords, and Crowns: Scepters to inſtitute, 
and Swords to execute, Laws; and Crowns, 
as Enſigns of that Power and Dignity, with 
which they were inveſted: And could we 
imagine, that the King had ſo far transferred 
the Power of his Sword, to inferior Magis- 


trates, that he had not reſerved ſo much of 
his ſupreme Power, as to commit an Offender 
to Priſon? We called him the Fountain of 
Juſtice, and would we ſo far exhauſt that 
Fountain, as to leave it dry? But thoſe that 
admitted he had ſo much Power, required he 
ſhould expreſs the Cauſe: This might be of 
miſchievous Conſequence: There was no 
State, or Government, whether Monarchical, 


Secrets of State, not communicable to vulgar 
Underftandings; of which he gave this In- 
tance: If a King employed an Ambaſſador 
to any foreign State, with Inſtructions, and 
he purſued them not, whereby Danger and 
Diſhonour accrued to the Kingdom, might 
he not be committed by his Majeſty? And 
yet his Inſtructions, and the Manner of his 
miſcarrying, might not be fit to be declared 
to every Keeper of a Priſon, and by him cer- 


ſence of the Multitude: He concluded there- 
fore, that the King, and his Council, had 
Power to puniſh by impriſonment, without 
ſhewing particular Cauſe; eſpecially where it 
might tend to the diſcloſing Secrets of State: 
But, if he might freely ſpeak his Mind, he 
thought it a Queſtion too high to be agita- 
ted: For, however it ſhould be determined, 


Loſers. If the Subject prevailed, he would 
loſe the Protection of the Government; and 
if the State prevailed, it might end in abſo- 
lute Sovereignty ; but the King would loſe 
the Hearts of his Subjects, the firmeſt Sup- 
port of his "Throne. The beſt Way there- 
fore, he conceived, would be to find out ſome 
Medium, to accommodate the Difference. 
Mr. Serjeant having ended his Speech, the 
Lord Preſident acquainted the Commons, that 


been given by the Lords, to the King's Coun- 
ſel, to ſpeak what they thought fit for his Ma- 
jeſty; yet the Serjeant had no Authority, or 
Direction, from them, to ſpeak in the Manner 
he had done; and he was committed to Cuſto- 
dy: But, upon his declaring his Sorrow for 
any haſty Expreſſion he might have uſed, he 
was diſcharged. 

During theſe Conferences between the two 
Houſes, viz. on the 14th of April, the Earl 


had razed a Record, and deſerved to be hanged, 
for going about to ſet Diviſions between the King 
and his Subjects: Whereupon the Commons 
reſolved, that a great Injury had been done 
them, Mr. Selden having been employed by 
them in the Conference with the Lords, in 
the great Cauſe, concerning the Liberty of 
the Subject; and ſent a Meſſage to the Lords, by 
Sir Robert Phillips, to demand Juſtice againſt 
the Earl of Suffolk, and to inform them, that 


ways, a Member of the Commons Houſe. 

To whom the Lords anſwered, that the 
Earl of Suffolk, being a Man of great Place and 
Honour, had voluntarily proteſted, upon his 
Honour and Soul, that there paſſed no ſuch 
Words as thoſe from him to Sir 7 


ways. 
I, On 
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or of any other Frame, which had not ſome 


tified to the Judges, and debated in the Pre- 


the King, or his Subjects, or both, would be 


though at this free Conference Liberty had 


Serjeant 
Aſhley com- 


mitted, 


of Suffolk was charged in the Houſe of Com- ,,, Kae 
mons, with having ſaid, That Mr. Selden ef Sußol 


charged 
with affront- 
ing the Com- 
mont. 


Who demand 
Fuſtice a- 


the Words were ſpoken to Sir Fohn Strange- Cain bim. 


hn Strange- - 


— - 
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Crue therr 
aſons a- 


the Gentle- 


men, 


The Pudger 


gainſt bailing 


On reporting which Anſwer, Sir John 


Strangeways proteſted in the Houſe of Com- 
mons, that, notwithſtanding the Earl's Denial, 
he did ſpeak thoſe Words unto him; and he 
would maintain it, any Way fitting a Member 
of that Houſe, or a Gentleman of Honour. 

On the 17th of April, Sir John Elliot re- 
ported from the Committee, appointed to take 
mto Conſideration, what was fit to be done, 
for the Juſtification of Sir John Strangeways : 
That they had examined Sir Chriſtopher Ne- 
vill, who being in the. Lords Committee- 
Chamber, the Earl of Suffolk ſaid to him; Mr. 
Attorney hath cleared the Buſineſs, and made 
the Cauſe plain on the King's Side; and further 
ſaid, Mr. Selden hath razed a Record, and de- 
ſerved to be hanged; and the Lower Houſe would 
do well, to join with the higher, in a Petition to 
the King to hang him ; for he went about to di- 
vide the King 0 his People, or Words to 
that Effect: That Mr. Littleton alſo depoſed, 
he heard the Earl of Smet ſay, that he would 
not be in Mr. Selden's Coat for 10000 J. and 
that Mr. Selden deſer ved to be hanged. W here- 
upon the Commons reſolved; 1. That the 
Earl of Suffolk, notwithſtanding his Denial, 
had laid a moſt unjuſt and ſcandalous Imputa- 
tion upon Mr. Selden, a Member of the Houſe, 
employed in the Service of the Houſe, and 


therein upon the whole Houſe of Commons. 


2. That the Houſe, upon due Examination, 
was fully ſatisfied, that Sir John Strangeways 
had affirmed nothing but what was moſt true 
and certain; and, 3. That the Earl of Suffolk 
be again charged with it, at the Lord's Bar ; 
and the Lords deſired to proceed in Juſtice a- 
gainſt the Earl, and to inflit ſuch Puniſhment 
upon him, as an Offence of fo high a Nature 
deſerved: But the Matter ſeems to have been 
atcommodated amicably. 

After theſe Debates, the Houſe of Peers re- 

ired the Judges of the King's-Bench, to give 
\ we Reaſons, for the Opinions they had deli- 
vered in that Court, againſt bailing the Gen- 


tlemen, who had brought their Writs of Ha- 


| beas Corpus to be bailed : Which the Judges at 


firſt excuſed themſelves from doing, till they 
had obtained the King's Leave; but having 


his Majeſty's Permiſſion, they very readily de- 


clared the Grounds they went upon. 

And, firſt, Judge Mhitlocꝭ ſaid, they were 
very ready, by their Lordſhip's Appointment, 
to clear any Aſperſion of the Houſe of Com- 
mons, in their late Preſentment on the King's- 
Bench, for a Wrong done the Subject (as they 
faid,)by a Judgment lately given there; though 
if there had been any ſuch Thing, their Lord- 
ſhips, and not the Commons, had Power to 
queſtion and adjudge the ſame : But he ayer- 

red, there. was no Judgment given, whereby 
either the Prerogative might be enlarged, or 
the Right of the Subject trenched upon, It 
was true, in Michaelmas Term laſt, four Gen- 
tlemen did bring their Writs of Habeas Corpus, 
and the Return was per ſpeciale mandatum 
domini Regis; and they delivered them 


preſently, it muſt have been, becauſe the King 


did not ſhew the Cauſe, and ſo ſhould have ad- 


judged, the King had done Wrong, which. 


was beyond their Knowledge; for he might 
have committed them for other Matters than 
they imagined; and if it was objected, that 


—h—— 
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— 
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thus theſe Gentlemen might have remained in 1633. 


* —— — 


Priſon all their Days: He anſwered, No; they 4 u. 


did remit them only, till they might adviſe of 
the Matter: Had they bailed them immediate- 
ly, they muſt have reflected on the King, that 
he had unjuſtly impriſoned them : And it ap- 
peared in Dyer, 2 Eliz. that divers Gentle- 


men being committed, and requiring W rits of 
\ Habeas Corpus, ſome were bailed, and others 
remitted ; whereby it appeared, much was left 


to the Diſcretion of the Judges: And, at laſt, 
this was no Judgment; Mr. Attorney, indeed, 
had preſſed to have a Judgment entered for his 
Majeſty's Service : But they had commanded 
the Clerk to make no Entry, but in the old 
Form. He had ſpent his Time, he ſaid, in 
this Court, and never knew, by any Record, 
that, upon ſuch a Return as that, a Man was 
bailed, before the King was conſulted, 

Judge Jones alſo declared, that no Judg- 
ment had been given: The Matter of Fact 
was, he ſaid, as his Brother had related it; 
adding, that if one had been committed by 
the Houſe of Commons, they would not have 
taken it well, if he had been bailed at his firſt 
Appearance in Court; nor would the King 
have done fo in this Caſe. 

Judge Dodderidge ſaid, upon conſideration 
of the Statutes and Records, they did not think 
they came ſo cloſe to the Caſe, as that Bail 
thereupon ſhould be immediately granted ; but 
they might have had a new Writ the next 
Day ; and he wiſhed, they had; for then 
they had ſeen more, and they had been eaſed 
of a great deal of Trouble: That the Attor- 
ney, on granting a Remittitur, preſſed for an 
Entry: But they all ſtraitly charged the Clerk, 
that he ſhould-make no other Entry, than ſuch 
as their Predeceſſors had uſually made: And, 
as for the Difference that ſome had made, be- 
tween a Remittitur and a Remittitur quouſq ; 
he never yet met with any, though he had ſat 
in that Court fifteen Years. 

The Lord Chief Juſtice, Sir Meholas Hyde, 
ſaid, It was true, if the King could not com- 
mit, the 


not commit: 'T hat, as to the Precedents the 
Priſoner's Counſel brought, they had ſhewn 
them they were miſtaken; and if they had er- 


red, they had erred with their Fathers: There 


could be no Precedent ſhewn, where their 
Predeceſſors had not done as they had done; 


ſometimes bailing, ſometimes gs gn»: 


times diſcharging ; but they never bailed any, 
committed by the King, or his Council, till 
his Pleaſure was firſt known. Thus did the 
Lord Chief Fuſtice Coke in Reynard's Caſe. 
It was obje 


why then was the Letter read, and publiſhed, 


and kept? And why was the Town-Clerk 
ſent carefully to enquire, whether the Men of- 


fered for Bail, were Subſidy Men, as the Lets 
ter directed? The Letter alſo ſhewed, that 
Beckwith was committed for Suſpicion of being 
concerned in the Powder-Plot ; but no Proof 
being produced, the King conſented he ſhould 

be bailed. 
There were ſome Speeches afterwards made 
in the Houſe of Lords, ſome approving, and. 
NN others 


had done wrong; but he knew of 
no ſuch Statute, that declared, the King might 


d, indeed, that this would have 
been done, if the King had not written: But 
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others cenſuring the Judges Conduct: The 
Commoners in the mean Time were framing a 
Petition of Right, about which they had ſeve- 


=: ow ral Conferences with the Lords, to obtain their 


Wy Petiti- Concurrence : 
e Lords 


At one of theſe Conferences, 


on the 25th of April, 1628. Doctor George Ab- 
bot, Archbiſhop of Canterbury, ſaid, he was 


„ Pripyfi- directed by the Lords to obſerve to them, that 


his Majeſty's Service, and the Safety of the 
Kingdom, required they ſhould diſpatch the 
Buſineſs before them with all Expediton ; and 
that their Lordſhips did in general agree with 
them, and did not doubt, but the Commons 
would agree with the Lords, to maintain and 
ſupport the Fundamental Laws of the King- 
dom, and the Liberty of the Subject: That 
they did not reje& what had been offered them 
by the Commons; but then their Lordſhips 
had drawn up ſome Propoſitions agreeing with 
them in Subſtance, which ſhould be read to 
them; and, if the Commonsdiffered with their 
Lordſhips, he deſired, they would ftrike out, 
alter, or diminiſh, as they thought fit, that 
they might arrive at the End they both fo 
much aimed at. WW 

Then the Lords five Propoſitions were read, 
and are as follow : 

1. That his Majeſty would be pleaſed graci- 
ouſly to declare, that the good old Law, called 
Magna Charta, and the ſix Statutes, conceiv- 
ed to be Declarations and Explanations of that 
Law, do ſtill ftand in Force, to all Intents and 
Purpoſes. 

2. That his Majeſty would be pleaſed gra- 
ciouſly to declare, that, according to Magna 
Charta, and the Statutes aforenamed, as alſo 
according to the moſt ancient Cuſtdms and 
Laws of the Land, every free Subject of this 
Realm, hath a fundamental Property in his 
Goods, and a fundamental Liberty of his Per- 
ſon. 

3. That it is his Royal Pleaſure, to ratify 
and confirm unto all and every his loyal and 
faithful Subjects, all their ancient, ſeveral, 
juſt Liberties, Privileges, and Rights, in as 
ample and beneficial Manner, to all Intents 
and Purpoſes, as their Anceſtors did enjoy the 
ſame under the Government of the beſt of his 
moſt noble Progenitors. | 

4. That his Majeſty would be pleaſed gra- 
Ciouſly to declare, for the good Content of his 
loyal Subjects, and for the ſecuring them from 


future Fear, that in all Caſes, within the Cog- 


nizance of the Common Law, concerning the 
Liberties of the Subject, his Majeſty would 
proceed, according to the Common Law of 
this Land, and according to the Laws eſta- 
bliſhed in the Kingdom, and in no other man- 
ner or wiſe. 

5. As touching his Majeſty's Royal Prero- 
gative, intrinſical to his Sovereignty, and in- 
truſted him withal from God, Ad communem 
totius populi ſalutem, & nen ad dgſtructionem, 
his Majeſty would reſolve not to uſe the ſame 
to the Prejudice of any of his loyal Peo- 
ple, in the Property of their Goods, or Liberty 
of their Perſons. And in caſe, for the Securi- 
ty of his Majeſty's Royal Perſon, the common 
Safety of his People, or the peaceable Govern- 
ment of this Kingdom, his Majeſty ſhall find 
Juſt Cauſe, for Reaſons of State, to impriſon, 


| or reſtrain any Man's Perſon, his Majeſty 


would graciouſly declare, that within a conve- 

nient Time, he ſhall, and will, expreſs the 

Cauſe of the Commitment, or Reſtraint, either 

Foe! or ſpecial ; and upon a Cauſe fo expreſ- 
ed, will leave him immediately to be tried, 

2 to the common Juſtice of the King- 
om. 

To theſe Propoſitions, Sir Dudley Diggs, at 
the ſame free Conference, replied, That the 
Commons would be as ready to propugn the 
juſt Prerogative of his Majeſty, as their Lord- 
ſhips: But, as they are a great Body, that muſt 
adviſe upon all new Propoſitions, they could 
not give a preſent Anſwer to them, but would 
faithfully report them to the Houſe; from 
whence, in due Time, their Lordſhips ſhould 
receive an Anſwer, 


The next Day, being the 26th of April, the 


five Propoſitions being reported in the Houſe / we Com- 


of Commons, Mr. Selden made a Speech upon 
the Occaſion, and obſerved, that the Ir 

theſe Propoſitions, (v:z.) To declare, that Mag- 
na Charta, and the ſix Statutes conceived to be 
Declarations and Explanations of that Law was 
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mons, on 


theſe Prapo- 


of fit. ons, 


{till in Force, was of no Uſe; for no Body 


doubted it: And, for the ſecond, That his Ma- 
jeſty would declare, that every Subject had a 
Property in his Goods, and Liberty of his Per- 
ſon, he never heard it denied, but in the Pul- 
pit, which was of no Weight: For the third, 
that his Majeſty would confirm all their juſt 
Liberties, none could tell what that would pro- 
dace: For the fourth, It was not fit to be ask- 
ed, viz. That in all Caſes, within the Cogniz- 
ance of the Common Law, concerning Liber- 
85 his Majeſty would proceed according to the 
mmon Law. If Perſons were committed, 
the Courts of Juſtice were open for the Parties 
to ſeek Juſtice. And, if any Thing was done 
againſt Law there, it was the Fault of them 
that ſat there: So they ſhould take it. His 
Majeſty did nothing againſt Law : And as for 
the fifth, It was not fit to be had, and therefore 
not fit to be asked. If they had a Law to that 
Purpoſe, it would deſtroy their fundamental 
Liberties: W hat ſhould be interpreted, Conve- 
nient Time? Who ſhould judge of it, but the 
Judges? Any Man might be committed by 
that Clauſe, at pleaſure ; none were exempt- 
ed: At this little Gap every Man's Liberty 
might in Time go out. | 
His Majeſty obſerving that the Commons 
ſpent their whole Time in Debates on theſe 
Propoſitions, came to the Houſe of Peers the 
28th of April, and the Commons being ſent for 
up, the Lord Keeper made a Speech to both 
Houſes : Wherein he told them his Majeſty's 
Affai were ſo preſſing, that they would ad- 
mit of no Delay; and foreſeeing that their 
Debates would probably take up more Time 
than the Affairs of Chriſtendom would allow; 
his Majeſty had thought of this Expedient to 
ſhorten the Buſineſs, by declaring the Clear- 
neſs of his own Heart and Intention; and; 
therefore, had commanded him to let them 
know, | | 
That he heldeth the Statute of Magna Char- 
ta, and the other Statutes inſiſted W the 
Subjects Liberty, to be all in Force; an 

you, that he will maintain all his Subje&ts in the 
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The King's 
Declaration, 
on this Sube 
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juſt Freedom F4 their Perſons, and Safety of their | 


1 3 and, that he will govern according to 
the Laws and Statutes of this Realm; and, 
that ye ſhall find as much Security in his Maje- 
fly's Royal Word, and Promiſe, as in the Strength 
of any Law ye can make ; So that hereafter ye 
Hall never have Cauſeto complain. And there- 
fore deſired no Doubt, or Diſtruſt, might poſ- 
ſeſs any Man, but that they would proceed 
ſpeedily and unanimouſly in the Buſineſs, 
The Commons being returned to their 
Houſe, Mr. Secretary Cook endeavoured to per- 
ſuade them to comply with the King: He ſaid, 
it was to be preſumed his Majeſty's Govern- 
ment would be according to Law : The 
could not but remember what his Father ſaid, 
He is no King, but a Tyrant, that governs not 
by Law This Kingdom was to be governed 
by the Common Law, as his Majeſty had aſ- 
ſured them it ſhould ; all their Difference was 
in the Application of that Law: The general 
Government of the Kingdom in State Affairs, 
was in the Council-board, which might vary 
from the Common Law of the Kingdom in 
extraordinary Caſes : As in the Time of 
Dearth ; Property of Goods might in ſuch a 
Time be forced, and the Owners compelled 
to bring Corn, and other Proviſions, to Market: 
When Coals have been held up at exceſſive 
Rates, the Council-board had cauſed them to 
be brought out and fold : In Time of Peſti- 
lence, Men might be reſtrained of their Liber- 
ties: If a Schiſm aroſe in the Church, the 
State might enquire into the Favourers of it : 
And if an Invaſion was threatned and managed 
by the King's Subjects, it was in the Power of 
the Government to reſtrain ſuch diſloyal Sub- 
jets of their Liberties: They daily ſaw all 
aws broken, and all Laws would be broken 
for the publick Good : That his Majeſty 
had aſſured them, they ſhould never have 
Cauſe to complain for the future, and they 
ought to rely on his Royal Word : And as he 
had ſhewed himſelf the beſt of Kings, they 
would do well to acknowledge his Goodneſs, 


and promote that Union which they all deſired. 


On the other Side, Sir Benjamin Rudyard 
ſaid, That Liberty was a precious Thing, and 


yard's en the he that did not value it, deſerved to be valued 


other Side. 


accordingly : That the very Scope and Drift of 
Magna Charta, was to reduce the Regal to a 
Legal Power, in Matter of Impriſonment, or 
elſe it had not been worthy ſo much contend- 
ing for. That it was true, no Court of Juſtice 
in England would diſcharge a Priſoner com- 
mitted by the King, Rege inconſulto, without 
acquainting the King, yet this good Manners 
was never made a legal Part of the Delivery. 

It had been objected, that the King ought 
to have a Truſt repoſed in him; God forbid 
but he ſhould : He owned that it was impoſſible 
to take it from him; for the Wit of Man 
could not deviſe a Law that could comprehend 
all Particulars, all Accidents; extraordinar 
Caſes would happen, and when they came, if 
the Adminiſtration was for the common 
Good, there could be no Law urged againſt it; 


but the Law muſt be general, otherwiſe Ad- 


miſfions and Exceptions would fret, and eat 
out the Law to nothing. The King's Pre- 
rogatives were rather beſides the Law, than | 


againſt it; and when they were directed to 
right Ends for the one Good, they were 
not only concurring Laws, but Laws of fin- 
gular Excellence., The King was certainly 
very tender of his preſent Honour, and of 
his Fame hereafter; and would think it hard, 
to have a worſe Mark ſet upon his Government, 
than upon any of his Anceſtors, by extraordi- 
nary Reſtraints; but as his Majeſty was good 
as well as great, he had intimated to them, 
that he would willingly have the Abuſe of 
Power reformed. By which he verily be- 
lieved, his Majeſty well underſtood, what a 
miſerable Power it was, that had produced ſo 
much Weakneſs to himſelf, and to the King- 
dom. That he ſhould be glad to ſee that good 
old decrepit Law of Magna Charta, that had 
been long bed-rid, as it were, walk abroad 
again, with new Vigour and Luſtre, attended 
by the other ſix Statutes: He doubted. not but, 
upon a Conference with the Lords, they ſhould 
happily agree upon a Bill againſt Impriſonment 
for Loans, and Privy-Seals. As for Intrinſe- 
cal Power and Reaſon of State, they were 
Matters in the Clouds, where he defired to 
leave them : Only as to reaſon of State he 
would ſay, that in the Latitude it had been 
uſed, it had eaten out, not only the Laws, but 
all the Religion of Chriſtendom : But recom- 
mended it to them, that they would ſo 
Things, that they might ſee Parliaments on 
Foot; for as long as they were frequent, there 
would be no irregular Power ; there could be 
no total or final Loſs of Liberty, but by the 
Loſs of Parliaments. As long as they laſted, 
what they could not get at one Time, they 
might 1 Apr 

he ſame 28th of 1, Doctor Fo/eph 
Hall, Lord Biſhop of Exeter, ſent a [92 
to the Houſe of Commons on this Subject, 
wherein he adviſes them, to be wiſe in their 


precious Time that could never be recalled ; 
obſerving, that while they diſputed, their 
Friends in Germany, the (Palatinate and Ro- 
chelle) periſhed, and they muſt follow them, 
—_— Where are e if we break ? (and I 
tremble to think) we cannot but break, if we hold 
ſo tif. Our Liberties and Properties are ſuf 
ciently declared to be ſure and legal; our Rem, 
dies are clear and irrefragable: What do we 
fear? Every Subject now ſees the Way chalked 
out for future Fuſtice, and who dares from hence- 
forth tread beſide it? Let us not, while we ouer- 
rigidly contend for an higher Strain of Safety, 
put ourſelves into a Neceſſuy of Ruin, and utter 
deſpair of Redreſs. Let us not, in Suſpicion of 
vils that may be, caft ourſelves into preſent 
Confuſion. If you love yourſelves and your. 
Country, remit ſomething of your own Terme; 
and ſince the Subſtance is yeilded by our noble 
Patriots, ftand not too rigorouſly upon Points of 
Cricumflance. Fear not to truſt a good King, 
who after the firifteft Laws are made, muſt be 
truſted with the Execution. Think that your 
Country, nay Chriſtendom, lies at the Mercy 


wel Welfare. 

From him, whoſe faithful Heart bleeds in a 
vowed Sacrifice for his King and Country, 

| EXETER. 


Still 


of your preſent Reſolutions. Relent, or fare- 
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1628. Still the Commons continued their Debates 
4 Car. J. on the Violation of their Liberties and Proper- 
ties; whereupon Mr. Secretary Cook brought 
Fan 4 Meſſage from his Majeſty, on the firſt 
Meſlage, If them a Me 5 
ay would of May, deſiring to know, whether the Houſe 
rely on bi% would reſt ſatisfied with his Royal Word, de- 


clared to them by the Lord Keeper? And aſ- IT 


ſuring them if they did, it ſhould be Royally 
performed. : ' 
Upon this a profound Silence following, Mr. 
Mr. Secre- 11 P , . 
ary Cook's Secretary Cook roſe up again, and ſaid, I am 
Speech upon ſtill confident of a good Iſſue of this Parliament, 
* for I know his Majeſty is reſolved to do as 
much as ever King did for his Subjects: but if 
they conſidered his Majeſty, a young King, 
juſt come to his Crown, engaged in War, and 


yet denied neceſſary Supplies; what could they | 


expect, when he was reduced to ſuch a State? 
'Fhat his Majeſty had called this Parliament 
to make up the Breach; aſſured them they 


ject, and the King's Prerogative ; he hoped 
they did not mean to add any Thing to them- 
ſelves to depreſs him: Did they expect greater 
Liberties than their Forefathers had, and de- 
ſign to put the Crown into a worſe Condition 
than ever? He durſt not adviſe his Majeſty to 
admit of that: If what they now deſired was 
no Innovation, it was all mentioned in the 
Acts and Statutes that had been cited; and 
whatever they would add more, muſt be a Di- 
minution of the King's Power, and an Addi- 
tion to their own. hey had a wiſe and pru- 
dent Prince to deal with, who had a Sword in 
his Hand for their Good; and this Good muſt 
be ſupported by Power: Did they think by 
their Debates, and putting Law-Caſes, they 
could make that not to be Law,. which in Ex- 
perience they every Day found neceſſary ? 
He muſt tell them freely, that he knew b 
Experience, and by the Place he held under 
his N if he would diſcharge his Duty, 
he muſt commit, and neither expreſs the Cauſe 
to the Jaylor, nor to the Judges, nor to any 
Counſellor in England, but to the King him- 
ſelf ; and deſired them to recollect, if thoſe 


who had been in the ſame Place, had not thus 


committed Men, without any Scruples or 
Doubts made of their Authority, or any Com- 
plaint made by the Subject. But, ſhould he do 


this without real Cauſe, and could not make 


the Neceſſity of it appear, when he was called 
upon, he muſt expect a heavier Puniſhment 

from his Majeſty than the Law could inflict. 
The Houſe were ſtill divided, whether they 
ſhould reſt ſatisfied with his Majeſty's Royal 
Word, for the Eſtabliſhmentof their Liberties, 
| or inſiſt on their being ſecured in a parliamen- 
They ig tary Way: Sir Thomas Wentworth, who con- 
—— — cluded the Debate, ſaid, ſince, there had been 
Fay a publick Violation of the Laws by his Maje- 
 ſty's Miniſters, nothing would ſatisfy him, but 
a publick Amends: Their Deſire to vindicate 
the Subjects Right by Bill, was no more than 

their Anceſtors had ſhewn in the like Caſes. 


Another During theſe Debates the Commons received 
5 1 another Meſſage from his Majeſty, by Mr. 
Mejefty, Secretary Cook, declaring, That however they | 


6 — 


- „ * — _ 


proceeded, his Reſolution was to | 40g them _ 
according to the Laws and Cuſtoms of the +> 
Realm: That he would maintain them in the 

Liberties of their Perſons, and Properties of 
their Goods, ſo that they might enjoy as much 
Happineſs as their Forefathers did in the beſt 
"imes : That he would rectify what had 
been amiſs, ſo that there ſhould be no juſt Cauſe 
to complain. And, as his Majeſty would rank 
himſelf among the beſt of their Kings, and ſhew 
he had no Intention to inyade their lawful Li- 
berties or Rights, ſo he would have them match 
themſelves with the beſt Subjects, not encroach- 
ing on that Sovereignty and Prerogative, which 
God had put into his Hands for their Good ; 
but by containing themſelves within the Bounds 
and Laws of their Forefathers, without re- 


ſtraining, or enlarging them, by new Explana- 


tions, Expoſitions, and Additions, which he 


' ſhould never give way to: That the Affairs of 
ſhould have no further Cauſe to complain; aſ- 


ſured them that the Laws ſhould be eſtabliſhed ; | 
and what could they deſire more? The Diſ- 
pute was, concerning the Liberty of the Sub- 


Chriſtendom were come to ſuch a Criſis, that 
they would admit of no longer Delay; and 
therefore he ſhould put an End to the Seſſion on 
. ſeven- night; and, if the Houſe was not 
y in that Time to do what was fit for 
themſelves, it would be their own Faults. 
Upon reading this Meſſage, Sir John Elliot 
ſaid, he feared his Majeſty was miſinformed, 
in what they were about, and propoſed their 
repreſenting to him, that they were not about 
making any thing new ; obſerving they had 
received many Interruptions by Meſſages, 
founded upon Miſreports, and '> ans — 
tions, to his Majeſty. | 
Sir Miles Fleetwood ſaid, the Breach of this 
Parliament would be the greateſt Miſery that 
ever befel them: The Eyes of Chriſtendom 
were upon them: All their Proteſtant Friends Their Griews 
were ready to be ſwallowed up by the Empe- 4 ſam- 
; ror's Forces: Their own Kingdom in a mi- qt 
 ferable State: Their Religion invaded by the 
| Roman Catholicks, under Colour of a 1 


y | miſſion, that was intolerable ; The Defence of 


the Realm, by Shipping, decayed: The 
King's Revenue ſold, and gone; and where 
ſhould Relief be obtained, but in Parliameat ? 
propoſing they ſhould proceed by way of Bill, 
to eſtabliſh the fundamental Laws of Liberty 
and Property. At length the Commons agreed The Con- 
upon an Anſwer to all the King's Meſſages, mos A 
which was preſented to his Majeſty, on the 5th King": Meſ- 
of May, by their Speaker. ſages, 
In this Meſſage they thank his Majeſty, for 
his many ample Expreſſions, of his Affection and 
Promiſes of governing them according to Law, 
and to maintain their Liberties and Properties: 
And as his Majeſty defired to know, if they 
would reſt upon his Royal Word and Promiſe ; 
they aſſured him, their greateſt Confidence 
was in his Grace and Goodneſs; without 
which, nothing they could frame, would be 
of any Safety, or Value to them; deſiring he 
would believe, they had as full Confidence in 
his Royal Word and Promiſe, as any Houſe 
of Commons ever repoſed in their beſt Kings. 
But as there had been, of late, a publick 
Violation of the Laws, and the Subjects Li- 
berties, by ſome of his Majeſty's Miniſters, 
they conceiv'd, nothing leſs than a publick Re- 
medy would raiſe the dejected Hearts of his 


loving Subjects, to a chearful Supply of his 
| 2 Majeſty; 
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theſe Statutes? Explanations would hazard an 
Encroachment on his Prerogative: And what 
needed a new Law, to confirm an old, if they 


repoſed any Confidence in the Declarations | 


his Majeſty made to both Houſes, (as they 
— acknowledged they did)? But, to 
ſhew clearly the Sincerity of his Majeſty's 
Intentions, he was content, that a Bill be 
drawn for the Confirmation of Magna Charta, 
and the ſix other Statutes, inſiſted upon for the 
Liberties of the Subject; but without Addi- 
tions, Paraphraſes, or Explanations. 

But if they ſought to tie the King's Hands, 
by new and impoſſible Bonds, they muſt be 
accountable to God and their Country, for 
the ill Succeſs of this Parliament. It was his 


| Majeſty's Pleaſure, that, without further Re- 


plies, or Meſſages, or other unneceſſary De- 
lays, they ſhould do what they meant to do 
ſpeedily, remembring the Shortneſs of the 
Time. 

This Reply being debated by the Com- 
mons, Mr. Secretary Cook again propoſed 
their relying on the King's Word, as more 
advantageous than a Bill, as it would engage 
his Majeſty's Affections to his People. 

Sir Edward Coke, on the other Side, ſaid, 


It was never known, that general Words 


ney, or for any Cauſe which did not concern 
the publick Safety : And that in all Caſes of 
this Nature, which ſhould happen for the fu- 
ture, he would, upon the Petition of the Party, 
or the Addreſs of the Judges, readily expreſs 
the true Cauſe of Commitment, ſo ſoon as with 
Convenience and Safety the ſame was fit to be 
diſcloſed ; and that in all criminal Cauſes, of 
ordinary Juriſdiction, the Judges ſhould pro- 
ceed to deliver, or bail, the Priſoner, accord- 
ing to the known Laws of the Land, Magna 
Charta, and the other ſix Statutes, inſiſted on; 
which, he acknowledged remained in full 
Force: This, he thought fit to ſignify to 
them, to ſhorten their Debates on this great 
Queſtion ; the Seaſon. of the Year, and the 
great Occaſions of the State, not allowing ma- 
ny more Days for the Continuance of this Seſ- 
ion. 


Given at * Palace at Weſtm. 12 May, 
in the 4th Year of our Reign. | 


The Lords communicated this Letter to 
the Commons ; and at a Conference, the 17th 
of May, propoſed the following Addition to 
their Petition of Right, (viz.) 


_ 


_ 
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1 
1181 _ I Majeſty; and begged Leave to lay hold of that | deſcended to the Deſires of his Subjects, in other 1628. PF: 
4 22 gracious Offer, of ſecuring their Rights and | things, ſo far, that it might fully ſatisfy all 4 Car, J. "A 
> Liberties, by way of Bill: That it was far | moderate Minds, and free them from all Fears ha: 4 ; 
1 from their Intentions, to encroach on his So-.| and Jealouſies: But till he found it inſiſted up- AF 
WHT | vereignty, or Prerogative; nor had they the | on, that in no Caſe whatever, neither he, nor - = 
1 leaſt Thought of ſtretching, or enlarging, the | the Privy-Council, had any Power to commit 4 th 
1 Laws, by any new Interpretations, or Addi- | a Man, without the Cauſe ſhewed : But ſhould | x - 
RN tions: Their Deſires extended no farther, than | he depart from that Rule of Government, © 
1 to ſome neceſſary Explanation on that, which | practiſed for ſo many Ages, it would ſoon diſ- Y 
yl. was truly comprehended within the Meaning | folve the very Foundation and Frame of the 3 
„ of thoſe Laws; with ſome moderate Proviſion | Monarchy : Wherefore, as he had already E. 
. for Execution and Performance, as in Times | made ſuch Propoſitions to the Commons, as 2 
7 | paſſed, on like Occaſions, had been uſed. might equally preſerve the juſt Liberty of the = 
4s Mis Ma- To this his Majeſty replied, by the Lord | Subject; fo he thought good to let their Lord- -" 
. % Reply. Keeper Coventry, that he expected an Anſwer | ſhips know, that without the Overthrow of £ 
0 ' by their Actions, and not by dilatory Diſ- | Sovereignty, he could not ſuffer this Power to _ 
th | courſes: They pretended to acknowledge a | be impeached : However, his Majeſty declared $ . 
i" Truſt and Confidence in his Majeſty, but | his Reſolution to be, That neither he nor his 42 
1 did not expreſs it in their Words and Actions; | Privy-Council, ſhould at any Time after, com- 9 1 
| for what needed Explanations, if they doubted | mit, or command to Priſon, or otherwiſe re- = | at 
| not the Performance of the true Meaning of | ſtrain, the Perſon of any, for not lending Mo- = 


We . preſent this, our humble Petition to The Lords 5 
your Majeſty, with the Care, not only of pre- er = 
ſerving our own Liberties, but with due Regard the Pitin 


to leave entire, that Sovereign Power, where- of Right. 


were a Satisfaction for particular Grievances : 
Never any Parliament relied on Meſſages. 
He did not diſtruſt his Majeſty ; but Kings 


muſt ſpeak by Record, and in Particulars, and 
not in Generals. All ſucceeding Kings would 
ſay, Ye muſt truſt me, as you did my Prede- 


but in a Parliamentary Way. 
And the Houſe agreeing to the Motion of 


Sir Edward Coke, the Petition of Right was fi- 


niſhed, and delivered to the Lords, at a Con- 


The Mig: ference, for their Concurrence. In the mean 
Letter to tbe Time their Lordſhips received a Letter from 


Lordi de- 
claring bis 
Int ent i ons, 


the King, importing, that his Majeſty, being 
deſirous of nothing more, than the Peace and 
Proſperity of his People, had permitted free 
Debates on the higheſt Points of his Preroga- 
tive, which his Predeceſſors had ever reſtrained, 
being Matters they would not ſuffer to be diſ- 
cuſſed in Parliament: That he had alſo con- 


with your Majeſty is entruſted, for the Protecti- 
on, Safety, and Happineſs of the People. 


Upon reporting this Addition in the Houſe Debates in 


to be another diſtin Power, from the Power of 
the Law. Sir Edward Coke ſaid, This will 
overthrow all our Petition: There never was 
a Petition with a ſavingof the King's Sovereign- 
ty; Prerogative was a Point of the Law; but 
Sovereign Power was no Parliamentary Word : 
If we grant this, we give a Sovereign Power 
above all Laws. Sir Thomas Wentworth ſaid, 
If we admit of this Addition, we leave the 
Subject worſe than we found him: Let us 
leave all Power to his Majeſty, to puniſh Ma- 
lefactors; but our Laws are not acquainted 
with Sovereign Power; We defire no new 

Thing 


The Com- 

mans agree ceſſors; and truſt my Meſſages. Let us put | of Commons, it was ſaid, What is this Sove- 5 
e up a Petition of Right; not that I diſtruſt reign Power? By this we ſhall acknowledge a {pon the 
on of . bd . 
Rizht, the King, but that I cannot take his Truſt, Regal, as well as a Legal Power: This ſeems Clauſe. 


% STATE 
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4 Car. I. jeſty's Prerogative: We muſt not recede from 
1 doi Petition either in the Whole, or in Part. 
RE 7:- Len The Lords, however, at a Conference, in- 
WT 2:aſons for ſiſted on this Addition, and ſaid, A 
| uy ” "of W give no new Power, which the King had 
5 not before; but, as he was a King, he was a So- 
vereign, and muſt have Power, to be executed, 
ö for the Safety of the People; this could never 
bh be a Grievance; That both Houſes had alrea- 
| dy agreed in a Manner, that the King was 
veſted with Sovereign Power : The Commons 
had acknowledged it, in a Speech, their Speak- 
er lately made to his Majeſty wherein he ſays, 

Ie have not a Thought to encroach on the King s 
Sovereignty; and they might as well therefore 

add it to their Petition. ; 
The Com- To this the Commons anſwered, T hat their 
WT mrs Reaſons Petition concerned, firſt, the levying Money, 
* by Way of Loan. 2. The Impriſonment of 
their Perſons. 3. The Unlawfulneſs of billet- 
ing Soldiers in private Houſes ; and, 4. The 

exerciſing Martial Law, in Time of Peace. 

Theſe Things, they ſaid, they had repreſent- 
ed to be againſt the Law of the Land, in their 
Petition : But ſhould they admit theſe Words, 
To leave entire that Sovereign Power, where- 
with your Majeſty is entruſted, they ſhould ad- 
mit a Sovereign Power in the King, above the 
Laws and Statutes of the Realm; and all the 
Grievances they complained of, might be ex- 
erciſed, and put in Practice again, by virtue of 
that Sovereign Power. This Clauſe, therefore, 
if it ſhould be admitted, would take away the 
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come deſtructive to the Whole. 

The Scope of their Petition, was not to 
mend their Caſe, but to reſtore them to the ſame 
State they were in before: But if that Clauſe 
was added, inſtead of mending the Condition of 
the Subjects, whoſe Liberties of late had been 
miſerably violated by ſome Miniſters, they 
ſhould leave them worſe than they found them: 
They ſhould intimate to their Poſterity, that 
there was a Truſt repoſed in the King, of So- 
vereign Power, ſuperior to all Laws, which he 
might exerciſe on any Emergency, and thereby 
ſuſpend all the Lawsand Statutes of the Realm ; 
which was a T ruſt, they believed, very far from 
being deſired by his Majeſty ; and which, be- 
ing tranſmitted to a Succeſſor, of a different 
Temper, might enable him to alter the whole 
Frame of the Commonwealth, and diſſolve that 
Government, which had flouriſhed in this 
Kingdom for ſo many Ages. 

They ſaid, they were very ready to acknow- 
ledge, in general Terms, his Majeſty's Sove- 

reign Power; where it did not mean a Power 
of controuling and ſuſpending thoſe Laws they 
were petitioning for a Confirmation of, as it 
muſt do, in this Addition to their Petition. 
They would maintain his Sovereign Power 
conſtantly, even to the Hazard of their Lives, 

if there was Occaſion, as they were bound to 
do, by their Oath taken, this very Seſſion, in 
theſe Words: J, A. B. do utterly teſtify, and 
declare in my Conſcience, That the King's High- 
neſs is the ſupreme ſovereign Governor of this 
Realm, in all Cauſes, &c. And to my utmoſt 
Power, will aſſiſt and defend all Furiſdictions, 
Privileges, Preeminences, and Authorities, gran- 


1628. Thing, nor do we offer to trenck on his Ma- | 


Effect of every Part of the Petition, and be- 


ted, or belonging to the King's Highneſs, or unit- tas: 
ed or annexed, to the Imperial Crown of this 
Realm, &c. | 

But till it was not proper, to make this 
Addition to their Petition of Right; becauſe it 
would overthrow and annihilate the Right, 
pretended to by them in the Petition itſelf. 

The Lords afterwards agreed to leave out The Lord. 
the Addition, and inſiſted only on the Word and Com- 


Means, inſtead of Pretext, in the Petition; ,. 


and on the Words not warrantable, inſtead of the Additi- 
the Word unlawful: To which the Com- e, and pre- 
mons conſenting, the Petition was preſented a wo 
to his Majeſty. On the 2d of June, the 
King came to the Houſe of Peers, and the 
Commons being ſent for up, his Majeſty ſaid, 

Jam come hither, to perform my Duty : I. King's 
think no man can think it long, ſince I have not Avſwer. 
taken ſo many Days in anſwering the Petition, 
as you ſpent Weeks in framing it; and I am 
come hither to ſbetu you, that as well in formal 
things, as in eſſential, I defire to give you as 
much Content, as in me lies. 

Then the Lord Keeper ſaid, that his Ma- 
jeſty took it in good part, that both Houſes Keeper's 
generally profeſſed, they had no Intention to Vecch. 
diminiſh his Prerogative; and as they had 
cleared their Intention, ſo he came to clear his, 
and to ſubſcribe a firm League with his People, 
which was ever likely to be moſt conſtant 
and perpetual, when the Conditions were 
equal: That they could not be in a more 
happy State, than when their Liberties ſhould 
be an Ornament and Strength to his Majeſty's 
Prerogative, and his Prerogative a Defence of 
their Liberties. For his Part, he was reſolv- 
ed, to give an Example, in the uſing of his 
Power, for the Preſervation of their Liberties, 
that for the future, they ſhould have no Cauſe 
to complain. : 

Then the Petition was read, wherein they 5 Pericion 
recite, that whereas it had been declared, and read. 
enacted, by a Statute made in the Reign of 
King Edio. I. entitled, Statutum de Tallagio 
non concedendo, that no Tallage or Aid ſhould 
be levied, but by Conſent of Parliament: 

And by a Statute of the 25th Edw. III. that 
no Perſon ſhould be compelled to make any 
Loan againſt his Will, or charged to pay any 
Benevolence: And by another Statute, that 
no Subject ſhould: be compelled to pay any 
Tax, Tallage, or Aid, without Conſent of 
Parliament. Notwithſtanding which, divers 
Perſons had been required to lend his Majeſty 
ſeveral Sums of Money ; others ſummoned 
before the Council, and impriſoned, for their 
Refuſal: And ſeveral other Charges had been 
levied on the People, by the Command of his 
Majeſty, or the Privy Council: And that, 
whereas by The Great Charter, it is declared, 
That no Freeman ought to be diſſeized of 
his Lands, or Liberties, but by the Laws of 
the Land; many of the King's Subjects had, 
nevertheleſs, of late been impriſoned, without 
any Cauſe ſhewn, and Bail refuſed on their 
bringing Writs of Habeas Corpus : And that 
Soldiers and Mariners had been quartered on 
the King's Subjects, againſt their Will; and 
Perſons had been tried and condemned by mar- 
tial Law, who ought to have had the Benefit 
of the Laws of the Land. 


They 
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1628. They did, therefore, humbly pray, that no 
4 Gar. L Man might be compelled, for the future, to 


Tax, or ſuch like Charge, without common 
Conſent by Actof Parliament: And, that none 
be called to make Anſwer, or to take an Oath, 
or to give Attendance, or be confined, or other- 
wife be moleſted, or diſquieted, concerning 
the ſame, or for refuſal thereof: And that no 
Freeman, in any ſuch Manner as is before- 
mentioned, be impriſoned or detained ; and 
that his Majeſty would be pleaſed to remove the 
ſaid Soldiers and Mariners; and that his Peo- 
ple might not be ſo burthened in Time to come: 
That the aforeſaid Commiſſions, for proceed- 
ing by martial Law, might be revoked and an- 
nulled ; and that, for the future, no Commiſſi- 
ons of the like Nature might iſſue to any Per- 
ſon whatſoever, to be executed as aforeſaid, 
leaſt by Colour of them, any of bis Majeſty's 
Subjects ſhould be deſtroyed, or put to Death, 
contrary to the Laws and Franchiſes of the 
Land. 

All which they moſt humbly prayed of his 
moſt excellent Majeſty, as their Rights and 
Liberties, according to the Laws and Statutes 

of this Realm: And, that his Majeſty would 
alſo vouchſafe to declare, That the Awards, 
Doings, and Proceedings, to the Prejudice of 


his People in any of the Premiſſes, ſhould. 


not be drawn into Conſequence, or Example : 
And, that his Majeſty would alſo be graciouſly 
pleaſed, for the further Comfort and Safety of 
his People, to declare his Royal Will and Plea- 
ſure, that in the Things aforeſaid, all his Offi- 
cers and Miniſters ſhould ſerve him, according 
to the Laws and Statutes of this Realm, as they 
| tendered the Honour of his Majeſty, and the 
Proſperity of the Kingdom. To which his 
Majeſty anſwered by the Lord Keeper, 
The King's be King willeth, that Right be done, ac- 
Anſwer to cording to the Laws and Cuſtoms of the Realm; 
tbe Petition, and that the Statutes be put in due Execution ; 
that his Subjects have no Cauſe to complain of 
any Wrong, or Oppreſſions, contrary to their 
juſt Rights and Liberties ; to the Preſervation 
whereof, he holds himſelf in Conſcience as 
well obliged, as of his Prerogative. 
3 Upon Reading the King's Anſwer, in the 
Saritfacbion. Houſe of Commons, it appeared to be general- 
ly diſliked; and Sir John Elliat ſuggeſted, that 


it was Evaſive, and propoſed the drawing up a 


Remonſtrance of their Grievances; among 
which Doctor Manwaring's Sermon was men- 
tioned in theſe Debates, being none of the leaſt: 
The Commons thereupon charged the Doctor, 


8 with advancing arbitrary Doctrines at the 
tenced for bis Lords Bar; and he was ſentenced to be impri- 
23 ſoned, fined 1000 J. ordered to be ſuſpended 
es, for three Years, and his Books burnt; and, 

. that he ſhould make a publick Acknowledge- 

ment of his Faults at the Bar of the Houſe. 

Two Myj. His Majeſty, in the mean Time, ſent two 
ſages ſent ro Meſſages to the Houſe, to haſten the Diſpatch 


ths Commons, of the Buſineſs before them, and not ſpend 
their Time in aſperſing his Adminiſtration ; 
intimating, that he ſhould put an End to the 
Seſſion on the 11th Inſtant. Theſe Meſſages 
incenſed the Commons ſtill more; and Sir ohn 
Elliot was beginning to make ſome Reflections 
on the Minif 


ers, when the Speaker ſtood up, 


make or yield any Gift, Loan, Benevolence, 


— 
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and ſaid, There was a Command laid upon 638. 

| bind, not to ſuffer them to proceed in this Man- + Car. L 
ner: Whereupon there was a profound Silence. 

till Sir Nathaniel Rich ſtood up, and faid, Ne 

muſt ſpeak now, or for ever hold our Peace. 

And when ſome ſuggeſted, that Sir John Eliot's 

former Speeches, probably, had given his Ma- 

jeſty Offence, the Houſe came to a Reſolution, 

T hat every Member of their Houſe was free 

from any undutiful Speech, from the Beginnin 

of that Parliament to that Day : and the Houſe 

was immediately turned into a Grand Commit- 

tee, to conſider of the Safety of the Nation; 

no Man being ſuffered to go out of the Houſe, 

but the Speaker. In this Committee ſeveral 93, Cn 

Members, particularly Sir Edward Coke and charge the 

Mr. Selden, charged the Duke of Buckingham, wo fo 


with being the Author of all their Grievances ; = Auther 


which they were putting to the Vote, when the of cheir 
Speaker returned with a Meſſage from his Ma- &ri*vance, 
jeſty, commanding them to adjourn till the 

next Morning; and that in the mean Time all 
Committees ſhould ceaſe. 

The next Morning the King ſent them 
another Meſſage, by the Speaker, afſuring_ . 
them, he never intended to bar them of their- 
Rights; but only to prevent all ſcandalous 
Reflections on his Councils, and Actions. 
paſſed: This Meſſage not ſatisfying them, 
both Houſes addreſſed his Majeſty for a clear 
and Satisfactory Anſwer to their Petition of wrong 45 be, 
Right. Whereupon his Majeſty came to the King, fr « 
Houſe of Peers, (June 7.) and the Petition ** i 
being again preſented to him, he anſwered Jaw 2 — 
in a Parlia way, Soit droit comme il eff Petition. 
deſire- Which his Majeſty obſerved, was % E. 


a full Anſwer; and yet no more than he 
granted them in the firſt; for the Meaning 
of that was to confirm their Liberties, know- 
ing, according to their own Proteſtations, 
that they neither meant, or could, hurt his 
Prerogative; adding, that as he had ſhewn, 
his Readineſs to ſatisfy their Demands; if this 
Parliament had not a happy Concluſion, the 
Sin muſt be theirs: And they were. ſo. good 
afterwards, to grant his Majeſty five Subſidies, 
and to confirm the five Subſidies granted by 
the Clergy. And now, it was imagined all 
Differences. were compoſed : But, a little. o 
after, the Commons preſented a Remonſtrance 2 — 
to the King, ſhewing, that both the Church Remor- 
and Common-wealth were ſtill in, great T of 
Danger, the Laws not being put in Execution, 9. 
againſt the Roman, Catholicks: Many of. whom, 
were in great Favour at Court; particularly 
the Counteſs ' of Buckingham (the Duke's 
Mother) by whoſe Protection, their Number, 
Power, and Inſolence, encreaſed; That Ar- 
minianiſm_ was encouraged by Doctor Neale, 
Biſhop of incheſter, and Doctor Laud. 
Biſhop of Bath and Wells, who, though Pro- 
teſtants in Appearance, were in Reality Jeſuits ; 
recommending it to the King, to encourage 
painful Orthodox Preachers, obſerving that 
ſuch were too much diſcountenanced: They 
again reminded his Majeſty, of the illegal 
Methods that had been taken to raiſe Money 
by way of Loan; repreſented the Danger of 
keeping a Standing Army on Foot; the Ter- 
ror they were under from his Majeſty's Ger- 


man Troops; the Illegality of his taking Ton- 


nage 


—— — 3 — — — 


the STATE TRIALS, 


| 1628. nd Poundage; the Miſcarriages of theſ But the King, underſtanding they deſigned 1623. 
> 4. Car. I. Iſle of Rhee ; 4 Weakneſs of bis Majeſty's to clog the Bill with- many Reftri — and *: 8 e: 
þ Forts; the Deſtruction of Trade by the] to continue theſe Duties but from Year to 
IN French and Spaniſh Privateers ; and the Loſs | Year, whereas his Predeceſſors enjoyed them 
55 of the Sovereignty of the Narrow-Seas: The| for Life, his Majeſty did not think fit to 
= principal Cauſe of all which Evils, they con- | encourage the Bill; and, in order to prevent 
4 2 ceived to be the exceſſive Power of the Duke | the Commons preſenting their ſecond Re- 
WE Bucks, cs of Buckingham, and the Abuſe of that | monſtrance, came to the Houſe ſooner than 
1 power; ſubmitting it to his Majeſty's Wilſ- | they expected, and put an End to the Seſſion, 
ef len, dom, Whether it was ſafe for himſelf, or | having firſt made a Speech to both Houſes : 
his Kingdoms, that ſo great a Power by Sea | Wherein he deſired they would obſerve, that 27. Ng“, 
and Land ſhould be repoſed in him; inti- | by granting their Petition of Right, he had Sch -- 
mating, that they could not be fatisfied, | not granted them any new, but only con-, F. 
while he remained in Poſſeſſion of the great | firmed their ancient Rights and Liberties : me, 
mot Offices he enjoyed, and was continued in | And as for Tonnage and Poundage, it was 
x his Majeſty's Councils. | a Thing he could not want; it was never 
ar The King's To which the King anſwered, He little intended to be asked by them in that Petition, 
boy Arfroer. expected ſuch a Remonſtrance, after he had | nor did he ever intend to part with it; of 
* paſſed their Petition of Right; and ſoon after | which he directed the Judges to take notice. 
he ſent them a Meſſage, that he ſhould put | Concluding, that the Houſes of Parliament, 
They reſolve an End to the Seſſion, the 26th Inſtant (June: ) neither jointly, or ſeparately, had any Power 
in anther Whereupon they immediately ſet about fram- | either to make, or declare, a Law, without 
n ing another Remonſtrance, againſt the | his Conſent, what new Doctrines ſoever had 
france. K ing's taking Tonnage and Poundage | been taught. After which the Lord-Keeper 
wherein they beſeech him, to forbear receiv- declared the Parliament to be prorogued to 
ing it; and, that he would not take it ill, if | the 20th of Ogiober. | "9 
his Subjects ' refuſed paying Tonnage and The following Proceedings relating to the 
Poundage for the future; telling him, they | ſame Subject (via.) The Bailing of Gentlemen, 
intended to prepare a Bill, to impower his | on bringing their Writs of Habeas Corpus; 
»« Majeſty to receive it, if they had been per- | Hall defer my Remarks, till I have gone 
be mitted to fit longer. through thoſe Caſes. A 
1629, Proceedings againſt WILLIAM STROUD, Eſq; WALTER 19: 
Loc, Eſq; JoRHN SRL DEN, Eſq; and others, on bringing 5 2 
Stroud's their Writs of Habeas Corpus, to be bailed in the King's-Bench, a 
Corpus. in Eaſter Term, 1629, 5 Car. I. ä . 


be admitted to Bail; and appearing in the 
ſummoned be- March, 1628. iſſued a Warrant, di- Court of King's-Bench, the Return of the Ha- Ne Return; 
_ refed to Denzil Holles Eſq; Sir Miles | beas Corpus was read, importing, that William 
Hobart, Sir John Elliot, Sir Peter Hayman; | Stroud, Eſq; was committed by Virtue of a 8 
John Selden, William Coriton, Walter Long, Warrant under the Hands of twelve of the 
IVilliam Stroud, and Benjamin Valentine, Eſqrs; Lords of the Privy-Council; which Warrant 
commanding their perſonal Appearance, before | was in the following Words: | ip 
the Board, the Day following: At which 
Time Holles, Elliot, Coriton, and Valentine, 
appearing, and being examined, concerning 
the Diſorders committed by them in the Houſe 
of Commons, they refuſed to anſwer, as to a- 
thing that had been ſaid or done in their 
5 at bad Houſe, and were thereupon committed; and 
i Hf, Warrants iſſued, for Sealing up the Studies of 
Ard are Holles, Selden, and Elliot: Long and Stroud ab- 
«-n:t2d. ſconding ſome time, a Proclamation was iſſued 
for apprehending them; and hey afterwards 
ſurrendered: His Majeſty intending to pro- 
ceed againſt theſe Gentlemen in theStar-Cham- 
ber, the Attorney-General, by his Majeſty's 
Directions, propoſed ſeveral Queries to the | 
Judges, concerning the Legality of ſuch a Pro- 
cceding againſt Parliament-Men, for what had 
been ſaid and done in the Houſe : But it be- 
ing afterwards reſolved to drop the Proceedings 
in the Star-Chamber, I ſhall take no further 
Notice of them here. 
In the mean Time, the Priſoners remaining 
in Cuſtody, Mr. Stroud brought his Writ of 
Habeas Corpus, in Eaſter Term, 5 Car. I. to 


Stroud, Oe. 1 E Privy-Council, on the 3d of 


You are to take Knowledge, That it is his Ma- , 27 
Jefly's Pleaſure and Commandment, that you rant for 
take into your Cuſtody the Body of William bei- Com- 
Stroud, Eſq; and keep him cloſe Priſoner, till ien. 
they receive other Order, either from his Ma- 

Jeſty, or this Board: For fo doing, this ſhall be 

your Warrant. Dated 2 April, 1629. and di- 

rected, To the Marſhal of the King's-Bench, or 

his Deputy. 


Reſuſe 2 


anſwer, as N 


That he was alſo detained in Priſon by Vir- 
tue of a Warrant under his Majeſty's Hand, of 
the following Tenor : 


C. R. | | 3 
Wheregs you have in your Cuſtody the Body A ſecond 
of William Stroud, Eſq; by Warrant of Warrant, 
the Lords of our Privy-Council, by our ſpecial 
Command, you are to take. notice, that this 
Commitment was for notable Contempts by him 
committed againſt our ſelf and our Government, - 
and for ſtirring up Sedition againſt Us, for 
which you are to detain him in cloſe Cuſtody, 
and to keep him 50 Prifoner, until our Plea- 
A ſure 


Tory bring 
the r Writs 
ef Habeas 
Corpus, 
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1629. cerning his Deliver- 
AK fare be farther known con g 


Cy Ice: 
Given at Greenwich, 7 May, 1629. 


in the fifth Year of our Reign, 
Directed, To the Marſhal of our Bench for 
the Time being; who returned, Et he ſunt 
cauſa captionis & detentionis predict. Gu- 

lielmi Stroud. 
Walter Long Eſq; brought his Writ of 
| Habeas Corpus alſo, at the ſame Time, whoſe 

Caſe was exactly the ſame. 

Stroud': Mr. A, of Counſel with Mr. Stroud, 
Counſel! argued, that the Return was inſufficient ; 
argue: the for the firſt Warrant mentioned in it, being 
— from the Lords of the Council, ſhewed no 
Cauſe of Commitment, which was expreſly 
contrary to the Reſolution of Parliament, 


and the Petition of Right granted by this 


King : And that the ſecond Warrant by the 
King was inſufficient; becauſe the King him- 


ſelf could impriſon no Man: He objected. 


alſo, that the Commitment was too general 
and uncertain, being for notable Contempts : 
There were Contempts, he ſaid, of various 
Natures, and it appeared not to the Court, of 
what kind this Contempt was; and, as to the 
Word notable, every Contempt againſt the 
King was notable. 'T he Words again/t our Go- 
vernment were likewiſe uncertain ; a Contempt 
of any Court being a Contempt of the King 
and Government. The Words, for /tirring 
p Sedition againſt Us, he obſerved, likewiſe, 
were indefinite and general: This Term was 
generally uſed adjectively, as for ſediticus 
Books, or ſeditiaus News. The Statute of 1 
and 2 Phil. & Mar. ſays, If any, Perſon 
ſpeak any falſe, ſeditious, or ſlanderous News 
of the Queen, he ſhall loſe his Ears, and 
pay a Fine of 100. So that the Penalty of 
ſuch Sedition, was but a Fine, which is no 
Cauſe of Impriſonment without Bail: And 
what was the Sedition intended here, was 
not to be gathered from the Words, they 
were ſo general: As to the Words againſt Us, 
they were redundant; for every Sedition was 
againſt the King ; and having cited ſeveral 
Caſes, to ſhew that Pleadings had been held 
vicious for the Generality and Uncertainty ; 
as the 18th of Edw. III. where a Man was 
indicted guia furatus eft equum, and did not 
ſay felonice; whereupon it was adjudged ill, 
29. Af. 45. A Man was indicted, for that 
he was communis latro; and the Indictment 
held vicious, becauſe it was too general: He 
concluded with the Caſe of Peak and Paul, 
Hil. 33 Eliz. where the Defendants faid of 
the Plantiff, Thou art a mutinous and ſeditious 
Man, and maintaineſt Sedition againſt the 
: 2! and the Words were adjudged not 
C actionable. 
The Argu- Mr. Maſon, of Counſel with Mr. Long, alſo 
ment of Mr. argued, That a Commitment by the King, 
G87 . without ſhewing Cauſe, could not be good, ſince 


Counſel, a- 


gain} the his Majeſty's granting the Petition of Right. 


Return, But what he principally inſiſted on, was, that 
Sedition was not any determined Offence in 


our Law; there was no Crime in Law called 


Sedition : That the Civilians defined it to be 
Seditio, or ſeceſſio, cum pars Republice contra 
partem inſurgit : So that Sedition, according to 
them, was nothing but Diviſion : That Brac- 
ton and Glanvile uſed the Word, Seditio, ge- 


nerally : That 25, Edw. III. which declared 
what Offences ſhould be T reaſon, did not men- 
tion Sedition amongſt them, and, conſequent- 
ly, Sedition could not be interpreted Treaſon 
at this Day. To raiſe Tumults was Sedition ; 
and yet one guilty of this Offence, was indict- 
ed only for a "Treſpaſs, Trin. 21 Edw. III. 
Rot. 23. B. R. Garbart's Caſe. Pope was ap- 
pealed by the Wife of J. S. becauſe he feloni- 
ouſly and ſeditiouſly murdered J. S. from 
whence it appeared, that Sedition was not to be 
taken as a Subſtantive; but might be ap- 
plied adjectively to Treaſon, Treſpaſs, or other 


Offences. The 35 Eliz. cap. I. is made a- 


gainſt ſeditious Sectaries, that abſent them- 
ſelves from Church, the Penalty whereof was 
10 J. per Month. And Coke 4. 13. Lord 
CromwelPs Caſe, the Word Seditious is referred 
to Doctrine; from whence it appeared the 
Word was variouſly taken, according to the 
Subject treated of: That there were Offences 
of a higher Nature than Sedition, that were 
not-T reaſon. 17 R. II. cap. 8. Inſurrections 
of Villians and others, is made Treaſon ; which 
ſhewed, that before that Act it was not Trea- 


ſon ; and that Act was repealed. By the Sta- 


tute of 3 & 4 Edw. VI. cap. 5. To aſſemble 
the People to alter the Laws, is made Treaſon, 
if they continue together an Hour after Procla- 
mation made ; but if they diſperſe upon Procla- 
mation made, it is not Treaſon : And if the 


flirring up Sedition againſt the King, was not 


T reaſon, there could be no Colour for detain- 

ing his Client, Mr. Long, in Priſon ; and there- 

tore he prayed, he might be diſcharged. 
Berkley, the King's Serjeant on the other 


Side, argued, That a Commitment, either by Berkley's 


the King, or the Privy-Council, was good: Z** 


ment, 
It was every Day's Experience. 33 Hen. VII Ri * F 
28. Poignes's Caſe was expreſs in it: The Pe- R 


tition of Right alſo admitted, they might com- 
mit: The Grievance there was, becauſe the 
particular Cauſe of Commitment, was not ex- 
preſſed. It was not, indeed, fit for the King 
in Perſon to arreſt a Man ; but he might com- 
mand another to do it. This Impriſonment, 
before Conviction, is not a Puniſhment for any 
Offence, but rather an Arreſt, or Reſtraint, to 
prevent further Inconveniences. 14 Hen, VII. 
8. A Juſtice of Peace may arreſt Men riotouſly 
aſſembled, for Prevention of further Miſchief. 
If a Houſe was on Fire, every Man might pull 
down the next, to prevent further Damage: 
So, where there were Incendiaries in the State; 
they ought to be reſtrained and ſuppreſſed, leſt 
others ſhould be ſtirred up by them to ſubvert 
the Government. 22 AF. 56. and 22 Edw. IV. 
45- In falſe Impriſonment, the Defendant juſ- 
tified, becauſe the Plaintiff was mad, and out 
of his Wits, and having done ſome harm, he 
bound and beat him, to avoid farther Harm ; 
and the Juſtification was held good: So in 
Matters of Government, to avoid Commoti- 
ons, the King ought to uſe his coercive Power 
againſt Men that are enraged, left they throw 
all into Confuſion, 

As to that Objection, that the Return was 
general, and uncertain, he obſerved, That the 
Counſel for the Priſoners had divided the 
Words of the Return, which was an offering 
Violence to it; for an Expoſition ought not to 
be made by Fractions; but upon the whole Mat- 

ter 
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Though the flirring up Sedition againſt 
- Vs, might þe eget Offence fineable ; yet, 


joined with the former Words, ſhewed it to be 


an Offence of the higheſt Nature; and, al- 
though Sedition itſelf might be too general an 
Expreſſion, yet, where it was Sedition againſt 
Us and our Government, it was particular 
enough, and could not be miſunderſtood : And, 
beſides, this being in the Caſe of a Return up- 
on a Habeas Corpus, ſuch a preciſe Certainty 
was not required as in Indictments and Plead- 
- ings; therefore that Objection, that Sedition 


. 4 
was not a Law Term, and that no Indictment 


for Sedition generally was ever ſeen, was of no 
Weight, though in ſome Caſes an Indictment 
for Sedition might be good ; for it might a- 
mount to Treaſon. He agreed in Pea#'s Caſe, 
that for the Words, ſeditious Fellow, no Action 
lay ; becauſe thoſe Words did not imply an 
Act done, but only an Inclination to do it: 
But, if a Man had uttered Words, importing, 
that Perſon had committed Sedition, they 
would be actionable, as was reſolved in Philips's 
and Badby's Caſe, 24 Eliz. Coke 4. 19. Thou 
haſt made a ſeditious Sermon, and moved the 
People to Sedition this Day, adjudged actionable: 
He agreed to Garboy/'s Caſe, &c. for in thoſe 
Caſes Sedition was only taken adjectively, and 
ſhewed an Inclination only to do a ſeditious 
Act; and fo Sedition might be applied to o- 
ther Offences beſides Treaſon : That the Word 
Sedition is found in ſeveral Statutes; and 
Bra#on, in his Book De Corona, ſays, If any 
by raſh Attempt, plotting the King's Death, 
ſhould act or cauſe any Act, to the Sedition of 
the Lord the King, or of his Army, it is 


two Natures, either Capital, or as Treſpaſſes; 
ſo they were puniſhed in two Manners, viz. 
Capitally, or by Fine, or Impriſonment. For 
Offences of the firſt Kind, ſuch as T reaſon, 
and the like, Impriſonment was-only for the 
ſafe Cuſtody of the Offender; but for Miſ- 
demeanors of the ſecond Nature, Impriſon- 
ment was impoſed on him as a Puniſhment. 
Then he laid it down as a Ground, That 
no Freeman that is impriſoned, only for 
Miſdemeanors before Conviction, could be 
detained in Priſon without Bail, if it was 
offered; unleſs in ſome particular Caſes, where 
it was ordained by a particular Statute. 

That the Warrant of the Privy-Council, 
which ſignified the King's Pleaſure to com- 
mit the Priſoner, might be a good Ground 
for his Commitment; but it was no Ground 
for detaining him without Bail: And this 
the Ring had acknowledged, as the ancient 
Right of the Subject, in the Petition of Right, 
and therefore was not now to be diſputed: 
That the Warrant of the King, as certified 
in the Return, contained no ſufficient Cauſe 
for detaining the Priſoner: The ſole Queſtion 
was, If the Return contained in it any Capital 
Offence ; for it it contained only a Trefpaſe, 
or Miſdemeanor, then the party was bailable. 
Then he conſidered the ſeveral Parts of the 
Return; the firſt Part whereof was, For 
notable Contempts by him committed againſt 
our Self, and our Government : But all Con- 
tempts, he obſerved, were, mediately or im- 
mediately, againſt the King, and his Go- 
vernment; and the Word notable, ſignified 
no more than notorious and manifeſt: It 


ley's Treaſon : And Glanvile ſays, To do any | was but an emphatical Expreſſion of the Na- 
the 8 - Thing in Sedition of the Kingdom, or of the | ture of the thing, and altered it not. Againſt 
y of tie Army, is High Treaſon. And Britton, fol. 16. | Us: All Riots, Routs, Batteries, and Treſ- 


rs, 


It is High Treaſon to diſinherit the King; 


paſſes, were againſt the King's Crown and 
and Sedition tendeth to the Diſinheritance of 


the King: From whence. it appears, that the 
Word Sedition is no Stranger to our Law; and, 
that ſuch Sedition as ſevers the People from 
the King, is Treaſon : That the Sedition men- 


tioned in the Return might be High 'T reaſon, 


and yet the King might make it an Offence 
fineable : For he might proſecute the Offender 
in what Manner he pleaſed; and if it was 


Treaſon, the Offender was not bailable : That 


the Word Sedition was never taken in a good 
Senſe; it was always coupled with Treaſon, 
Rebellion, Inſurre&ion, and ſuch heinous Of- 
fences; and therefore prayed, the Priſoner 
might be remanded, | 

In Trinity Term, 5 Car. I. Mr. Selden 
being in like Manner brought into the Court 
of King's Bench, by Habeas Corpus, and his 
Caſe being exactly the ſame with that of Mr. 
Stroud, Mr. Littleton, (afterwards Lord Chiet 
Juſtice of the Common -Pleas, and Lord-Keep- 
er) of Counſel with Mr. Selden, moved, that 
his Client might be bailed. ---- He ſaid, he did 
admit that the King might commit a Man ; 
and that a Man committed by the King was 
not repleviſable by the Sheriff, but he was evi- 
dently bailable by that Court, as appeared by 


the Petition of Right, and the Anſwer to it; 


and therefore he ſhould labour that Point no 
further: But lay down, as a Ground of his fol- 


lowing Argument, that as Offences were of 


Dignity ; and the Nature of the Contempt 
ought to be expreſſed, that the Court might 


judge thereof: For Contempts in general, 


before Conviction, the Party could not be 
impriſoned without Bail. 


The ſecond Part of the Return was, for 


ftirring up Sedition againſt Us, which the 


other Side had ſaid, was ever taken in the 
worſt Senſe: That was true; but it did not 
follow from thence, that the Party which 
committed it, was not bailable. Sedition, in 
this Return, muſt be underſtood to be either 
as Treſpaſs, or High Treaſon: He ſhould 
conſider, therefore, 1. In what Senſe the 
Word Sedition was uſed. 2. How it ſhould - 
be expounded here; and 3. what Senſe the 
Words againſt Us ſhould have here. 

That Sedition was not to be found in the 
Diviſion of Offences in our Law, but as it 
was mingled and coupled with other Offences : 
Routs, Riots, and unlawful Aſſemblies, were 
much of the ſame Nature with it, and well 
expreſſed the Nature of Sedition : That the 
Engliſh Word was taken from the Latin, Se- 
ditio, which was uſed in the Bible, by Poets, 
Hiſtorians, and Orators, for Tumult, Up- 
roar, or confuſed Noiſe: In Tacitus, it ſigni- 
hed a Mutiny of the Army, when: they re- 
pined againſt their Captain. In Italian, the 
elder Son of Latin, Sedition and Diſcord 
were all one, In the Bible Seditio is tranſla- 
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ted chiding, or murmuring ; In Seditione Co- | 
rah, is engliſhed, in the Company of Co- 
rah: Fadta ft ergo ſeditio in Ephraim, is 
tranflated, The Men of Hfrael gathered them- 
ſelves together: In Afs xv. 2. Fatta eſt ergo 
Seditio, is tranſlated, Diſſenſion, and Diſpu- 
tation; and As xxv. 5. Tertullus , the O- 
rator, accuſes Paul, for moving Sedition; 
and the ſubſequent Words are, 4 Ring- 
Leader of the Seft of the Phariſees ; ſo that his 
Sedition was but a Schiſm : The Lord Bacon 
has an Eſſay on Sedition, the Title whereof 
is, Of Seditions and Tumults; which ſhewed 
they were of the ſame Nature. And there 1s 
a Prayer in the Litany, From Sedition and He- 
rey, &c. where Sedition ſignifies Schiſm, or 
the being of a Set. In like Manner, in the 
Act againſt Zollards, 2 Hen. IV. cap. 16. Se- 
dition is taken for Diſſenfion and Diviſion in 
Doctrine, which is not made 'T reaſon by that 
Statute, 1 Phil. & Mar. againſt ſeditious 
Words, makes the Puniſhment only Pillory, 
or a Fine of 100 /. 13. Eliz. c. 2. makes the 
feditious bringing in of the Pope's Bulls Trea- 
ſon, which implies it was not ſo at Common 
Law. 23 Eliz. c. 2. enacts, That writing, or 
printing any Book, containing ſeditious and 
derous matter, to the ſtirring up Rebellion, 


was Felony ; and in an Indictment on that 


Statute, Coke's Entries, f. 352, 353- there 
are the Words Rebellionem & ſeditionem mo- 
vere; and yet it was but Felony. | 
Mich. 33 Eliz. Cawdry's Caſe, Coke's 
5th Report, p. 1. Sedition and Schiſm are 
deſcribed thus: As Schiſm is a Separation 


from the Unity of the Church, fo Sedition is 


a Separation from the Unity of the Common- 
wealth: And another Author ſays, a ſeditious 
Perſon differs from a Schiſmatick ; becauſe 
the one oppoſeth the Spiritual Truth, the 
other the Temporal: And, as Schiſm of 
itſelf is not Hereſy, ſo Sedition, without 
other Adjuncts, is not Treaſon: And where- 
as it 1s objected, that both Bra/on and Glan- 


vile made Sedition Treaſon : He granted it; 


but they were obſcure: Theſe Authors neither 
reme:nbered Law nor Language: And ſhall 
tFat which ſignifies ſeditio Regis, or tumullus 
"Regis, be the fame in ſenſe with ſeditio contra 
Regem ? Though theſe Authors reckon Sediti- 
on amongſt the Crimes 177 Maje/tatis, they 
were old and obſelete, and not looked upon as 


Authorities in Law; as in pl. 356. and Coke 


8. 35. But, if they were, they had them 
ſometimes on their Side; for Glanvile ſays, in 
his fourth Book, That a Man accuſed of ſuch 
a Crime ſhall be bailed. And Bracton ſays, If 
no Accuſer appears, they ſhall be ſet. at Liber- 
ty: Hengham alſo reckons the Breach of the 
Peace amongſt the Crimes læſæ Majgſtatis; 
ſo does Glanvile, and Fleta, a Follower of 
Bratton, who tranſcribes from him, and calls 
Sedition Seductianem of the Lord the King. 
By the Civil Law, indeed, which is much cited 
by thoſe old Authors, Sedition is Treaſon ; 
but we are not governed by the Civil Law: 
And he confidently affirmed, that there could 
not be ſhewn any Record, Book, or Statute, 
after the making of the Statute of 25 Ew. 


ITI. in which Sedition is taken to be a Capital | 


Offence: But admitting that Sedition import- | 


ed a greater Offence than a Tumult, yet there 


being contained in the 25 Edw. III. which 
had aſcertained what ſhould be TT reaſon : Be- 
ſides, the Words raiſing Sedition againſt Us, 
could not be intended Treaſon; for if it had 
been ſo, the King would not extend a Fault 
beyond the Magnitude thereof, ſo he would 
give to every Offence its true and genuine 
Name: The King ftiles himſelf Us in his 
Writs; and every Diſobedience to a Writ 
may be ſtiled Sedition againſt Us : Riots; 
Routs, and unlawful Aſſemblies, might well be 
called Sedition againſt us: But for ſuch Offences, 
a Man ſhall not be reſtrained of his Liberty up- 
on an it may be. That ſuch a Return was ne- 
ceſſary, by which the Court might be truly 
informed of the Offence ; for the Writ of Ha- 
beas Corpus was, to ſubmit and receive what 
the Court ſhall ordain. Though he would 
not affirm, that it ought to be as certain as an 
Inditment ; yet out of the Return the Sub- 
{tance of the Offence ought always to appear: 
The Return ought to have ſo much Certainty 
in it, that, if it be falſe, the Party grieved may 
have his Action on the Caſe: And, that the 
Court may judge of the Legality of the Cauſe. 
Then he conſidered the Parts of the Return 
as they were coupled together ---- for notable 
Contempts by him committed againſt Our Self, 
and Our Government, and for ſtirring up 
Sedition againſt Us. Here the King joins Se- 


manner ſays, that Sedition was one of thoſe 
notable Contempts mentioned in the firſt 
Part of the Return; ſo that he made it but 
a Contempt. Then as to the Generality 
and Uncertainty of the Return. M. g 
Edw. III. Rall. 329. B. R. Peter Ruſſel's 
Caſe is expreſs in the Point. The Return 
was, that he had committed divers Seditions 
againſt our Lord the King; and for that 
Cauſe he was detained, and no other: And 
becauſe the Return mentioned not, what 
Sedition in ſpecial, he was bailed, but not 
diſcharged: And he deſired the Bailment of 
the Priſoner only, and not his Deliverance. 
He deſired alſo, it might be obſerved, that 
in Ruſſel's Caſe, there was an actual Sedition 
raiſed againſt the King; here the Priſoner 


33 Eli. it was reſolved by all the Judges of 
England, as appears by J udge Anderſon's 
Book, which was produced in Parliament, 
3 Car. That all Men coniinitted by the 
Privy-Council are bailable, if the Commit- 
ment be not for High-T reaſon: And had 


of Sedition, been an Accuſation of 'T reaſon, 
the Judges ought not to have bailed him of 
Right: And he ftill inſiſted, That the 


of any Offence, and it being impoſſible to 
underſtand this Offence to be Treaſon, was 
bailable here; for which he offered two fur- 
ther Reaſons: 1. The Return here was for 
Sedition, and there was an Information in 
the Star-Chamber againſt the Priſoner for 
ſeditious Practices againſt the King and his 
Government: Though he did not affirm they 


were the ſame . Offence, there was a Proba- 
| bility 


dition with notable Contempts; and in a 


was only charged with ſtirring up Sedition. 


the Accuſation, mentioned in Ruſſel's Caſe 


Priſoner being committed before Convictiomw 
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- bili were the ſelf-ſame; and, if they 
5 Gur 7 — y ſame, the Sedition here intended 
Ass not Treaſon, and ſo the Party was bail- 
able: 2. The Priſoner was ready at that Bar, 
the laſt Term, and a Grand-Jury and the 
King's Counſel preſent ; and yet no Indict- 
ment was preferred againſt the Priſoner : 
Which induced him to be of Opinion, that 
the Offence mentioned in the Return was 
not Treaſon, or ſo great as was pretended ; 
and, upon the whole, concluded, that the 

Priſoner ought to be bailed. VE 
IF Sir Miles Hobart, and Benjamin Valentine, 
be Priſoners and Denzil Holles, Eſquires, being brought to 
ene the Bar, the ſame Day, by virtue of their re- 
+ ſpective Writs of Habeas Corpus, would not 
give the Court the Trouble of hearing their 
Counſel, but all declared, they would rely 

upon the Argument made Mr. L:ttleton. 

== 7 Aror- Sir Robert Heath, Attorney-General, ar- 


e gued, on the other Side, that the return was 


ral's Arg 


ment, for the 


good, and the Priſoners ought not to be bailed ; 


= S»fpcrency for that within the Return, there appeared 
Hain. good Cauſe of their Commitment, and of 


their detaining alſo. The firſt Warrant, in- 
deed, was general, that it as by the Com- 
mand of the King; and this; in former 
Times, was held a good Return, when due 
Reverence was paid to Government; but, 
tempora mutantur. However, he ſtill of 
Opinion, that the firſt Commitment might 
be general; for if, upon Commitment, the 
true Cauſe ſhould be revealed to the Goaler, 
the Fact would be divulged, and the Accom- 
plices eſcape Puniſhment. When the Cauſe 
was returned into Court, more Certainty was 
requiſite ; for then, as had been objected, 
ſomething ought to be expreſſed, to which 
the Party might anſwer, and upon which the 
Court might ground their judgment. And 
to prove this, the Petition of Right had been 
inſiſted on; though he did not think the Law 
was altered by that Petition. The Law re- 
mained as before, as appeared by the King's 
Anſwers to it, and by the King's Speech, 


the 26th of June, 1628. where he ſays, I. 


muſt not be conceived, I have granted any new, 
but only confirmed the ancient Liberties of my 
Subjects; and the People ought not to ſtretch 
the Words beyond the King's Intention. 
The Opinion of the Sages of the Law former- 
ly was, that a Perſon committed by the Com- 
mand of the King, or Council, without 
Cauſe ſhewn, was not bailable. The firſt 


Commitment was always held to be lawful, 


although it was by a Juſtice of Peace, or a 
Conſtable, and general: But here was a Com- 
mitment by the Council, and a particular 
Cauſe returned, ſufficient for detaining the 
Priſoners. 

It had been objected, indeed, that Sedition 
was not a Word known in our Law; but it 
could not be miſunderſtood in this Place, where 
it was for ſtirring up Sedition againſt Us, The 
Word had various Acceptations, twas true, 
according to the Subject treated of: But here 
the Words againſt Us fixed the Senſe, Mr. 


Littleton had ſhewn, how Tacitus uſed it, and 


the Acceptation of this Word in ſeveral Places 
of Scripture, which Mr. Attorney conceived 
made for him, as Numb. xx. 3. populi verſi 


ſunt in ſeditionem, where ſeditionem is engliſh- 
ed murmuring; and the Fact was evidently 
High-Treaſon, againſt their Governor, and 
againſt God himſelf. Numb. xxvi. 9. In 
ſeditione Corah, it was manifeſt there was a 
great Inſurrection, Jud Kii. . Fate 
t ergo ſeditio in Ephraim, the Ephraimites 
roſe againſt Fephtha, who was then their 
Judge and Governor, and conſequently were 
in Rebellion. Afs xix. 40. The Town- 
Clerk there knew not how to anſwer for 


that Day's Sedition, or Inſurrection. As 
xxiv. 5. Tertullus accuſed Paul of Sedition, as 
a peſtilent Fellow, and nemy to the Go- 


vernment, though in reality he taught the 
Goſpel. 

It had been objected, that if Sedition was a 
Capital offence, it muſt be Treaſon; but as 
it was not compriſed within the Statute of 25 
Edio. III. it could not be Treaſon. To 
which he anſwered, that upon an Indictment 
for Treaſon, ſuch a Sedition as this might be 
given in Evidence, and perhaps prove Trea- 
ſon. The Return was not, that he was ſedi- 
tious, which ſhewed only an Inclination ; 
but that he ſtirred up Sedition, which might 
be Treaſon, if the Evidence would bear it. 
Then he cited a great many Acts of Parlia- 
ment, where the Word Sedition was uſed ; 
and ſhewed, that it was always coupled with 
Inſurrection, or Rebellion, which proved, 
that Sedition was a Word well known in our 
Law, of dangerous Conſequence, and which 
could riot be expounded in a good Senſe : 
And from theſe Statutes it appeared, that 
there was but a narrow Difference, between 
Sedition and 'T reaſon, if there was any Dif- 
ference at all. 

It was objected alſo, he obſerved, that e- 
very Impriſonment was for Cuſtody, or Pu- 


ty, upon tendering ſufficient bail, was bail- 
able : But this was not always true ; for Im- 
priſonment for Cuſtody was for two Intents ; 
one, that the Party which had offended, 
ſhould not avoid the-Judgment of the Law. 
2. That he ſhould do no Miſthief in the In- 
terim, before his Trial: And though it had 
been ſaid, that the Party bailed was, not- 


ſhould the Bail ſuffer the like Puniſhment as 
ought to have been inflicted on the Party; 
the Bail could only be impriſoned. Serjeant 
Berkley had juſtly called a ſeditious Man, an 
Incendiary in the Government ; and, as a 
common Incendiary, ſuch an one ought to be 
reſtrained of his Liberty. A mad man 
might be reſtrained, on account of the Hurt 
he might do himſelf, and others, while he 
was at Liberty: A ſeditious Man was a mad 
Man in the publick State and Commonwealth, 
and therefore ought to be reſtrained : A Le- 
per might be impriſoned, leſt his Leproſy 
ſhould infect others. The Infection of Sedi- 
tion was as dangerous as any Diſeaſe, and 
therefore it was not wiſe, or ſafe, to ſet ſedi- 
w Men at Liberty, by admitting them to 

il. a 

And though Rufel's Caſe, M. g. E. 3. 
Roll. 39. had been objected to be in Point, it 


was not to the Purpoſe; for the Commit- 
b ment 


niſhment; and if it was for Cuſtody, the Par- 


withſtanding, impriſoned, he denied it: Nor 


U 
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Letter to the 


Were YEMOU=- 


ed to obe, William Stroud, had been lately removed from 


ment was by a Juſtice of North-Wales ; and 
the Party was accuſed of Seditions and Inde- 
cencies, where the latter Word qualified the for- 
mer: But here the Detainment was by the King 
himſelf, for —_— up Sedition ; and he defir- 
ed, it might be obſerved, that Ruſſel came in- 
to Court upon a Habeas Corpus, 20 Sept. but 
was not delivered till Hillary Term following 
and that after it was found, he was not guilty 
of the Offence, with which he was charged. 
As to the Objection, that the Parties had 
been a long Time impriſoned, and no Pro- 
ceedings yet againſt them ; it was well known, 
there bad been Proceedings againſt them, and 
they declined to anſwer: And the King in- 
tended to proceed farther againſt them, in con- 
venient Time: Beſides, more than three 
Months were requiſite for the Preparation of 
ſuch Proceedings: Someof the Offenders alſo had 
been delivered, as Coryton, and Sir Peter Hay- 
man : And if any Injury was done the Priſon- 
ers, they themſelves were the Occaſion of it, 
by refufing to ſubmit themſelves to the King. 
That the Reſolution of the Judges, in 34 
Eli. had been much relied on: But that Reſo- 
lution was, that the Cauſe ought to be certified 
generally, or ſpecially ; and here the general 
Cauſe was ſpecified, if the ſpecial Cauſe was not. 
Upon the whole, he heid, the Bailment of the 
Priſoners was left to the Diſcretion of the Court. 
He had ſhewed them the Diſcretion of their 
Predeceſſors; and if any Danger appeared in 
their Bailment, he was confident the Court 
would not bail them : They would firit conſult 
the King, who would ſhew them wherethe Dan- 
ger lay, and prayed they might be remanded. 
A Day being afterwards appointed, for the 
Judges to deliver their Opinions, they received 
a Letter from his Majeſty, the Night before, 
importing, that whereas, by his ſpecial Com- 
mand, Sir Miles Hobart, Walter Long, and 


their ſeveral Priſons, and ſent to the Tower of 
London ; and underſtanding, it was reported, 
he had done it to decline the Courſe of Juſtice, 
he thought fit to let them know the Occafion 
thereof, and why he commanded, that theſe, 
and the other Priſoners, ſhould not come before 
them, viz. T hat he had heard, moſt of them 
had carried themſelves inſolently, and unman- 
nerly, both to his Majeſty, and their Lordſhips; 
and he could not but reſent the Diſhonour that 
was done to himſelf, and his Courts of Juſtice, 
ſo far, as to let the World know, how much 
he diſliked it: And underſtanding, that their 
Lordſhips, and the reſt of the Judges, had not 
vet reſolved the main Queſtion, he did not 
think the Appearance of the Priſoners neceſ- 
ſary; and until he found their "Temper and 
Diſcretion to be ſuch, as might deſerve it, he 


was not willing to afford the Ew, how- 
and Valentine 


ever, he was content, that $ 
ſhould attend them to Morrow. 
Given at Greenwich, 24 June, in the 5th 
Year of our Reign. 

About three Hours after the Receipt of this 
Letter, the Judges received another from his 
Majeſty, importing, that upon mature Conſi- 
deration, he had reſolved, that all the Priſoners 
ſhould receive the ſame Treatment, and none 


Modeſty and Civility, both towards himſeif, 


| and their Lordſhips, than at their laſt Appear- 


ance they did. 6 | 

The Priſoners not being brought to the Bar, 
according to the Rule of Court that had been 
made for that Purpoſe, Proclamation was made, 
for the Keepers of the ſeveral Priſons to bring 
in their Priſoners : W hereupon, the Marſhal of 
the King's-Bench (none of the other Keepers 
appearing) informing the Court, that Mr. Stroud, 
who was in his Cuſtody, was removed the Da 
before, to the Tower of London; by the King's 
own Warrant: And it appearing, the reſt of 
the Priſoners alſo had been removed from the 
Priſons where they were before, their Counſel 


anſwered, that could be to no Purpoſe ; for 
the Priſoners being abſent, they could not be 
bailed, delivered, or remanded : And the Gen- 
tlemen were continued in Priſon, during the 
long Vacation that followed : But before the 
End of it, the Judges received Letters from 
the Privy-Council, requiring them to come to 
Town by Michaelmas-Day, becauſe his Ma- 
jeſty had urgent Occaſion for their Service; and 
being come up accordingly, the next Morning, 
about four a-Clock, Letters were brought from 
Mr. Trumbal, Clerk of the Council, to the 
Lord Chief Juſtice, that he, and Judge 1/þ1:t- 
lock, ſhould attend the King, at Hampton- 
Court, that Morning, as ſoon as conveniently 


let them know, that he was content the 
men ſhould be bailed, though they were ſo ob- 
ſtinate, that they had refuſed to petition for 


ſolved to proſecute them at Common Law, 
and drop the Proceedings in the Star- Chamber. 
1 0 udges, it ſeems, were of Opinion, that 
the Offence was not Capital; and that, by Law, 
the Priſoners ought to be bailed, on giving Se- 
curity for their good Behaviour: Whereupon, 
his Majeſty ſaid, He would neuer be offended 
with his Fudges, ſo as they dealt plainly with 
him, and did not anſwer him by Oracles and 
Riddles. | 

Mr. Maſon moving the Judges of the King's- 
Bench, the firſt Day of Michaelmas Term, for 
their Reſolution in relation to the Priſoners, 
the Court declared, they were unanimous in 
their Opinion, that they might be bailed, find- 
ing Sureties for their good Behaviour, as was 
done in Ruſſel's Cafe, 9 Edi. III. which had 
been ſo often cited. To which Mr. Selden an- 7%: 


of the Priſoners, that they had their Sureties 


for the tollowing Reaſons : 

1. Firſt, The Caſe had been long depend- 
ing: They had been impriſoned thirty Weeks: 
Many Arguments had been made, for and 
againſt their being admitted to Bail; but Sure- 
ties, for their good Behaviour, had never yet 
been demanded. 


2. Becauſe 


of them ſhould come before the Court, until he 1629, 
had Cauſe to believe, they would expreſs more 5 Car, I, 


tlemen 


moved the Judges, that they would, however, continued 
deliver their Opinions in the Caſe : But were i Pr iſ. 


they could: And the Chief Juſtice, and Judge . udn 
Jones, attending his Majeſty accordingly, he attend the 
entle- *"z 


their Liberty, and declare, they were ſorry Priſoner: 
they had offended him; but ſaid, he was 5 


ww > 0 .i> 
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ſwered, in the Name of himſelf, and the reſt „ / 
to nnd 
Surcties 


ready for Bail, but not for their good Behaviour; for - 
and deſired Bail might be firſt accepted, and 2 Bee 
that the Court would not inſiſt on the other, 


the STATE 


TRIALS. 


— 


1629. 2. Becauſe the finding Sureties for good Be- 
5 Car. I. haviour, was ſeldom infiſted on, on Returns of 


Felonies, or Trans and it was an Implica- 
i ey were culpable. 

1 Ther 1e to be bailed, in Point 
of Right; and if it was not grantable of Right, 
they did not demand it: But they finding Sure- 
ties for the good Behaviour was merely a Point 
of Diſcretion 3 and they 
with it, without greatly offending the Parlia- 
ment, where thoſe Matters were acted, which 

were ſurmiſed by the Return. | 
To which the Court anſwered, that the 
Return did not mention any thing done in 
Parliament; and they could not take Notice 
1 theſe things were done there: And Judge 
- wa 1/hitelock obſerved, that the giving Sureties 
; = for the good Behaviour, was only for the Pre- 
: _ vention of any Damage that might happen to 
1 the State: It was an Act of Government 
+» and Juriſdiction, and not of Law: And 
Judge Croke obſerved, it was no Inconveni- 
ence to the Priſoners; for the ſame Bail, and 
the ſame Recognizance, might ſerve both : 
And the Attorney-General Heath declared, 
he had an Information, ready in his Hand, 

to deliver into Court againſt them. 

The Lord Chief Juſtice Hyde acquainted 
the Priſoners, that if they now refuſed to 
find Sureties for their good Behaviour, and 
were for that Cauſe remanded, they might 
not afterwards, perhaps, grant a Habeas Cor- 
pus for them, inaſmuch as they were acquain- 

1 ted with the Cauſe of their Impriſonment. 
4 Then Serjeant Aßbley offered to be Bail for 

Ng his Son-in-Law Mr. Holles ; but Mr. Holles 
refuſing to be bound himſelf, the Court 
would not admit of it, as being contrary to 
the Courſe of the Court, to accept Bail, 
where the Principal refuſes to be bound : 
And Mr. Long having already found Sureties 
for his good Behaviour, at the Chief Juſti- 


* Aran ce's Chambers, ſeeing the Reſolution of his 

. Companions, refuſed to continue his Sureties 

Priſm, any longer, and was again remanded to Pri- 
ſon, with the reſt, for not finding Sureties 
for his good Behaviour. 3 

Renewed to Selden, Hobart, Stroud, and Valentine, 

i ate- 


te having been committed to the King's-Bench, 
«coun; of tbe and the Plague being very rife in Southwark, 
Plague, the three laſt petitioned the Judges of the 
King's-Bench, in Trinity Term, 6. Car. I. 

to be delivered over to the Gate-Houſe, We/t- 

minifler, to avoid the Infection; and the 

Judges thereupon iſſued a Writ to the Mar- 

ſhal of the King's-Bench, commanding him to 

deliver them to the Keeper of the Gate- 

Houſe ; ſending Writs alſo to the Keeper to 

receive them. Mr. Selden would not ask this 
2 Favour of the Judges, while they were in 
id 5 Town; but when they were gone into the 
| Country, applied himſelf to the Lord Trea- 


could not comply 


ſurer, to move the King, that he might be | 


ſent to the Gate- Heuſe alſo, to avoid the Dan- 
ger: Which the Lord Treaſurer did; and 
his Majeſty agreving to it, the "Treaſurer ſent 
a Warrant to the Marſhal, ſignifying his Ma- 
jeſty's Pleaſure, to remove Mr. Selden to the 
og ct and he was removed accord- 
ingly. | 
This the Judges repreſented to the Lord 
Treaſurer, at their coming to Town (in Mi- 
chaelmas Term. 6 Car. 15 to be irregular; 
and that Mr. Selden had neglected to apply 
himſelf to the Court, as he ought to have 
done. The Lord Treaſurer anſwered, he 
did not move the King to remove him, till 
Mr. Selden aſſured him, on his Credit, that 
it was a legal Way; and if they thought fit, 
they might remove him back again; for the 
King did not intend to do any Thing contra- 
ry to the Rules of that Court: And Writs 
were ordered the ſame Michaelmas Term, to 
ſend the four Priſoners back again to the 
. 2 4 NE 

n the 23d of January, the Attorney- 
General exhibited Fs ſeveral 3 . 
againſt the ſaid William Stroud, and Sir Miles proſecuted for 
Hobart, for Eſcapes from the Priſon of the“ Lee. 
Gate-Houſe. Their Caſe was as follows: 
When they were ſent in the Manner above 
related, from the Marſhalſea to the Gate- 
Houſe at Weſtminifter, the Keeper received 
them into a Houſe, lately built and adjoining 
to the Priſon of the Gate-Houſe, but no Part 
thereof ; and the ſame Night gave Stroud leave 
to go to his Chamber in Gray Inn, and re- 
ſide there. Sir Miles Hobart alſo, being ſick, 
was allowed to reſide at his Lodgings in Fleet- 
Street, with his Keeper. And afterwards, 
the Plague increafing in London, they were 
permitted to retire, with their reſpective 
Keepers, to their Seats, in the Country, for 
ſix Weeks; and then in Michaelmas Term 
following, they returned to the Keeper's 
Houſe, adjoining to the Gate-Houſe Priſon : 
But in all the Time they were in the Cuſto- 
dy of the Keeper of the Gate-Houſe, it could 
not be proved, they were in any Part of the 
old Priſon, unleſs when they once withdrew 
thither to a Cloſe-Stool : And being brought 4% 
to their Trials, for this Eſcape, they were 104. 
both acquitted : It being alledged, that the 
could not be convicted of an Eſcape, Ro. 
they were not confined in the Priſon : But 
the Judges, it ſeems, held, that their volunta- 
ry retiring to the Cloſe-Stool, made them 
Priſoners. It was reſolved alſo, that if a Pri- Se Points 
ſoner depart from the Priſon, with his Keep- . Jules? 
er's Licence, it is, however, an Offence in ; 
the Priſoner, (and puniſhable) as well as in 
the Keeper: And this Difference was made, 
between Breach of Priſon, and an Eſcape, 
that the firſt was againſt the Keeper's Will, 
the other with his Conſent; to which the 
whole Court agreed. 
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16:29. The KinG againſt Sir Jonx ELL1oT, Knight, Drxz II. Hor LEs, and . 
2 Benjamin VALENTINE, Eſquires, for Seditious Words, for Contempt, — 
The King and for an Aſſault on the Speaker of the Houſe of Commons, Hillary Term, 
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mation, them, by Sir Robert Heath Attorney- | and thruſt him into it: Whereupon there was 
General, reciting, that a Parliament | a great 'Tumult and Commotion in the Houſe, 

was ſummoned to be held at Fe/tminſter, 17. | to the great Terror of the Commons there aſ- 

March, 3 Car. and that Sir John Elliot was | ſembled againſt their Allegiance, in maximum 

duly elected, and returned Knight, for the | contemptum, and to the Diſheriſon of the King, 


| 42 gal 

| Elliot, ac. 1629. 5 Car. I. 

1 

14 The Infor- N Information was exhibited againſt | manu forti & illicito, drew him to the Chair, 
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County of Cornwal; and the other two, Bur- 
ſſes of Parliament, for other Places; and Sir 
ohn Finch choſen Speaker: That Sir John 

Elliot, machinans & intendens, omnibus viis & 

modis ſeminare & excitare Diſcord, evil Will, 

Murmurings, and Seditions, as well verſus Re- 

gem, magnates, proceres, & juſticiarios, & re- 

liguos ſubditos Regis, & totaliter deprivare & 
avertere regimen & gubernationem Regni An- 


his Crown, and Dignity, &c. For which, &c. 


To this Information the Defendants appear- / i 4 
ing, pleaded to the Juriſdiction of the Court: Juriſdiain, | 


TT hat the Court ought not to have Cognizance 
thereof, becauſe it was for Offences done in 
Parliament, and ought to be there examined 
and puniſhed, and not elſewhere. To which 


Plea the Attorney-General demurred, and , 


the Defendants joined in Demurrer ; and the 


gliæ, tam in Domino Rege, quam in conſiliariis | next Term Mr. Maſon, of Council for the 7 
1 miniſtris ſuis cujuſcunq; generis, & introdu- Defendants endeavoured to ſupport their Plea, 5 
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cere tumultum & confuſionem in all Eſtates and | obſerving, that they were charged, 1. With ,,,,,,,,, 
Parts, & ad intentionem, that all the King's | ſeditious Speeches. 2. Contempts againſt the of tbe Defen- 
Subjects ſhould withdraw their Affections from | King, in reſiſting the Adjournment ; and, 3. N = 
the King. The 23d Feb. Anno 4to Car. in | With a Conſpiracy to keep the Speaker in the, of — 
the Parliament, and Hearing of the Commons, | Chair. Plea, 
falſo malitioſe & ſeditigſe, uſed theſe Words: | That the Speeches contained Matter of Ac- 
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THE KING's PRIVY-CouxciIL, His JUDG- 
ES, AND HIs COUNSEL LEARNED, HAVE 
CONSPIRED TOGETHER, TO TRAMPLE 
UGNEDR THEIR FEET, the LIBERTIES OF 
THE SUBJECTS OF THIs REALM, AND 
THE PRIVILEGES OF THIS HoUsE : And 
afterwards, upon the 2d of March, Anno 4to. 
aforeſaid, the King appointed the Parliament 
to be adjourned, until the 10th of March next 
following, and ſo ſignified his Pleaſure to the 
Houſe of Commons : And that the three De- 
fendants, the ſaid ſecond Day of March, 4to 
Car. malitioſe agreed, and amongſt themſelves 
conſpired, to diſturb and diſtract the Commons, 
that they ſhould not adjourn themſelves, ac- 


_ cording to the King's Pleaſure, before ſignifi- 


ed: And that the ſaid Sir Fohn Elliot, accord- 
ing to the Agreement and Conſpiracy afore- 
ſaid, had maliciouſly in 22 &intentio- 
nem predict in the Houſe of Commons afore- 
ſaid, ſpoken theſe falſe, malicious, pernicious, 


and ſeditious Words precedent, &c. And 


the ſaid Denzil Holles, according to the A- 
greement and Conſpiracy aforeſaid, between 
him and the other Defendants, then and there, 
falſe malicioſe & ſeditioſe uttered hæc falſa, ma- 
litigſa, & ſcandaloſa verba precedentia, &c. 
And that the ſaid Denzil Holles, and Benj a- 
min Valentine, ſecundum agreamentum & con- 
ſpirationem predict: & ad intentionem & propo- 
fitum predict uttered the ſaid Words upon the 
ſaid 2d Day of March, after the ſignifying the 
King's Pleaſure, to adjourn: And the ſaid Sir 
John Finch the Speaker, endeavouring to get 


out of the Chair, according to the King's Com- 


mand, they vi & armis & manu forti & llicito, 
aſſaulted, evil entreated, and forcibly detained 
him in the Chair : And afterwards, he being 
out of the Chair, they aſſaulted him in the 
Houſe, and evil entreated him, & violenter 


=y 


cuſation againſt ſome great Peers, of which 


the King could not take Notice. The Parlia- 


ment was the King's Grand Council; and 
Councils ought to be ſecret and Cloſe ; none 
ought to have Acceſs to the Councils of Par- 
liament ; nor ought any of the Members to 
diſcloſe them, without the Conſent of the 
Houſe : The King ought to give no Credit to 


any private Reports of their Proceedings : 


That the Liberty of accuſing Gentlemen, 
had always been held parliamentary : And 
theſe Liberties and Privileges of Parliament, 


were to be diſcuſſed there, and not in other 


Courts, or by the Common, or Civil Law. 

2. As to the Contempt of the King's com- 
mand, for adjourning the Parliament, he ſaid, 
it was a Queſtion, Whether the King could 
adjourn the Parliament, eſpecially by a verbal 
Meſſage ? though he might prorogue it. The 
Judges, indeed, had reſolved, the King 
might adjourn the Houſe by Commiſſion, 27 
El:z. But it was not reſolved, he might do 
it by a verbal Command, ſignified by ano- 
ther. _ He admitted, the King might adjourn 
the Houſe in Perſon, or under the Great Seal, 
but not by a verbal Meſſage: None was 
bound to give Credit to ſuch a Meſſage: And 
where there was no legal Command, there 
could be no Contempt for Diſobedience. 


Beſides, as the Information was, there could 


be no Contempt; for the Information ſaid, 
that the King had Power to adjourn Parlia- 
ments; but here he commanded, they ſhould 
adjourn themſelves: And this was not in 
Purſuance of the Power he was ſuppoſed to 
have ; the Adjournment of the Houſe was to 
be their own voluntary Act, which the King 

could not compel. - | 
3. As to the Conſpiracy, to lay violent 
Hands on the Speaker, and keeping him in 
the 


— 


the 
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S Es ir; the Houſe were privileged to de- Queen Elizabeth, by the Judges, that Offen- 1659. 
_—_ - Car. 1. 2 in the Chair; and other Speakers | ces done in Parliament, might be puniſhed $I p 


prefer an Information of Treſpaſs ; he ought 
to have been informed by a Jury, viz. by 
Indictment, or Preſentment : Nor could this 
be a Contempt, becauſe it appeared not,* that 
the Houſe was adjourned ; and, if ſo, the 
x Speaker ought to. remain in the Chair; for 
= without him the Houſe cannot be adjourned : 
2 That the preſent Caſe was of great Impor- 
tance, and without recedent, and therefore 
was not determinable any where, but in Par- 
liament. By the ſame Reaſon theſe Mem- 
bers were queſtioned, all the Members of the 
Commons might be queſtioned; and the De- 
bates in Parliament muſt be ſubjected to the 
Determination of a petty Jury, if theſe Proceed- 
ings ſhould be allowed: No Man would dare 
to accuſe any great Offender, for the future, it 
Freedom of Speech in Parliament was to be 
= | puniſhed by Fines and Impriſonment : Gentle- 
x men would negle& the publick Good, rather 
2F than hazard their own Ruin. 
Mr. Calthorpe, alſo of Counſel for the De- 
fendants, argued, that an Aſſault, or Conſpi- 
racy, of the Members, could not be queſti- 
oned out of Parliament; though he admit- 
ted, that Capital Offences, committed in Par- 
liament, might. 3 
That a Conſpiracy and Aſſault in Parlia- 
ment, could not be examined in the King's- 
Bench, becauſe theſe Facts might be juſtifi- 
able there. The bringing the Speaker to the 
Chair, might be by the Votes of the Com- 
mons, for ought appeared; and to determine 
theſe Matters here, was to make a ſuperior 
Court ſubject to an inferior Court. There 
never was any Precedent, that the King's- 
Bench had puniſhed Offences of this Nature 
committed in Parliament, where a Plea was 
put in to the Juriſdiction of the Court, as in 
this Caſe ; and where there was no Precedent, 
Non-Uſage was a good Expoſition of the 
Law : If that Court had Juriſdiction, there 
might be contradictory Judgments ; the Par- 
liament might determine one Way, and the 
King's-Bench another. He inſiſted alſo, as 
Mr. 2 had done, that this Information 
ought to have been founded on an Indictment, 
or other Matter of Record, and not upon a 
bare Advertiſement, or Intelligence, given to 
the King. 

The Atto, To theſe Arguments of the Defendants 


= 2#:-Generals Counſel, the Attorney-General anſwered, 
5k Arguments, 
on the other 


Side, 


CT 


is 
7 


Gin, 


& 3 


Further Ar- 
"4 ments in 
Vert of 
Wy the Plea, 


that were not Capital, were frequently brought 
in that Court: That it was true, Freedom of 
Speech ought to be permitted in Parliament; 
But not ſeditious Speeches, tending to the Sub- 
verſion of the Government : That the Bi- 
ſhop of Carliſſe, 1 Hen. IV. was arraigned in 
the Court of King's-Bench, for ſuggeſting in 
Parliament, that the King had no Right to 
the Crown; to which he did not plead Pri- 
vilege of Parliament, but that he was Epi/- 
copus unttus, c. That though the Court of 
King s-Bench was ſaid to be an inferior Court, 
it did, in many Caſes, judge of the Privile- 
ges of Parliament, as well as of Acts of Parli- 
ament: And it was reſolved, in the Time of 


had been ſo ſerved : That the King could not 


that Informations of this kind, for Offences 


[ 


there out of Parliament. 

Then the Judges delivered their Opinions, 73, Defen- 
that the Court of King's-Bench, as this Caſe dents Plea | 
was, had Juriſdiction, notwithſtanding theſe 5 74 
Offences were committed in Parliament 11 
and that the impriſoned Members ought to 
anſwer over. | 

The Lord Chief Juſtice Hyde, ſaid, it was 
true, an inferior Court could not meddle with 
the Judgments of a ſuperior Court; but if a 
particular Member of a ſuperior Court offend- 
ed, he might he puniſhed in an inferior 
Court: As if a Judge committed a Capital 
Offence in that-Court, he might be arraign- 
ed for it in a Court of Oyer and Terminer, at 
the Old-Bailey, which was an inferior Court 
to the King's-Bench. 

Mr. Juſtice 7/hitlock ſaid, that all the 
Judges of England had reſolved this Point: 
And though it had been objected, that the 
Offence could not be examined here, unleſs 
it was Capital, he held, this Court had Cog- 
nizance of it, if it was Criminal, as the 
ſowing Sedition, to the Deſtruction of the 
Commonwealth was: That the Diſpute was 
not between the Judges of that Court, and 
the Parliament, or between the King and 
the Parliament; but between ſome private 
Members of the Houſe Commons, and theKing 
himſelf. Here the King himſelf queſtioned 
them, for theſe Offences, as well he might. In- 
deed, that which was done by the Conſent of 
the whole Houſe, could not be queſtioned elſe- 
where: But, if private Members would move, 
and ſtir up Sedition in the Houſe, there was no 
ſuch SanCtity within theſe Walls, that they 
could not be queſtioned for it in other Courts. 
If a Burgeſs of Parliament becomes mutinous, 
he ſhall not plead the Privilege of Parlia- 
ment, in Juſtification of his Diſloyalty. 
The Behaviour of Parliament-Men ought to 
be Parliamentary: No outragious Speeches 
againſt Great Miniſters of State, were ever 
ſuffered to go unpuniſhed : That it was uni- 
verſally agreed, Privilege of Parliament did 
not extend to "Treaſon, Felony, or Breach 
of the Peace: And the laſt was the preſent 
Caſe, and therefore the Court of King's-Bench 
might well take Cognizance of it. 

Croke alſo held, that all Offences againſt 
the Crown were puniſhable in this Court : 
The Parliament, indeed, was a higher Court; 
but every Member was not a Court. If he 
committed an Offence, he might be queſtioned 
here: This being the Opinion of the whole 
Court, it was ruled, the Defendants ſhould 
plead over: But they refuſing to put in any 
other Plea, than to the Juriſdiction, Judgment Judgment 
was pronounced againſt them, by Mr. Juſtice 3. le 
{ones the laſt Day of the Term, viz. that again tbe 
ir John Elliot ſhould be committed to the Beiden, 


Tower, and pay a Fine of 2000/. and, upon 
his Enlargement, find Sureties for his 


good 
Behaviour: That Holles ſhould pay a Fine 


of 1000 Marks, be impriſoned, and find Su- 
reties, in like Manner: And that Valentine 


ſhould pay a Fine of Sol. be impriſoned, 
and find Sureties likewiſe. , : 
| | | n 
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102 A CRITICAL REVIEW of 


| _ In the next Parliament, w_ 5 the 
5 3 13th of April, 1640. it was referred to a 
The Par- . of the Commons, to conſider ot 
liament of the Breach of their Privileges, by Sir John 
164 Finch Speaker of the Commons, 5 Car. by re- 
vote Sir . 18 
John Finch fuſing to put the Queſtion on the Command o 
Speaker, the Houſe to do it: And on the 20th of April, 
5 —— 725 4 it was reported from the Committee, that Sir 
Palas John Finch did not ſay, He would not put the 
Dueftion ; but that, he durſi not put it; and, 
that he left the Chair, not to diſobey the Houſe, 
but to obey his Majeſty : W hereupon the Houſe 
reſolved, That it was a Breach of Privilege, for 
the Speaker not to obey the Commands of the 
Houſe ; and that it appeared, the Speaker did 
adjourn the Houſe by the Command of the 
King, without Conſent of the Houſe, which 
was alſo a Breach of Privilege. 
They were alſo about to enquire into the 
Impriſonment of Sir John Elliot, Mr. Holles, 
Mr. Selden, and the reſt of the Members of 
the Houſe of Cemmons, in the 3d and 5th of 
Car. but being ſuddenly diſſolved, no Progreſs 
The next was made in that Enquiry : Another Parlia- 
1 ment meeting on the 3d of November 1640. 
enquire into and a Committee being appointed, to conſider 
the Caſe of of the Caſes of the impriſoned Members, Mr. 
= Ie, Recotder Ghn reported from the Committee 
3 & 5; Car. the Sufferings they had undergone in Defence 
The ſummon- of the Liberties of the Subject: Whereupon 
e, i. the Houſe, on Fuly b. reſolved, 1. That the ifſu- 
Council, vo- ing Warrants by the Privy- Council, compelling 
ted a Breach Mr. Holled;, and the reft of the Members of 
\ ay that Parliament, to appear before them, during 


rerning them. of Privilege. 

2. That the committing them was a Breach 
of Privilege. 2 
23. As was alſo the Searching and Sealing the 
Chambers, Studies, and Papers, of Mr. Helles, 
Mr. Selden, and Sir Jobn Elliot, and iſſuing 
Warrants for that Purpoſe, during the Parlia- 
ment. 

4. That the exhibiting an Information in 
the Star-Chamber, againſt Mr. Holles, and the 
reſt, for Matters done in Parliament, was a 
Breach of Privilege. 

35. That Sir Robert Heath, Sir Humphry 
Davenport, Sir Heneage Finch, Mr. Hudſon, 
and Sir Robert Berkley, who ſubſcribed their 
Names to the Information, were guilty of 
Breach of the Privilege. 

6. That there was a Delay of Juſtice in the 
Caſe of Mr. Holles, and the reſt, who brought 
their Writs of Habeas Corpus, in that they 
were not admitted to Bail in Eaſter and Tri- 
nity Term, 5. Car. 

Voter againſ® 7. That Sir Nicholas Hyde, then Chief- 
the Judges. Juſtice of the King's-Bench, was guilty of 
this Delay. 

8. Reſolved, That Sir William Jones, then 
one of the Juſtices of the King's-Bench, was 
guilty of this Delay. 

Some Judges 9. That Sir Ta 65 Whitlocke, then one of 
Favoured, the Juſtices of the King's-Bench, was not 
guilty of this Delay/ _ | 

10. Reſolved on the 8th of Zuly, That Sir 
George Croke Knight, then one of the Judges 
of the King's-Bench, was not guilty of this 
Delay. 

11. That the Continuance of Mr. Holles, and 
the reſt of the Members, in Priſon, 3 Car. 


by the then Judges of the King's-Bench, for not 1629. 
putting in Sureties for their good Behaviour, 5 r 
was without juſt or legal Cauſe. 

12. That the exhibiting the Information a- 
gainſt Mr. Halles, Sir John Elliot, and Mr. Va- 
lentine, in the King's-Bench, for Matters done 
in Parliament, was a Breach of Privilege. 

13. That the over- ruling of the Plea, pleaded 
by Mr. Holles, Sir John Elliot, and Mr. Valen- 
tine (upon the Information) to the Juriſdiction 
of the Court, was againſt the Law, and Privi- 
lege of Parliament. 3 2 

14. As was the Judgment given by Ni / di- 
cit, the Fines impoſed, and their ſeveral Im- 
priſonments thereupon. 

15. That the proſecuting them in the Star- 
Chamber, and the King's Bench, was a Grie- 


Vance, f 4 
lentine, and Mr. Long, and the Heirs and Exe- v te 


Sir Peter Hayman, reſpectively, ought to have be made 
Reparation for their reſpective Damages and 2 


Council, by whoſe Warrant they were appre- Judge. 
hended and committed, and againſt the Coun- 
cil, that put their Hands to the Information in 
the Star-Chamber, and againſt the Judges of 
the King's-Bench. | | 
17. That Mr. Laurence Whitaker, being a Whitaker 
Member of the Parliament 3 Car. and entring t u te 
the Chamber of Sir Jobn Elliot, then likewiſe f, 
and Papers, and ſealing them, was guilty of a bh. 
Breach of Privilege, being done before the Diſ- 
ſolution of the Parliament. 
18. Reſolved, That the ſaid Mr. Whitaker 
be forthwith ſent to the Tower ; there to remain 
a Priſoner, during the Pleaſure of the Houſe, 
Then Mr. Jhitaker was called down to hear 
his Sentence; and, kneeling at the Bar, did 
not deny his ſearching and ſealing up the 
Chamber, Trunk, and Study, of er El- 
liot, between the 2d and 10th of March, 3 Car. 
during which Time the Parliament was ad- 
journed : But endeavoured to extenuate his Of- 
fence, by the Confuſion of the Times, and the 
length of Time ſince that Crime was com- 
mitted, being thirteen Years; and the Com- 
mand that was laid on him by the King, and 
twenty-three of the Privy-Council. 
Mr. Recorder Glyn afterwards made this fur- Further 
ther Report to the Houſe of Commons, viz. 22 
That the Warrant, which ſo iſſued, and was ,in, 
ſubſcribed by twelve Privy-Councillors, to fir ſunne 
ſummon the nine Members of the Commons, #" - 
3 Car. to appear before them during the Parlia- 2, cal 
ment, viz. Mr. William Stroud, Mr. Benjamin up ibei 
Valentine, Mr. Denzil Holles, Sir John Elliot, 1 
Mr. John Selden, Sir Miles Hobart, Sir Peter 
Hayman, Mr. Walter Long, and William Co- 
riton, dated the 3d Mar. 4 Car. and the 
Names of the twelve Privy-Councillors that 
ſigned this Warrant, were read, (the Parlia- 
ment being adjourned the 2d March to the 
roth and then diſſolved.) 
The Warrants under the Hands of ſixteen 
Privy-Councillors, for committing of Mr. Den- 
zil Holles, Sir ne Elliot, Mr. John Selden, 
Mr. Benjamin Valentine, and William Coriton, 


cloſe Priſoners to the Tower, dated 4 Mar. 4 
| | Car. 


16. That Mr. Holles, Mr. Stroud, Mr. Va- Satisſadi 7 Y 
cutors of Sir John Elliot, Sir Miles Hobart, and Mae, ; Y 


Sufferings, againſt the Lords and others of the Cds : 


a Member of Parliament, ſearching his Trunks their Cha-. 
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any Matter or Matters in and concerning the 1629 
Parliament, to be communed and treated of ; 5 ©"! 
and was a declaratory Law of the ancient and PIR 
neceſſary Rights and Privileges of Parliament. 
And it was further reſolved, on the 23d of 
November, That the Judgment given 5 Car. 
againſt Sir * Elliot, Denzil Halles, and 
Benjamin Valentine, in the King's-Bench, 
was an illegal Judgment, againſt the Free- 
dom and Privilege of Parliament. 
On the 11th of December, 1667. the Com- 
mons, at a Conference with the Lords, com- 
municated theſe Reſolutions to their Lord- 
ſhips, defiring their Concurrence; and ac- 
quainted them with their Reaſons for making 
them. V 

They faid, the Houſe of Commons was The Com- 
accidentally informed of certain Books, pub- , or 
liſhed under the Name of Sir George Croke's ,,*,. 22 
Reports; in one of which a Caſe was pub- for tbeſe Re- 
liſhed, . which very much concerned this great ten. 
Privilege of Parliament 3 and which, paſ- 
ſing from Hand to Hand, amongſt the. Men 
of the Long-Robe, might come in Time to 


16290. Har, during the Parliament, were read, with 
5 Car, 1. 2 the Privy-Councillors that ſub- 
ſcribed them. The Warrants under the 
Hands of twenty-two Privy-Councillors, di- 
rected to William Boftwel, Eſq; to repair. to 
the Lodgings of Denz1il Holles, Eſq; and tod imon 
Digby, Eſq; to repair to the Lodgings of Mr. 
John Selden, and to Laurence Whitaker, Eiq; 
to repair to the Lodgings of Sir Fohn Elliot, 
requiring them to ſeal up the Trunks, Stu- 
dies, and Cabinets, or any other Things that 
had Papers in them, of the ſaid Holes, Selden, 
and Elliot, were read; and likewiſe, the 
Names of the Privy-Councillors that ſub- 
ſcribed the ſaid Warrants: A Warrant un- 
der the Hands of thirteen Privy-Councillors, 
for the Commitment of Mr. William Stroud 
cloſe Priſoner to the King's-Bench, dated 2 
April, 1628. was read, and the Names of 
the Privy-Councillors, who ſubſcribed it; 
: and the like Warrant, for the Commitment 
+ —” of Mr. Walter Long cloſe Priſoner to the 
._ Marſpalſea. Whereupon the following Re- 
ſolutlon was made. | 


Ca" | 


14 Bis Suffer- 


* 
ä 
; 
q 
N 
2 
* 
5 
556 
Fe 
14 
7 
4 
1 
2 
9 
=2 
5 
E 
40 
Py” 
"I = 
= . = 
- 
* 


zoo gien Reſolved; That Mr. Holles, Thall have the 
1 Holles, fer um of 50007. for his Damages, Loſſes, Im- 
priſonments, and Sufferings, ſuſtained and 


OP undergone by him, for his ſervice to the 
Common-wealth in the Parliament of 3 
Car. 
5; Selden, Reſolved, That Mr. Seldon have the like 
sol. Sum of 5000 J. for the like Services, c. 
Reſolved, That the like Sum be affigned 
Eliot, for the Services, &c. done by Sir Fohn Elliot, 
5000 J. (deceaſed) to be diſpoſed of as the Houſe ſhall 
Gr; 
Reſolved, that 2000). paid into the Court 
of Wards by Mr. Elliot, Heir of Sir John 
Elliat, for marrying Sir Daniel Norton's 
Daughter, be repaid Mr. Elliot. 
.,, Ordered, That it be referred to a Com- 
mitee after what Manner Sir John Elliot 
came to his Death ; his Uſage in the Tower ; 
and to View the Rooms and Places where he 
hn was impriſoned, and where he died. 
$0007, Reſolved, That 5000 J. be paid to the Re- 
preſentatives of Sir Peter Hayman, for his Suf- 
ferings, &c. for the Service of the Common- 
tam, wealth, 3 Car. | re > OA 
5000 J Reſolved, That Mr. Walter Long have 
Sung. 3000 J. for the like Services. | 
50 % , Reſolved, That 5000 J. be aſſigned for the 
2 Sc. ſuſtained by Mr. Stroud de- 
. ceaſed. ET 
| bor '* Reſolved, That Mr. Benjamin Valentine 
Ann have 5000 J. for the like Sufferings, & c. 
5000 1. Reſolved, That 5000 J. be diſpoſed of, for 


the erecting a Monument to Sir Miles Hobart 
in Memory of his Services, &c. 


Die Martis 12 Novembris, 1667. 


1 Mr. Vaughan made a Report from a Com- 
2 . mittee of the Houſe of Commons, appointed 
cencerning to conſider of the Freedom of Speech: To 
ec, which the Houſe agreed, viz. That the AQ 

made 4 Hen. VIII. entitled, An Act con- 


impri ſened 
Members, NY a 

and Freedom Cerning Richard Strode, was a general Law, 
of Speech, 


Ferd. and extended to indemnify the Members of 
both Houſes of Parliament, for and touching 


any Bills, Speaking, Reaſoning, or Declaring, | 


« general 
Lazy, 


nations, Executions, Fines, Amercements, Pu- 


be a received Opinion as good Law; and read 
the Caſe itſelf to their Lordſhips out of Croke's 
Reports, fol. 3. which has been recited al- 
ready y | ; - 
Then the Commons obſerved, that there 
was ſome conſiderable Differences, between 
the printed Book and the Record itſelf : For 
the Crime alledged conſiſting partly of Words \ 
ſpoken in the Houſe, and partly of Cri- 
minal Actions, pretended to be committed; the 
Gentlemen accuſed pleaded ſeverally, viz. 
ſpecially to the Words, and a ſeyeral Plea a- 
part to the Criminal Actions: But, that the 
Court dealt ſo craftily, that they over-ruled 
the whole Plea mingled together, and took it 
in general ; ſo that, perhaps, whatſoever. was 
criminal in the Actions might ſerve for a Ju- 
ſtifieation of their Rule, and might make it 
ſeem in Time to be come a Precedent, and 
a ruled Caſe, againſt the Liberty of Speech in 
Parliament; which they durſt not ſingly and 
bare-faced have done. F 
That the Houſe of Commons did enquire, 
what ancient Laws fortified this the greateſt 
Privilege of both Houſes, and found in the 
4th of Hen. VIII. an Act concerning one Ri- 
chard Strode, who was a Member of Parlia- 
ment, and fined at the Stannary Courts, in 
the Meſt, for condeſcending and agreeing, 
with other Members of the Houſe, to paſs 
certain Aòs to the Prejudice of the Stanna- 


; ries: This Act was made occaſionly for him; 
but did reach to every Member of Þ 


arliament 
that then was, or ſhould be: The Words be- 
ing as follow : F 5 

And over that, it be enacted by the ſame Au- The Tenor of 
thoritv, That all Suits, Accuſemints, Condem- Strode Ae, 


relating to 


t Liberty of 
niſhments, Corrections, Grievances, Charges, Speech. 


and Impoſitions, put or had, or hereafter to be 
put or had, unto or upon the ſaid Richard, and 
to every other Perſon or e afore-ſpecified, 
that now of this preſent Parliament, or that 
o any Parliament hereafter ſhall be, for any 

ill, Speaking, Reaſoning, or Declaring, any 
Matter or Matters concerning the Parliament 


to be commonced and treated of, be utterly voi 4 
an 
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; _— I. nd of none effet : And over that, be it enacted, 
bey ſaid Authority, That if the ſaid Richard 
Strode, or any of the ſaid other Perſon or . e 
hereafter be vexed, troubled, or — charg- 
ed, for anyCauſes as is aforeſaid, that then, he or 
they, and every of them, ſo vexed or troubled, of 
or for the ſame, to have Action upon the Caſe 
againſt every ſuch Perſon or Perſons, ſo vexing 
or troubling any, contrary to this Ordinance and 
Proviſion : In the which Action, the Party griev- 
ed ſhall recover treble Damages, and Cofts ; 
and that no Protection, Eſſoine, or Wager of 
Law, in the ſaid Action, in any wiſe be admit- 
red or received. 
Ne Privi- The Commons ſaid, It was very poſſible the 
"ge "of 2 Plea of thoſe worthy Perſons Denzil Holles, 
ont in the Sir Jobn Elliot, and the reſt, was not ſuffici- 
Houſe, ent to the Juriſdiction of the Court, if they 
1%. Wok took in their Criminal Actions all together: 
Rut, as to the Words ſpoken in Parliament, the 
Court could have no Juriſdiction, while this 
AR of 4 Hen. VIII. was in force; which ex- 
tended to all Members that then were, or ever 
ſhould be, as well as to Strode, and was a pub- 
lick general Law, though made upon a private 
and a particular Occaſion. 

They recommended alſo, to their Lordſhip's 
Conſideration, the Time when theſe Words 
in Sir George Croke's Reports were ſpoken, 
viz. 2. March, 4 Car. being the Parliament 
which began the Year after the Judgment, 
given in the King's-Bench about the Habeas 
Corpus, was newly reverſed, which concerned 
the Freedom of their Perſons : Thus their Li- 
berty of Speech was invaded, as the Liberty of 
their Perſons had been before: And, not long 
after, the ſame Judges (with ſome others) join- 
ed with them in the Caſe of Ship-Money, in- 
vaded the Property of their Goods and Eſtates; 
ſo that their Lordſhips found every Part of thoſe 
Words, for which thoſe worthy Perſons were 
accuſed, juſtified. 

If any Man ſhould ſpeak againſt any of the 


Great Officers; as the Chancellor, or T reaſu- | 


rer, or any of the reſt recited in thoſe Acts 
(De ſcandalis Magnat.) by accuſing them of 
Corruption, ill Counſel, or the like, he might 
poſſibly juſtify himſelf, by proving it: But in 
this Caſe it was impoſſible for him to do it, be- 
cauſe thoſe Judgments had preceded and con- 
cluded him. 

The Commons obſerved further, That the 
Words in this Caſe are charged to be done 
ea intentione, which ought not to be ; becauſe, 
by Law, whatever is not in itſelf unlawful,” 
cannot have an unlawful Intent annexed to it. 
Things unlawful might be made higher Crimes 
by the Illneſs of the Intent: For Inſtance, ta- 
king away a Horſe is a T reſpaſs only ; but the 
intending to ſteal him, makes it Felony : Bor- 
rowing a Horſe, though intending to ſteal him, 
was not Felony ; becauſe borrowing is lawful : 
And there would be no Uſe of Freedom of 
Speech, if the depraved Intention might be an- 
nexed to this, or to any the moſt juſtifiable 
Action. If a Man drank Water, he might, at 
this Rate, be accuſed of a depraved Intention 
of ſubverting the King's Government, by de- 

ſtroying his Revenues of Exciſe and Cuſtoms, 


* 


Whatever is enacted, is lawful ; but nothing 
can be enacted, till it be firſt moved or pro- 
pounded by ſome Body: And if the Act wrongs 
no Body, neither can the propounding of it; 
and to that End the Members muſt be as free as 
the Houſes: There muſt be Debates, before 
any thing can be enacted. | 

In the Reign of Hen. VIII. when ſo many 
Perſons, viz. Abbots and Priors, were removed 
out of the Lords Houſe, and all religious Houſes 
and Lands taken away ; an Information againſt 
any Members of Parliament, for propoſing ſo 
great an Alteration in Church and State, 
would have been very ſtrange. 

Religion was further altered, they obſerved, 
in the Reign of Edw. VI. In Queen Mary's 
Reign, the Nation returned to Popery; and, in 
Queen Elizabeth, the Proteſtant Religion was 
reſtored : But, ſhould Informations have been 


allowed in the King's-Bench, in theſe Times, 


againſt Members, for propounding or debat- 
ing theſe Matters, ſuch Changes could have 
never been effected. | | 

Theſe, the Commons ſaid, were the Reaſons 
and Inducements they had to paſs the follow- 
ing Votes, to which they deſired their Lord- 
{hips Concurrence, viz. 

Reſolved, c. That the Act of Parliament 
of 4 Hen. VIII. commonly entitled, An Act 
concerning Richard Strode, is a general Law, 
extending to indemnify all and every the Mem- 


bers of both Houſes of Parliament, in all Par- . 


liaments, for and touching any Bills, Speakin 
Reaſoning or * Sore Framay 2 
Matters, in and concerning the Parliament to 
be communed and treated of; and is a declara- 
tory Law of the ancient and neceſſary Rights 
and Privileges of Parliament. 

Reſolved, &c. That the Judgment given 
5 Car. againſt Sir John Elliot, Denzil Holles, 
and Benjamin Valentine, Eſquires, in the King's- 
Bench, was an illegal Judgment, and againſt 
the Freedom and Privilege of Parliament. 

In both which Votes, the Lords agreed with 
the Commons. 


Their Lordſhips alſo taking into Conſidera-,,.. 
ration the ſaid Judgment given in the Court of Err a 


King's-Bench, in Michaelmas Term 5 Car. I. 
againſt Sir John Elliot Knight, Denzil Holles 
and Benjamin Valentine, Eſquires: Ordered, 
That the ſaid Denzil Holles (now Lord Holles, 
Baron of Hfeild) do cauſe the Roll of the Court 


of King's-Bench, wherein the ſaid Judgment 


is recorded, to be brought before the Lords by 
a Writ of Error, to the End ſuch further 
Judgment might be given upon the ſaid Caſe, 


as the Houſe ſhould think fit. And the Roll 


being brought in accordingly, a Po/tea was add- 
ed to the Record, wherein it is recited, that 


the Attorney-General came into Court, and A- 


acknowledged, that the aforeſaid Denzil Holles 


n. 


1629. 
5 Car. I 
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Reſolutions 
of the Com- 
mons, in 
Thich the 
ds con- 


dered to be : 


brought by 
Lord Holes. 


General ac- 
knowledoes 


had paid his Fine ; and, that the Attorney af- 2h Receipt 
terward brought into Court the King's Letters / Lord Hol 
Patents, under his Privy-Seal, whereby his Ma- +4 * 


alentine's 


jeſty remitted to the ſaid Benjamin Valentine Fine remit- 
his Fine, and all the reſt of the Judgment; . 


and prayed, that the ſame might be enrolled 
and allowed: And Judgment was given on 


Valentine ſhould be diſcharged: And that the 


the Attorney's Prayer, that the ſaid Benjamin 


— 
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„ e, gd Deni“ Holles afterwards brought a Writ | Sir Thomas Darnel behaved himſelf with a 1627. 
aL Scr. . = 3 the ſaid Judgment, returnable | great deal of good Manners and Temper, on 3 hr 1 0 
2 n Parliament; and having aſſigned for Error, | this Occaſion; and ſeems to have been bailed, 
.— that the Words mentioned in the Information | or diſcharged, by his Majeſty's Conſent upon 
<< — 4 ;y were ſpoken in Parliament, and were not, | the firſt Motion ; for we hear nothing of him 


Lend Holics. therefore, cognizable in any other Court: And 
that the ſaid Denzil Holles was alſo charged in 
the ſaid Information, with an Aſſault upon the 
faid Sir John Finch, the Speaker, to which the 
ſaid Denzil Holles had put in two ſeveral 
Pleas, and yet the Court had given but one 
Judgment on the Whole ; whereas there ought 
to have been two ſeveral Judgments, and ſeve- 
ral Fines impoſed. 


: 1 That the Lords having heard Counſel on 
= the 15th of April 1668. as well to argue the 
= Errors aſſigned by the Lord Holles, Baron of 


Ißeild, upon the Writ of Error brought againſt 
the ſaid Judgment given in the Court of 
King's-Bench 5 Car. I. againſt the ſaid 
Lord Hoelles by the Name of Denzil Hol- 
les Eſq; and others; as alſo to maintain and 
"4 defend the ſaid Judgment on his Majeſty's 
= The Fudg- Behalf : Upon due Conſideration had of what 
ment 8%" bad been offered on both Parts thereupon, The 
reverſed by Lords Spiritual and Temporal in Parliament 
be Lords. aſſembled, do order, and adjudge, that the ſaid 
udgment, given in the Court of King's-Bench, 

5 Car. I. againſt the ſaid Denzil Holles, and 


others, ſhall be reverſed. 


And the following Form was thereupon af- 
fixed to the Tranſcript of the Record, viz. 


Et quia Curia Parliamenti de judicio ſuo de 

— Form of & ſuper præmiſſis reddend nondum aduiſatur, 
22 1. dies datus oft tam prædict Galfrido Palmer 
— Militi & Baronet. qui ſequitur, &c. quam præ- 
dif? Denzil Domino Holles, coram eadem Cu- 

ria uſqg; ad diem Mercurii decimum quintum 


diem Aprilis tunc proximum ſequentem apud 


Weſtmonaſt' in Comitat' Midd” de judicio ſuo 


inde audiend eo quod Curia præditt nondum, 
Sc. Ad quem diem coram Curia prædict 
venit tam prædict Galfridus Palmer gui ſequi- 
tur, Cc. quam prædictus Denzil Dominus 
Holles in propriis perſonis ſuis. Super quo 
ov be wiſis, Et per eandem Curiam nunc hic plenius 
: F "IN intellectis omnibus & ſingulis præmiſſis, matura- 

NM que deliberatione inde habita, conſideratum efl 
per Curiam prædict Quod Fudicium predift 
ob errores prædictos & altos in Recordo && pro- 
ceſſu prædictis compertos, revacetur, adnulletur, 
& penitus pro nullo habeatur. Et quod præ- 
die” Denzil Dominus Holles ad omnia que 
idem Dominus Holles occaſione Fudicit predict 
amiſit, reſtituatur. 


Jo. Browne Cleric. Parliamentorum. 


«- Remarks en Among the Gentlemen that were committed, 

r the Caſe ef by the King and the Privy-Council, 3 Car. I. 

Hol- 33 &*. for not lending his Majeſty Money, on Privy- 

3 bringing Seals for the Repayment thereof within the 

-- _—_ Writs Space of 18 Months, five of them, viz. Sir 

* 1 Thomas Darnel, Sir Jahn Heveningham, Sir 

be bailed, Halter Hard, Sir Edmund Hampden, and Sir 

Tolin Cor bet, brought their reſpective Writs of 

Habeas Corpus, returnable in the Court of 

King's-Bench; and, upon their appearing in 

that Court, their Counſel moved, that they 
might be admitted to Bail. 


afterwards: But the other four, viz. Sir John 
Heveningham, Sir Walter Earl, Sir Edmund 
Hampden, and Sir John Corber, inſiſted ſtre- 
nuouſly, by their Counſel, that they ought, of 
Right, to be admitted to Bail by the Court of 
King's-Bench ; and refuſed to make any Sub- 
miſſion, or Application to his Majeſty, for 
their Liberty; though it was intimated to 
them, both publickly and privately, that upon 
making ſuch Application, they might be diſ- 
charged. | 5: | 

The Counſel for the Priſoners inſiſted, 
That the Returns of the reſpective Writs of 
Habeas Corpus were inſufficient, both in Form 
and Subſtance: As to the Form, they ſaid, 
the Return was uncertain and contradictory: 
But the Court over-ruled this Objection, and 
declared it to be certain, and net contradicto- 
ry; neither did the Counſel for the Priſon- 
ers ſeem to rely much upon their Excepti- 
ons, as to the Form: The grand Objection 
was to the Subſtance, That they were commit- 
ted by his Majeſty's ſpecial Command, without 
any Cauſe . ed in the Varrant; and there 
being no Cauſe expreſſed, they urged, that 
they ought to be admitted to Bail of courſe, it 
was a Right which the Judges of the King's- 
Bench could not refuſe them, on their being 
brought into Court by their reſpective Writs 
of Habeas Corpus. | 


But their Counſel, in arguing this Caſe, car- 


ried the Matter much farther: They did not 
only inſiſt, that their Clients ought to be ad- 
mitted to Bail; but that neither the King or 
the Privy-Council, had Power to commit any 
Man to Priſon ; or, if they had, they could 
not do it without expreſſing the Cauſe in the 
Warrant: Nay, they urged, that no Man 
could be impriſoned, without a Preſentment, 
or Indictment, by any Authority whatever, ac- 
cording to Magna Charta, and ſix ſubſequent 
Statutes, made for the Explanation and Con- 
firmation of that Statute. | 

To which the King's Counſel anſwered, 
That this could not be underſtood of the firſt 
Apprehenſion, or Commitment; becauſe eve- 


ry Court of Juſtice, every Juſtice of Peace, or 


Petty Conſtable, might arreſt and commit ; 
and it was every Day's Practice to do it, with- 
out Preſentment, or Inditment : That Mag- 
na Charta, indeed, ſaid, that no Man ſhould 
be impriſoned, unleſs by Preſentment, or In- 
diẽtment: But then it was added, aut per le- 
gem terra, or by the Law of the Land. So 
that, if Commitments by the King, by the 
Privy-Council, or by a Juſtice of Peace, Ec. 
were lawful Commitments before ; the Statute 
of Magna Charta, and thoſe other Statutes 
made in Confirmation of it, had not altered 
the Law in this Reſpe&t; and that Magna 
Charta, could only intend, that no Man 
ſhould be adjudged or condemned, to be impri- 
ſoned, but by Preſentment, Indictment, or o- 
ther legal Proceſs ; and this ſeems to have been 
agreed alſo, at length, by the Priſoners Coun- 


ſel. , | | 
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1627-8, 


Gar. 1 


Parliament afterwards, was, whether a Perſon 


The only Queſtion that continued to be diſ- 
puted, both at the King's-Bench Bar, and in 


committed by the King's ſpecial Command, 
or by the Command of the Privy-Council, with- 
out Cauſe expreſſed in the Warrant, ought, of 
Right, to be bailed by the Court of King's- 
Bench, on his being brought thither by an Ha- 
beas Corpus. ES 

Many Precedents were produced by the 
Priſoners Counſel, to ſhew, that where Perſons 
had been committed, by the King, or Council, 
and no Cauſe ſhewn, they had been bailed by 
the Court of King's Bench. 

On the other Hand, the King's Counſel in- 
ſiſted, that thoſe very Precedents, and many 
more, evidently ſhewed, that where Perſons 
were committed by the King, or Council, 
without Cauſe ſhewn, they were never bailed, 
until the King's Pleaſure was known. 


The Lord Chief Juſtice, who delivered the 


Opinion of the whole Court, declared, that 


they, having viewed and conſidered all the Pre- 
cedents, could not find that one Perſon, no, 
not One, committed by the King, without 
Cauſe exprefſed, that had been admitted to 
Bail without the King's Direction; and, there- 
upon, the four Gentlemen were remanded to 
Priſon, where they remained till the 29th of 
Fanuary following ; when his Majeſty order- 
ed them to be ſet at Liberty. | 
A Parliament being ſummoned to meet a- 
bout fix Weeks afterwards, viz. the 17th of 
March, 1627-8, and the Gentlemen who had 
been impriſoned for the Non-payment of the 
Loan, elected Members of the Houſe of Com- 
mons: The Houſe was no ſooner met, but, 
amongſt the reſt of their Grievances, they fell 
this, of the Impriſonment- of the four 
entlemen,. for Non-payment of the Loan, 


and the Court of King's-Bench's refuſing to 


bail them, on bringing their reſpective Writs 


of Habeas Corpus. 


If this was Law, ſome ſaid, there was an 
End of all their Liberties and Properties at 


once. If the King could demand fifteen or 


twenty Pounds of a Gentleman, by the ſame 
Rule he might require his whole Eſtate; and 
by the ſame Law, he impriſoned theſe Gentle- 
men for not lending their Money, he might 
impriſon all the Gentlemen in the Kingdom, 


and doom them to perpetual Impriſonment, if 


none of the Courts of Juſtice could admit them 
to Bail: That it was in vain ſor the King to 
ask Supplies of his Parliament; for, if this was 
Law, they had nothing left to give: The King 
was already, in effect, the Grand, and, indeed, 
only Proprietor of all the Eſtates of the K ing- 
dom, and his Subjects in a worſe Condition 
than Bondmen, or Villains of old; for, even 
thoſe, their Lords could not doom to perpetual 
Impriſonment without Cauſe. That a Priſo- 


ner thus committed, without a Cauſe expreſſed, 


was in a worſe Condition than one committed 
for Treaſon, or Felony; for ſuch Criminals 
muſt either be brought to Trial, or bailed : 
But theſe Gentlemen had no Proſpect of being 
ever delivered by Law; and, if the King had 
not been fo gracious to conſent to their Enlarge- 
ment, muſt have been Priſoners for Life. 

On the other hand, it was ſaid, That a 


Truſt muſt be repoſed in the King, in whom 2627-4, 
the executive Power was lodged : That it was G f 
impoſſible for any written Laws to provide a- 
gainſt all Exigencies of State: That there were 
many other Prerogatives the King had, that 
were as inconvenient as this of committing 
Men without ſhewing Cauſe. The King 
might embaſe the Coin: The King might 
lay an Embargo on all Merchant Ships; and, 
in the Time of Peſtilence, reſtrain Men of 
their legal Liberties: But it was not to be 
preſumed" his Majeſty would do any of theſe 
Things, unleſs there was a Neceſſity for them. 
If the King, or Council, could not commit a 
Man without expreſſing their Reaſons for it, 
all Secrets of State muſt be diſcloſed ; Enemies 
muſt be made Maſters of our Councils; and 
Accomplices in Treaſon, or Rebellion, might 
be furniſhed with Opportunities of ruining the 
Government, or, at leaſt, of eſcaping Puniſh- 
ment : That it was the conſtant Practice, for 
the King andCouncil to commit, without ſhew- . 
ing Cauſe, when the Diſcovery of it might be 
of ill Conſequence to the State; and they were 
the only proper Judges of State-Affairs; and 
that, upon Petition to his Majeſty, it was uſual 
to diſcharge Priſoners, after the Danger was 
over; but, that Judges of the King's Bench 
never bailed, or diſcharged, any Man in theſe 
Caſes, without firſt conſulting the King, and 
receiving his Orders: And there was no Rea- 
fon his Majeſty ſhould not be entruſted with 
this Power, or Prerogative as his Predeceſſors 
had been: And, indeed, the Gentlemen on 
the other Side did acknowledge, that it was 
uſual for the Judges of the King's-Bench to 
acquaint the King, before they bailed ſuch Pri- 
ſoners as were committed by the King, with- 
out Cauſe expreſſed, and receive his Majeſty's 
Conſent ; but they would have this to be Mat- 
ter of Compliment only ; and, that the Court 
ought of Right to bail or diſcharge ſuch Pri- 
ſoners, whether the King conſented to it, or 
not ; otherwiſe the Liberties and Properties of 
all the People of the Kingdom would be at his 
Majeſty's Diſpoſal ; and they were no better 
than Vaſlals, or Tenants at Will to theCrown. 
Thus we ſee Matters were carried to ve 

great Extremes, when by the Wiſdom of ſome 
of the Members of both Houſes (who well un- 
derſtood, that the true Intereſt of the Nation 
did not conſiſt, either in depreſſing the Crown, 
or giving up the Liberties and Properties of 
the Subject) theſe Differences were in a Man- 
ner accommodated. The Parliament gave 
the King five Subſidies, to ſupply the Exigen- 
cies of the State: And his Majeſty, on the 


other hand, granted their Petition of Right, 


wherein he confirmed all the Statutes that 
prohibited raiſing Money by Loans, or Bene- 
volences, and relinquiſhed his Right of im- 
priſoning the Subject without Cauſe ſhewn. 

But it appeared, that there was a Set of Men 93: Hir 
in the Houſe that were not to be ſatisfied ; sf tbe Par. 
Men, who fomented theſe Diviſions between "paged 4 L 
the King and his People on ſeveral Accounts. 5 1628, 
There were thoſe, who were determined ne- 
ver to let fall the Cry of Jealouſies and Fears, 
till the Duke of Buckingham, the King's Prime 
Miniſter, was deſtroyed : There were others, 
Puritans and Presbyterians, in their Hearts, 

| who 
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- who could never reſt, till they ſaw the eſta- 


bliſhed Church ſubverted, and their own Su- 
perſtition triumphant 3 which they apprehend- 
ed was not to be done, but by the Deſtruction 
of the Civil Government : And there were alſo 
great Numbers of pure Commonwealthſmen, 
who were ready to join with the laſt to pull 
down the Monarchy, in order to ſet up Ariſto- 
cracy, in which they and their Friends propo- 
ſed to have the greateſt Share of the Admini- 
ſtration. | 

All theſe joined in the common Cry of Po- 

ry and Tyranny ; and in fomenting Jealou- 
ſies and Fears among the People; while many 
more were influenced by their Numbers, Aſ- 
ſurance, and ſpecious Pretences, to fall in with 
them in diſtreſſing the Government. | 

The King, therefore, had no ſooner granted 
the Petition of Right, but the Commons drew 
up a Remonſtrance, repreſenting to his Majeſty, 
that both the Church and Commonwealth were 
ſill in great Danger, the Laws not being put 
in Execution againſt Roman Catholicks, and 
the Doctrine of Arminianiſm (the Freedom of 
the Will) encouraged, praying, that Orthodox 
(Puritan or Calviniſt) Preachers might be pre- 
ferred, and their Adverſaries diſcountenanced : 
And having repeated their former Complaints 
of the Adminiſtration, in raiſing Money by 
Way of Loan, impriſoning the Refuſers, keep- 
ing up a ſtanding Army, Sc. (though it was 
in a Time of actual War) they fall again di- 
realy on the Duke of Buckingham, the Prime 
Miniſter ; declaring, they would never be ſa- 
tisfied, while he had any Share in the Adminiſ- 
tration ; for he was the Author of all their 
Grievances. 

To which the King anſwered, He little ex- 
pected ſuch a 1 after his granting 
their Petition of Right. 

The Commons, however, proceeded, to 
frame another Remonſtrance againſt the King's 
receiving Tonnage and Poundage ; which his 
Majeſty being acquainted with, came on a ſud- 
den to the Houſe of Peers, the 26th of June, 
and declared, that by paſſing the Petition of 
Right, he had not granted them any new, but 
only confirmed their ancient Rights and Liber- 
ties; and, that as for Tonnage and Poundage, 
it was a thing he could not want: That it was 
never intended to be asked by that Petition ; 
nor did he ever intend to part with it: After 
which the Parliament was prorogued to the 
20th of Odtober following. 

Soon after the riſing of the Parliament, the 
Duke of Buckingham aſſembled a very formi- 
dable Fleet and Army, to go to the Relief of 
the French Proteſtants at Rochelle : But while 


he lay at Portſmouth, juſt ready to embark, he 


was aſſaſſinated on the 23d of Auguſt, by one 
Felton, a diſcarded Lieutenant, and a zealous 
Fanatick, who ſtabbed the Duke to the Heart, 
with a Knife, as he paſſed out of one Room 
into another, under a Tapeſtry Hanging. 
The Viilian, it ſeems, had a double 2 4 
ment to commit the Fact: Firſt, to revenge 


himſelf on his Grace, for not giving him a 


Captain's Commiſſion, to which he pretended : 
And, ſecondly, to deliver his Friends, the Pu- 
ritans, from their great Enemy, the Duke: 
And, accordingly, we find, the Wretch gloried 


in the Murder, believing he had done God and 
his Country good Service; and never attempt- 
ed to make his Eſcape, or oppoſe thoſe who 
came to apprehend him. He was tried, and 
condemned ; and being executed the 29th of 
November following, was afterwards hung in 
Chains. | 

In the mean Time, the People were further 
diſguſted at the Impriſonment of ſome Mer- 
chants, who refuſed to pay the Duties of Ton- 
nage and Poundage : And the creating Sir Ri- 
chard Weſton Lord T reafurer, and Prime 
Miniſter, who was ſuppoſed to be Popiſhly af- 
fected, ſtill increaſed their Fears and Jealouſies: 
Inſomuch that, though the Duke of Bucking- 
ham, who ſeemed to be the principal Butt and 
Object of the People's Fury, was now dead; 
when the Parliament met on the 20th of Ja- 
nuary, 1628-9 the Houſe of Commons appear- 
ed as clamorous as ever, falling immediately up- 
on the Illegality of the King's receiving Ton- 
nage and Poundage : W hereupon the King or- 
dered both Houſes to attend him at HJhitehall ; 
and acquainted them, that it was not his In- 
tention to challenge "Tonnage and Poundage, 
as his Right ; but that he took it only de bene 
eſſe, for the neceſſary Support of the Govern- 
ment, till it ſhould be granted him by Parlia- 
ment: And, as they had now an Opportunity 
of preparing a Bill for that Purpoſe, he expected 
they would do it, without Loſs of Time, ac- 
cording to the Profeſſions they had frequently 
made, of their Readineſs to gratify him in this 
Particular. 

This gave the Faction Occaſion to clamour 
more than ever. Inſtead of going upon the 
Bill ot Tonnage and Poundage therefore, as 
his Majeſty deſired, they exclaimed againſt the 


Growth of Popery and Arminianiſm, which 


that Incendiary Elliot cried out, were breaking 
in upon them, like an Inundation; averring, 
that ſome of the Biſhops themſelves were not 
Orthodox, or ſound in Religion. They pro- 
ceeded to ſend one of the Sheriffs of London to 
the Tower, for levying the Duties of Tonna 
and Poundage ; called the Officers of the Cu- 
ſtoms before them, for ſeizing the Goods of 
Mr. Rolls, one of their Members, for refuſing 
to pay Cuſtom : And when the King ſent them 
a Meſſage, that the Officers acted by his ex- 
preſs Orders, they cried out, Adjourn, Adjourn, 
breaking up in a tumultuous Manner. Bein 
aſſembled again, two or three Days after, Elliot 
roared out again, that he found the Lord T rea- 
ſurer J/e/lon was building on the Foundation 
laid by his Maſter the Duke : That the Mini- 
ſters were for breaking Parliaments, left Par- 
liaments ſhould break them; and that all 
Prieſts and Papiſts were protected by the T rea- 
ſurer: And when, on the 2d of March 1628-9 
4 Car. the Speaker delivered a Meſſage from 
his Majeſty, commanding them to adjourn, 
Elliot offered a Remonſtrance againſt Tonnage 
and Poundage ; and, the Speaker refuſing to 
read it, Sir Miles Hobart locked the Door of 
the Houſe, and took away the Key. Coriton, 
another zealous Member, aſſaulted and ſtruck 
Mr. Winterton, who was for obeying his Ma- 
jeſty's Command, while Elliot read the Re- 
monſtrance himſelf, and the Speaker was urged 


by Mr. Selden and others, to put the Queſtion : 
But 


1628, 


4 Car. I: 
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108 JC RITIC AL REVIEW of 
1623 But he anſwered, he was expreſly commanded | Keeper diſſolved the Parliament, there being but 16284, 

4 Car. J. by his Majeſty, to riſe as ſoon as he had deli- fewof the Commons preſent, as his Majeſty had * 5 
vered his Meſſage, and accordingly left the not thought fit to command their Attendance. GI 
Chair: But Mr. Denzil Holles, Benjamin Va- Thus much of the Hiſtory of that Parlia- 
lentine, and others, pulled him back again, and | ment which ſat in the 4th and 5th Years Car. 
held him in the Chair by Force: And when | I. ſeemed abſolutely neceſſary, to underſtand 
ſome of the Privy-Council endeavoured to re- | the Caſe of Mr. Stroud, and the reſt of the ob- 
leaſe the Speaker, Holles ſwore, by God's | noxious Members, who brought their Writs of 
undi, he ſhould not ſtir, till they gave him | Habeas Corpus, to obtain their Liberty, in 
leave to riſe ; and proceeded to read the follow- Eafter Term, 5 Car. I. I ſhall proceed in the 
ing Proteſt, vis. ** Whoever ſhall bring in | next Place to make ſome Remarks on the de- 
Innovation in Religion, or by Favour ſeek | taining thoſe Members in Priſon, | 
<« to extend, or introduce, Popery, or Armini- The Reader will remember, that the 
« aniſm, or other Opinions, 1 from | Counſel for Mr. Stroud, and the reſt of the Ren- 


« the true and orthodox Church, ſhall be re- 
<« puted a Capital Enemy to the Kingdom and 
© Commonwealth. 2. Whoever ſhall coun- 
<« ſel or adviſe the taking and levying the Sub- 
4 ſidies of Tonnage and Poundage, not being 
<« granted by Parliament, or ſhall be an Actor, 
« or Inſtrument, therein, ſhall be reputed an 
Innovator in the Government, and a Capi- 
de tal Enemy to this Kingdom and Common- 
« wealth. 3. If any Merchant, or Perſon, 
e whatſoever, ſhall_voluntarily yield, or pay, 
the Subſidies of Tonnage and Poundage, 
<« not being granted by Parliament, he ſhall 
cc likewiſe be reguted a Betrayer of the Liber- 
<« tiesof England, and an Enemy to the ſame.” 

The King, being informed of theſe tumul- 
tuous Proceedings in the Houſe, ſent a Meſſen- 
ger for the Serjeant, and his Mace (becauſe, had 
the Mace been taken off the Table, they would 
have been no longer a Houſe): But the mutin- 
ous Members kept the Serjeant locked in, and 
would not ſuffer him to attend his Majeſty. 
Then he ſent the Uſher of the Black-Rod, to 
order them to adjourn ; but they would not 
admit him, or receive his Meſſage: Whereup- 


on the King ſent for the Band of Penſioners, 


with an Intention (as *tis ſaid) to force an En- 
trance: Whereupon the Commons roſe ſudden- 
ly, having firſt adjourned themſelves to the Loth 
of March. 

The Day after the Tumult, viz. on the 3d 
of March, Warrants were iſſued by the Privy- 
Council, ſummoning nine of the moſt diſor- 
derly Members, mentioned in the Proceeding 
againſt Stroud, &c. to appear before the Board; 
which were obeyed by Holles, Elliot, Coriton, 


and Valentine; and the reſt afterwards were 


brought in, or ſurrendered themſelves : But 
they abſolutely refuſed to anſwer before the 
Council for any thing that had been ſaid or done 
in Parliament: Whereupon they were commit- 
ted to ſeveral Priſons. 

On the 10th of March, the Day the Com- 
mons were adjourned to, the King came to the 
Houſe of Peers; and, without ſending for the 
Commons, acquainted their Lordſhips, that it 
was meerly the undutiful and ſeditious Carriage 
of the Lower Houſe, that brought him thither, 
to diſſolve the Parliament. He did not, how- 
ever, judge all that Houſe guilty : But there 
were, he ſaid, ſome Vipers among them, who 
caſt this Miſt of Undutifulneſs over moſt of 
their Eyes: And as theſe muſt look for Puniſh- 
ment, their Lordſhips, on theother hand, might 
juſtly expect from him, all the Favour and Pro- 
tection that a good King owed to his loving 


and faithful Nobility. After which, the Lord 


nine impriſoned Members, inſiſted, that the 
Return of the Habeas Corpus was inſufficient, 
becauſe the firſt Warrant, mentioned in the 
Return, exprefled no Cauſe of the Commit- 
ment; and the ſecond only ſaid, they were 
committed for notable Contempts, committed a- 


the Habeas A 


Corpus 
brought by © 
Stroud , E. 1 


gainſt Ourſelf, and our Government, and for 


ftirring up Sedition againſt Ls; obſerving, that 
the firſt Warrant was directly againſt the Peti- 
tion of Right; and the Offences expreſſed in 
the ſecond, were not Capital, and conſequent- 
ly the Priſoners ought to bailed : And this ap- 
pears to have been the Senſe of the Judges, 
though they had not an Opportunity of deli- 
vering their Opinions in open Court, in Trinity 
Term, 1629. the Priſoners being removed 
from their reſpective Goals, to other Priſons. 


But it appears alſo, that it was the unani- 


mous Opinion of the Judges of the King's- 
Bench, when the Priſoners appeared in Court, 
on the firſt Day of the following Michaelmas 
Term, that as they ſtood charged with Con- 
tempts againſt his Majeſty, and with ftirring 
up Sedition, which were Criminal Matters, 
they ought to give Security for their good Be- 


Remarks on 
the Proceed- 


ngs again} 
Elliot &c. 


haviour : And as they refuſed to do this, their Seditin, 
future Impriſonment muſt be aſcribed, in ſome © © 


Meaſure, to their own Obftinacy ; which leads 


me in the next Place to conſider, the Proceed- 


ings againſt three of the nine Members, viz. 
Elliot, Holles, and Valentine, againſt whom 
the Attorney-General, the ſame Michaelmas 
Term, preferred an Information, for ſeditious 
Speeches, for a Contempt, and for an Aſſault 
on their Speaker. To which their Counſel 
anſwered, that it was lawful, and Parliamenta- 


ry, to charge Great Men, in the Houſe, with 


rimes committed againſt the Conſtitution : 
T hat it was no Contempt, to refuſe to adjourn, 
upon a verbal Command ; and that it was law- 
ful for the Houſe to detain .the Speaker in the 
Chair. However, that, theſe things being done 
in Parliament, they could only be queſtioned 
for them there ; and therefore they pleaded to 
the Juriſdiction of the Court; and refuſing 
to put in any other Plea, Judgment was given 
againſt them by nihil dicit, and they were 
ſentenced to be fined, and impriſoned, as has 

been related already: | 
As to the Reſolutions of the Commons, who 
raiſed the Rebellion in 1641. they will not be 
much regarded in this Caſe; after we have 
ſeen them, not only conſpire the Deſtruction 
of the King and Government, but fully accom- 
pliſh and execute their Treaſons: And though 
the Parliament, in the Year 1667. thought 
fit to aſſert their grand Privilege of Freedom 
of 
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of Speech, and reverſe the Judgment given, in 
the Coart of King's-Bench, againſt Holles; yet 
they ſeem to have admitted, that a Breach of 
the Peace (ſuch as the Aſſault upon their 
Speaker, and forcing him into the Chair) 
might be taken notice of, and puniſhed by the 
Courts in dog nn arſe for they obſerv- 
ed, that the Judges cunningly blended the 
Speeches and the Aſſault together, in their 
udgment, to give them a Colour for pronounc- 
ing it: And one of the Errors affigned for re- 
verſing the Judgment is, that the Court gave 
but one Judgment, as to the Words and the 
Aſſault, when the Defendants. pleaded two ſe- 
veral Pleas; fo that the ancient Maxim ftill 
remains unſhaken, that to a Charge of T reaſon, 
Felony, or Breach of the Peace, Privilege of 
Parliament cannot be pleaded : And had the 
Judgment been for Breach of the Peace alone, 
it had probably never been cenſured, or reverſ- 
ed: There is no doubt to be made, that a 
Member, who is aſſaulted in the Houſe by ano- 
ther Member, may Kill have an Action againſt 
the Aggreſſor, in the Courts of JYeflminſfter- 
Hall. There is nothing ſo ſacred within 
thoſe Walls, as the then Attorney-General ob- 
ſerved, as to privilege the Members to commit 
all Manner of Outrages there, with Impunity. 
But, notwithſtanding the Commons did then 

ſo loudly exclaim againſt the Court of King s- 
Bench, for refuſing to bail Perſons committed 
by the Kingand Council, without Cauſe ſhewn ; 
we have ſeen the Houſes themſelves, ſince that 
Time, aſſuming a Power, equal, if not ſupe- 
rior, to that the Crown then exerciſed ; ſend- 
ing Gentlemen to Priſon, without expreſſing 


any Cauſe, and not ſuffering them to be bailed, 


be Law, 
= concerning 


Bail. in Uri: it is enacted, That every 
nina] Caſes, any Crime (unleſs it be for Treaſon, or Felo- 
«this Day. ny plainly, and ſpecially, expreſſed in the 


or delivered, on their bringing Writs of Ha- 
beas Corpus: And the Judges have ſo reverred 
the Commitments of either Houſe, as not to 
dare to diſcharge the Priſoners, till the Parlia- 
ment has been pror | 
till it has been actually diſſolved ; and that not- 
withſtanding the Habeas __ Act, that was 
made for the Protection of our Liberties: 
Which leads me to 1 8 how the Law 
ſtands, in Regard to our Liberties at this Day. 
By a Statute made the uf Car. II. cap. 2. 
erſon committed for 


arrant) ſhall have a Writ of Habeas Corpus, 
returnable, immediate, before the Lord Chan- 
cellor, or one of the Judges, who may diſcharge 
him from his Impriſonment, taking a Recog- 
nizance, With one or more Sureties, Br his Ap- 
pearance, in the Ning s- Bench, the next Term, 
or at the next Aſſizes, Seſſions, c. where the 
Offence was committed, unleſs it ſhall appear, 
that the Party, ſo committed, is detained upon 
legal Proceſs, Order, or Warrant, out of ſome 
Court, that has Juriſdition of Criminal Mat- 


ters; or by a Warrant ſigned and ſealed by a 


Judge, or ſome Juſtice of Peace, for ſuch Of- 
fence, as, by Law, the Priſoner is not bailable. 

And if any Perſon ſhall be committed for 
'T reaſon, or Felony, plainly and ſpecially ex- 
preſſed in the Warrant; and if upon his Pray- 
cr, or Petition, in open Court, the firſt Week 
of the Term, or the firſt Day of the Aſſizes of 
Oyer and Toerminer, to be brought to his Trial, 


ogued; and, in ſome Caſes, 


he ſhall not be indicted the next Term, or 
Seſſions, after his Commitment, the Judges, 
upon Motion made to them in Court, by the 
Priſoner, or any for him, the laſt Day of the 
Term, or Seſſions, are required to ſet at Liber- 
ty ſuch Priſoner, upon Bail: And if ſuch Pri- 
ſoner ſhall not be indicted, and tried, the ſecond 
Seſſions after his Commitment, or ſhall be 
acquitted upon his Trial, he ſhall be diſcharged. 

And if any of the Courts of J/e/tminfter, in 
Term Time, or any Judge of the ſaid Courts, 
in the Vacation, ſhall deny ſuch Writ of Ha- 
beas Corpus, they ſhall ſeverally forfeit five hun- 


| dred Pounds, to the Party grieved. 


And it was further provided by this Act, 
That no Subject ſhould be ſent Priſoner into 
Scotland, Ireland, Ferſey, Guernſey, Tangier, 
or any Place beyond Sea: And that any Per- 
ſon 74 impriſoned, ſhould have an Action of 
falſe Impriſonment againſt the Perſons, by 
whom he ſhould be ſo committed, detained; 
impriſoned, ſent Priſoner, or tranſported ; and 
againſt all Perſons, who ſhould make, or ſign, 
any ſuch Warrant, or be adviſing, aiding, or 
aſſiſting, in the ſame; and that the Plaintiff 
ſhould recover treble Coſts, beſides Damages; 
which Damages ſhould not be leſs than five 
hundred Pounds ; and that the Offender ſhould 
2 a Premunire, and be incapable of a Par- 
on. 

And it was further provided, That, after the 
Aſſizes proclaimed, no Priſoner ſhould be re- 
moved from the common Goal of the County, 
but ſhould be tried before the Judge of Aſſize. 
However, after the Aſſizes, he may have his 
Habeas Corpus. And it is now held, that the 
Court of King's-Bench have a diſcretionary 
Power of bailing Perſons, almoſt in every Caſe, 


by the Statute of Veſtminſter 1. cap 15. as 
Sheriffs and Juſtices 05 de Peace =: EN 
though they have of late paid a much greater 
Deference to a General Commitment of either 
Houſe of Parliament, than to a Commitment 
by the King himſelf, or the Privy-Council, 
during the Continuance of a: Seſſion; yet, as 
has been obſerved, they do uſually venture to 
bail ſuch Priſoners as have been committed by 
either Houſe, after a Prorogation, or Diſſoluti- 
on: And there has been an Inſtance of this 


High-Treaſon, when the Parliament was diſ- 
ſolved, Hawk. 111. A Commitment for 
Diſobedience to a Decree of the Court of Chan- 
cery, however, is held ſtill to be good, without 
ſhewing what the Decree was: And the Perſon 
committed, is not bailable by the Court of 
King*s- Bench, notwithſtanding the Habeas 
Corpus Act: Nor will the King's-Bench bail a 
Perſon committed by any other Court of Re- 
cord; unleſs it appear, the Perſon is committed 
for a Fact, which is indeed no Crime; or not 
within the Juriſdiction of the Court commit- 
ting him; or where a Proſecution appears to be 
malicious, or the like. Haw. 112. t 

And though the Court of King's-Bench may 
admit to Bail, Perſons excluded by the Statute 
of Meſim. 1. cap. 15. yet they pay a great Re- 
gard to the Rules preſcribed by that Statute. 
There are few Inſtances of Perſons charged 


with Felony, or notoriouſly guilty of Treaſon, 
nome wat 


Court's bailing a Nobleman, impeached of 
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even for Treaſon, or Felony, and are not bound, 
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1623 But he anſwered, he was expreſly commanded | Keeper diſſolved the Parliament, there being but 16284, 
4 Car. I. by his Majeſty, to riſe as ſoon as he had deli- few the Commons preſent, as his Majeſty had * 85 
y Jerry's £ - . Car I, 
vered his Meſfage, and accordingly left the not thought fit to command their Attendance. een 


Chair: But Mr. Denzil Holles, Benjamin Va- 
lentine, and others, pulled him back again, and 
held him in the Chair by Force: And when 
ſome of the Privy-Council endeavoured to re- 
leaſe the Speaker, Holles ſwore, by God's 
IVounds, he ſhould not ſtir, till they gave bim 
leave io riſe; and proceeded to read the follow- 
ing Proteſt, vis. ** Whoever ſhall bring in 
Innovation in Religion, or by Favour ſeek 
© to extend, or introduce, Popery' or Armini- 
« aniſm, or other Opinions, diſagreeing from 
< the true and orthodox Church, ſhall be re- 
<« puted a Capital Enemy to the Kingdom and 
«© Commonwealth. 2. W hoever ſhall coun- 
<« ſel or adviſe the taking and levy ing the Sub- 
4 ſidies of Tonnage and Poundage, not being 
<« granted by Parliament, or ſhall be an Actor, 
« gr Inſtrument, therein, ſhall be reputed an 
Innovator in the Government, and a Capi- 
<« tal Enemy to this Kingdom and Common- 
« wealth. 3. If any Merchant, or Perſon, 
e whatſoever, ſhall_voluntarily yield, or pay, 
<« the Subſidies of Tonnage and Poundage, 
<« not being granted by Parliament, he ſhall 
cc likewiſe be reputed a Betrayer of the Liber- 
« tiesof England, and an Enemy to the ſame.” 

The King, being informed of theſe tumul- 
tuous Proceedings in the Houſe, ſent a Meſſen- 
ger for the Serjeant, and his Mace (becauſe, had 
the Mace been taken off the Table, they would 
have been no longer a Houſe): But the mutin- 
ous Members kept the Serjeant locked in, and 
would not ſuffer him to attend his Majeſty. 
Then he ſent the Uſher of the Black-Rod, to 
order them to adjourn ; but they would not 
admit him, or receive his Meſſage: Whereup- 
on the King ſent for the Band of Penſioners, 
with an Intention (as *tis ſaid) to force an En- 
trance: Whereupon the Commons roſe ſudden- 
ly, having firſt adjourned themſelves to the ĩoth 
of March. + | 

The Day after the Tumult, viz. on the 3d 
of March, Warrants were iflued by the Privy- 
Council, ſummoning nine of the moſt diſor- 
derly Members, mentioned in the Proceeding 
againſt Stroud, &c. to appear before the Board; 
which were obeyed by Holles, Elliot, Coriton, 


and Valentine; and the reſt afterwards were 
brought in, or ſurrendered themſelves : But | 


they abſolutely refuſed to anſwer before the 
Council for any thing that had been ſaid or done 
in Parliament : Whereupon they were commit- 
ted to ſeveral Priſons. 

On the 10th of March, the Day the Com- 
mons were adjourned to, the King came to the 
Houſe of Peers; and, without ſending for the 
Commons, acquainted their Lordſhips, that it 
was meerly the undutiful and ſeditious Carriage 
of the Lower Houſe, that brought him thither, 
to diſſolve the Parliament. He did not, how- 
ever, judge all that Houſe guilty : But there 
were, he ſaid, ſome Vipers among them, who 
caſt this Miſt of Undutifulneſs over moſt of 
their Eyes: And as theſe muſt look for Puniſh- 


ment, their Lordſhips, on theother hand, might. 


juſtly expect from him, all the Favour and Pro- 
tection that a good King owed to his lovin 


and faithful Nobility. After which, the Lord | 


Thus much of the Hiſtory of that Parlia- 
ment which ſat in the 4th and 5th Years Car. 
I. ſeemed abſolutely neceſſary, to underſtand 
the Caſe of Mr. Stroud, and the reſt of the ob- 
noxious Members, who brought their Writs of 
Habeas Corpus, to obtain their Liberty, in 
Eafter Term, 5-Car. I. I ſhall proceed in the 
next Place to make ſome Remarks on the de- 
taining thoſe Members in Priſon. - 

The Reader will remember, that the 


Counſel for Mr. Stroud, and the reſt of the Renu 
nine impriſoned Members, inſiſted, that the e Habe 
Return of the Habeas Corpus was inſufficient, $2”, Þ 


becauſe the firſt Warrant, mentioned in the Stroud, &;, A 


Return, expreſſed no Cauſe of the Commit- 
ment; and the ſecond only ſaid, they were 
committed for notable Contempts, committed a- 
gainſt Ourſelf, and our Government, and for 
ftirring up Sedition againſt Us; obſerving, that 
the firſt Warrant was directly againſt the Peti- 
tion of Right; and the Offences expreſſed in 
the ſecond, were not Capital, and conſequent- 
ly the Priſoners ought to bailed : And this ap- 
pears to have been the Senſe of the Judges, 
though they had not an Opportunity of deli- 
vering their Opinions in open Court, in Trinity 
Term, 1629. the Priſoners being removed 
from their reſpective Goals, to other Priſons. 

But it appears alſo, that it was the unani- 
mous Opinion of the Judges of the King's- 
Bench, when the Priſoners appeared in Court, 
on the firſt Day of the following Michaelmas 
Term, that as they ſtood charged with Con- 
tempts againſt his Majeſty, and with ſtirring 
up Sedition, which were Criminal Matters 


's 


rought by 


Remarks on 


be Proceed- 


ings againf 


they ought to give Security for their good Be- Elliot &c. 


haviour : And as they refuſed to do this, their Seditin, 
Co 


future Impriſonment muſt be aſcribed, in ſome 
Meaſure, to their own Obftinacy ; which leads 


me in the next Place to conſider, the Proceed- 


ings againſt three of the nine Members, viz. 
Elliot, Holles, and Valentine, againſt whom 
the Attorney-General, the ſame Michaelmas 
Term, preferred an Information, for ſeditious 
Speeches, for a Contempt, and for an Aſſault 
on their Speaker. To which their Counſel 
anſwered, that it was lawful, and Parliamenta- 


ry» to charge Great Men, in the Houſe, with 


rimes committed againſt the Conſtitution : 


That it was no Contempt, to refuſe to adjourn, 
upon a verbal Command; and that it was law- 
ful for the Houſe to detain .the Speaker in the 


| Chair. However, that, theſe things being done 


in Parliament, they could only be queſtioned 
for them there ; and therefore they pleaded to 
the Juriſdiction of the Court; and refuſing 
to put in any other Plea, Judgment was given 
againſt them by nihil dicit, and they were 
ſentenced to be fined, and impriſoned, as has 
been related already. 

As to the Reſolutions of the Commons, who 
raiſed the Rebellion in 1641. they will not be 
much regarded in this Caſe; after we have 
ſeen them, not only conſpire the Deſtruction 
of the King and Government, but fully accom- 


pliſh and execute their T reaſons: And though 


the Parliament, in the Year 1667. thought 
fit to aſſert their grand Privilege of 


: of 


Freedom 
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— 


eoncerning 


Bail, in Cri. it is enacted, That every 


of Speech, and reverſe the Judgment given, in 
the Court of King's-Bench, coxinft Holles ; yet 
they ſeem to have admitted, that a Breach of 
the Peace (ſuch as the Aſſault upon their 
Speaker, and forcing him into the Chair) 
might be taken notice of, and puniſhed by the 
Courts in Ve 25 eur for they obſerv- 
ed, that the Judges cunningly blended the 
Speeches and the Aſſault together, in their 

udgment, to give them a Colour for pronounc- 
ing it: And one of the Errors aſſigned for re- 
verſing the Judgment is, that the Court gave 
but one Judgment, as to the Words and the 


Aſſault, when the Defendants pleaded two ſe- 


veral Pleas; ſo that the ancient Maxim till 
remains unſhaken, that to a Charge of T reaſon, 
Felony, or Breach of the Peace, Privilege of 
Parliament cannot be pleaded: And had the 
Judgment been for Breach of the Peace alone, 
it had probably never been cenſured, or reverſ- 
ed: There is no doubt to be made, that a 
Member, who is aſſaulted in the Houſe by ano- 
ther Member, may Kill have an Action againſt 
the Aggreſſor, in the Courts of et minſter- 
Hall. There is nothing ſo ſacred within 
thoſe Walls, as the then Attorney-General ob- 
ſerved, as to privilege the Members to commit 
all Manner of Outrages there, with Impunity. 

But, notwithſtanding the Commons did then 
ſo loudly exclaim againſt the Court of Xing s- 
Bench, for refuſing to bail Perſons committed 
by the Kingand Council, without Cauſe ſhewn ; 
we have ſeen the Houſes themſelves, ſince that 
Time, aſſuming a Power, equal, if not ſupe- 
rior, to that the Crown then exerciſed ; ſend- 
ing Gentlemen to Priſon, without expreſſing 
any Cauſe, and not ſuffering them to be bailed, 
or delivered, on their bringing Writs of Ha- 
beas Corpus And the Judges have ſo reverred 
the Commitments of either Houſe, as not to 
dare to diſcharge the Priſoners, till the Parlia- 
ment has been prorogued; and, in ſome Caſes, 
till it has been actually diſſolved ; and that not- 
withſtanding the Habeas 22 Act, that was 
made for the Protection of our Liberties: 


Which leads me to 1 1 how the Law 


ſtands, in Regard to our Liberties at this Day. 
By a Statute made the Fal Car. II. cap. 2. 
erſon committed for 


nina! Caſes, any Crime (unleſs it be for Treaſon, or Felo- 


plainly, and ſpecially, expreſſed in the 


this Day. n - 
Warrant) ſhall have a Writ of Habeas Corpus, 


returnable, immediate, before the Lord Chan- 
cellor, or one of the Judges, who may diſcharge 
him from his Impriſonment, taking a Recog- 
Nizance, with one or more Sureties, 2 his Ap- 
pearance, in the King*s-Bench, the next Term, 
or at the next Aſſizes, Seſſions, Ic. where the 
Offence was committed, unleſs it ſhall appear, 
that the Party, ſo committed, is detained upon 
legal Proceſs, Order, or Warrant, out of ſome 
Court, that has Juriſdiction of Criminal Mat- 
ters; or by a Warrant ſigned and ſealed by a 
Judge, or ſome Juſtice of Peace, for ſuch Of- 
tence, as, by Law, the Priſoner is not bailable. 

And if any Perſon ſhall be committed for 


Treaſon, or Felony, plainly and ſpecially ex- 


preſſed in the Warrant ; and if upon his Pray- 
er, or Petition, in open Court, the firſt Week 
of the Term, or the firſt Day of the Aſſizes of 
Dyer and Terminer, to be brought to his Trial, 


| 


he ſhall not be indicted the next Term, or 
Seſſions, after his Commitment, the Judges, 
upon Motion made to them in Court, by the 
Priſoner, or any for him, the laſt Day of the 


ty ſuch Priſoner, upon Bail: And if ſuch Pri- 
ſoner ſhall not be indicted, and tried, the ſecond 
Seſſions after his Commitment, or ſhall be 
acquitted upon his Trial, he ſhall be diſcharged. 

And if any of the Courts of J/e/tminfter, in 
Term Time, or any Judge of the ſaid Courts, 


in the Vacation, ſhall deny ſuch Writ of Ha- 


beas Corpus, they ſhall ſeverally forfeit five hun- 
dred Pounds, to the Party grieved. 


That no Subject ſhould be ſent Priſoner into 
Scotland, Ireland, Ferſey, Guernſey, Tangier, 
or any Place beyond Sea: And that any Per- 
ſon 7 impriſoned, ſhould have an Action of 
falſe Impriſonment againſt the Perſons, by 
whom he ſhould be ſo committed, detained; 
impriſoned, ſent Priſoner, or tranſported ; and 
againſt all Perſons, who ſhould make, or ſign, 
any ſuch Warrant, or be adviſing, aiding, or 
aſſiſting, in the ſame ; and that the Plaintiff 
ſhould recover treble Coſts, beſides Damages; 
which Damages ſhould not be leſs than five 
hundred Pounds ; and that the Offender ſhould 
—_ a Premunire, and be incapable of a Par- 
on. 

And it was further provided, That, aſter the 
Aſſizes proclaimed, no Priſoner ſhould be re- 
moved from the common Goal of the County, 
but ſhould be tried before the Judge of Aſſize. 
However, after the Aſſizes, he may have his 
Habeas Corpus. And it is now held, that the 
Court of King's-Bench have a diſcretionary 
Power of bailing Perſons, almoſt in every Caſe, 
even for 'T reaſon, or Felony, and are not bound, 
by the Statute of Veſtminſter 1. cap 15. as 
Sheriffs and Juſtices of the Peace are: And 
though they have of late paid a much greater 
Deference to a General Commitment of either 
Houſe of Parliament, than to a Commitment 
by the King himſelf, or the Privy-Council, 
during the Continuance of a Seſſion; yet, as 
has been obſerved, they do uſually venture to 
bail ſuch Priſoners as have been committed by 
either Houſe, after a Prorogation, or Diſſoluti- 
on: And there has been an Inſtance of this 
Court's bailing a Nobleman, impeached of 
High-Treaſon, when the Parliament was diſ- 
ſolved, Hawk. 111. A Commitment for 
Diſobedience to a Decree of the Court of Chan- 
cery, however, is held ſtill to be good, without 
ſhewing what the Decree was: And the Perſon 
committed, is not bailable by the Court of 
King's- Bench, notwithſtanding the Habeas 
Corpus Act: Nor will the King's-Bench bail a 
Perſon committed by any other Court, of Re- 
cord; unleſs it appear, the Perſon is committed 
for a Fact, which is indeed no Crime; or not 
within the Juriſdiction of the Court commit- 
ting him ; or where a Proſecution appears to be 
malicious, or the like. Hawk. 112. 

And though the Court of King's-Bench may 
admit to Bail, Perſons excluded by the Statute 
of Meſim. 1. cap. 15. yet they pay a great Re- 


gard to the Rules preſcribed by that Statute. 


There are few Inſtances of Perſons charged 


with Felony, or notoriouſly guilty of Treaſon, 
| Ke "x" 


Term, or Seſſions, are required to ſet at Liber-- 


And it was further provided by this Act, 
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Theſe Proſe- 
cutions aid 


wot 4 f 4, fion of the Conſtitution, has been aſcribed, b 


Grand Re- 
dellion, 


| 


or Manſlaughter, that have been admitted to 
Bail, without ſome ſpecial Motive to induce 
the Court to grant it. As where a Perſon out- 
lawed alledges Error in the Record; or a Per- 
ſon is convicted contrary to Evidence; or the 
Plaintiff, in an Appeal, hath unreaſonably de- 
layed Proſecution; or where a Priſoner is in 
Danger of his Life, by Famine, or ſome ma- 
lignant Diſtemper. ibid. | 

It is the Practice of the Court of King's- 
Bench, in admitting a Perſon to Bail, who is 
actually preſent in Court upon an Indictment, 
or Appeal, of Felony, or other Crime, puniſha- 
ble with the Loſs of Life, or Member, to take 
a general Recognizance to the King in a cer- 
tain Sum, from each of the Bail, that the Pri- 
foner ſhall appear at a certain Day, &c. And 
alſo, that the Bail ſhall be liable, in Default of 
his Appearance, Body for Body: And it ſeems 
left to the Diſcretion of the Juſtices, in admitt- 
ing a Perſon to Bail for Felony, to take the 
Recognizance either in a certain Sum, or Body 
for Body. But at this Day, Perſons bound 
Body for Body, are not liable on the Forfeiture 
of the Recognizance, to ſuch Puniſhment as 
the principal would be, if found guilty ; but 
can only be fined. 2 Hawk. 115. 

A Perſon bailed for Felony, ought to have two 
Sureties at leaſt: And, it is the Practice of the 
King's-Bench, not to admit a Perſon to Bail 
upon a Habeas Corpus, on a Commitment for 
Treaſon, or Felony, without four Sureties. 
Pract. Reg. 110. 

Give me Leave to obſerve further, That the 
Ruin of King Charles I. and the utter Subver- 


ſome to the Proſecution of the Gentlemen 1a 
mentioned. It is ſuppoſed, if his Majeſty had 
never levied Money without Conſent of Parlia- 
ment, impriſoned the turbulent Members of the 
Houſe of Commons,. and queſtioned them in 
the Court of King's-Bench, for their Behaviour 
in the Houſe, he might have gone in Peace to 
his Grave: That theſe Proceedings gave the 
People a Handle, to encroach on his Preroga- 
tive, embarraſs his Affairs, and uſurp an Au- 
thority to controul, and even ſubdue the 
Crown; without which, they were taught, their 
Liberties and Properties could never be ſecured. 
But, ſurely, it is poſſible to fall into ſuch 

Times, that all the Wiſdom and Virtue that 
ever any Prince poſſeſſed, cannot preſerve him; 
and, if ever there was ſuch an unhappy Con- 
juncture, it was in this Reign: The Enemies 
of this Prince dwelt altogether on this arbitrary 
Diſpoſition, and the illegal Ways he took to 
raiſe Money, in order to juſtify their Rebellion 
and Uſurpation : But they are very filent as to 
the unparalelled Provocations they gave him, 
and the Neceſſities they reduced him to; 
which in a manner compelled him to take 
thoſe extraordinary Ways : Such was the un- 
dutiful Behaviour of the Commons to this young 
Prince, at his Acceſſion, before they could dil- | 
cern whether his Adminiſtration would be good 
or bad, that, though they had drawn the 
Crown into a War, they would not raiſe one 
Penny of Money to ſupport it; whereby the 
Expedition againſt Spain miſcarried in the firſt 
Year of his Reign; and in the 2d, the Princes 


of Germany and the Danes, in Confederacy | 


with England, were defeatedand ruined : Nay, 
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they went farther, and denied to ſettle the Du- 5 Car. 1, 


ties of 1 and Poundage on him, for tge 


ſupport of his Houſhold, under Pretence that he 
had taken them, on his Acceſſion, without 
their Leave, though his Anceſtors had ever done 
the ſame. And when they had diſtreſſed him 
to ſuch a Degree, what could they expect? 


His Majeſty ſaw the Government muſt fink, 


and be diffolved, if he had no Revenue to ſup- 
port his Adminiſtration z and the Parliament 
would not give him a Penny, unleſs he would 
diſcard the Duke of Buckingham, and ſuch of 
his Minifters as they had taken a Prejudice to, 
and ſuffer their Leaders to govern all his Coun- 
cils: And when the King declared, that the 


Duke was innocent, of his own Knowledge, 


of what they charged him with ; even this 
would not ſatisfy them: Now, unleſs it be ſaid, 
that a King is obliged to deliver up his Miniſters, 
how faithful and able ſoever, and transfer his 
Authority to ſuch Men as a powerful Faction 
ſhall impoſe upon him, I cannot ſee how he 
could avoid taking extraordinary Ways to 
raiſe Money, which was, indeed, what his 
Enemies wanted, and rejoiced to ſee him dri- 
ven to theſe Extremes: 'T here were agreat ma- 
ny Gentlemen among the Commons, it is true, 
that were for accommodating Matters, by 
granting hy and relieving the King's 
Neceſſities. But we find the Enemies of 
Miniſtry, the Puritans and Republicans, were 
too hard for them : When one Grievance was 
remedied, they immediately ſtarted another, 
and diſtracting the People with imaginary Jea- 
louſies and Fears, threw all into Confufion ; 
and by the ſame Acts they might have ruined 
any Prince that ever reigned. 

e have no Inſtance of a King of England, 
of more Virtue, Parts, and Learning, than 
King Charles the Firſt was; and, whatever 


his Enemies may ſuggeſt to the contrary, far- 


ther from aſſuming an arbitrary Dominion: All 
he deſired was, to retain the legal Prerogatives 
his Anceſtors enjoyed : He would, perhaps, 
have been contented with much leſs Power than 
many of them exerciſed, had he not ſeen the 
Commons aiming at Dominion, and daily en- 
croaching on the Regal Prerogatives; and found, 
if he gave way to their inſatiable Demands, 
they would infallibly deſtroy the Conſtitution 
both in Church and State. Ie is ſufficiently evi- 
dent, that the Ambition of the Commons, join- 
ed with the reſtleſs Zeal of the Puritans, to de- 


{troy the Church of England, and eſtabliſh their 


Idol, Presbytery, were the principal Sources of 
the Grand Rebellion ; and that thoſe People 
who reduced King Charles to the Neceſſity of 
raiſing Money by thoſe extraordinary Ways, 
were greater Enemies to their Country than 
thoſe, who adviſed him to uſe thoſe Means for 
his Preſervation. z 
Neceſſity has no Law, according to the Pro- 
verb; or rather, all Laws muſt give way to 
Neceflity : This is a Doctrine the Saints them- 
ſelves inculcated ſoon after, urging the Neceſſity 
of Rebellion againſt their Sovereign, to preſerve 
their Rights and Liberties; and taxed the Sub- 
je more arbitrarily and extravagantly, to ſup- 
port their Rebellion and Uſurpation, than any 
King had ever done. | 9 
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The rude Treatment of the Laws by their 
Hero Cromwell, when ſome urged Magna Cha- 
ta, in Defence of their Liberties and Properties, 
will never be forgot ; that mighty Advocate 
for Liberty and Property, when he had depoſ- 
ed his Sovereign, and uſurped his Throne, gave 
the grand Charter of the People's Liberties the 
Title of Magna Farta, and appears to have 
looked upon the reft of the Laws of the King- 


dom with equal Deriſion and Contempt; tax 


ing, impriſoning, decimating, tranſporting, and 
murdering the Nobility and Gentry, at Plea- 
ſure; who ſoon ſaw their Error, in contributing 
to the Deſtruction of the Monarchy; and no 
doubt, heartily wiſhed for King Charles's Ad- 
miniſtration again. 

But not to inſiſt on the Examples of Rebels 
and Uſurpers, who exclaim the loudeſt againſt 
the Invaſion of Liberty and Property, when 
they are out of the Adminiſtration, and are the 
moſt intolerable Oppreſſors themſelves, when 
poſſeſſed of Power: Let us but ſuppoſe that 
when King George I. came to the Crown, he 
had found it engaged in War with two potent 
Enemies, by the Advice of Parliament, (which 
was the Caſe of King Charles I.) and the Par- 


liament would not have raiſed one Penny of 


Money, either for the Support of the War, or 
the Maintenance of his Houſhold ; while our 
good Allies periſhed for want of our Afliſtance ; 
the Faction at the ſame Time, attacking and 
reviling his Adminiſtration, before he had been 
fix Months upon the Throne, and it was im- 
poſſible to diſcern whether it would be good or 
bad: Would King George's Friends, in ſuch a 
Caſe, have thought themſelves obliged to ſtand 
ſtill with their Arms a-croſs; and, becauſe the 
Parliament proved ſullen or peeviſh, have ſuffer- 
ed the Succeſſion of the Hanover Family to 


have been defeated, and his Enemies triumph 


over them? Would they not rather have exert- 
ed their utmoſt Efforts and raiſed Men and 
Money, by all the Methods they could invent, 
whether legal or illegal, to preſerve the Crown 
on his illuſtrious Head; and would they not 
have juſtified themſelves, as the Miniſters of 
King Charles the Firſt did, by that Almighty 
Plea of Neceſſity. 

Far be it from me to juſtify the Ways that 
were taken in the Reign of King Charles I. for 
raiſing Money, ſuppoſing it were poſſible to have 
avoided them ; but Neceflity, it ſeems to be a- 
2 on all Hands, will juſtify. taking Mea- 
ures that are not ſtrictly legal: And if a Prince 


of King Charless Wiſdom and Virtue was 


puſhed upon thoſe unwarrantable Ways and 
Means by the Perverſeneſs of a Faction; I wiſh, 
when ever any of his Succeſſors find them- 
ſelves in the like unhappy Situation, they may 
extricate themſelves out of their Difficulties by 
Ways leſs oppreſſive than thoſe that Prince was 
compelled to make uſe of. But to proceed; 
The Friends of Monarchy are frequently repre- 
ſented, by their Enemies, as in love with Sla- 
very, and ready to ſacrifice their Liberties and 
Properties to every ambitious Prince : But I 
would have the Republicans know, That the 
Loyalifts have as great a Value for thoſe ineſti- 
mable Bleſſings of Liberty and Property, as any 
Whig of them all: The only Difference is, 
That the former apprehend their Laws and Li- 


berties are more likely to be preſerved under a 
Monarchichal Form of Government ; and the 
latter imagine, That Liberty is no where to be 
found but in a Commonwealth: 

For my Part, if we are to be tyrannizedover, I 
had rather have one than five hundred Tyrants, 
I had rather ſee one upon the Throne, than a 
| Tyrant in every Pariſh almoſt : But it is very 

notorious, there is much more Danger of Op- 
preſſion and "Tyranny under a Commonwealth 
than a Monarchy; for the Weight of the No- 
bility and Gentry of a Nation will eyer prove 2 
Balance, ſufficient to prevent our Kings com- 
mitting any great Exceſſes; they will not ſee 
their Laws trampled on, and their Properties 
invaded, without oppoſing ſuch Encroachments, 
and repreſenting their Grievances tothe Throne; 
as we find by Experience they have frequently 
done with good Succeſs, even in the Reigns 
of our greateſt Princes, ſuch as Edward the 
Third, Henry the Fifth, that of Queen Elixa- 
beth, &c. But then they were ſo wiſe to be 
content with their ancient Privileges, and did 
not attempt to ſtrip the Crown of all its Prero- 
gatives: Where-ever this has been attempted it 
has always ended in Confuſion, and the Subver- 
ſion of the Government. And let the People's 
Grievances and Oppreſſions be never ſo inſup- 
portable under a Commonwealth, there is no 
Redreſs to be expected; the Tyrants are ſo nu- 
merous, and are Men of that Wealth and In- 
tereſt in every Part of the Nation, and have 
ſuch an Influence over the inferior People, a- 
mong whom they reſide, that there is no con- 
tending with them : In thoſe unhappy Times, 
when this was our own Caſe, we ſee the State 
would not ſuffer the People ſo much as to petiti- 
on for a Redreſs of Grievances, or find any 
Fault with their Adminiſtration, how deſtruc- 
tive ſoever to Liberty and Property. And if 
we look abroad into the Commonwealths of 
Venice, Genoa, and Holland, their Governments 
are more deſpotick than that of the Grand Seig- 
nior ; they will not ſo much as ſuffer the Peo- 
ple to mention, much leſs oppoſe, their Admi- 
niſtration ; and if they ſuſpect any of their Sub- 
jects to have a Deſign to demand any Alterati- 
on in the Adminiſtration, they are immediate- 
ly apprehended by a kind of Secret Committee, 
thrown into Dungeons, and perhaps put to 
death, without being ſuffered the Benefit of an 
open Trial: Theſe are ſome of the Liberties 
and Privileges uſually annexed to a Republican 
Form of Government, which ſome People are 
ſo fond of, and which ſurely none can heartil 
defire, unleſs they expect to conſtitute Part of 
the State, and enjoy the Privilege of domineer- 
ing over their Prince as well as their Fellow- 
Subjects. | 

Great Encomiums are beſtowed upon thoſe 
Patriots, who have from Time to Time con- 
tended to clip the Wings of the Prerogative, and 
make the Crown in a Manner dependant on the 
People : But what did they ever get by this Con- 
duct? King Charles II. being treated in this 
Manner, when he ſaw it was impoſſible other- 
wiſe to ſupport his Dignity and Authority, and 
he was in Danger of becoming ſubject to the 
| Commons, made .the Ieading Men amongſt 
them his Penſioners, and by that means pro- 
| cured their Conſent to a Standing Army; go- 
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verning as abſolutely in the latter Part of his 
Roles as ever his Predeceſſors had done before 
the Prerogative was reduced. | 

Whereas had thoſe wiſe Men been content 
with the ancient Conſtitution, neither Penſiona- 
ry Parliaments, or Standing Armies, had been 
thought neceſſary to force the Subjects Obe- 
dience: They need not then have raiſed 'T axes 
to pay their Repreſentatives for doing the Buſi- 
neſs of the Court, and pay thoſe 'T roops that 
were raiſed to bridle their Fury. 

Our wiſe Patriots, by aiming at an unbound- 


_ Liberty, and to be treed from the Dominion 


of their lawful Prince, compelled him to raiſe 
Forces for his Preſervation, which might have 
been fatal to their Liberties, if he had had any 
Inclination to invade them. It was happy for 


us, he deſired no more than that all his Subjects 


icht be eaſy and happy, and did not make uſe 
b Wels Fre to . id himſelf abſolute : If 
he had, we might have thanked thoſe Patriots 
for it, whoſe Ambition in a manner forced him 
into thoſe Meaſures. 
"Give me leave to obſerve further, That the 
Puritans have been the moſt implacable Ene- 
mies to the Conſtitution and Peace of their own 
Country of any Set of Men in it ſince the Refor- 
mation: We have ſeen them in Queen Elixa- 
beth's Reign, attacking her Government, and 
threatening to depoſe her, unleſs ſhe would de- 
ſtroy the eſtabliſhed Church, and introduce their 
Sect into the Adminiſtration: Nay, we find 
they were ready to join with the Pope and the 
Spaniard in the memorable Year 1588. to the 
utter Ruin both of our Religious and Civil 
Rights : But the Queen by hanging up ſome of 
theſe ſeditious Betrayers of their Country, put a 
ſtop to their Encroachments, and maintained 
the Dignity of the Crown; and yet were her 
Subjects then the happieſt People upon the Face 
of the Earth ; nor did the Nation ever make a 
greater Figure in the World, than under her 
Adminiſtration. _ 

King James I. on the contrary, unhappily 
relaxed the Reins of Government, and ſuffered 
the People to diſpute and controul his Admini- 
ſtration to ſuch a Degree, that, according to his 


Son's Expreſſion, they put the Dice upon him, and 


made him dependant on them. | 

Inſtead of the Stuarts endeavouring to eſta- 
bliſh a deſpotick Power, it is evident, the Puri- 
tans and Republicans, from the Time of their 
Acceſſion to this Throne, have endeavoured to 


deprive that Family of all its juſt Rights, and en- 


tirely to ſubvert the Conſtitution in Church and 
State, which they unhappily effected in the 
Reign of King Charles I. And yet we have 
ſeen ſome of our young Nobility and Gentry, 
whoſe Anceſtors fell with the Crown, and in 
Defence of it, ſtupidly celebrating that melan- 
cholly Day as a Feſtival, which the Nation 
juſtly ſolemnizes as a Faſt, for the deteſted Mur- 
der of one of our greateſt Monarchs, dreſſing up 
Calves Heads, making Bonfires, and pouring 
out red Wine, to ſhew how they approved of 
the ſpilling the Blood of that King ; and that 
they would gladly have embrued their own 
Hands in it, if they had lived in thoſe Days: 
What an Affront muſt this be to the Stuarts 
Race ; to the Prince, who now happily fills the 
Throne, and even to Monarchy itſelf? For 


thoſe Rebels gloried, they had deſtroyed the 


King, and Monarchy with him; and perjured 


the Stuart Family, and all Kingly Government. 

This the Saints then made the pious Teſt for 
admitting Men to Offices in the State, and all other 
Preferments; though they exclaim now againſt 
the Government, for requiring any Teſt of 


their Loyalty and Affection for the Eſtabliſhment, 


I ſhall conclude theſe Remarks with ſome Ac- 
count of Sir John Elliot, that grand Incendiary, 
who may be ſaid to have laid the Foundation of 
the civil Wars, though he did not live to ſee the 
glorious Confuſion he aimed at. 

This Gentleman, Mr. Echard informs us, 
was not of a very ancient Family, but had a 
good Eſtate in Cornwall: That he had been a 
Fellow-T raveller and an intimate Companion 
of the Duke of Buckingham's, before his Ad- 
vancement, and afterwards as great a Flatterer 
of him as any Man: That in the ſame Pariſh 
with Elliot lived another Gentleman of a fair 
Character, named Moyle, ſometime a Member 
of Parliament, with whom Elliot having had a 
Difference, went to his Houſe under pretence of 
a Viſit, and whilſt Meyle was drinking a Glaſs 
of Wine, Elliot treacherouſly ſtabbed him; and 
leaving the Gentleman, who hoſpitally enter- 
tained him, dead, as he imagined, made his 
Eſcape to London: Where he applied himſelf to 
Buckingham, and by his Means obtained a Par- 
don for the ſuppoſed Murder (pretending Meyle 
had been killed in a Rencounter.) Elliot was 
obliged, however, to advance a conſiderable Sum 
of Money to get the Pardon expedited, leſt the 
Baſeneſs of the Fact ſhould be diſcovered- before 


ſealed, but Elliot received Advice, that Mr. 
Moyle was in a fair Way of Recovery: Where- 
upon he applied himſelf to the Duke again, to 
have his Money returned, which his Grace did 
not gratify him in, but procured him the Hon- 
our of Knighthood, as an Equivalent for it ; 
which was, however, far from ſatisfying Elliot 
for the Money he had 
fore to be revenged on the Duke for the Injuſtice 
he apprehended was done him, by one who 
had formerly been his Equal, and his Friend; 
and did not fail to make good his Threats on 
every Occaſion. Mr. Meyle out- lived this 
Outrage above forty Vears, and gave this Re- 
lation of the Fact himſelf to the celebrated Dean 
Prideaux, from whom Mr. Echard had it: So 


Country, was founded on Revenge; and the 
greateſt Patron of Religion and Liberty among 


mous Aſſaſſin: He afterwards died a Priſoner in 
the Tower, where he was confined for refuſing 
to give Security for his good Behaviour, after 
having been guilty of numberleſs Inſults on the 
Government, raiſed a Tumult in the Houſe of 
Commons, and laid violent Hands upon their 
Speaker, which was the Occaſion of his Com- 
mitment and Proſecution in the King's-Bench - 
And though the Lords afterwards reverſed the 
Judgment againſt Holles for Error, it is re- 
markable that they were ſo ſenfible of the Me- 
rits, or rather Demerits, of this pretended Pa- 


| triot Elliot, that they never did reverſe the 


Judgment againſt him, but it remains upon 


Record to this Day, 2 


it had paſſed the Seals: And it was no ſooner 


paid. He vowed, there- 


that all this pretended Zeal of Elliat's for his 


the Commons, appears to have been an infa- 
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the whole Nation, by compelling them to abjure 5 Car, I, 
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TRIALS. 


The Trial of JAMES Lord 


1631, Uchiltrie, for Leaſing-making, and Calum- 164: 
ar F nies, uttered by him againſt James Marquis of Hamilton, the Earls of ; To a 


Trial of 


Hadddington, Roxburgh, and Buccleugh, tending to the ſowing Diſcord 


r chil- 8 0 . 7 . 

= between his Majeſty and the ſaid Scotiſh Noblemen, at Edinburgh, 30, 
No vember, 1631, 6 Car. I: 

The Inditt- | HE Dittay, or Indictment, ſets forth, Scotland, to aſſiſt the Marquis. By which 

went, That whereas, by ſeveral Statutes ot the | Leaſings, Calumnies, and flanderous Speeches, 


Kingdom of Scotland, it is enacted, 
that all Leaſing- makers, and Tellers of Lies, 
which may engender Diſcord between the King, 
his Barons, Great Men, and Lieges, ſhall for- 
ſeit Life and Goods to the King. Notwith- 
ſtanding which, the ſaid James Lord Uchiltrie, 
in the Month of May, then laſt paſſed, having 
heard by the Relation of Donald Lord Rea, 
that certain Speeches, Surmiſes, and Informa- 
tions were made unto him (the ſaid Lord Rea) 


untruly plotted, deviſed, and vented, by him, 
zgainſt the ſaid Marquis of Hamilton, the Earls 
of Haddington, Roxburgh, and Buccleugh, his 
Majeſty's faithful Counſellors, and loyal Sub- 
jets he had manifeſtly controverted the Tenor 
of the ſaid Statutes, and incurred the Pains 
therein mentioned, viz. the Puniſhment of 
Death, which ought to be executed on him, 
with all Rigour, to the Terror and Example of 
others. 


by David Ramſay, Robert Meldrum, and ſeve- 
ral other Perſons beyond Sea, in Sweden, Pomer- 
land, and Holland, reſpectively; and by the 
ſaid David Ramſay, and divers other Perſons, 
within the Kingdom of England, anent ſome 


The Evidence produced againſt the Lord . Eat 
Uchiltrie was, firſt, his own Examination be- dence produ- 
fore ſome Lords at London, the 20th of June; 
wherein he ſays, that about the 7th of May The Pri ſen- 
laſt, the Lord Rea told him (at the Bear, near“ Exami- 


_ Uthiltrie, not contented with revealing what 


Plot, and dangerous Purpoſe, intended againſt 
the King, Queen, and Prince, and againſt the 
Land, by ſurpriſing the King's Houſes and Caſ- 
tles of Edinburgh, Sterling, and Dunbarton ; and 
for ſeizing the "Town of Leith. The ſaid Lord 


the Lord Rea had informed him of, out of a 
malicious Deſign, and in order to create Diſ- 
cord betwixt the Lord Marquis of Hamilton, the 
Earls of Haddington, Roxburgh, and Buccleugh, 
and his Majeſty did on the 17th of May, then 
laſt paſſed, fonify to his Highneſs, that the Bu- 
ſineſs was Treaſon intended againſt his Majeſty; 
and that the principal Party was the Marquis of 
Hamilton, as he was informed; and to jnduce his 
Majeſty to believe him, he delivered to the 
Lord Treaſurer (J//ton) a Liſt of Names, 
toſhew his Majeſty, the Strength of the ſaid 
Marquis of Hamilton's Party and Adherents in 
Scotland: Wherein he named the Marquis of 
Hamilton, the prime Agent, and named the Earl 
of Melros, now Earl of Haddington, the Earl of 
Roxburgh, and the Earl of Buccleugh, to be 
Plotters: And that upon the Marquis's Arrival 
at London ſrom Scotland, the ſaid Lord Uchiltrie 
went to his Majeſty, when he was at Dinner, 
and boldly, and male-pertly, ſpoke theſe Words 
to him; Sir, now you know the Buſineſs, but 
know not the Time; and therefore, Sir, either do, 
or die; doing thereby, what in him lay, to move 
his Majeſty to take ſome ſudden and violent 
Courſe, for the Subverſion of the Life and Hon- 
our of the ſaid Marquis; and that the ſaid Paſ- 
ſages were maliciouſly forged, invented, and 
practiſed by the Panel (the Priſoner), without 
any Foundation, or Authority, from the Rela- 
tion of the Lord Rea, as was manifeſt, from his 
own Depoſitions, and by the Declaration of the 
ſaid Lord Rea, who had averred, that he knew 
nothing againſt the Perſon of the Marquis, but 
that he was as good a Subject, as any the King's 
Majeſty had ; and that the Panel (the Priſoner) 
and not the Lord Rea, did name the Earl of 


a Plot againſt this Land ; and though he had no 
certain ad for it, if he had ſtaid but five 
Weeks longer in the Lew Countries, he ſhould 
have known the Certainty : That on the 13th 
of the fame Month, he came to his, the Ex- 
aminant's Chamber, and told him. he had learn- 
ed more Certainty ; and that the Purpoſe of the 
Marquis of Hamilton's Levies, as divers of his 
Officers and Followers had informed him (the 
ſaid Lord Rea) was, that either they ſhould not. 
go out of England, or Scotland; or, if they did, 
they ſhould return to England, or Scotland a- 
gain, and ſurprize the King's Houſes and Caſ- 
tles in Scotland, viz. the Caſtles of Edinburgh, 
Stirling, and Dunbarton, and fortify themſelves 
in Leith, and ſhould afterwards take Berwick, 
and march into England, where they intended 
to ſeize the King's Perſon, and impriſon him; 
to ſend the Queen to a Cloyſter ; to captivate 
the young Prince with his Father, and to ſtrike 
off the Heads of all the principal Men about 
the King, both Engliſh, and Scots; and particu— 
larly the Lord Treaſurer of England, the Earl 
of Monteith, Sir William Alexander, and Sir 
Thomas Hope: That the Lord Rea, thinking 


than by himſelf, leſt thoſe, whom it concern- 
ed, might ſuſpe&t the Matter, deſired the Ex- 
aminant to acquaint his Majeſty, or the Lord 
Treaſurer, therewith ; and that he accordingly 
attended the Treaſurer, and told him, he had 
Something to reveal, that concerned his Ma- 
jeſty, and all his Kingdoms, and Poſterity; and 
that the Lord Treaſurer thereupon inſtantly 
went up to the King, and returning, told the 
Examinant, that his Majeſty had given him 
Commiſſion to hear his Relation. | 

The Examinant further ſaid, that the Lord 
Rea told him, he had much of this beyond Sea, 


But that, ſince his coming into England, he had 
ſpoken with Sir James Ramfay, Sir James 


Buccleug h, as one who would take up Arms in 


Hamilton, Colonel Alexander Hamilton, and 
Ff 


Captain 


it fitter to be diſcovered by the Examinant 


Lendon- Bridge), that he had believed there was — 


from Robert Meldrum, and David Ramſay : 


A CRITICAL REVIEW of 


Captain Douglaſs, and had gotten ſomething 
out of every one of them; and that he had al- 
ſo ſpoken with the Lord Seaforth, and under- 
ſtood fomewhat from him. 

That, on AZ:»4ay, the 16th of May, the 
Examinant attended the Lord "Treaſurer at 
Whitchall, and told him, the Matter he had to 
relate concerned the Lord Marquis of Hamil- 
ton, and his Actions; and delivered to the 
Treaſurer a Liſt of Names to repreſent the 
Strength, of the Lord Hamilton's Party and 
Adheren:s in Scotland: But he no ſooner men- 
tioned the Marquis of Hamilton's Name, than 
the Treaſurer ordered him to defer his Relation, 
till he had acquainted the King again: That 
the Examinant, attending the King, by the 
Treaſurer's Direction, the Thurſday following, 
he told his Majeſty, that the Buſineſs was 
Treaſon again his Majeſty ; and the Party 
was the Marquis of Hamilton, as the Exami- 
nant was informed: That it was the filthieſt 
Treaſon that ever was intended; and he was 
ſorry any Scotih Man ſhould have a Hand in it; 
for it was a Shame to the whole Nation: And 
then the Lord Rea himſelf coming in, made 
his Relation to his Majeſty, who ſent them 
both to the Lord Treaſurer ; and his Lordſhip 
directed the Lord Rea, to put his Relation in 
Writing : Whereupon the Lord Rea, and the 
Examinant, went away together, and ſat up all 
Night: And the Lord Rea firſt putting it into 
Writing, the Examinant wrote it out of the 
Lord Red's Papers, who carried it the next 
Day to the Lord Treaſurer ; but the Exami- 
nant was not then preſent. However, attending 
the Treaſurer afterwards, he demanded whoſe 
the Hand-Writing was; and the Examinant 
acknowledged, it was his; and it not being ſub- 
ſcribed, the Examinant carried the Lord Rea 
to the "Treaſurer's, where he read over the 
Paper, and ſigned it, faying, He would ſeal it 
with his Blood. The Examinant further faith, 
that he told the Lord Treaſurer, that the Lord 
Rea Informed him, he had yet more, and would 
fay ſo much, that the Marquis ſhould not have 
the Face to deny it; which the Lord Rea, 
then preſent, affirmed : Inſomuch that the 
Lord Treaſurer ſaid, Then is the Buſineſs at 
an End, and there needs no Writing. 

That the Lord Rea told the Examinant, on 
the Sunday Morning, when the Marquis of 
Hamilton arrived Poſt from Scotland, that the 
Lord Szaforth aſſured him (Lord Rea), that 
their Purpoſe was to take the King, the Queen, 
and Prince: And the Examinant demanding, 
how they would effect it, the Lord Rea repli- 
ed, the Lord Seaforth had told him, they 
were great with the Earl of Dorſet, who had 
the Cuitody of the Prince ; and that he (Lord 
Rea) allo ſaid, he was aſſured by the Lord 
Roxburgh, that the Marquis, and his Com- 
pany, would haſten their Purpoſe ; adding, that 
the Hamiltons had ſurely taken ſome Vent of 
the Buſineſs: That Rea alſo ſaid, Sir James 
Ramſay told him, he had 1500 Men in Rea- 
dineſs; but they ſhould not come to London, 
till their Buſineſs was ready withal ; which the 
Examinant, the ſame Morning, acquainted the 
Lord Treaſurer with, and wiſhed the Lord 
Treaſurer to adviſe the King, to go to London, 
for his Security : And that the ſame Day, when 


the King was at Dinner, the Examinant ac- 
knowledges he ſpoke theſe Words, Sir, now we 6 
know the Buſineſs, but know not the Time; and 
therefore, Sir, either do, or die, 


hen the Lord Rea's Examination, the j,,,p.., 
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21ſt of June, was read, wherein he acknow- Examina;. 
ledged, that two or three Days before the Mar-“ 4d. 


quis of Hamilton went to Scotland, he (Lord 
Rea) did ſay to the Lord Uchiltrie, that his 
Lordſhip was better acquainted with the Laws 
of this Land, than the Examinant; and there- 
fore deſired to know, what Danger it was, if 
any Man, hearing beyond Sea of things that 
might be dangerous to the King or State, ſhould 
not reveal it? To which the Lord Uchiltrie 
anſwered, No leſs than your Head and Eftate : 
And this was all that paſſed between them, at 
that Time: But that going to Lord Uch:/trie's 
Lodgings again, about ten Days after, he asked 
him the ſame Queſtion, and defired his Ad- 
vice: And the Lord Uchiltrie promiſed readily 
to adviſe him, when he ſhould be acquainted 
with the Particulars ; and that he would not re- 
veal the Matter, without his Conſent : W here- 
upon, he (the Lord Rea) told the Particulars 
to the Lord Uchiltrie, who ſaid, it was neceſſa- 
ry the Matter ſhould be diſcovered, and doubt- 
ed the Examinant had concealed it too Jong al- 
ready. To which he (Lord Rea) replied, 
that conſidering it concerned one ſo near the 
King, as the Marquis of Hamilton, he thought 
it not fit to break it to the King himſelf, left 
his Majeſty ſhould reject it; but it was fitter 
for ſome other to doit; and therefore defired 
his Opinion, how to diſcover it : And that the 
Lord Uchiltrie, by his (the Lord Rea's) Con- 
ſent, went the next Morning to the Lord 
Treaſurer's, to lay the Matter before him: 
But the Lord Treaſurer then refuſed to hear 
him, till he had a Warrant from the King : 
And that both the Lord Uchiltrie, and the Ex- 
aminant attending the King afterwards, at 
Greenwich, he (Lord Rea) made a full Relati- 
on to his Majeſty : And that the King de- 
manding, why he had not told him ſooner of 
it, he, the Fxaminant, anſwered, that conſider- 


ing the Nearneſs of the Marquis of Hamilton 


to his Majeſty, he was afraid his Majeſty would 
have been impatient with him (the Kxami- 
nant) : That thereupon they were referred to 
the Lord Treaſurer, who directed him (Lord 
Rea) to put the Relation in Writing : Where- 
upon he and the Lord Uchiltrie fat up together 
all Night ; and the Examinant writing it firſt 
down, the Lord Uchil:irie wrote it, Sheet after 
Sheet, out of the Examinant's Paper, who car- 
ried it to the Lord Treaſurer ; but not having 
ſigned it, he, (Lord Rea) and the Lord Uchil- 
trie, went to the Lord Treaſurer's again, two 
or three Days after, where he (Lord Rea) 
ſigned it, and ſaid, He would make it good with 
his Blood: That the Examinant afterwards had 
further Particulars from the Lord Seaforth, 
which he communicated to the Lord Uchilrrie, 
who told the Examinant, on Sunday Morning, 
that he had been with the Lord Treaſurer, and 
had told him of the Paſſages with the Lord Sa- 


forth, and of the Marquis's Return from Scot- 


land; and that he conceived his Majeſty might 
be in Danger at that Time. To which the 
Examinant replied, he had done ill; for there 


was 


' : . I 
rler ae * * 
pPHH—a Humm 


6 


Kr 


RIAL S. 


114 


— 


1631. 


6 Car. I. 


was no ſuch ſudden Danger to be feared; and 
that the Examinant being the ſame Afternoon 
with his Majeſty, after he had been ſo adver- 
tiſed of preſent Danger, the Examinant told 
him, he had been with the Lord Seaforth, but 
had not the Certainty of things, deſiring he 
might go to the Lord Seaforth's again, and he 
ſhould learn all: And his Majeſty declaring, 
what Danger had been ſuggeſted to him, on the 
Return of the Marquis, the Examinant pro- 
teſted, he knew nothing againſt the Perſon of 
the Marquis ; but that he was, for ought the 
Examinant knew, as good a Subject as any the 
King had. 

Then a ſecond Examination of the Lord 


Aſjecnd Rea, taken the ſame the 21ſt of June, 1631. 


Examination 


of Lord 
Rea, 


A ſecond. 


Examinati- Lord Uchiltr ie, 
en of Lord 
Uchiltri | £8 


was read, wherein he ſays, that having delibe- 
rately read over the Examination of the Lord 
Uchiltrie, taken the 20th Inſtant, he acknow- 
ledged, it was all true in Subſtance, unleſs in 
the following Particulars, viz. that he did not 
tell the Lord Uchiltrie, the 13th of May, that 
he had learned more Certainty than ever he 
had before; but that he had learnt more 
Certainty, ſince he came to England, than he 
had before ; and that inſtead of n, they 
intended to ſtrike off the Heads of all the prin- 
cipal Men about the King, the Examinant 
ſaid, he was informed, they would ſtrike off the 
Heads of the Spaniſb Faction; and named the 
Lord Treaſurer, the two Biſhops, the Earl Mar- 
ſhall, the Earl of Carliſſe, Sir Francis Cotting- 
ton, the Lord Monteith, Sir William Alexander, 
Sir Thomas Hope, and Sir Xenelm Digby ; and 
that he was ſo informed, touching the Spaniſh 
Faction, by Mr. Meldrum, and David Ram- 
ſay ; and touching the Scots, by the Earl of Sea- 
forth. He acknowledges, he ſaid, that ſince his 
coming to England, d ſpoken with Sir 
James Ramſay, Sir James Hamilton, and Cap- 
tain Douglaſs, and gotten ſomewhat out of eve- 
ry one of them; but denied, he had ſpoken 
with Alexander Hamilton, ſince his coming to 
England. | 
He denied, that either he, or the Lord Uchil- 
trie, ſaid, that he could ſay ſo much, as the 
Marquis ſhould not. have the Face to deny it; 
but that he ſaid, he could bring as honeſt a 
Man, as this Examinant, that would tell to the 
Marquis's Face, more than this Examinant 
would do: And this he meant of the Lord 
* * 
e confeſſed, he ſaid, Sir James Ramſay 
told him, he had fifteen hundred Men in Rea- 
dineſs ; but that he would not bring them toge- 
ther, till the Parties in Scotland were firſt rea- 
dy: That Sir James told him as much; and 
that there were good Officers; and the Earl 
of Eſſex, and the Archbiſhop of Canterbury, 
were Sureties for ſome of them; which was all 
he ſaid concerning the fifteen hundred Men. 
That he was not acquainted with the Lift 


of Names delivered by the Lord Uchiltrie to | 


the Lord Treaſurer; nor had any thing to do 
therein, 

After which, the ſecond Examination of the 
taken the 24th of June, 1631. 
was read ; wherein he ſays, he was acquainted 
with the Buſineſs concerning the Marquis of 
Hamilton, by the Lord Rea: But that the 
Lord Rea was not privy to the Liſt of Names 
this Examinant delivered to the Lord Treaſu- 


rer; and that the Reaſon he did in that Paper 
mention the Lord Marquis, to be the prime A- 
gent, was, the Lord Rea's telling him, the 

ord Marquis's Followers had ſaid, the Intent 
of the Marquis's Levies was to invade Scotland : 


he had gone too far, he truſted his Majeſty 
would impute it to his Duty. 

That being asked, Why, in the ſaid Paper, 
he made the Earls of Melros Roxburgh, and 
Buccleugh, to be Plotters, he ſaid, the Lord 
Rea told him, the Lord Seaforth had affirmed 
to him, that the Earls of Melros and Roxburgh 
were acquainted with the Particulars and Secrets 
of the Buſineſs ; and that the Lord Rea ſaid, he 
could not gueſs who elſe ſhould be in the Plot, 
unleſs the Lord Buccleugh ; of whom the 
Lord Rea ſaid he heard him ſpeak terrible and 
preſumptuous Words againſt the King, at his 
own Table, in Holland. 

That he might have miſtaken, when he ſaid, 
they intended to ſtrike off the Heads of Al 
the principal Men; for, ſince he recollected 
himſelf, he believed the Lord Rea ſaid, they 
would ſtrike off the Heads of Many. 

That he did ſtill avow, he ſaid before the 
Lord Treaſurer, that the Lord Rea could ſay 
ſo much, as the Marquis ſhould not have the 
Face to deny it: And that the Lord Rea be- 
ing then preſent, and hearing it, did not gain- 
lay it. | 


Speech with him, touching the Earls of Melros 
and Roxburgh being privy to the Particulars 
and Secrets of the Lord Marquis's Buſineſs, was 


Scotland ; and that the Lord Uchiltrie having 
ſome Diſcourſe with this Examinant, who 
might be likely to take Arms in Scotland, 
if the Marquis of Hamilton ſhould take up 
Arms; the ſaid Lord Uchiltrie, and not this 
Examinant, named the Lord Buccleugh ; and 
that thereupon the Examinant told him, that 
at the Siege of the Boſch, he heard the Lord 
Buccleugh uſe ſome Words, whereby this Exa- 


minant took him to come mal-content out of 
England. 


not to proceed againſt him in Scetland, but in 
England; and by the Laws of that Kingdom, 
as the Offence is alledged to be committed 
there. ä 

To which the Lord Advocate anſwered, 
that his Majeſty, by his Letter, had ordered 
the Council, that he ſhould be tried by the 
Laws of Scotland; and that his Majeſty's Let - 
ter was grounded on the Civil and Common 
Law. Ke 

The Priſoner's Counſel replied, That his 
Majeſty's Letter muſt be underſtood without 
Prejudice to his lawſul Defence; and, that the 
alledged Crimes contained in the Indictment, 
might be lawful in England, though criminal 
in Scotland : T hat there was no reaſon the Pri- 
ſoner ſhould be puniſhed in Scotland, for a Fact 


committed in Eng/and, not puniſhable by the 
Laws of England. 


That 


6 Ca r. I. 


And if, out of his Care for the King's ys | 


A third Examination of the Lord Rea, the 4 id 


24th of June, alſo was read; wherein he ſays, Examination 
that the firſt Time the Lord Seaforth had any L d Rea. 


on Monday, after the Marquis's coming out of 


Theſe Examinations having been read in Z, yy 
Evidence againſt the Lord Uchiltrie, his Ad- trie De- 
| vocates (or Counſel) objected, that they ought “ce. 
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1631, That the Facts laid in the Indictment had 
6Garl 0 Dependance or Relation, to the Leaſings 
WYDS mentioned in the Acts therein recited: That it 

was incumbent on every Subject, that ſhould 
hear treaſonable Speeches, to reveal them, whe- 
ther they were true or falſe ; for that the Hear- 
er was no Judge of: "This could not be conſtru- 
ed a telling of Lies, to create Diſcord between 
the King and his People, but rather to ſuppreſs 
and prevent* the ſame : That the concealing 
Treaſon was puniſhable by the Laws of all 
Nations, as well as thoſe of that Kingdom, and 
particularly, by the Acts that had been cited; 
and conſequently the Diſcovery of it could not be 
Criminal: That the ſame Acts that were made 
againſt Leaſing-making, required the Hearer 
of T reaſon, to reveal it on Pain of Death; fo 
that the Priſoner was under a Neceſſity of diſ- 
covering it. | 
Reply of tle The King's Advocate replied, That if the 
King's Ad- Priſoner had confined himſelf within his Duty 
vecate. of Revealing the Treaſon, although it had been 
falſe, he would have deſerved to have been re- 
warded for it, rather than puniſhed : But when 
he had heard only ſome conjectural Speeches 
from the Lord Rea, and had thereupon poſi- 
tively charged the Marquis of Hamilton, and the 
Earls of Haddington, Roxburgh, and Buccleugh, 
with Treaſon, without ſufficient Grounds, ad- 
ding twenty or thirty other Noblemen, as Ad- 
herents to them, and had uſed that Motto, Sir, 
Noto either do or die, in order to incenſe his 
Majeſty to take ſome violent Courſe againſt 
the Marquis's Perſon, or Life ; this might well 
be interpreted Lea/ing-making, within the Acts 
of Parliament mentioned in the Indictment: 
The Priſoner was not proſecuted for relating 
what he had heard of the Lord Rea, but for the 
Additions and Comments he had made on that 
Relation. | 
an} The Priſoner's Counſel urged on the other 
Tie 5, % Side, That he had added nothing, but what 
e:ntinued, might be ſupported by the Relation, he had re- 
ceived from the Lord Rea; and that, if it a- 
- greed in Subſtance with what the Lord Rea had 
depoſed, and might be fairly deduced from it, 
the Priſoner could be charged with Lea/ing-mak- 
ing: There was no Neceſſity of his repeating 
the very Words the Lord Rea had uttered; 
and they inſiſted, that the Lord Red's firſt 
Examination on the 18th of May, and ſigned 
by him, might be read in the Priſoner's Juſti- 
4s £xan;. fication, which was with a great deal of Diffi- 
nation 2 culty, at length, allowed to be read by the 
Lord Rea King's Advocate; in which the Lord Rea de- 
1 Pal þ _ poſed, That while he was at Stockholm, Colonel 
the Priſoner, Alexander Hamilton, Brother to the Earl of 
Haddington, Sit James Hamilton, Son to the 
ſaid Earl, and two more of the Hamiltons, who 
were Officers in the King of Sweden's Army, 
quitted that Service, to ſerve under the Mar- 
quis of Hamilton: That drinking Healths one 
Night with the ſaid Hamiltons and David Ram- 
ſay, the Examinant asked Colonel Alexander 
Hamilton the Marquis's Chriſtian Name, who 
anſwered, James, by the Grace of God; and 
Sir James added, King of Scotland, and it ſhould 
be ſo That the ſame Night, being alone with 
David Ramſav, he told the Examinant of ma- 
ny Abuſes in the Court of England, laying the 
blame upon the Lord Treaſurer, and ſaid, Po- | 


pery and Arminianiſm had ever come from the 
Biſhops: That there was nothing looked for, 
but Deſolution and Change in Religion; and 
that the poor Soul the King was blinded to his 
Ruin ; and he had retired from Court, becauſe 
no honeſt Man could live there : And when the 
Examinant anſwered, there was no Remedy but 
Patience, Ramſay replied, By God, Donald, I 
will uſe your own Phraſe, Ne muſt help God to 
amend it: That demanding, what Content my 
Lord Marquis had at home, he ſaid, None ; for 
the King had forced him to marry a Wife that 
wasa very Beaſt : Adding, that the Lord Mar- 
quis was a good Proteſtant, and before it were 
long, he would let the World ſee his Aim was 
the Defence of Religion: To which the Exa- 
minant anſwered, it availed them little to make 
the Goſpel a fair Paſſage in Germany, if they 
loſt it at home: Whereupon Ramſay ſaid, 
There were many honeſt Men in their Land, 
and the Marquis would uſe his Army to protect 
them, which was his only Aim: That in July 
the Examinant met Mr. Meldrum at Stockholm, 
and asking him, what News from England, he 
anſwered, Matters were worſe and worſe; the 
King gave greater Way to Papiſts and Armi- 
nians than before: That Cottington was gone 
to beg Peace with Spain : However, -the Mar- 
quis governed all; was made Keeper of J/indſer, 
and Knight of the Garter, and was to be Ad- 
miral of England: That the Examinant tell- 
ing Meldrum, his Couſin David Ramſay had 
ended his Negotiation to his Mind ; and that 
Alexander Hamilton was to get Powder, Arms; 
and Ammunition, for the Marquis, from Swe- 
den; Meldrum threw down his Cap, cut a Ca- 
per, and ſaid, Good News; I am made for ever: 
But, good my Lord Rea, is this true? To 
which the Examinant anſwered, Yes; for I 
have one Double of the Contract; I am engag- 
ed in the Buſineſs to David Ramſay, Alexander 
Hamilton, and Sir James Hamilton, and b 
Letter to my Lord Hamilton. O] my Lord, 
ſaid Meldrum, that was the Work of God, and 
not Man, to inſpire your Lordſhip to go 
with us. 

That Meldrum told Lindſay, a friend of 
the Examinants, That fix thouſand trained 
Soldiers would do the Turn, with their own 
Faction in the country: That the next Day 
Meldrum ſaid to the Examinant, that King 
Charles was good for nothing ; created for 
nothing but Deſolations, and undoing of King- 
doms, Religion, and People: There was no 
way but to immure him, or clap him in a Dun- 
geon, which was eaſy to be done; for after the 
Men were liſted in Scotland, they might take a 
Month's Time to learn to handle their Arms at 
Leith, without Suſpicion ; and might ſeize on 
the Caſtles of Edinburgh, Stirling, and Dum- 
barton, in one Night ; and having fortifyed 
Leith, and taken Berwick, they might after- 
wards march into England: That Meldrum 


added he was writing a Declaration of the Juſtice 


of the Marquis's Quarrel, with the tyrannical 
Uſage and Sufferings of the Church under 
King James, and now worſe groaning under his 
Son, with the Hamilton's clear Title to the 
Crown ; and that nine of the beſt Earls in Scot- 


land would live, and die with them : That the 


Body of England was alſo with them, and ſome 
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Ness of the Birth of the Prince, the Ex- 


of the Nobility, for evil Will to the Trea- 
That the next Day, there coming 


aminant demanded, if that would cool the 
Marquis's Intentions; whereupon Meldrum 
ſighed, and ſaid, Not if the king and Queen 
of Bohemia would give their Daughter to the 
Marquis, as they had promiſed. 

That meeting Meldrum afterwards at Lef- 
lies Tent, Meldrum took the Examinant a- 
ſide, and related ſome Converſation he had 
with the Secretary of Sweden : Said, he told 
the Secretary, that it was greatly for the Ad- 
vantage of his Maſter, whoſe Ambition was 
without Limits, that the Marquis ſhould raiſe 
a War in Britain; for, if the king of Swe- 
don would reduce Denmark, his Britiſb Majeſty 
would not be able to aſſiſt his Uncle; and the 
Swediſh Secretary anſwered, That we care 
not for, nor do we fear, your king; for if he 
would not help his own Siſter, he will never 
help his Uncle; That Meldrum added, they 
intended to caſt the prince into Priſon with 
his father, and ſend the Queen home to her 
mother: That they would impriſon their Ad- 
verſaries, till all was their own; and the Marquis 
would take Pledges of all that ſtood Neuter. 
That the Examinant going afterwards to 
Helland, met David Ramſay at Amſterdam, 
who brought him a Letter of Compliment 
and Thanks from the Marquis: Told him, all 
went right with the Marquis; and he had 
gotten ten thouſand Pounds from the King, 
and the Wine-Cuſtoms of Scatland for ſixteen 
Years, which he would ſell: That all Things 
went on without Obſtacle; they only ſtaid 
for Arms and Ammunition, eſpecially Powder, 
and deſired the Examinant to Preſs the Swe- 
diſh Ambaſſador hard for ſome: That asking 
where their Forces were to meet, Ramſay 
ſaid upon the Sea, and afterwards Land in 
Scotland or England; but he would ſay no 
more: The Marquis would communicate 
things to him that he durſt not. 

Ramſay alſo ſaid, 'That England had made 
a Peace with Spain very prejudicial to the 
Hollander: That Carliſle, Cottington, Kenelm 
Digby, and the Spaniſh Faction, had prevail- 
ed on the King 
Fiſhing, which fell out luckily for them; and 
deſired the Examinant to make an Intereſt 


with the Prince of Orange and the States, 


to aſſiſt the Marquis; which he did. 

T hat at the 1 
land, he waited on the Marquis, who re- 
turned him Thanks, and ſaid, he would de- 
tain him with him, aſſuring the Examinant 
that he that would hazard himſelf with him in 
this Buſineſs, it ſhould be a tye to him and 
his Poſterity, to hazard his Fortune and Eſtate 
with him and his. 

That the Marquis going down to Green- 
wich in a Barge, with Sir James Ramſay, 
Sir James Hamilton, and ſome other Scots 
; Gentlemen, the Marquis's Dependants, it 

was moved, If they went to make an Inſur- 
rection, where they ſhould begin; and the 
Marquis anſwered, would march to London 
directly; and the ſame Day the Marquis told 
the Examinant, he would ſell the Wine- 


Cuſtoms, for he expected no more from Eng- | 


No. 6. III. 


to bar the Hollander from 


xaminants coming to Eng- 


land: That Captain Dauglaſs told the Exami- 
nant, that they ſhould have a hundred Barrels 
of Powder from the King, and they would 
make a ſhift for Arms: That Sir Tames Ram- 
ſay told the Examinant the laſt Sunday at 
Greenwich, he had 1500 Men in Readineſs 
on a Week's Notice, or leſs; and he ſtaid 
only till he heard the Men of Scotland were 
ready ; and that he ſhould meet them at the 
Rendezvous at Norwich; and Sir Fames 
Hamilton told him, the Engliſh Rendezvous 
would be at Harwich : That the Earlof Rax- 
burgh told the Examinant, that he, and others, 
the Marquis's Friends, were at firſt againſt 
theſe Courſes; but ſince they ſaw his Lordſhip 
ſo far engaged, and, that he only aimed at the 
Glory of the God, he and all his friends 
would put to their helping Hand: That the 
Marquis thought himſelf ever bound to the 
Examinant, and ſo did all his Friends; and 
he (Lord Roxburgh) aſſured him, he truſted 
him ; and that he never took a more faſt and 
real Friend by the Hand. 

After the reading this Depoſition of the 
Lord Red's, the King's Advocate obſerved, 
that it was plain the Priſoner had affirmed the 
Treaſon poſitively; and that the Marquis 
was prime Agent; together with the * 
ſpoken to his Majeſty an the Sunday after 
Dinner ; as alſo his calling the Earls of Had- 
dington, Roxburgh, and Buccleugh, Plotters: 
And that he had no Warrant from the Lord 
Rea far theſe Allegations ; for the Repreſenta- 
tion made by the Priſoner of the prime A- 
gent and Plotters, was given in on the 16th of 
May, whereas, the Lord Rea's Examination 
was not given in till the 18th of the ſame 
Month. | | | 

To this the Priſoner's Counſel anſwered, 
that when he charged the Marquis, and the 
other three Lords, with Treaſon, he did 
not do it of his own Knowledge, but added, 
as he was informed, which acquitted him of 
being a Leaſing-maker, or Forger of Lies: 
And, that he ſpoke it by Information, was 
Clear by his own Depoſitions, as well as by the 
Depoſition of the Lord Rea, who acknow- 
ledged the Priſoner's Depoſition to be true, in 
all Points, to the beſt of his Knowledge: 
Nor was it ever heard, or practiſed, that any 
Subject being neceſſitated by Law to reveal 
what concerned the King or the State, and 
revealing the ſame with his Informer, and 
conſtantly abiding thereby, and willing to 
maintain the ſame upon any Torture, or 
Trial, whatever, that the Revealer, upon the 
Party's Denial, ſhould be called in Queſtion 
of his Life, as the Deviſer and Forger : And, 
if this ſhould now be made a Precedent, 
Conſpirators againſt the Government might 
be ſecure; becauſe no Man durſt reveal their 
T reaſons for the future. 

And, whereas it is objected, that the Priſo- 
ner could not have his Information from the 
Lord Rea, becauſe he gave in a Liſt of the 
Lords concerned in the Plot on the 16th of 
May, and the Lord Req's Depoſitions were 
not made till the 18th; they anſwer, that 
the Lord Rea gave this Information verbally 
to the Priſoner, on the 13th of May, though 
he did not put it in writing till the 18th; and 
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this appeared from the Priſoner's Examinati- 
on, and by the Account the Lord Rea gave 
of the Conſpiracy, on the 14th and 15th of 
that Month: Who then declared, that the 
Subſtance of what the Priſoner had related was 
true. 

As to the Repreſentation, and Liſt of 


Names given in by the Priſoner, his Counſel 


anſwered, That theſe were written and given 
in upon the Lord Treaſurer's enquiring into 
the Friendſhips, Blood, and Intereſt of the 
Lord Marquis, that he might make an Eſti- 
mate of his Power and Influence in Scotland, 
in caſe his Friends ſhould join him; and this 
was clear from the Writing itſelf, wherein it 
is ſtiled a Repreſentation, and not an Infor- 
mation, or Accuſation ; there was no Inten- 
tion to caſt any Reflection on the Lord Mar- 
quis, or the other three Noblemen, by that 
Writing. 

As to the Words do or die, it was a uſual 
Phraſe, and imported no more than ſee to your 
Safety ;- being a faithful Advice to his Majeſ- 
ty, and not a malicious Counſel to draw Miſ- 
chief upon any other : He had no Intention to 
inſtigate, or ſtir up his Majeſty, to any vio- 
lent Courſe againſt the Marquis's Life and 
Honour ; but to prevail on his Majeſty to go 
to London for his Security, as appeared by o- 
ther Words he uſed at the ſame Time: Nor 
could the Words, do or die, be interpreted 
Leaſing- making, becauſe they were not 
Words of Affirmation, but of Counſel or Ad- 
vice: That whether the Lord Rea's Infor- 
mation was true or falſe, the Priſoner could 


not be charged with Leaſing- making, ſince it 


appeared, what he had related came from the 
Lord Rea, who, at his firſt Examination, 
when the King asked him, Why he had not 
revealed the Matter ſooner, anſwered, becauſe 
it concerned the Marquis of Hamilton, who 
was ſo near to his Majeſty; from whence it 
appears, that the Lord Rea accuſed the Mar- 
quis, and that the Priſoner only revealed 
what he had from that Lord: And, as for the 
Lord Ræea's ſaying, he knew nothing againit 
the Perſon of the Marquis afterwards, it was 
not to be regarded, becauſe it contradicted 
what he ſaid before. It was inſiſted alſo, that 
the Lord Rea was but one Witneſs ; that he 
was not upon Oath ; and, that he ought to 
have given his Teſtimony viva voce: And, 
beſides, his Evidence ought not to be admit- 
ted in this Caſe, becauſe it tended chiefly to 
excuſe himſelf, and to aſperſe the Priſoner, 
who, according to his Duty, had revealed 
theſe T reaſons, as he heard them, to the King, 
which he was obliged to do, whether they 
were true or falſe: The Lord Rea was to an- 


ſwer for the Truth of the Facts he acquainted 


the Priſoner with. 

The King's Advocate replied, That the 
Priſoner could not juſtify himſelf by any 
Thing the Lord Rea had related to him ; for 


he received no poſitive. Information from the 


Lord Rea againſt the Marquis; or had any 
Warrant from him to call him Party or Prime 
Agent; and in Matters of this high Nature, 
ſuch as Treaſon, no Illation by Conſequence 
was to be permitted, at the Peril of him who 
made the Inference, That in all Red's writ- 


ten Relation, there was not a Word ſpoken 
directly againſt the Marquis, neither by Da- 
vid Ramſay or by Robert Meldrum ; but on- 
3 mad frantick Speeches uttered by 
eldrum on his own Imagination, or Wiſh to 
have it ſo, for the Diſturbance of the State, by 
expreſſing the manner, how ſuch an Enter- 
prize, according to his fooliſh Opinion, might 
be performed. Not a Word of Meldrum's 
hearing that from my Lord Marquis, or from 
any, who declared they heard the Marquis 
ſpeak it: And, as to Ramſay the worſt that 
he ſaid was, that the Marquis was diſcon- 
tented; and, that his Deſign in levying For- 
ces was for the Protection of Religion, mean- 
ing that glorious Enterprize for the Aſſiſtance 
of the King of Sweden, which could never 
ſupport the Speeches ſpoken by the Priſoner 
to his Majeſty, viz. That it was a Treaſon; 
an odious Treaſon ; and the Lord Marquis a 


Party ; That it was the filthieft Treaſon that 


ever was intended; and, that he (the Priſoner) 


was ſorry that any Scotchman ſhould have fal- 
len into it, it being a Shame to the whols Na- 
tion. Which was a poſitive Affirmation, not 
as the Priſoner was informed, but as he him- 
ſelf did infer, upon the Relation made to him 
by the Lord Rea, who would give the Priſoner 
no Aſſurance he had any certain Grounds, as 
was manifeſt from the Priſoner's Depoſition 
on the 20th of June. ; . 

The Priſoner's Counſel ſtill inſiſted, that 
he could not be charged with Leaſing- making, 
becauſe the Lord Rea waspreſent, when he in- 
formed the Lord Treaſurer and the King of 
the 'T reaſon, and did not contradi& any Part 
of the Information, but aſſented to the Truth 
of it: That the Form of Speech was not in 
queſtion here, but the Matter ; and if the Pri- 
ſoner had reported in other Words, or by a 
Deſcription, or Paraphraſe, that which the 
Lord Rea related to him, without changing 
or altering the Subſtance, he had committed 
no Fault, nor could be eſteemed a Leaſing- 
marker. -- © 


The Priſoner, having repeated the Subſtance 


of his Defence to the Jury, added, that he did 
not charge the ſaid four Noblemen with Trea- 


ſon; he only charged the Lord Rea as his In- 


former and Author; humbly atteſting, that if 
the Lord Rea contradicted him in any eſſential 
Points, he did him Wrong ; and, if his Ma- 
jeſty would pleaſe to let the Lord Rea be con- 
fronted with him, his Innocence would ap- 
pear: But, if-not, he was ready to hazard his 
Life to the Glory of God, and the clearing 
the Truth of the Buſineſs, with a Proteſtati- 
on, that he carried no Malice againſt © the 
Lord Rea : That, if the Buſineſs could not 
be decided this Way ; or if his Majeſty was 
pleaſed to admit of "Torture before a Trial 
by Duel, he (the Priſoner) was ready to bear 
out the Torture with him, and to be tried 
thereby with the ſaid Lord Rea. 

Then his Majeſty's Letter to the Privy- 
Counſel of Scotland was read, wherein he de- 
clares, the Marquis of Hamilton, and the other 
three Lords, innocent of what they were ac- 
cuſed; and that the prime Informer had cleared 
them upon Oath, teſtifying them (as his Ma- 
jeſty knew them to be) as good and faithful 
Subjects 
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Subjects as were in his Kingdoms: And where- 
6 Car. I. .. he had formerly recommended to them, 
the promoting the L and Tranſportation 
of the Men that were to ſerve under the Mar- 
quis; he again, required them to contribute 
their beſt Help and Authority to effect the ſame. 
Dated at Greenwich, the 29th of June, 
1631. 55 
After which, the Lord Advocate ſummed 
up the Evidence for the four Lords, and made 
his Obſervations upon it, as the Priſoner's 
Counſel did on his Part. But I do not meet 
with any Arguments, but what had been made 
uſe of before; and, therefore, it is not neceſſa- 
ry to take any further Notice of them. 

The Court being adjourned to the 1ſt of 
February, I preſume the Jury then found the 
Priſoner Guilty; but the Editor is perfectly 
filent in that Matter, and only relates, that he 
was then ſentenced to perpetual Impriſonment; 


| 1631. 


1631. 


As I cannot pretend to any Knowledge in i 


the Laws of Sotland, my Remarks on this 
Trial will be but ſhort. it muſt be conſeſſed, r: 
that there are ſome Things that appear very the Tia! of 
extraordinay in it; and, particularly the ſend- e £4 

. | - Uchiltrie, 
ing down a Nobleman to Scotland, to be tri- | 


ed in that Kingdom for a Fact committed in 


England. Nor was it leſs ſtrange, that he 
ſhould be tried for his Life, for revealing a 
Treaſon, when he produced the Perſon him- 
ſelf who gave him the Information, and actu- 
ally atteſted the Subſtance of it : The Influ- 
ence of the Hamiltons, and his Majeſty's Con- 
hdence in them, was certainly very great at 
that Lime, and their ſubſequent Conduct gave 
the World but too much Reaſon to ſuſpect, 
that the Lord Uchiltrie had very hard Mea- 
ſure. TI ſhall ſay no more but leave the Rea- 
der to judge of the Caſe from theſe Proceed- 


and, it appears, he remained a Priſoner in 
Blackneſs Caſtle twenty Years. 


ings, and the Hiſtory of this Reign; 


hn 


The Trial of MERVIN Lord A 


UDLEy, Earl of Caſtleban, for a 


1631, : 1631, 
7 Car... Rape and Sodomy, before the Lord Keeper Coventry, Lord High 7 ©: 
Lrd Al. Steward, and the reſt of the Peers commiſſioned to try him, 25 
A A, April, 1631. 7 Car. I. 
and Sddomy, | : N 5 
ny HRE E Indictments had been found! It was reſolved alſo, That if a Woman was 
dietments againſt this Lord by the Grand Jury | a Whore, ſhe might however be raviſhed : But 
found a- | at the preceding Lent Aſſizes for MWilt- it was a good Plea for the Man, that ſhe was 
EY ſhire. The firſt for a Rape on his own Wife, his Concubine. And that, if a Man took a 
whom he held by Force, while one of his Ser- | Maid by Force, and raviſhed her, and ſhe af- 
vants lay with her: and the other two IndiQ- | terwards gave her Conſent, and married him, 
ments were for Buggery with a Man. this would not purge the Offence, but it was 
3 Before the Trial, the Judges came to the | ſtill a Rape. HP | 
_ Fache, following Reſolutions, on certain Queries, | The ſaid ſeveral Indictments being certifi- 


in Caſes of ſent them by the Lord High Steward : 
* and 1. That a Peer could not be tried by a 
common Jury, but muſt be tried by his Peers. 

2. Thata Peer could not challenge any of 
his Peers. | 

3. That a Peer could not have Counſel, 
but on Points of Law. 

4. That his own Examinations taken with- 
out Oath, might be read againſt him ; but the 
Examination of others muſt be upon Oath. 

5. That the Wife, in Caſe of a Rape, being 
the Party wronged, may be Evidence againſt 
her Husband. | 

6. That where one ſtood mute in a Rape, 
he might have his Clergy ; but not in Bug- 
gery. | 

7. That todenominate the Offence a Rape, 
there muſt be Penetration. 

8. That the Lords Triers might eat and 
drink before they agreed ; but could not ſepa- 
rate, or adjourn, till they gave their Verdict. 

9. That a Peer could not be convicted by 
leſs than twelve Peers. 

10. That if a Priſoner ſtood mute in an 
Appeal, he muſt be hanged ; for that it was an 
Attainder. 

11. That a Peer ſtanding mute in an In- 
dictment, might be preſſed to Death. 

12. That the Lord High Steward, after a 
Verdict, might take Time to adviſe upon a 
Point of Law ; and his Office continued till 
Judgment given. g 


ed, and brought into Court, and the Priſoner 
commanded to the Bar, the Evidence was pro- 
duced: And firſt, the Examination of the La- 
dy Audley, as to the Rape, who depoſed, that The Lady's 
her Lord (the Priſoner) called his Servant 2 K of 
Brodway, into his Bed while ſhe was aſlee:: 
That ſhe waked, and made all the Reſiſtance 
ſhe could ; but his Lordſhip held both her 
Hands, and one of her Legs, till Brodway lay 
with her: That, as ſoon as ſhe got from him, 
ſhe would have killed herſelf with a Knife, | 
and that Bredway forced it from her. Rrod- The Raviſb- 
way's Examination alſo was read, who confeſ- ee 
ſed, that his Lordſhip called him into his Bed, ; 
and bid him lie with his Lady; and that he 
did lie with her, whilſt his Lord held one of 
her Legs and both her Hands. | 
As to the Sodomy, Brodway depoſed, That Evidence of 
the Earl uſed his Body as the Body of "paar ct 
Woman; but never pierced it, only emitted day. p 
between his 'T highs. 
Fitz-Patrick, another Servant, depoſed, ib Fitz- 
That his Lord had twice committed Sodomy Patrick. 
with him (the Deponent) : That Henry Skip- 


with, another Servant, had lain with the La- 


dy Audley, by his Lord's Command, and in 


q . 7 Evidence of 
his Preſence : But the Lady, in her Exami- r , 


nation, ſays, ſhe cried out, and that Skipwith Loyd Aud- 
did not lie with her. 8 ley cool, te 


| The Lady Audley alſo depoſed, That the e 


firſt or fecond night after ſhe was married, Fami. 
| | Her 
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oy . Her Lord called Ampthill (who had been his 
8 Page, and to whom he had married his 
Daughter) to his Bed fide, and faid, Now 
Body was his, and, if ſhe loved him, 
ſhe muſt love Ampthill : That he made 
Skipwith come naked into his Chamber ; 
and delighted to call in his Men-Servants, 
and ſhew her their Nudities, recommending 
the largeſt to her, | 
Hir Son's Skipwith alſo depoſed, That his Lord 
Wife abuſed. made him lie with the young Lady Audley, 
his Son's Wife, who was then but twelve 
Years of Age: That he could not enter her 
at firſt, and the Lord Audley fetched Oil to 
open her Body, but ſhe cried out, and he 
could not enter her yet; then his Lord order- 
ed Oil to be brought a ſecond Time, and 
the Deponent entered her. 
The young Lady alſo depoſed, T hat the 
Lord Audley ſaw Skipwith lie with her ſeveral 
Times; and, that nine Servants of the 
Family alſo had ſeen it: That ſhe had no 
other Maintenance than what ſhe had from 
Skhipwirth; and that, among other Argu- 
ments the Priſoner uſed to make her lie with 
Skipwith, he told her, her husband did not 
love her; and threatened to turn her out of 
Doors, if ſhe would not: Adding, that he 
would tell her Husband ſhe did, if ſhe did 
not; and confirmed the Circumſtance, of 
their uſing Oil to penetrate her Body. 
That the Fitz-Patrick alſo depoſed, That his Lord- 
Priſ-zer ſhip kept a Whore in the Houſe; and, that 
duet, 5” he made four or five of his Servants lie with 
with « ber in his Preſence; and his Lordſhip lay 
ad _ with her in their Sight. 
Other Fü: The Judges Opinion being demanded on 
ef Law re- ſome Parts of the Evidence, reſolved, That 
3 by the it was Buggery within the Statute, where 
Julke. the Body is uſed fo far as to emit thereon, 
without Penetration: And ſo, where there 
was an Emiſſion upon a Woman's Belly, it 
ought to be adjudged a Rape: And that in 
a Rape a Woman is not limited to any Time 
to make her Complaint, if the Proceſs be 
by Indictment; but in an Appeal ſhe is. 
Lid Aud The Lord Audley, in his Defence, faid, 
ley's De- That his Wife's Teſtimony ought not to 
_ be regarded, ſince ſhe had confeſſed her ly- 
ing with Brodway. To which it was an- 
ſwered, he could not urge that Fact in his 
Defence, fince he had forced her to ſuffer it. 
'Then he ſaid, that his Wife and his Servants 
were not competent Witneſſes ; and that they 
were put upon practiſing againſt him by his 
Son, who ſought his Life: Adding, That 
his Wife had been falſe to his Bed, and had 
a Child in his Abſence ; and then made Pro- 
teſtations of his Innocence, But Woe to 
that Man (he ſaid) whoſe Wife and Servants 
ſhould be admitted Witneſſes againſt him, 
and whoſe Son conſpired his Death ! His 
Son was now come of Age, and wanted his 
Lands, and his Wife a young Husband, now 
he was grown old, and had therefore plotted 
his Deſtruction. | 
Hr ircom- The Lords Triers having been withdrawn 
* ſome Time, returned, and were unanimous, 
Buggery, in their Opinion, that the Priſoner was 
Gui1LTY of the Rape: But as to the Sodomy, 
eleven of his Peers were of Opinion, that 


neſs againſt his Fellow Priſoners : But, for 


n 


he was Nor GUILTY, and ſixteen declared 1631. 
him GuIiLTY ; which Difference of Opini- 7. Car. I. 
on ſeems to have ariſen from the Evidence, 

that Brodway e that the Lord emitted 
between bis Thighs, but never penetrated 

him. 


Judgment was afterwards paſſed upon the He is execy.. 


Priſoner, that he ſhould be hanged : However,“ 
he obtained the Favour of being beheaded ; 
when he profeſſed himſelf perfectly innocent 
of the Crimes he was charged with. 

The Lord Audley's two Servants, Law- Fitz-Pat- 
rence Fitz-Patrick and Giles Brodway, were nick wied, 
brought to their Trials, the firſt for Sodomy; — of Sada 
and the other for a Rape, June 27. 1631, ny. 
when Fitz-Patrick's Confeſſion was produced 
againſt him, as Evidence of his having com- 
mitted Sodomy with his Lord ; and the 
Jury defired to be informed, if the Perſon 
who ſuffered the Buggery to be committed 
upon him, could be ſaid, to commit Bug- 
gery, as the Words of the Statute were. 
To which the Lord Chief Juſtice anſwered, mew 
That every Acceſſary to a Felony, was a Pint of 
Felon in Law: And the Priſoner voluntarily ce | 
Proſtituting his Body, when he was not 
only of Underſtanding and Years, to know 
the Heinouſneſs, of the Offence, but of 
Strength to reſiſt his Lord, he was guilty of 
Buggery. | 

The Priſoner in his Defence inſiſted, That Fitz-P«- 
the Evidence he had given for the King, at trick De- 
his Lord's 'T rial, ought not to be produced Ya 
againſt him at a Trial for the ſame Fact: 

But the Court anſwered, it might ; and that 
it was ſufficient to convict him: Whereupon 
the Jury found him GuiLTy. 

At Brodway's Trial the Lady Audley ap- Brodway 
peared in Court, and gave the fame Evidence tried, and 
of the Priſoner's committing a Rape upon 24 
her, while her Husband held her, as ſhe had * *** 
done at her Lord's Trial: And the Court 
demanding, whether the Priſoner entered her 
Body when he forced her, ſhe anſwered, He 
did; and ſhe intended to have expreſſed as 
much at the Lord Audley's Trial: And Brod- 
way having confeſſed as much before, the | 
Jury found him Guilty ; and they were both Tie are 
hanged, confeſſing the Facts at their executi- 55 . 
ons. 

In theſe Trials it appears, That Emiſſion, 8 ain .« 


either in Rape, or Buggery, compleats the rhe Tia! of 


Offence, though there were no Penetration; Led Aud 
| ley, and bis 


Servants. 


for Emiſſion is ſaid to be, prima facie, an Evi- 
dence of Penetration. But where it was poſi- 
tively ſworn, that there was no Penetration, 
as in the Trial of this Buggery, the Evidence 
ſurely ought to have been taken entire, and no 
Preſumption allowed againſt poſitive Proof. 
And, when both Broadway and Fitz-Patrick 
had been Evidences, for the King againſt the 
Lord Audley, it ſeems a little hard, to produce 
their own Depoſitions againſt themſelves, and 
hang them upon that Evidence. W herever 
an Offender is made an Evidence againſt his 
Accomplice at this Day, his Life is ſpared: 
Nor is it any Objection to his Teſtimony, 
that he ſwears to ſave his own Life ; though, 
were he convicted, or but indicted for the Of- 
fence, it is admitted, he could not be a Wit- 


my 
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my Part, I cannot ſee why his Teſtimony is 


7 Car. J. not as good, after he is indicted, as before; for, 
» nn both Caſes, he gives his Evidence to ſave 


himſelf. : 

It may be gathered alſo, from theſe Trials, 
that this old laſcivious Lord had continued 
theſe infamous Courſes in his Houſe for many 
Years ; for the Lady depoſes, that he propol- 
ed his Servants lying with her, and inſiſted 
on her ſubmitting to their Luſt, the very firſt 
or ſecond Night of their Marriage. And up- 
on this, it appears to have been made a Queſti- 
on, Whether the Lady ſhould be admitted an 
Evidence of the Rape on her Body, after ſo 
many Years elapſed, when ſhe had never com- 
plained of it before? And, though it was re- 
ſolved ſhe might; yet, it is allowed to be a 
ſtrong Preſumption againſt a Woman, if ſhe 
make no Complaint in a reaſonable Time. 
Indeed, it ſeems pretty plain, that this Lord 
had been ſo ſucceſsful in debauching his Fami- 
ly, and contributing to his own Diſhonour, 
that he had made them almoſt as bad as himſelf: 
The Lady, after ſhe had been expoſed to his 
Servants, and forced to lie commonly in the 
ſame Bed with them and her Lord, ſeems to 
have loſt all Modeſty at length, and to have 
ſubmitted to their Embraces: For he inſiſts 
upon it in his Defence, that ſhe was a leud 
Woman, and was got with Child in his Ab- 
ſence ; which, probably, was the Occaſion of 
that Queſtion, Whether a Woman, that was 


| 


voluntarily a Whore to. ſome, ſhould be al- 
lowed to {wear a Rape againſt others? And 
we find the Lady inſiſting, that ſhe never had 
ſubmitted to any Man till ſhe was raviſhed 
by Brodway ; which ſeems to admit, ſhe did 
afterwards: And we find that poor young La- 
dy his Son's Wife, acknowledging, that after 
Skipwith had once lay with her, ſhe ſubmit- 
ted to his Embraces frequently, by her Father- 
in-Law's Command, even in the Preſence of 
this Lord and his Servants ; which muſt cer- 
tainly give his Son, the young Lord Audley, 
the laſt Uneaſineſs, and put him upon profe- 
cuting his Father. Another Reafon, that the 
Lady and her Son commenced this Proſecuti— 
on, after they had forborne fo long, was, that 
they ſaw his Lordſhip ſettling great Part of 
his Eftate upon that intamous Pack of Servants, 
who had been the Partners of his Crimes, and 
that they ſhould be reduced to a ſtarving Con- 
dition, by his Bounty to them, if there was 
not a Stop put to it. And though it may be 
objected, that the Son's impeaching his Father 
was the Way to loſe his Eſtate, which would 
be forfeited to the Crown by his Conviction ; 
there was no doubt to be made, but ſo virtu- 
ous a Prince as King Charles I. would reſtore 
it to the Son, who had been fo notoriouſly 
wronged by his Father, both in the debauch- 
ing his Wife, and ſquandering away the 
Eſtate of the Family on ſuch vile Wretches. 
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1532. The Trial of HENRY SHERFIEL p, Eſq; Recorder of Salisbu- 1632. 
— ry, for Breaking a painted Glaſs-Window in the Church of St. 9 
e Edmonds in the ſaid City, before the Court of Star-Chamber, 6 Feb. 
1632, 8 Car. J. | | 
The Infor- | HE Information, exhibited by Sir 7 5 it came to the Crown in the Reign of 
mation, 


Robert Heath, the Attorney-General, 

ſet forth, That, whereas his Majeſty 
was ſupreme Head of the Church : That all 
Churches were ſacred, and both founded and 
maintained by Regal Power; and that no 
Perſon ought to make any Alterations in the 
Structure or Ornament of Churches without 
Licence of the Biſhop of the Dioceſe, or the 
Ordinary for the Time being, who derived 
their Authority from the King: Nevertheleſs, 


the ſaid Henry Sherfield, the Defendant, be- 


ing an Inhabitant of the ſaid Pariſh of St. 
Edmonds, did, in Fanuary, in the 5th Year of 
this King, conſpire with ſome factious Perſons, 
to deface a Window in the ſaid Church, 
Which was an ancient fair Window, contain- 
ing the Hiſtory of the Creation: And that 
notwithſtanding the Biſhop of Sarum com- 
manded the contrary, and made a publick 
Act thereof, the Defendant, in October fol- 
lowing getting the Keys of the Church, lock- 
ed himſelf in, and there beat down the ſaid 


Window, and utterly defaced it; and after- 


wards boaſted that he was a Defacer of Idola- 


try; for which Offence the Attorney-Gene- 
ral demanded Juſtice. | 


King Henry VIII. and there remained till 
King James granted it to Gouge and Lloyd, 
who afterwards granted it to Bartholmew 
Tookey, and others, to the Uſe of the Pariſh of 
St. Edmonds; ſo that the Right of the Church 
was in the Pariſhoners (of whom he was one) 
and they Were ſeized thereof, as of their Lay- 
Fee ; and that the ſaid Church was exempt 
from the Juriſdiction of the Biſhop of Sarum : 
That they, as lawful Owners, had Power, 
without the Biſhop, to take down or ſet up 
any Window, and to do any other thing in 
repairing, or adorning the ſaid Church, and 
for Reformation of ſuch Things as were amiſs 
in the ſame. 

That the Pariſhioners and Veſtry-Men of 
the ſaid Pariſh, had, Time out of Mind, made 
Orders for the making of new Windows, for 
Alterations in the Seats, and many other 
Things for Ornament, and otherwiſe, with- 
out the Licence of the ſaid Biſhop, or any 
other Ordinary. 

That as to the Window, ſaid to contain the 
Hiſtory of the Creation; it was not a true 
Relation, or agreeable to the Deſcription con- 
tained in the Books of Joes: That there 


Tee Defen- To this Charge the Defendant put in his | was the Figure of a little old Man in a blue 
i. au. Anſwer, and ſaid, that the Church of St. Ed- | and red Coat, for God the Father. And in 


monds 3 belonged to a Monaſtery, and 


God in the 


plac ing the ſeveral Days Works of 
H h Creation; 


e 


— 
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1632. Creation, they had ſet the fourth before the 
8. Car. . third; and that which was done on the 5th 
Day, to be done on the 6th Day: And in 
one Place God the Father was repreſented as 
creating the Sun and Moon, with a Pair of 
Compaſſes in his hand, as if he had done them 
according to Geometrical Rules, 

That it was one of the faireſt Windows 
in the Church, but an ordinary Window, 
and the Damage done to it very inconſider- 
able: And he conceived, the defacing this 
prophane Repreſentation of God the Father, 
was not ſo heinous a Crime as to deſerve the 
Cenſure of that Court: That, in his Judg- 
ment, it was utterly unlawful - to make ſuch 
Repreſentations of God the Father ; and he 
looked upon himſelf to be juſtified in de- 
facing it, by the Orders iſſued in. Queen 
Elizabeth's Reign, for taking down and a- 
boliſhing of Superſtitious Images and Pictures, 
eſpecially in Churches: That he had alſo the 
Authority of a Veſtry, for doing it: which 


the End of it : "That while he -was doing 
this, he fell off the Seat, and hurt himſelf to 
that Degree, that he lay groaning on the 
Floor a conliderable Time, and was carried 
home on Horſeback ; and that he was forced 
to keep his Houſe for a Month : That the 
Window was broken in eleven Places; and 
that after this, the Windows of the Church 
were broken by others: Inſomuch that, they 
were forced to ſet a Watch for a Fortnight, 
to prevent further Miſchief. 


the Defendant ſay, he would have taken 
down the Window, but the Biſhop's Chan- 
cellor oppoſed him, though he knew not why 
he ſhould; for it was a Lay-Fee. 

Another depoſed, that Mr. Sherfield moved 
the Veſtry about this Matter ; and they all 
conſented to it, except two, who ſaid, they 
defired to have the Biſhop's Leave for doing 
itz and Sherfield anſwered, Do not trouble 


being aſſembled in January, 1629. ordered, | yourſelves ; I will give my Lord Biſhop Satis- 
that the Defendant might, if he pleaſed, | action: That the Deponent was afterwards 


take down the ſaid Glaſs Window, ſo as, 
at his own Coft, he repaired the ſame with 
plain Glaſs: And that the Glazier might not 
_ . miſtake the Window, he confeſſed he pulled 
down with his Staff, two or three ſmall 
Quarreys of Glaſs, and ſo, left it to the 
Church-wardens, to repair it. 

That the Defendant's Seat in this Church 
happened to be ſo placed, that he had the 
ſaid Window always in his Eye, which had 
troubled his Conſcience for twenty Years; 
and this had induced him to procure the ſaid 
Order of Veſtry: That he had done it with- 
out any Diſturbance; not to arrogate to him- 
ſelf any Authority, but as bound to do what 
he did, to preſerve a good Conſcience: 
That he, and the other Defendants, were 
Juſtices of Peace, and not altogether pri- 
vate Perſons, and were alſo entruſted by the 
Pariſhioners to ſee the thing done. 

And he denied, that the Biſhop of Sarum 
ſent to him, to forbid his taking the Win- 
dow down, or that he had any Notice of 
ſuch Inhibition: But, that on the contrary, 
he often attended the Biſhop, and his Lord- 
ſhip never mentioned. the thing to him ; and 
therefore the Charge, that it was done a- 
gainſt the Biſhop's Directions, was not true: 
But this Defendant did aver, that what he 
had done, was lawfully done: And to all the 
other Offences he pleaded Nor Gu1LTY. 

The S-lici- Upon reading the Anſwer in Court, the 
8 Solicitor-General obſerved, that the Defend- 
aant had confeſſed the Charge, and juſtified 
it; ſo that there was no Occaſion for any 
further Examinations, or Interrogatories; 
the ſole Queſtion was, Whether a Pariſhio- 
ner might of himſelf pull down, and ſet up, 
what he conceived to be idolatrous, and ſo 

take upon him to be a Reformer ? 
The Evi Then the Depoſitions of the Witneſſes 
dence * 7 were read, who teſtified, that a little after 
_ one” Michaelmas, about Four in the Afternoon, 
7 the Defendant went to the Sexton's, and 
having gotten the Key of the Chruch-door, 
locked himſelf into the Church, and ſtandin 


upon one of the Seats, broke the Window 


Church-warden of the Pariſh; and the 
Biſhop, having heard ot the Order of Veſtry, 
ſent for him, and commanded, that it ſhould 
not be executed; and that the Biſhop made 
a publick Act thereof. The Counſel for the 
Biſhop alſo acknowledged, that the Church 
was a Parochial Church, and ſubject to the 
Biſhop's Juriſdiction; and that their Client 
was miſtaken in that Point, when he put in 
his Anſwer ; and did not now inſiſt on it. 


a Church; but that he had taken upon him 


Church was governed by Biſhops, and this 
was a Parochial Church, the Defendant knew 
very well, being himſelf a Pariſhioner ; and 


was, that it was a Lay-Fee, and that he 
had Authority to pull down the Window : 
That he was well acquainted with the 
Biſhop, and yet never deſired his Leave to 
take it down ; but applied to the Veſtry, for 
Power to do it; That he pretended to juſtify 
the Fact alſo, as he was a Juſtice of Peace; 
but the Matter appertained to the Eccleſiaſti- 
cal Juriſdiction: And it was ſtrange, if the 
Defendant being a Veſtry-man, had not 
Notice of the Biſhop's Inhibition: That, 
if it was done by the Agreement of the 
Veſtry, why was it done ſo privately, and 
none of the Veſtry with him? And laftly, 
why was not the Order of Veſtry purſued, 
by taking down the Glaſs, and putting 
up other Glaſs in the Room of it ? What 
Authority had the Defendant to break 
the Window, inſtead of repairing it, as the 
Veſtry ordered ? 


pear he had any Notice of the Biſhop's In- 
hibition: That their Client was no Sec- 


tary, or factious Perſon, as was charged, 


but always conformable to the Rights and 


g [Ceremonies of the Church, and had been 


very active in his Station, to puniſh 8 * 
. | tlits: 


with a little black Staff, with a Spike at 


Another Witneſs depoſed, that he heard 


though his Counſel declined it, his Defence 


1... 


1635, 


» Car. I, 


Then the King's Counſel obferved, that 05ſervatine 


the Queſtion was not, what was fit to be in 9 '** &iy's 

Counſel on 
the Eui- 

to determine, what was fit: That the dene. 


To this the Defendant's Counſel anſwer- The Defend 


ed, that they acknowledged he did take down ants Con 


Part of the Glaſs; but ſaid, it did not ap- ange-. 
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1642. tiſts: That he had not done this of his own Chapel (where he was a Bencher): But, if he 1632. 
8 Car. I. Head, or out of a private Spirit, but that the | thought the Window an Occaſion of Idolatry, 0. K 
Paſtor of the Church, and, the Veſtry, as | why did not he complain of it to the Ordina- YY 
well as himſelf, conceived the Picture to be | ry, in all the twenty Years, he faid, it had 
idolatrous, and that it ought to be removed, | been an Offence to him? If he thought it an 
and accordingly made an Order for remov- | Occaſion of Idolatry, others might think the 
ing it; and that it was not done in Oppoſition | contrary ; and ſo a Tumult might have been 
to the Church-Government, or Governors: | raiſed about it, and an Inſurrection might have 
And, beſides all the Canons and Conſti-| followed, which had many Times happened, 
tutions for taking away ſuch ſuperſtitious and | on more trifling Grounds, 
idolatrous Relicks, they ſhould prove, in As to the late Queen's Injunctions, &c. 
Fact, that there had been much Idolatry | that had been read, they were to authorize 
committed with this Picture. They did | the Ordinary, to enquire of things fit to be vi 
not go about to entitle the Veſtry to any | reformed in Churches by Church-wardens, | 
| JuriſdiCtion ; they knew they were fubordi- and other Officers; and they were to preſent | 
nate to the Biſhop, and he might puniſh |them to the Ordinary; and ſo they were to ' 
them, if they abuſed their Power: But though | be reformed by the Power of the Ordinary, 
they have not legally a Juriſdiction, they do | and not by the Church-wardens, or Veſtries : 
de facto meet, and do ſuch Things: And the | and though it was ordered, that all Relicks of 
Queſtion was, Whether it could be a Crime, | Idolatry and Superſtition ſhould be taken a- 
when the Curate and Church-wardens aſſent- | way, yet every Memorial, or Story, of a 
ed to it, according to the Statute. _ |Saint, or Prophet, was not a Relick of Idola- 
Tie Defnd- Then the Injunctions in the Reign of | try, or Superſtition, and to be pulled down. 
ant's Proofs. Queen Elizabeth were read, empowering | They might as well take upon them, to pull 
Commiſſioners to take away things of this | down Cathedral Churches, becauſe they were 
Nature; and the like in the firſt of King | built in Form of a Croſs; and other Churches, 
James. | [becauſe they ſtood Eaſt and Weſt, which was 
The Depoſitions of the Defendant's Wit- | held ſuperſtitious by ſome. Reformation had 
neſſes alſo were read, who teſtified, that he| always been a Work of publick Authority, 
was conformable to the Church, and received | and private Men had been puniſhed in this 
the Lord's Supper kneeling. Court heretofore, for attempting it. In the 
That the Veſtry-Menof the ſaid Pariſh had | late Queen's Time, many went about, break- 
often ordered Seats in the Church to be] ing down Croſſes, Images, and Pictures of all 
taken down, and new ones made, and taken | Sorts, and were ſentenced for it; and others, 
down Windows, Walls, and Pieces of the | in King James's Reign, were fined an hundred 
ſame Church; altered the Reading-Desk, and] Marks a- piece, for defacing Croſſes in the 
ſet up the Pulpit in a new Place; without any | Highways, in the Night Time; and they are 
ſpecial Order from the Biſhop, or Ordinary. | ſaid to be refractory Brawni/ts and Puritans in 
That on the 16th of January, 1629. there | the Sentence; concluding that the Defendant 
was an Order of Veſtry, for taking down the | had no Authority for what he did, and there- 
ſaid Window, becauſe it darkened the Church); | fore left him to their Lordſhips Cenſure. 
and for that it was ſuperſtitious ; and that five] Then the Lord Cottington, Chancellor of Tze Sentence 
of the Veſtry-Men were Juſtices of Peace in | the Exchequer, proceeded to ſentence the De- Abe Court. 
the ſaid City of New Sarum. | fendant. He faid, theſe were the Actions of 
The Vicar of the Pariſh alſo depoſed, that | Browni/ts, and Puritans, as appeared upon Re- 
the Defendant was conformable ; and that the | cord: He conceived, his Anſwer was againſt 
Damage done to the Window, was a T rifle: | him ; and though he now quitted that Part of 
That there was in it a Picture of God the | his Juſtification, it ſhewed what Spirit he was 
43 Father, creating the Heavens, Earth, Sun, | of. It had been ſaid, he was a wiſe Man, 
Moon, and all Animals: But this Hiſtory of | and an old Man, and learned in the Laws; 
the Creation contained many Miſtakes, Falſi- | but it had been a better Argument of Extenua- 
ties, and Abſurdities : That he had ſeen ſome | tion, if they had ſaid, he was a weak Man, or 
People kneeling down, and adoring the old | a mad Man: That great Miſchiefs might fol- 
Man in it, which reprefented God the Father. | low, if theſe things were ſuffered : That it 
The King's I hen Mr. Attorney obſerved, that there | was a great Offence and Preſumption in him, 
Counſel re- Was A great deal of Difference between Repair- | that knew the Law ſo well: If he had appli- 
70. ing and Reforming : That Reformation ought | ed to the Ordinary, or to his Majeſty, to have 
always to be done by the Supreme Power, not | the thing done, he had incurred no Blame, 
by private Men. When private Perſons or | and might have received Thanks for it; but 
Vente, took upon them Reformation, he it was not in the Power of him, or the Veſtr 
would be bold to ſay, This was the ready | to do it. This Attempt might have occaſi- 
Way to bring all into Confuſion, If this was | oned a Tumult ; it was done in Contempt of 
ſuffered, what would they do next? Some | the Church, and the King's Supremacy ; and 
held our Churches unclean and idolatrous, be- | therefore his Sentence was, That he ſbould loſe 
cauſe Common Prayers were ſaid in them, and | his Place of Recorder; be bound to his good 
Maſſes had wilder be been ſaid in them; and | Behaviour; make a publick Acknowledgment of 
they would proceed ſhortly to take away the | his Fault in the Church, and in the Cathedral; 
Churches themſelves. As to the kneeling | and pay a Fine of 1000 l. to the King. 
down to the Windows, ſome would do the] Sir Robert Heath, Lord Chief Juſtice of the 
ſame to the Picture of a Saint, or a Prophet; | Common-Plegs, (but Attorney-General when 
and by the ſame Rule Mr. Sherfield might pull | the Information was exhibited) ſaid, he did a- 
don the painted Windows of Lincoln s- Inn gree 
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124 4 CRITICAL REVIEW of 


1632. oree it was an Offence: He durſt not give | 
Encouragement to any private Man, to do any 
publick thing in the Church, or Common- 
wealth, of his own Authority; but however, 
he was for mitigating the Sentence of Lord 
Cottington ; for he ſaid, it did not appear, that 
the Defendant did this againſt the Biſhop's 
Authority, but without it. "There was Cauſe, 
he was ſatisfied, for the removing the Win- 
dow, there being a Picture of God the Father 
in it: But ftill they ſhould have told the Bi- 
ſhop of it; which ſince neither Mr. Sherfield, 
nor the Veſtry did, he was not to be excuſed 
in that: He ſhould therefore agree, to ſentence 
him for his Fault ; but he was not for remov- 
ing him from his Places of Recorder, or Juſ- 
tice of Peace; or bind him to his good Beha- 
viour : But he would have him acknowledge 
his Fault before the Biſhop of Sarum; and for 
the Fine, he thought 1000 J. too much for an 
Error, as there appeared no Contempt ; and 
therefore he ſet a Fine but of 500 Marks upon 
him. 

The Lord Chief Juſtice Richardſon ſaid, 
that the Defendant was guilty of an Offence, 
in arrogating to himſelf a Power not belong- 
ing to him; and his Zeal, and good Intention, 
would not excuſe him : But as it was an invo- 

luntary Error, and not done in Contempt, and 
that he knew the Defendant to be a good Ma- 
giſtrate ; to have given a great Check to Vice 
in the City of Salisbury; that he was con- 
formable to the Church, and not diſaffected to 
the Government; he ſhould not lay more than 


ing away his Place of Recorder, or Fuſtice of 
Peace; but would have him make a Submiſſion 
and Confeſſion of his Fault, before the Biſhop of 
Salisbury. | | 

Mr. Secretary Cook was not for inflicting 
any other Puniſhment upon him, than his 
making a Confeſſion of his Fault, and Sub- 
miſſion to the Biſhop; and the reſt of the 
Court having delivered their Opinions, it ap- 
peared, that nine of the Lords were for ſetting 
a Fine of 1000 J. upon Mr. Sherfield the De- 
fendant ; that he ſhould be put out of his Place 
of Recorder ; be bound to his good Behaviour, 
and make an open Acknowledgment of his 
Fault in the Church of St. Edmonds, where 
the Offence was done; and likewiſe in the 
Cathedral Church of Sarum, before the Bi- 
ſhop there, and the Deans and Prebendaries of 
that Church: And nine others (the Lord 
Keeper being one) were of Opinion, that he 
ought not to loſe his Place of Recorder; but 
that he ſhould make an Acknowledgment in 
private to the Biſhop of Sarum, of the ſaid Of- 
fence, and in ſuch Manner, and before ſuch 
Perſons, as the ſaid Biſhop ſhould think fit: 
And as to the Fine, theſe were again divided; 
four (whereof the Lord Keeper was one) ſet 
no Fine; five gave their Voices for a Fine; 
four of them ſet 500 Marks, and one of them, 
viz. the Lord Chief Juſtice Richardſon, 500 J. 
which Fine of 500 J. was taken for the King; 
it having been a Rule of the Court of Star- 
Chamber, when there was a Difference of 
Fines, and an odd Number, the King was to 


a Fine of 500.1. upon him; nor was he for tak- | 


have the middle Fine. 


* 


1 


1633, The Trial of WILLIAM Pavnne Eſq; for a Libel, entitled, Hifri- 


9. Car. I. 
CL = —_Sd 


omaſtix; or, a Scourge for Stage-Players, &c. as alſo of Mich A- 


qbe Trial of EL SPARKS, for Printing, and WILLIAM Buck N ER, for Licenſ- 


Prynne, for 


Lale % ing the ſaid Libel; and four others, concerned in Printing Part of it; be- 
c t. fore the Court of Star-Chamber, in Hillary Term, 1633-4. 9 Car. I. 


i H E Information was brought in the 
W Name of the e Noy, 
| and ſet forth, That the Defendant, 
Prynne, compiled, and put the ſaid Libel to 
the Preſs, condemning all Plays, Dancings, 
Maſques, Feſtivals, &c. And though he 
knew their Majeſties, and the Mini 
State, were ſometimes preſent at ſuch Enter- 
tainments, yet the Defendant railed, and 
inveighed againſt them, and all that were 
preſent at them: That he condemned Hunt- 
ing, and all other rural Sports; the keeping 
Chriſtmas, and other publick Feſtivals, and 
holy Days; and even the making Bonfires, 
the erecting May-Poles, and the drefling up 
Houſes with Ivy ; endeavouring to move and 
incite the People to Rebellion, and to lay 
violent Hands on their Prince, for ſuffering 
ſuch things: That this Libel alſo contained 
many infamous Expreſſions againſt his Ma- 
jeſty, and his Houſhold, and caſt ſeveral 
Aſperſions on the Queen, and uncharitable 
Cenſures on all Chriſtian People, recommend- 
ing factious and diſcontented Perſons, ſuch as 
Dr. Leighton, and Mariana the Jeſuit, in 


ers of | &c. X | 
Prynne, in his Anſwer, confeſſed his prynce's 
compiling of the ſaid Book, which, he ſaid, Au. 


their Allegiance : That he dealt with Sparkes, 
a common Publiſher of unlawful Books, to 
print this Libel; and with Buckner, another 
Defendant, to licenſe it ; and with the other 
four Defendants, to print Part of the ſame, 
to the great Scandal of the Government, 


was nothing elſe but a Collection of Arguments, 
againſt Stage-Plays; and he did not intend to 
reflect on the King and State; and that it 
was duly licenſed, and entered at Stationers- 
Hall, as the Law required: That he was ſo 
far from encouraging Schiſm, or Sedition, 
that he had with much Joy and Thankful 
neſs acknowledged the Happineſs and Peace, 
he, and the reſt of his Majeſty's Subjects, en- 


joy'd under his Government : And if =y ing 
ſign, 


in his Book ſhould, contrary to his 

be conſtrued, to tend to Schiſm, or Sedition, 
he craved Pardon and Grace; and deſired 
the Court to take into their Conſideration, 
that he had already been a Year Priſoner in 


order to withdraw the King's Subjects from 


the Tober. 


The 
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1633 · 


The Attorney-General obſerved, in open- 


9. Car. L ing the Charge, That the Defendant's Book 


The Charge, 


was the Evidence againſt him, where he did 


opened by the not only rail at Plays and Dancing, and at 


Attorney- 
— 


Paſſages in 


bis Book pro- 8 
4rced as E- to revile the 


v dence. 


The Defence ble, as 


made by 
Prynne's 
Counſel, 


his Majeſty, the Court, and all that were 
preſent at them, but againſt Hunting, ru- 
ral Sports, Feſtivals, holy Days, Biſhops, 
Church-Muſick, and Church Ceremonies, 
promiſcuouſly ; end even againſt the long 
Hair of Men and Women, and Perukes ; 
and againſt Cards, Tables, and all manner 
* of Diverſions ; inſinuating we were returning 
into Paganiſm again; and adviſing People, to 
leave the Kingdom, and go and ſerve God in 
other Countries: That, tho' it might be law- 
ful for thoſe that had a Miſſion, to write a- 
gainſt the Abuſeof Plays in, modeſt Terms, that 
would not excuſe Mr. Prynne, who could pre- 
tend to no ſuch Miſſion, and had raked together 
all the vileſt Terms, and B//ingsgate Language 
Government, and all Mankind. 
Then ſeveral obnoxious Paſſages were read 
out of the Book, as Evidence againſt him ; 
and particularly that, where he reſembled his 
Majeſties Government to that of Nero's, (viz) 
The Multitude of our London Play-haunters 
are ſo augmented, that all the antient Devils 
Chapels, though five in Number, are not ſuffi- 
cient to contain their Troops; whence we ſee a 
a fixth now added to them : Whereas, in vici- 
ous Nero's Reign, there were but three ſtanding 
Theatres in Pagan Rome, though far more 


2 than 3 a London: In the ſame 


ibel, he calls Church-Muſick, the Bleating 
of brute Beaſts; and ſays, the Choriſters bellow 
the Tenor, as if they were Oxen; bark a Coun- 
ter-point, like a Kennel A Dogs ; roar a Tre- 
if they were Bulls; and grant out a 

Baſe like a Parcel of Hogs. | | 
he Defendant's Counſel ſaid in his De- 
fence, T hat many of the Paſſages in his Book 
were relatively ſpoken, and moſt of them the 
Opinions of other Authors; and, that he had 
no Thoughts of comparing the preſent Times 
with thoſe of Nero s; but they could not whol- 
ly excuſe him : "They ſuppoſed he had fo fix- 
ed his Eyes on the Abuſes of the Stage, that 
he had neglected to guide his Pen; and adviſ- 
ed him to lay hold on the Rock of the King's 
Favour, and the Mercy of the Court: They 
begged, their Lordſhips would believe his In- 
tentions were fair and honeſt, though his Ex- 
preſſions harſh ; and hoped, that the Abuſe of 
of Plays would a little plead his Excuſe: That 
thoſe who had licenſed the Book, were father 
guilty than he; and none but unlicenſed Books 
had yet been brought before that Court : 
That the Charge againſt him was made out 
by Inferences and Conſequences that were 
forced and ſtrained ; and that the Paſſages 
quoted did not of Neceſſity carry that Mean- 
ing that had been put upon them ; defiring 
their Lordſhips would conſtrue his Intentions 
as he had explained them in his Anſwer upon. 


Cottingthn, Chancellor of the Exchequer, gave 2 
his Opinion. He ſaid, the Deſendant ſtood % 
charged with publiſhing a libellous Book, (or; 
rather a Volume of Libels, containing 1000 
Pages) againſt his Majeſty and the State: 
That Prynne had here vented his Malice a- 
gainſt the King, Prince, Peers, Prelates, Ma- 
giſtrates; againſt all Mankind, and againſt all 
Things; but moſt remarkably againſt the 
Church, and the Government thereof : But, 
that being no Part of the Information, he 
ſhould not cenſure him for his Reflections on the 
Church, but for his endeavouring to enflame 
the People againſt the King and Governmen-. 

That his Expreflions were to be taken ge- 
cording to their plain and genuine Senſe, ant 
not according to the Interpretation he was 
now pleaſed to put upon them: That he did 
not ſpeak relatively, as his Counſel ſuggeſted, 
but poſitively, when he ſaid, That our Engith 
Ladies, ſborn and frizled Mada nis, had leoyt 
their Modefly : That Plays was the chief De- 
light of the Devil, and they that frequented 
them were damned ; and, that Princes dancing 
in their own Perſons, was the Canuſe of their 
untimely Ends : That though he pretended his 
Intention was only againſt publick and com- 
mon Plays, the Tenor of his Book run againſt 
Plays in Princes Palaces: That his Book 
was levelled againſt the King and State: 
That he deferved another kind of Trial; 
and the Defence he had made, did but ag- 
gravate his Offence; therefore his Sentence 


Hangman: That he be put from the bar, and aganft 
excluded from thec Society of Lincoln's Inn; Fryane 
and, that he be degraded by the Univerſity of 
Oxford: That he ſtand in the Pillory at 
Weſtminſter and in Cheapſide, and loſe an 

Ear at each Place; and ſtand with a Paper 

on his Head, declaring his Offence to be, 

the publiſhing an infamous Libel againſt both 

their Majeſties, and the Government: That 

he be fined five thouſand Pounds, and ſuffer 
perpetual Impriſonment. ; 
As to Buckner, who repreſented, that he «.,..,., 


erbury, and licenſed but Part of the Book, 
and ſaid, he abhorred and deteſted the Cen- 
ſures againſt Ecclefiaſticks; the Court ſet a 
Fine of 5o/. upon him: As to Sparkes, he 
pleaded, that the Book was licenſed beſore he 
printed it; but 64 Pages only appearing to be 
licenſed, he was fined five hundred Pounds : 
As to the reſt of the Defendants, the At- 
torney-General not having proceeded further 
againſt them, they were not cenſured, 


dgnts, | 


the Lord Chief Juſtice Richardſon declared, ek 
That his Offence would have been adjudged 
High-Treaſon, if he had been indicted for it 
in the Courts of Common Law. 

This Man's Sentence has been the Subject 


Oath; and, as that had been admitted Evi- 
dence againſt him, as to his compiling the 
Book; fo they would alſo admit it tobe Evidence 


The Lords for him, to clear the Integrity of his Heart. 


enſure 
Prynne, 


Three Days having been ſpent in Hearing 
this Cauſe, on the fourth the Lords proceed to 


give Judgment in it: And firſt, the Lord 


No. 6. V. 


of many a Lamentation. But ſhould a Writer 
at this Day, take upon him to denounce, 
That all who frequented Plays were damned, 
when he knew the King and Royal Family 
were ſometimes at theſe Entertainments; 
ſhould he reflect perſonally on the Queen, as 


this Writer did, and prefer Ners's Govern- 
I 1 me rt 


I; 


was, That the Book be burnt by the Common e Senna © 


was Chaplain to the late Archbiſhop of Cant- azair/ 17 
ether Defen- 


The reſt of the Lords were unanimous in the Remarks of 
Cenſure and Sentence againſt Prynne; and Pryanc's 
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163 3. 


f. x, Ment to the preſent Adminiſtration; ſhould he 


take upon him to new-model both Church and 
State, and endeavour to incite the People to 
Rebellion, in order to accompliſh the wild 
Schemes he had formed; whether, as the 
Lord Chief Juſtice Richardſon obſerved at 
this Hearing, ſuch a one might not be indicted 
and convicted of High-T reaſon, I very much 
queſtion : And, if ſo, ſurely this Gentleman 


— 


was mercifully dealt with, when he loſt on y 


his Ears: And, indeed, it is reported of Prynne 
himſelf, when he ſaw what Confuſton ſuch 
ſeditious Libels had brought upon the King- 
dom, That the King had done well, if he had 
taken his Head when he cropt his Ears, which 
might have put a Stop ta thoſe Practices, and 


prevented the Subverſion of the Govern- 
ment. 


10 Car. I. 


— 
Lord Balme- 


The Charge. FFN HE Indictment recites, That, where- 


as by the Laws of Scotland, whoever 
defames his Majeſty, depraves his 
Laws, or miſconſtrues his Actions, incurrs 
the Pain of Death: And that, whoever 
ſhall hear ſuch ſcandalous Speeches, or Writ- 
ings, and not reveal the ſame to ſome Magiſ- 
trate, and apprehend the Author, if it be 
in his Power, ſhall incur the like Pain: 
And, whereas a ſcandalous and ſeditious Li- 
bel was found in the Cuſtody of Fohn Dun- 
mure, and diſperſed among the King's Sub- 
jects, reproaching his Majeſty's Govern- 
ment and Behaviour in Parliament; deprav- 
ing divers Acts of Parliament, and miſcon- 
ſtruing his Majeſty's Proceedings: Which 
faid ſcandalous and ſeditious, Libel, the ſaid 
Dunmure, had of the ſaid 7obn Lord Bal- 
merino, who was the Author, or Contriver, 
of it; or, at leaſt, was guilty of hearing and 
concealing thereof; or, of not diſcovering 
William Haig, whom he affirmed to be Au- 
thor thereof: And was alſo guilty of divulg- 
ing and diſperſing the ſaid Libel; and fo far 
knew of the making the ſame, that he in- 
terlined it with his own Hand ; cauſed his 
Servant Robert Dagliſb, to make a Copy of 
it, and delivered it to the Earl of Rothes, 
and to the ſaid Foen Dunmure, whereby it 
was diſperſed, to the Diſhonour of his Ma- 
jeſty, &c. He, the ſaid Lord Balmerino had 
thereby incurred the Pain and Puniſhment 
of Death, which ought to be inflicted on 
him, to deterr others from attempting the 
like. 
4 be Libel The Libel mentioned in the Indictment 
mentioned in was entitled, The humble Supplication 75 a 
the Indict- great Number of the 2 and others, 
ment. . 
Commiſſioners in the late Parliament In 
which the Scotiſſh Malecontents expreſs great 
Uneaſineſs at ſome Acts that had paſſed in 
the Parliament of Scotland, empowering his 
Majeſty, with the Conſent of the Clergy, 
to preſcribe what Apparel the Clergy ſhould 
wear in Time of Divine Service, and au- 
thorizing him, with a competent Number 
of the Clergy, to make Laws and Conſti- 
tutions in Relation to Eccleſiaſtical Affairs; 
threatning his Maj 


of the Authority given him by thoſe Acts, 
and introduce any Thing new in Religious 
Matters, he would endanger loſing the Hearts 
of many of his Subjects, _ 


jeſty, if he did make uſe | W 


«6:4, The Trial of Joun Lord BAL ME RI No, for a Libel reflefting 

on his Majeſty and the Government before William Earl of Er- 
rol, Great Conſtable of Scotland, Lord Juſtice-General, and his 
rino's Tia Aſſeſſors, at Edinburgh, 3 Decemb. 1634. 10 Car, I. 


They tell him alſo. That no juſt Prince 
ever cenſured his Subjects for giving their 
Voices; and, that the Notes his Majeſty, took 
in the Parliament Houſe, of the Names of 
thoſe who diſſented from thoſe Acts, and 
his refuſing to hear the Reaſons of thoſe that 
diſſented, made them very apprehenſive of 
Innovations in their Kirk. 

They charge his Majeſty alſo, with ſquan- 
dering away the Supplies granted in Parlia- 
ment, and the Revenues of the Crow 
upon extravagant Courtiers: That he allow- 
ed the Printing of Pepiſh and Arminian 
Books in England, and ſupprefled the An- 
ſwers to them; and ſuffered Arminianiſm to 
be preached in Scotland with Impunity : 
They complain alſo, that Papiſts were per- 
mtted to fit in Parliament; of Abuſes in the 
Coin; and of his lighting the Repreſenta- 
tions of their Grievances. The greate 
Part of which Libel is ſet forth in the Indict- 
ment. | 

'The Counſel for the Priſoner repreſented 
in his Behalf, That it was not the Intent 
of the Legiſlature, to inflit Capital Puniſh- 
ments on the Authors of ſuch Reproach- 
es as were laid in the Indictment: That 
thoſe Acts had never been put in Execution; 
or, if they had, they were long diſuſed, 
and therefore ought to be looked upon as 


abrogated. 


And further, that the Writing mention- 


tition and Supplication to his Majeſty, and 
not a Libel: That the Indictment was inſuffi- 
cient ; becauſe the Fact was not laid to be 
done with a ſeditious Intent: And he could 
not be charged with concealing the Libel 
becauſe the Indictment itſelf ſets forth, that 
he delivered it to the Earl of Rothes, to 
deliver to his Majeſty : That it could not 
be ſaid, he was ihe Author of it, Mr. Wil- 
liam Haig having under his Hand acknow- 
ledged himſelf the Author; and that the 
Priſoner's interlining it, could be no Argu- 
ment of his contriving it. 

That the hearing. and not revealing, 
ought not to be deemed Criminal, till the 
riting was firſt declared infamous and ſe- 
ditious ; and he ought not to be charged with 
the not apprehending the ſaid Mr. Haig; 


ed in the Indictment, was an humble Pe- 


becauſe the apprehending intended by 4 
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1634 Act, was only where the Party has been 
10 Car. I. 1.clared to be the Author. 
, Tothis the Lord Advocate replied, that 
tbe King's What had been offered by the Priſoners Coun 
Counſel, 
Inditment, which he left to the Court; 
or, to the Truth of the Facts, which he 
left to the Jury, (after he had made his Re- 
marks on them.) And the Court, fitting 
the 20th of December, delivered their Opini- 
ons, as to the Sufficiency of the Indictment. 
The Opinion I. As to the firſt Exception made by the 
of the Court the Priſoner's Counſel, they declared, that 
as tothe Suf- the Acts of Parliament, on which the In- 
dictment was founded, were {till in force. 
2. That the Indictment had well purſued 
the ſaid Acts of Parliament. | 
3. They held, there might be more Au- 
thors than one; and that the Words of the 
, AQ included the Advifer, Deviſer, and Con- 
ſulter. 
They adjudged the Writing to be a 
3 — Libel. © 

5. As to the divulging, they leave that, 
with the other Facts, to be tried by the 
Jury; and declare, if that only ſhall be found, 
it is to be puniſhed arbitrarily at the Diſcre- 
tion of the Court. 

A Jury being impanneled on the 20th of 
be Evidence March, conſiſting of eight Peers, and ſeven 
given to the Commoners, the Evidence againſt the Priſo- 
79. ner was produced; and firſt, the Libel found 

in the Hands of Dunmure, and another 
Copy of it, interlined by the Priſoner, were 
read, with Dunmure's Depoſition, that the 
Lord Balmerino delivered the firſt Copy to 
the Deponent, and enjoined him to keep it 
private, | 

Three Examinations of the Prifoner were 

| alſo read, wherein he confeſſes, that he had 
the ſaid Libel of Haig; that he communi- 
cated it to the Earl of Rothes and Mr. Dun- 
murs; and that he had received ſeveral Let- 
ters from Haig, ſince he abſconded: The 
Depoſition of Rebert Dagliſb, the Priſoner's 
Servant, alſo was read, wherein he depoſed, 
that he copied the ſaid Libel by his Maſter's 
Order, and at the ſame time took a Copy for 
himſelf, 

The Earl of Rothe's Depoſition was read, 
wherein he ſays, he received the Supplication, 
from the Lord Balmerino, to be communi- 
cated to his Majeſty ; but that he always 
thought it ought to be ſuppreſsed. 

The Jury being withdrawn, and return- 

The Priſoner ing into Court brought in their Verdict; 
A whereby they acquitted the Priſoner of being 
the Author, or Adviſer of the Libel ; as alſo, 
of the not apprehending the ſaid Villiam 
Haig and they acquitted him of divulging and 
diſperſing the ſaid Libel: But found him 
 GuiLTy of the hearing the ſaid Libel; and 
and of concealing, and not diſcovering the 
ſaid William Haig, whom the Priſoner af- 

firmed to be Author of it. 
Whereupon the Lord Juſtice General, by 
the Advice of the Aſſeſſors, declared, That 


ſel, either related to the Sufficiency of the | 


the ſaid John Lord Balmerino had incurred 
the Pain of Death by the ſaid Acts of Parlia- 
ment; but the Execution of the Sentence 
was ſuſpended, till his Majeſty's Pleaſure was 
known, 

It ſeems his Majeſty afterwards pardoned Bur parden- 
this Lord: But inſtead of acknowledging the 4, 
Grace, he became one of his moſt implacable 
Enemies; and had a great Share in the Scotiſb 
Rebellion that happened ſoon after. | 

Biſhop Burnet relates. That this Lord was e Faction 
ſo much the Darling of the Kirk, that the #reaten's 
King durſt not puniſh him: That he was no Judges. 
ſooner condemned, but it was reſolved by the ard Fury. 
Faction, to break open the Priſon-doors, and 
ſet him at Liberty; or, if he ſhould be put to 
Death, to revenge it on the Court and Jurors 
who convicted him; and that ſome under- 
took to murder them; aud others, to burn 
their Houſes. 

In Compiling the State Trials, it was Remarks on 
thought fit to intermix ſome Scotiſb Trials, 22 
which ſhew in what Inſtances their Pro- ö 
ceedings differed from thoſe of England; 
and eſpecially ſuch as illuſtrated their Hiſtor 
and our own, as this 'I rial does, by exhibit- 
ing to our View ſome of thoſe 3 
or pretended Grievances, for which the Scots 
fomented the Rebellion, that ended in the 
Subverſion of the Government of both Nati- 
ons. And here we find, that a Nobleman is 
not tried by his Peers in Scotland, but in 
the Ordinary Courts, and by a Jury conſiſt- 
ing of Peers and Commoners, who are al- 
ways above thirteen (in this caſe fifteen) and 
their Verdict determined by a Majority of 
Voices, It is obſervable alſo, that the Court 
firſt determine whether the FaQts in the 
Indictment amount to Treaſon, or Felony ; 
and whether they are well laid; and after- 
wards a Jury is impanneled to try the FaQs. 
Whereas in England, the Jury take both 
the Law and the Fact upon themſelves, and 
bring in a general Verdict, of GuiLTy, or 
not GvIiLTY : Though, it is true, in Eng- 
land Exceptions may be taken to the Indi- 
ment before the Trial, and the Priſoner may 
move in Arreſt of Judgment after Conviction, 
where any thing appears illegal, or inſuffic i- 
ent, on the Face of the Indictment. It is 
obſervable alſo, that where a Perſon was capi- 
tally convicted in Scotland, it was uſual to 
execute him the ſame Day he is condemned, 
and not allow him Time to prepare for Death, 
as 1s practiſed in England: But then the Pro- 
ceedings appear to be much longer depending 
in Scotland than in England; for this Trial 
of Lord Balmerino's began the 3d of Decem- 
ber, 1634. and the Jury did not bring in their 
Verdict, till the 20th of March following: 
And laſtly, it appears, that the Evidence 
conſiſted of Written Examinations and De- 
poſitions; and the Witneſſes were not pro- 
duced perſonally in Court, to give their 
Teſtimony in the Preſence of the Priſoner, 
according to the Practice of the Courts of 
England in Capital Caſes. 


1634. 
10 Car. I. 


This Lord's 
Ingrat itude. 


Proceedin gs 
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1637. Proceedings againſt 


* 


Joun BasTwicx, M. D. Henry BuRrTox, 


ſaid Sentence, on the 3oth of June, 1637. 


' Clerk, and WILLIAM PRYNNE, Efq; for Seditious Libels, in the 
Thing. Court of Star-Chamber, 14 Fune, 1637. 13 Car. I. 
wick, Sc. | 
* HIS could never have gained Admiſ- 
— Pow fron among the State Trials, if it had 


not been to ſhew the Sufferings of the 
Saints, for the Good Old Cauſe. The Editor 
does well to inform us, it was written by his 
(or rather their) Friends; for there is very 
little that Iooks like a Trial in it. It conſiſts 
chiefly of the Saying and Lamentations of the 
gl, at their Condemnation, and in the 
Pillory ; and a Speech of Archbiſhop Laud's, 
after the Sentence. 
as All that we can learn of the Information 
the Tft, Exhibited by the Attorney-General is, That 
tion, it was preferred againſt the ſaid Baſtwick, 
Burton, and Prynne, for Writing and Publiſh- 
ing Seditious and Schiſmatical Books againſt 
the Government, in Church and State. 
25. Anfeoers Theſe Gentlemen, it ſeems, drew up their 
emitted, Jeſpeftive Anſwers to the ſeveral Intormations 
preferred againſt them ; but they were found 
to be ſuch flagrant Libels on the Government, 
that their Counſel durſt not fign them : 
Whereupon Mr. Prynne preſſed, that he 
might ſign his Anſwer himſelf; but was 
ordered to put in an Anſwer that was leſs 
offenſive, than the Libels, for which he was 
They refuſe teproſecuted : And Prynne, and the other two, 
pur in ary refuſing to put in any other Anſwers, than 
— r ſuch as were repleniſhed with Sedition and 
The — Calumny, the ſeveral Informations, or 
| 28 Charges were ordered to be taken pro confeſſo, 
The Sentence and the following Sentence pronounced upon 
paſſed on the Priſoners. Prynne was condemned to be 
— be ſet in the Pillory in Palace-yard, to loſe the 
Remainder of his Ears; to be branded with a 
hot Iron in each Cheek; to pay a Fine of 
5000 |. and to be impriſoned in Caernarvon 
Caſtle. Baſtwick and Burton were ordered 
alſo to be ſet in the Pillory in Palace-Yard ; 
to ſe their Ears; to pay a Fine of 50001. 
each, and to be impriſoned in the Caſtles of 
Launceſton and Lancaſter, 

Archbiſhop Laud would not be concerned 
in the Sentence, becauſe, he faid, it might 
look like Revenge in him, theſe Libels be- 
ing levelled againſt his Grace perſonally, as 
well as againſt Epiſcopacy, and the Eccleſi- 
aſtical Government. $2 

The Pu The Tendency of the Archbiſhop's Speech, 

of Archbi- after the Sentence, was to fhew, That not- 

* * withſtanding the Priſoners, and other diſ- 
affected People, clamoured againſt Innova- 
tions in Religion, they, and their Adherents, 
were the grand Innovators; endeavouring to 
ſubvert and deſtroy the Church of England, 
eſtabliſhed by Statute Law, and introduce 
the Geneva Plan in the Room of it; and 
that they were perpetually inciting the Peo- 
ple to take up Arms, and break out into Re- 
bellion againſt the Government, in order to 
compell his Majeſty to enter into their Mea- 
fures. 

Ie Prin- The Priſoners were ſet in the Pillory, 

ers ſuffer. their Ears cut off, &c. in Purſuance of the, 


— 


Iſle of Selly; 


Prynne was confined in Caernarvon Caſtle, 
in Wales; and Baſtwick and Burton, in the 
Caſtles of Launceſton, and Lancaſter : But on 
the 27th of Auguſt following, by an Order 
of Council, Ba/twick was removed to the 
urton to the Ifle of Guernſey; 
and Prynne, to a Caſtle in the Iſle of Zer/ey 
with Orders, that none ſhould have Acceſs 
to them, without Leave of the Governors 
of the reſpective Places, where they ſhould be 
confined : And, that they ſhould not be al- 
lowed Pen, Ink, or Paper, or any Books, 
refleting on the eſtabliſhed Church: That 
all Letters and Parcels, directed to them, 
ſhould be opened, and the Wives of Baſt- 
wick and Burton ſhould not be permit- 
ted to reſide in the Iſlands where they were 
reſpectively confined: And the Priſoners re- 
mained in the ſaid reſpective Iſlands, to which 
they were ſeverally ſent, untill they were ſet 


at Liberty by the Parliament, that begun the 


Grand Rebellion, in the Year 1641. when 
they were brought back to London in Tri- 
umph, as will be 'related hereafter. 

rynne, the Reader obſerves in a former 
Trial, had his Ears cropped, for Writing a 
Libel, called, Hiftriomaſtix, refleQing on the 
King, the Court, and indeed on all Man- 
kind, that were not of the Geneva Stamp 
for which he remained a Prifoner, and fill 


Releaſed i 
1641, 


Remark 
the Proceds 
ings againf 
Prynne, 
S Co 


continued Libelling the Government, till 


he was brought before the Court of Star- 
Chamber again, for theſe repeated Acts of ſedi- 
tion. Theſe laſt bleſſed Eſſays are levelld 
chiefly againſt the Biſhops and the eſtabliſhed 
Church: He ſtiles the Archbiſhop, Arch- 
Agent for the Devil; calls the Biſhops, Luci- 


ferian Lords, execrable Traitors, and devour- 


ing Wolves. Baſtwick the Phyſician was pro- 
ſecuted chiefly tor writing againſt the High- 
Commiſſion Court; and Burton the Clergy- 
man for making it the conſtant Drift of his 
Sermons and Converſation, to traduce the 
King and Government; but more particular- 
ly the Biſhops, and the Eccleſiaſtical State; 
And ſuch was the Matter contained in ſome 
of theſe Libels, that the Judges were of O- 
pinion, that the Authors might have been 
convicted of High-Treaſon, if Indictments 
had been preterred againſt them in the King's- 
Bench. However, the Miniſtry were fo 
mercyful, as to cauſe them only to be pro- 
ſecuted for Miſdemeanors in the Star- 
Chamber. Notwithſtanding which Indulg- 


ence, they continued to aggravate their 


Crimes, by their inſolent Anſwers; which, 


| whether they were fit for Counſel to fign, 


may be gathered from the following Paſſages, 
VIZ. 


hat the Prelates were invaders of the pit if the 


King's Prerogative Royal; Contemners and Priſmer: 
7 of the Hoh - Scriptures; Advancers 41 
0 


opery, Superſtition, Idolatry, and Pro- 
Phaneneſs: That they abuſed the King's Au- 
tzhorig 
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637. thority, to the Oppreſſion of his Loyal Subjects; 
15 Car. L. and 8 expreſſed great Tyranny, Cruelty, 
WY ind Injuſtice; And that in the Execution of 


1637. 
13 Car, I 


— 


cc cution of that Sentence brought out to be 
« puniſhed as common and ſignal Rogues, 
« expoſed upon Scaffolds, to have their Ears 


this Performance, they ſbetued neither Wit, 
Honeſty, nor Temperance ; nor were they the 
Servants of God, as they ought to be, but of 
the Devil; with a great deal more of the like 
Tenor. : 
Poſſibly there was not that Government in 
the World, except our own, but would have 
proceeded Capitally againſt ſuch Offenders, 
as they found ſtirring up the People to Sediti- 
on and Rebellion, eſpecially when they had 
the Impudence, in their Defence, to require 
the Deſtruction of the eſtabliſhed Church, 
and the Governors of it ; without which, 
it evidently appeared, they were determined 
never to deſiſt from their traiterous Purpoſes : 
And in Fact, we ſee, they never left off 
their Railing and Calumnies againſt the Ad- 
' miniſtration in Church and State, till they 
entirely deſtroyed both, and brought the 
Nation into a ſuch State of Confuſion and 
Miſery, both in Spirituals and Temporals, as 
no People ever before experienced. Would 
our good Friends the Dutch ever have ſuffered 
ſuch an attack upon their Calviniſtical 
Church, to have gone unpuniſhed, eſpecially 
if their State had been threatned, on a Re- 
fuſal to comply with ſuch Reformers? Would 
not our neighbours of Scotland, call a Con- 
ſpiracy to — their Presbyterian Kirk, 
an Invaſion on the Conſtitution, and pro- 
ſecute thoſe who ſhould dare to revile and 
undermine their Presbyterian Eſtabliſhment, 
with far greater Rigour than theſe were 
. Would ſuch Anſwers ever be 
ſuffered in a Court of Juſtice, as theſe Crimi- 
nals would have put in, if they could have 
found Counſel hardy enough to have ſigned 
them? Or rather, would they not have been 
ſeverely puniſhed for this Impudent Defence, 
or rather Offence, in the Face of one of 
the higheſt Courts of Juſtice? With what 
Reaſon then can their Friends and Suc- 
ceſſors clamour at the Puniſhment inflicted | 
on theſe Incendaries, when it is evident 
to all the World, that inſtead of loſing 
their Ears, they ought to have loſt their 
Heads, as Prynne himſelf confeſſed, when 


he ſaw the Uſurpation eſtabliſhed. _ 
The Character Lord Clarendon gives of 
theſe - pious Confeſſors, for the Faith of 


Calvin, is, That they were three Perſons, 
« moſt notorious for their declared Malice 
<« againſt the Government of the Church, 

Biſhops in their ſeveral Books and 


cc 
" Writings, which they publiſhed to cor- | 


<< rupt the People, with Circumſtances very 


c cut off, and their Faces branded with hot 
Irons (as the pooreſt and moſt mechanick 
«© Malefactors uſed to be, when they were 
© not able to redeem themſelves by Fines, 
«for their Treſpaſſes; or to ſatisfy any 
“ Damages, for the Scandals they had raiſed 
* againſt the good Name and Reputation of 
ce others) Men began no more to conſider 
&« their Manners, but the Men; and each 
„ Profeffion, with Anger and Indignati- 
© on enough, thought their Education, De- 
grees, and Quality, would have ſecured them 
from ſuch infamous Judgments, and 
treaſured up Wrath for the Time to 
„ 'COMe. 

But why ſhould theſe ſeveral Profeſſions 
think it a greater Diſgrace, that Criminals 
of their Degree, or Quality, ſhould be pil- 
lored, and ſtigmatized, than that they ſhould 
be hanged, drawn, and quartered, for Sediti- 
on and 'T reaſon, as theſe Criminals certain- 
ly deſerved to be, by Prynnes own Con- 
feſion ? Poſſibly the Speeches they were 
ſuffered to make, when their Ears were cut 
off in the Pillory, had an ill Effect upon ſome 
of the Engliſh Audience, who are obſerved 
to overflow with Pity, when they ſee the 
moſt notorious Villains ſuffer for their 
Crimes; not conſidering the Miſchief they 
have done, and would do, if they were ſuf- 
fered to go on with Impunity : They con- 
ſider barely the Smart and Ignominy the 
Criminal undergoes, and, forgetting their 
Offences, look upon them as innocent Men; 
This, it muſt be confeſſed, is frequently the 
Caſe of the unthinking Mob: But one would 
not have expected ſuch a Conduct from Men 
of any Education, or Reflection: That theſe 
ſhould treaſure up Wrath and Revenge againſt 
their Governors for inflicting infamous Puniſh- 
ments upon the moſt infamous Villains, is a 
little unaccountable, eſpecially when all Men 
(as the ſame noble Author obſerves) were 
agreed, they deſerved a very exemplary Puniſh- 
ment, and that they ought to me paid for 
their notorious, obſtinate, and repeated Of- 
fences, with the Loſs of their Lives, if they 
had been puniſhed according to their Deme- 
rits. Indeed the Parliament that begun the 
Rebellion in 1641. thought thefe Sufferers 
merited ſo much from them, by contribut- 
ing to ſpirit up the People againſt their Sove- 
reign, and the eſtabliſhed Religion, that after 
they had cauſed them to be brought quite 
through England, from their reſpective Pri- 
ſons, in a triumphant Manner, that Aſſem- 
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« ſcandalous, and in Language very ſcur- | bly gave each of them a Reward of 4000 J. 2 
* rilous and impudent, and which Men | and upwards ; and Prynne was afterwards, 8 


< thought deſerved very exemplary Puniſh- | upon a Vacancy, elected a Member of that 1641. re- 1 ul 


„ ment. They were, continues that cele- | Parliament, and fat in the Houſe during ren them | 
* brated Hiſtorian, of the three ſeveral Pro-] great Part of the Uſurpation : But he appears „ b. 


<« feſſions, which have the moſt Influence on 
the People; a Divine, a Common Lawyer, 
and a Doctor of Phyſick; none of them 
« of any Intereſt, or Eſteem, with the 
<< worthy Part of their ſeveral Profeſſions, 


at length to have been as much out of 

Favour with the Uſurpers, as ever he was 

with his lawful Prince: He lived to fee, and 

be convinced of the Miſchiefs he had nge cor- 
brought upon his country; and being elected };; x f 


61 Error, 


having formerly been all looked upon, un- a Member of Parliament, in the Year 1660. 4nd cn 
der Characters of Reproach; yet, when | was as forward in reftoring King Charles. II. 9823 
Mn: ny 1 all ſentenced, and for the Exe- 

* 7. 0 


as he was in depoſing his Father King Charles I. 
K k The 
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1657. The Trial between his Majeſty King CHARLES I. and Joun »y 


13 Car. . 


— 

ant, 1637. 13 & 14 Car. I. 
The + ths „ T IIS Majeſty King Charles 1. in the 
gai 


— Beginning of February, 14 * 


cauſed the following Caſe to 
propoſed to the Judges, viz. 


CAaroLus Rex. | | 
The Caſeof _ © When the Good and Safety of the 
Ship-moncy e Kingdom in general is concerned, and 
Propoſed to & the whole Kingdom is in Danger; Whe- 
"ve Jecken de ther may not the King, by Writ under 
ce the Great Seal, command all his Subjects, 
ce at their Charge, to provide and furniſh 
<« ſuch Number of Ships, with Men, Vic- 
de tuals, and Munition, and for ſuch Time 
d 2s he ſhall think fit, for the Defence and 
<« Safeguard of the Kingdom, from ſuch 
„% Danger and Peril; and by Law compel 
< the doing thereof, in caſe of Refuſal and 
e Refractorineſs? And whether, in ſuch a 
de Caſe, is not the King ſole Judge, both of 
de the Danger, and when, and how, it 15 to 
ce be prevented and avoided ?” 
The Judge: To which the Judges anſwered, © We 
Opinion of it. ce axe all of Opinion, that when the Good 
& and Safety of the Kingdom in General 
« jg concerned, and the whole Kingdom 
« in Danger, your Majeſty may, by Writ 


* 
* 


cc under the Great Seal, command all your | 


« Subjects, at their Charge, to provide and 
cc furniſh ſuch Number of Ships, with 
c Men, Munition, and Victuals, and for 
« ſuch Time, as your Majeſty ſhall think 
« fit, for the Defence of the Kingdom, 
« and may by Law compel the doing there- 
of, in — of Refuſal; and that your 
« Majeſty is the ſole Judge, both of the 
«© Danger, and when, and how, the ſame is 
< to be prevented and avoided,” 


The Names Signed by all the twelve Judges, vix. 
A * N Fo. Bramꝑſton, Jo. Finch, Hum- 
the 7 + ir hry Davenport, Jo. Denham, Rich. 

| — W. Jones, Geo. Croke, Tho. 


This Reſolution his Majeſty cauſed to be 
publiſhed, and entered in the Courts at Męſt- 
minſter, and directed the Judges to communi- 
cate it to the People, in their reſpective Cir- 
Cuits. 

The Ten of The Occaſion of demanding the Opini- 
the e re ons of the Judges was this: A Writ had 
4 27 been iſſued in the eleventh Year of King 
af the Charles I. directed to the Sheriff of Bucks, 
ry to- the Bailiff and Burgeſſes of Buckingham, 


ard a 


Sbip. 


c. reciting, that his Majeſty 3 given 
to underſtand, that the Sea was infeſted by 
Thieves, Pirates, and Sea-Robbers, as well 
Turks Enemies to Chriftianity, as others, 
who took and plundered the Ships of his 
. Majeſty's Subjects, and thoſe of his Allies, 
Who uſed to — protected heretofore by the 


Hamypzn Eſq; upon the Aſſeſſing Ship-Money on the Defend. ." 


Engliſh Nation: That his Majeſty conſidering 
alſo the Danger that in theſe Times of War 
hung over us; and deſiring to provide for 
the Defence of the Kingdom, the maintain- 
ing the Dominion and Protection of the Sea, 
and the Security of his Subjects; he does 
therefore command the Sheriff, Qc. upon 
their Faith and Allegiance, that they pro- 
vide in this County, a Ship of War, of 450 
Tons, with 180 Men, hk Gunpowder, 
double Tackling, and all other things neceſſary, 
and to bring the ſaid Ship to Port/mouth 
by the 1ſt of March next, provided with 

ictuals, Mariners, Wages, and all other 
Neceſſaries, for twenty {ix Weeks, in order 
to proteed with his Majeſty's other Ships 
of War, and thoſe of his other Subjects, 
for the Defence of the Sea, and themſelves: 
And the ſaid Sheriff, &c, are further com- 
manded, within thirty Days after the Re- 
ceipt of this Writ, to aſſeſs every Perſon 
equally within the ſaid County (who had no 
Share in the ſaid Ship, and did not ſerve there- 
in), towards the Charges of providing the 
ſaid Ship, &c. according to their Eſtates 
and Employments; and the Portions ſo aſ- 
ſeſſed, to levy by Diſtreſs, or other lawful 
Ways: And if any Perſon ſhould be found 
rebellious, or refractory, in the Premiſes, to 
impriſon him till further Orders. 

Some of the Inhabitants of the County of The Tawyf 
Bucks refuſing to pay the Money required 4 Scire f. 
of them, for fitting out a Ship, 1 * Facias — © 
was iſſued to the Sheriff of Bucks, reciting rw Ca 
that whereas ſeveral Sums of Money, in a 5 * 
Schedule thereto annexed, had, by virtue of 21.9 1 
the above-ſaid Writ of 4 Aug. 11 Car. been fed, 
aſſeſſed upon divers Perſons in that County, 
for providing a Ship of War, which were 
not yet paid: And that upon a Ceriibrari, 
dated 9 March, 13 Car. the ſaid Sums, 
and the ſeveral Perfons on whom they were 
aſſeſſed, were certified into Chancery: and 
from thence, by Mittimus, dated 5 May, 
were ſent into the Exchequer, that Proceſs 
might iſſue againſt the Defaulters. The 
Sheriff was thereupon commanded, quod ſcire 
faceret the ſeveral Defaulterz, that they 
ſhould appear in the Exchequer, in Octob. 
Trin. 13. Car. and ſhew cauſe, why they 
ſhould not pay the reſpective Sums aſſeſſed 
7 e 7705 the Sheriff returned quod 

cire fecit. John Hampden Eſq; who was ampin 
aſſeſſed twenty Shilling? and hand st paid it: 4 5 75 
Whereupon Mr. Hampden appeared, and de- ot, N a 
manded Oyer of the ſcire facias; of the Sche- 
dule of the Writ dated 4 Aug. 11, Car. the 
Certiorari and Mittimus; and of their 
ſeveral Returns; and demurred to them: 
And Mr. Attorney joining in Demurrer, The Coſt 
the Cauſe was adjourned into the Excheguer- one by 
Chamber, to be Heard before all the Judges of agu. 


England, 
All 
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ohn's De- 


Militia was entirely in his Hands; that no 
Man might ſend out a Ship of War, or etect 
a Bulwark upon his own Land, againſt an 
Enemy, without the King's Commiſſion ; nor 
might the Subject, without a ſpecial Commiſ- 
ſion, arm, or draw Troops together, or make 
any general Collection of Money of the Sub- 
jects, though with their Conſent: The ſupre- 
ma poteflas was inherent in his Majeſty, as 
Part of his Crown and kingly Dignity : His 
Majeſty alſo was the ſole Yahe of Dangers 
from abtoad ; and when, and how, the ſame 
ought to be prevented. He admitted further, 
that the Law had given the King a Power, b 

Writ, to command the Inhabitants of eac 

County to provide Shipping, fot the Defence 
of the Kingdom, and might compel the doing 
thereof; ſo that the Queſtion was not, in 
whom the ſupreme Power of giving the Au- 
thority to the Sheriff, which was mentioned 
in the Writ, did lie (for that was in the King), 
but the Queſtion was, By what means this ſu- 
preme Power was to be communicated and 
applied, the Law of England having known 


- Rules, which were nete to be obſerved in 


ſuch Caſes? 8 
As the King could not apply his Laws, in 
many Caſes, without the Aſſiſtance of hls 


Judges; ſo, in other Caſes, he could not com- 


municate, either his Power, of Juſtice, to 
his Subjects, without the Aſſiſtance of his Par- 
liament: That it did not appear, that this 
Writ, which gave Power, to ſell and alter the 
Property of the Defendant's Govds, ifſutd from 
his Majeſty, fitting in Parliament: And the 
Queſtion the 


_ ouſly iſſued? 


There were ſeveral known and undoubted 
Ways and Means, wheteby the Law had pro- 
vided for the Defence of the Realm, both by 
Land and Sea, without this Way in the Writ ; 
as firſt, by the Tenure of Lands. The Kings 
had ancienitly all the Lands in their own 
Hands: Their Books agreed, that all the 
Lands in the Kingdom were held, mediately 
or immediately, of the Crown: And, as the 
Law had intrufted the King with the Defetice 
of the Kingdom, ſo had it intruſted him with 
the Reſervation of ſuch Tenures, as might 
ſerve for that Putpole. | | 

17 Man, who held by Knight's Service, 


was to find a Man completely armed: He who 


held by a whole Knight's Fee, forty Days: 
He who held by half a Knight's Fee, twenty 
Days; and ſo in Proportion? And it appeared 
by the Red Book, that there were thirty thou- 
ſand Knights Fees held of the Crown, at the 
Conqueſt : And fince the Tenants by Knight's 


Service, wete obliged to ſerve but forty Days, 


other Tenures were reſerved ; ſuch as Grand- 
Serjeanty, Tenures by Cornage, and Caſtle- 
guard 3 and, according to Littleton, there were 
eleven thouſand of theſe Tenures, for the De- 
fence of Caſtles and Fortreſſes, within the 
Realm; moſt Part of which were upon the 


n would be, If it was not errone- 


Sea- Coaſts, or upon the Frontiers of Scotland 
and Wales, the Places of greateſt Danger. Be- 
ſides which, there were Tenures by Petty-Ser- 
jeanty, which were intended for the finding of 
all forts of Armour and Munition for the 
War. | | 

The Cinque-Ports, and other Frontier Places 
were allowed ſeveral Privileges ; ſuch as, hav- 
ing all Juriſdiction within themſelves, &c. 
not only to invite People to ſettle in them, 
but, that the Inhabitants might never be oblig- 
ed to remove from their Dwellings, and leave 
ſuch Towns expoſed to the Enemy : That 
the King was actually poſſeſſed of theſe Mili- 
tary Services, as he received the Profits of 
Wards, Marriages, Reliefs, &c. (the Fruits of 
them) ; and theſe Profits were to be laid out 
in the Defence of the Realm, as appeared by 
many Authorities. ' 

That there were other Tenures reſerved 
for Sea Service: In the Regiſter, fo/. 2. one 
Town is ſaid to hold by the Tenure of furniſh- 
ing five Ships annually : In the Iter Roll of 
Eſſex, 13 Edw. I. Rot. 7. it is preſented, that 
the Town of Maldon held by the Service of 
finding one Ship; and from the Time of their 
Rendezvous, they were to remain ih the Ser- 
vice * 1 ** at their own Expences. 
Many other Towns held by this Tenure of 
finding Ships and uſually, when the Tenants 
were ſummoned to the Land Service, theſe 
were ſummoned to perform their Services at 


Sea; and the Summons to each run in the 


ſame Words, (viz.) cum toto ſervitio veſtra 
uod nobis debetis : And in the 13th of Ed. 
II. Pars 1. M. 11. the King declares, That 
the Cinque Ports, and other great Towns and 
Havens, are franchiſed pur ęſtre mure inter 
nous & Aliens, that they may be a Wall be- 
tween us and Foreigners  _ 
There wete other Tenures created, whereby 


Rents were reſerved out of Lands for Servants 


Wages : All Men had not anciently an equal 
Right to Liberty and Property : The Villain's 
Perſon was not free; his Lord might impriſon 
him, and tax both his Lands and Goods de 
haut & de baſs. Tenaiits in Ancient Demeſne 
and Burghers, had an abſolute Freedom in their 
Perſons ; but were liable to be taxed for the 


Defence, arid other neceſſary Affairs of the 


Realm, without Conſent of Parliament. Such 
Tenants in Ancient Demeſne, were to plow 
and manure the King's Lands; and, accord- 
ing to an ancient Manuſcript, the Corn, and 
other Proviſions ariſing thereby, were defigned 
to ſtore the King's Garriſons: and ſuch Ten- 
ants were taxable at the King's Pleaſure, as 
Villains were, but only for the Defence of the 
Realm, and other Neceffities of State : And 
there were {till a third ſort of Tenants, called 
Freeholders, who held by a certain Rent, and 


had an abſolute Freedom in their Perſons and 


Eſtates, and could only be taxed in Parlia- 
ment. 

Beſides theſe Tenures, the Law has confer- 
red divers Prefogatives on the King, which 
were intended to be employed for the Defence 


of the Kingdom, and other publick Occaſions ; 


ſuch as the Property of all Treaſure-Trove, 

and Gold and Silver Mines: In theParliament 

Roll of 6 Rich. II. M. 42 the Commons _, 
| tio 
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_ cheſter, every Man, according to his Eſtate; 


tion, that the King will live on his Revenues; 
and that the Wards, Marriages, Reliefs, 
Eſcheats, Forfeitures, and other Profits of the 
Crown, may be ſpent in the Wars for the 
Defence of the Kingdom. | 

That Aids and Subſidies, and likewiſe Ton- 
nage and Poundage, before they were granted 
the Crown for Life, were intended not only 
for the Protection of Merchants, and the ordi- 
nary Defence of the Sea, but for the Defence 
thereof in Times of extraordinary Danger, 
from the Incurſions of Enemies, c. as appear- 
ed by the ſeveral Grants of them in the Parlia- 
ment Rolls; and when they were granted for 
Life, it appears by 12 Edw. IV. 13. they 
were granted, that the King might always 
have Treaſure in Readineſs to oppoſe an Inva- 
ſion: That his Majeſty was in the actual Poſ- 
ſeſſion of theſe, and had by his Proclamation 
declared, that they were granted to his An- 
ceſtors for the Defence of the Seas, and the 
Safety of the Realm; and, that he received 
them for that Purpoſe. 

That by the Statute of Vincheſter, 1 
Edw. I. Every Man according to the Value of 
his Lands and Goods, is to find Horſe and Ar- 
mour for the Defence of the Realm ; and by 
5 Hen. 4. every Man is to find Armour a- 
gainit Invaſions. | 

He inſiſted, that the Service of the Cinque 
Ports, Tonnage and Poundage, and the other 
Duties above-mentioned, were the ordinary 
legal Ways appointed for the Defence of the 
Sea. The way by the Writ; by aſſeſſing and 
altering the Property of the Subjects Goods, 
without their Conſent, as it was an unuſual 
and extraordi Way, ſo he ſhould ſhew it 
was not legal. If the Service of the Ports had 
been firſt required, and the Money, ariſing by 
the Ways aforeſaid, had been laid out in the 
Defence of the Kingdom, and theſe had not 
been ſufficient; if it ſhould be admitted, in 
that Caſe, that the Writ was legal, yet, 
in this Caſe, it could not be ſo; becauſe it 
was a Maxim in Law, that we ought not to 
have recourſe to extraordinary Means, when 
the ordinary Means were ſufficient : As no 
Man could ſue in Chancery, when he might 
have Remedy at Common Law ; nor, ought 

any Man to be tried by a Court- Martial, 
while the Civil Courts were open. But he 
held, That the Property of the Subjects Goods 
could not be affected, or altered, without an 
Act of Parliament, though it were for the 
Defence of the Realm; which, he ſaid, was 
evident from the Aids and Subſidies which had 
been granted by Parliament; and from the 
ancient Summons to Parliament: For when 
Aids were demanded, the particular Cauſe 
of Defence, and inſt what Enemy, 
were ſpecified : His Majeſty could not, with- 
out a Parliament, tax his Subjects, even for 
the levying Land-Forces for the Defence of 
the Kingdom ; for maintaining his Forts and 
Caſtles; for warlike Stores, or d de for 
the Maintenance of Priſoners, or Hoſtages; or 
for preſerving the publick Peace; and if he 
could not tax them for theſe Services, it was 
evident he could not tax them for any. 

He admitted, that after the Statute of Vin- 


3. | their reſpective Counties. 


and Abilities, was to find all manner of Arms, 
as well for the Defence of the Realm againſt 
Foreigners, as for the Preſervation of the 
Peace: And that upon a ſudden Invaſion, or 
Rebellion, they were compellable to march out 
of their reſpective Counties to oppoſe either, 
where the King went in Perſon ; as 
peared by 11 Hen. IV. cap. 1 18. And he 
admitted, that as long as they remained at 
home in their ſeveral Counties, they were to 
have no Wages : But he denied, that the Sub- 
jet was taxable for Wages, or Proviſions, 
or otherwiſe, for finding of Soldiers out of 
their reſpective Counties, for Defence of the 
Kingdom; or that they were compellable to 
do it at their own Charge. 

He acknowledged, indeed, that before the 
Reign of Edw. III. Commiſſions had iſſued 
for that Purpoſe : To balance which it was 
evident, that Armies of 30000 Men, beſides 
thoſe who were obliged to ſerve by their Te- 


Charge, from the Time they marched out of 
nd, upon a Re- 
bellion in the Reign of Henry VIII. againft 
which the King intended to have gone in Per- 
ſon, Privy-Seals were ſent to moſt of the Gen- 
try, to attend the King with their beſt Reti- 
aues ; and they ſhould bring the Bills of 
their Expences with them, which were 
promiſed to be repaid: And it appeared, that 
thoſe who loſt their Horſes in Battel with the 
Enemy in the Reigns of Edi. I. and Edw. 
IT. were entitled to Damages for the Loſs 
of their Horſes: that the 
Charge of ſuch Frontier Caſtles and Towns 
as were beſieged, appeared by the Allowances 
made in the Exchequer, Trin. 27. Edward I. 
Rot. 47. pro tuitione NEw-CASTLE contra 


invaſerunt : And the Charge of maintaining 
Priſoners taken in defenſive Wars were fre- 
quently allowed in the Exchequer, 4 Edw. II. 
Rot. 22. dorſ. ä 

Then he proceeded to ſhew, that Money 
borrowed by the King, for the Defence of the 
Realm, had not only been repaid upon Petiti- 
on, but recovered by Suit in the ordin 
Courts of Juſtice, Comm Paſc. 31. Rot. 41. 
the King borrowed of Henry Themſon 149 l. 
pro defenſione 1 which was ſued for, and 
Re- pay ment ordered: And Paſch. 29 Edi. I. 


negotiis & defenſione totius Regni, having ſeiz- 
ed the Money of all the Abbies, Cathedrals, 
and Religious Houſes, and promiſed to return 
it: Upon Petition for it, at the Parliament 
held at Lincoln, he promiſed the Re- payment 
of it again, Ita guod Regis conſcientia ſuper hoc 
exoneretur. But, if the King had apprehend- 
ed when he wanted Money for the Defence 
of the Realm, he might have taxed his Sub- 
jects for it, he would never have anſwered, 
that he would repay it, ad exonerandum con- 
ſcientiam ; for then, in Equity and Conſcience, 


Debts. 

That the Subject was not liable to ſuch 
Charges for the Defence of the Kingdom, he 
obſerved alſo, was evident from ſeveral Acts 
of Parliament as 4 Will. I. where the King 


| 


grants 


nures, had been maintained at -the King's 


ing alſo bore the 


Scotos, qui Hhoſtiliter Regnum in partibus illis 


Rot. 18. The King pro urgentiſſimis Regnt 


the Parliament ought to have ſatisfied ſuch 


4 


163. 
13. Car. L 


wry 


So, 
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The Arou- 
ment of the 
Soli cit or-Ge- 


rants that all Freemen ſhould hold their | 


ands and Poſſeſſions free from all unjuſt Ex- 
actions and Tallages, Niſi ſervitium ſuum li- 
berum quod de jure nobis facere tenentur. And 
the Grant or Statute, obtained of King John 
at Runningmead, That no Aid ſhould be levi- 
ed but by the Common (or Grand) Council of 
the Kingdom. 25 Edw. I cap. 5. & 6. 
That no Aids ſhould be taken, but by Con- 
ſent in Parliament; and by the Statute De 
Tallagio, that no Tallage, or Aid, ſhall be 
taken without Conſent: And it happened 
that the Grievances which procured the laſt 
Statute, where Exactions made by the King 
for the Defence of the Realm. 

The Statute 14 Edw. III. c. 1. declares, 
T hat the People ſhall not be compelled to 
make any Aid, or ſuſtain any Charge, but in 
Parliament. He cited alſo 25 Edward III. 
and 1 Rich. III. againſt the taking of Loans 
and Benevolences. And in the 3d Vear of 
the preſent King, a Commiſſion iſſuing, for 
Aiding his Majeſty's Allies beyond Sea, or for 
the Defence and Safety of the Kingdom; that 
Commiſſion was condemned by both Houſes 
of Parliament,and cancelled in his Majeſty's 
Preſence. 

He did admit, that the Danger might ſome- 
times be ſo preſſing, that the Subjects Goods 
might be taken away without their Conſent : 
There might be ſuch Times when Property 
ceaſed, and, all Things reſolved again into the 
common Principles of Nature ; as in Caſes of 
Fire, and ſudden Invaſions: Any Man may 
Juſtify pulling down Houſes, in the firſt Caſe, 
or erecting Bulwarks upon other Men's Lands, 
in the other: In ſuch Times, not only his 
Majeſty, but every one, was empowered to 
take the Goods of another, pull down their 
Houſes, or burn their Corn, to cut off Provi- 
fions from the Enemy, and do ſuch other 
Things as might conduce to the Safety of the 
Kingdom, without any Reſpect to Property, 
12 Hen. VIII. 2 Br. tranſ. 406: 8 
IV. 23. And when the King proclaimed 
War, the Law took Notice of it; the Sub- 
jects of the Nation againſt whom War was 
proclaimed, immediately left their Properties 
here, and could maintain rio Action for them ; 
and any of the King's Subjects might ſeiſe the 
Goods of ſuch a Foreigner : But here it did not 
appear by the Writ, that War was proclaimed 
againſt any Nation : So that the Point was, 
Whether the King, in Time of Peace, with- 
out Conſent of Parliament, could alter the Pro- 

perty of the Subjects, upon a Suggeſtion, that 
. was wanting for the Defence of the 
Kingdom; eſpecially, when it appeared by the 
Writ, that the Time allowed for bringing in 
the Supply was ſeven Months; and conſequent- 
ly the Neceſſity, in reſpect of Time, was not 
ſuch, but that a Parliament might have been 
called, time enough to have raiſed a Supply. 

Sir Edward Littleton, the Sollicitor-Gene- 
ral, argued on the other Side in the Behalf of 


zcral, fir the the King, and obſerved, That the Writ di- 
K rected to the Sheriff of Bucks, 4 Aug. 11 Car. 
I. for providing a Ship for the Defence of the 
Kingdom, was the Ground of the Aſſeſſment; 


W * ſet forth was, Quia ſalus Reg- 
* 7. + , s 


ug. 


. Edu. | 


' 


ni periclitabatur, which was not only confeſſed 


by the Demurrer, but teſtified by the King 
under the Great Seal: The ſole Queſtion 
therefore was; Whether the K ing, finding the 
Safety of the Kingdom neceſſarily required 
the Aid commanded in the Writ, might not 
require that Aid for the Preſervation of the 
Kingdom and People? 3 
It was agreed, that the Kingdom was to be 
defended, and that the King was entruſted 
with that Defence; but it was denied, that 
he might do it out of Parliament: He was 
ſorry, there could be no Salvation for the Peo- 
ple but in Parliament: Mr. St. John had ad- 
mitted the King might do this, if there was 
an actual War, or a War proclaimed ; and, 
why then might it not be done, when the 
Safety of the Kingdom was in Danger? The 
fundamental Rule, cited by himſelf, was, that 
the Safety of the People was the Supreme Law ; 
and it would be ſtrange, if the King could by 
his W rit grant them a Remedy for the Reco- 
very of their private Eſtates, and ſhould not have 
Power to iſſue a Writ for the Defence of the 
Kingdom, when it was in imminent Dan- 
ger. El 
| The Common Safety was to be preferred 
to our private Eftate: Upon an Invaſion, it 
was lawful to erect Bulwarks on any Man's 
Land, for the Defence of the Kingdom ; and 
ſhould not a King have Power to put our Out- 
works at Sea, our Naval Walls, in a Conditi- 
on to e the Enemies Landing at our 
Doors : By the King's Command, the Suburbs 
of any Town might be burnt, or razed : And 
in 1588. great Armies of 100,000 Men, and 
upwards, were raiſed by the Queen's ſole Au- 
thority, and maintained at the Subjects Charge; 
and Orders were given, if they could not pre- 
vent the Enemies Landing, toburnthe Towns, 
and deſtroy the Corn, and all manner of Pro- 
viſion that might afford them Suſtenance. 
Where was Property in that Caſe? There 
was no poſſibility of ſaving private Fortunes, 
if they ſuffered the Kingdom to be loſt. 
The King had many Prerogatives that ef- 
fected the Subjects Property; as digging in a- 
ny Man's Houſe, or Lands, for Salt-Petre, and 
Royal Mines; and many things were made 
lawful by Neceſſity, which otherwiſe were 
not: It is abſurd to talk of obſerving Rules and 
Forms, when the Kingdom was in Danger of 
being loſt; when the keeping the Laws would 
be the Ruin of the Commonwealth. The King 
might lay a Charge upon the Subject for build- 
ing the Walls of a Town, becauſe they have 
the Benefit of it in Time of Danger; and 
was not the whole Kingdom preſerved by 
keeping a Navy at Sea? It was agreeable to 


Law, that where the People received the Be- 


nefit, they ſhould contribute to the Charge: 
And in leſſer Matters, ſuch as Pontage and 
Paveage, the King might impoſe, or charge 
and diſtrain the ter tenants, to make Contri- 


bution proportionable to their Eſtates and Abi- 
lities. 


If there were but Rumours of Wars, the | 
Laws were ſilent; much more, when the 


King ſoreſees the Danger, and declares it. In 


Queen Elizabeth's Reign, greater Things 
11 were 
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were done upon leſs Occaſions : Ships were 


taken up, the Ports ſhut, and Men raiſed 
on the leaft Apprehenſion of Danger. It 
would be ſtupid, to make no Preparations 
againſt an Enemy, till he was actually on 
our Coaſt; it might then be too late to 
prevent his landing. | 
The making War and Peace was a Royal 
Prerogative, the People had nothing to do 
with, nor were all Dangers fit to be ebm- 
municated to them: The King beſt knew the 
Exigency of Affairs. It might not be pru- 
dent to have the Kingdom without a Navy, 
when ſuch great military Preparations were 
making in the neighbouring Kingdoms. 
Dangers ought to be prevented, as well as re- 
moved; | E | - 
Before the Conqueſt, King Ethelred com- 
manded, that every 310 Hides of Land 
ſhould find a Ship. Danegelt was paid an- 
nually before the Conqueſt, for the Mainte- 
nance of a Fleet, as well in Peace as War; 
but afterwards, only in Time of War: 
Danegelt is ſaid to be releafed by the Con- 
fellor ; becauſe he dreamed he ſaw the Devil 
dancing upon the Danegelt; but it appears by 
the Black-Book to have been reſumed, and 
paid in the Conqueror's Time; and it was 
paid alſo in the Reignof Hen. IT. as appears 
by the Pipe-Roll; and though the Name 
was altered, the "Thing continued. In King 
John's Time they gave a fourth Part of 
their Revenues, for the Defence of the 
Land. In the 48th of Edw. III. fome 
Captains not being able to maintain them- 
ſelves, the King commanded they ſhould be 
paid De Com. Comitat. 48 Edw. III. M. 
2. de pecunia leuand circa tuitionem maris. 
n the Reign of Hen. III. the Citizens of 
London and Men of Greenwich, were com- 


manded to guard the Mouth of the Thames. 


Clauſ. 48 Hen. III. M. 11. dorſ. And when 
any refuſed to attend the Defence, the King 
commanded to ſeize their Lands, take the 


Profits, and anſwer them into the Exchequer : 


The finding of Arms did not begin upon 
the Statute of inc heſter; that Statute 
only appointed in what manner the Coun- 
try ſhould be rated: The County of Berks, 
though an inland County, was aſſeſſed 
towards the Defence of the Sea, and upon a 
Refuſal, a Capias in manus was awarded to 


anſwer it in the Exchequer, 24 Edi. I. 


And having cited a great many Authorities, 
eſpecially in the Reign of Edw. III. he ob- 
ſerved, that it was evident from thoſe Re- 
cords, that both Sea and Land had been 
guarded by the Commons, when the King 
apprehended any Danger ; and if the Danger 
was great, no Age, or Sex, or Order, were 


_ exempted ; the Refuſers being compelled by 


Impriſonment, or the Seizure of their Lands 
or Goods, to perform it: And the Writs 
ſignificantly expreſſed, that no Wages in 
theſe Caſes ought to be paid by the King: 
Then he cited ſeveral Commiſſions for De- 
fence, in the Time of the Civil Wars be- 
tween the Houſes of York and Lancaſter ; 
and particularly a Commiſſion of Array, iſſu- 
ed by King Edw. IV. to raiſe a Power a- 


gainſt his great Adverſary and Rebel, Hen. 


VI. who lately enjoyed the Crown by Uſur- 


pation; and ſhewed, that by the Statute of 


Dm 


i Hen. VII. cap. 16 every Subject was 
bound by his Allegiance, to aſſiſt when 
Need required. Statute 35 Hen. VIII. cap. 
13. recited, 'T hat the Subject was bound to 
aſſiſt the King, with Body, Lands, and 
Goods, in his Wars; and in 4& 5 Phil, 
& Mar. Commiſſions of Array were iſſued 
to all Gentlemen. In 3& 4 Phil. & Mar. 
Calais being beſieged, the Warden of the 
Cinque-Ports was commanded to make Pro- 
clamation in Kent, that all; from fixteen to 
ſixty, ſhould repair to Dover, to ſave Calais, 
on Pain of Death. In the Reign of Queen 
Elizabeth a Commiſſion iſſued, to muſter all 
Men againſt Scotland; and with theſe Com- 
miſſions went Inſtructions, that the Service 
was neceſſary, becauſe all our Neighbours 
were in Arms. 

When the Shaniſß Armada threatned the 
Kingdom, in the Year 1588. the whole 
Kingdom was in Arms, at the Subjects 
Charge, by Orders from the Council-Table 
and the City of London being required to find 
ten Ships, furniſhed out 20: Such was the 
Subjects Affection for their Prince and Coun- 
try in thoſe Days; they did not diſpute, 
but obey; Letters were in like Manner 
fent to other Towns, to provide Shipping; 
and Colcheſter refuſing to contribute, was 
compelled to it: Nor did the Queen wait till 
the Year 88. while the Tops of the Spa niſßb 
Ships might be ſeen from the Coaſt, but ſhe 
made theſe Preparations in the Year 1587. 
when there was only a Rumour, that the 
vey — intended to invade the Kingdom: 

reat Forces being aſſembled in London, in 
the Year 1599, for the Defence of the Qucen 
againſt the Earl of Eſex, the Charge was 
borne by the People, and even the Inns of 
Court contributed towards it ; and where the 
Gentlemen did not affiſt in Perſon, ſhe had 
their Purſes. In the 2d Year of the preſent 
Reign a Proclamation iſſued, that all Men 
ſhould repair to certain Parts of the King- 
dom, and continue there till the Danget 
was over; and the Reſolution of the Judges, 
the laſt Year, that the King might command 


the Subject to provide Shipping for the De- 


fence of the Realm, he thought was ſuffici- 
ent to fatisfy all reaſonable Men of the Le- 
gality ef ſuch Commands: However, the 
King had now given leave, that the Matter 
ſhould be publickly debated for the Satisfaction 
of his Subjects, and that the Records might 
be ſearched ; and he obſerved Mr. St. John 
had taken great Pains in it : But the Records, 
that had been cited by him, were not of ſuch 
Weight, as thoſe produced for the King; 
for, if his Predeceſſors had ſometimes, for 
the Eaſe of his Subjects, remitted any Thing, 
this was not of that Weight as the ſhewing 
the conſtant Uſe of that compulſive Power 
uſed be the Crown, and obeyed by the People : 
If any King had ſpoken in gentle Terms, 
as King John when he was depoſed, this 
would not be of that Force as the Words 
uſed in the Writs. ; | 
It had been ſaid, that the King had a 
private, and a legal Will: That he could 
not act in many Caſes but by certain Rules, 
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and by the Mediation of others; and, par- 
ticularly, that he could not fit in Judgment 
himſelf, but muſt Adminſter the Laws by 
his Judges ; which he denied ; for the Plead- 
ings in the King's Bench were chram Rege. 
Edward IV. ſat there in a Trial of Rape; 
and the famous Judge Popham ſat at the 
King's Feet, and other Judges on each Side 
of him; And King Fames actually adjudged 
thoſe two Caſes, Bellingham's and Sir T homas 
Lake's : Nor did the Book, cited to prove 
the contrary; ſay, the King ſhould not judge; 
but that, if one was convicted before the 
Judges, the King ſhould not ſet the Fine, 
becauſe he did not hear the Cauſe. 

It had been urged, that this Writ of 
Shipping made a Change in the Law, which 


could only be altered by Act of Parliament; 


but here was no Change in the Law, it hav- 
ing been the Cuſtom of all Ages: Nor was 
it any Argument, that, becauſe the King 
could do a Thing by Parliament, he could 
do it no way elſe. As to the Survey that had 
been taken of the King's Revenues, 'Tenures 
by Knight's Service, the Profits of Wards, 
Reliefs, c. there was no Authority to ſhew 
that theſe were intended for the Maintenance 
of Wars; for theſe were reſerved for the 
conſtant Support of the Government, whe- 
ther in Peace, or War: Nor could theſe, 
and the Service of the Cinque Ports be ſuffici- 
ent to defend the Nation againſt an Invaſion: 
The whole Body of the Kingdom muſt, 
and ever did, contribute to the Defence 
of it; in which all were concerned: Nor 
was Tonnage and Poundage ever intended 
for extraordinary Service, but only. for the 
conſtant Guard of the Coaſts in Time of 
Peace: Queen Elizabeth had Tonnage and 
Poundage; the Service of the Cinque Ports, 
&c. and yet her People gave her Subſidies ; 
and ſhe raiſed both Men and Money, for 
the Defence of the Realm, by her Com- 
miſſions, beſides. | 

It was true, nothing ought to be taken from 
the Subject ordinarily, but in Parliament; but 
that did not prove, he was not to contribute to 
his own Defence in Caſes of imminent Danger : 
It was admitted, indeed, that the King ought 
to have the Direction of the War; but to what 
Purpoſe was this, if he could command neither 
Men, or Money? Nor was it a good Argu- 
ment, that the King could not command the 


Aid of his Subjects, becauſe he ſometimes bor- 


rowed Money of his Subjects: And though it 
had been ſaid, our Kings had maintained Ar- 
mies themſelves; it did not follow from thence, 
that the King could not command his People 
to attend him, or his Lieutenant, as had been 
the Practice of all Ages. 

As to the Statutes that prohibited the levy- 
ing Money on the People, without Conſent of 
Parliament; This muſt be underſtood of un- 
juſt Exactions, as appeared by thoſe very Sta- 
tutes, and of ordinary Caſes; not where the 
whole Kingdom was in Danger, as was ad- 
mitted by the Demurrer: And there might 
he Danger foreſeen by the King, though no 
War was actually proclaimed ; of which the 
King was the only Judge. | 


Mr. Holborne, another of Mr. Hampden's 


| Counſel, obſerved on his Behalf, That upon 
the 4th of Auguſt, 11 Car. I. the Day of 
the Date of the Writ, the King could not 
charge the County of Bucks, to find a Ship 


pear by that Writ, that in the King's Judg- 
ment, the Kingdom was in Danger of being 
loſt; or, if it did, that the Danger was to 
inſtant and unavoidable, that it, neceffarily 


parliamentary Conſideration ; and laſtly, that 
the Truth of this could not be legally proved 
by the King's Certificate. | 

The Writ only mentioned, Loſſes of 
Merchants by Pyrates and Sea-Robbers ; no 
Danger to the Kingdom, or People in general 
or ſuch inſtant Danger, at leaſt, as to require 
this Command in the Writ, even in the 
King's Judgment: There were above two 


and the Rendezvous appointed by it: The 
ſummoning a Parliament requited but forty 
Days; and in the remaining Time the Par- 
liament might have conſidered of the Defence 
The only Doubt was occaſioned by the Mit- 
timus, which recites the Writ of the firſt of 
Auguſt, and then adds, Quia ſalus Regni pe- 
Fichtabatar, which, it was ſaid, the Defend- 
ant had confeſſed by his Demurrer: And; 
if that did not hold, that the King, who 
was the ſole Judge of the Danger, had certi- 
hed it under the Great Seal: That the 
Words Salus Regni periclitabatur were but 
relative, and referred only to the Dangers 
mentioned in the firſt Writ; neither could 
any further Clauſes be legally added in this, 
tending to the ſame End ; and conſequently, 
their Demurrer was no Confeſſion of any 
ſuch Danger. 

And had the Words been poſitive, the 
Word Salut was but a metaphorical Expreſ- 
ſion, and the Law would not endure Meta- 
phors in Writs and Pleadings: Nor did theſe 
Words import immediate Danger of the Loſs 
of the Kingdom ; for applying the Word 
Salus to a Natural Body, the Doctor might 
ſay, his Patient was not in Health, and yet, 
he might be in no Danger of Death: And 
the ſame Senſe it muſt have in the Body Poli- 
tick. The Words might imply Danger, 
yet not ſuch a Danger as to threaten the im- 
mediate Loſs of the Kingdom. 

As to the King's having declared his Opini- 
on under the Broad-Seal, they made no Doubt 
of the King's Word, They believed there 
was a Danger, though not ſo apparent to 
them: But in legal Proceedings, his Majeſty's 
Opinion, and Certificate in Things of Fact, 
were not binding: But what he chiefly relied 
on was, that though it did not appear by the 
Mittimus, that the 4th of Augu/t the King- 
dom was in Danger of being loſt; that was 
not ſufficient in Law; nor could their De- 
murrer hurt them; becaufe this did not ap- 
pear in the Writ of the 4th of Auguſt itſelf; 
for how could the. Subject know by the Writ 
of the 4th of Auguſt, what Dangers would 
be declared afterwards? And, admitting the 
King had ſaid, the Kingdom was in ſuch in- 
ſtant Danger of being loſt, and that it could 


not be prevented any other way; yet, if the 
contrary 
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at their own. Charge; for that it did not ap- a | 


den. 


required this Aid; and could not expect a 


hundred Days between the Tz/te of the Writ, 
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ed his Majeſty would excuſe them for argu- 


for the neceſſary Defence of the Realm, if in his 


contrary appeared in the Record, then neither 
was the Demurrer, or Confeſſion, or the 
King's Certificate, concluſive : Every Conſi- 
deration but thoſe of protecting the Merchants 
from Pyrates and Robbers, and the ordinary 

Defence of the Sea, muſt be thrown out, be- 
cauſe they were not contained in the firſt 
Writ : He ſaid, he thought he might, without 

further Argument, venture his Client's Cauſe 
upon this; and he ſhould. be glad, if the Caſe 
might receive a Determination on the penning 
of the Writ: He was willing to decline the 
mn Queſtion out of Duty to his Majeſty, 

(viz) Whether by the fundamental Policy of 
England, the King could charge the Subjects 
out of Parliament, for the Common Good, or, 


Majeſty's Fudgment the Danger was inſtant, 
and unavoidable? 

To which the LordChief Juſtice anſwering, 
They did not uſe to judge of Caſes by Fractions, 
Mr. Holborne proceeded, and ſaid, Since it 
was their Command he ſhould go on, he hop- 


ing what could not elſe be determined, pro- 
feſſing, both for himſelf, and his Client, that 
when they mentioned, how far a Governor, 
ſubje& to Error and Will, might uſe Regal 
Power, they acknowledged their preſent 
Happineſs, in being blefled with ſo juſt a 
Prince, that, were his Majeſty immortal, as 
he deſerved, and they were ſure his Succeſſors 
would inherit his Virtues, they ſhould wiſh 
the Regal Power might be unlimited, and 
free from Political Advice. 

Then he proceeded to enquire, Whether 
the King- could, out of Parliament, charge 
the Subject, either for the Guard of the Sea, 
or the Defence of the Kingdom, though he 
judges it in Danger of being loſt: As to the 
Diſtinction of Dangers, ordinary and extra- 
ordinary, there was na great matter in it, he 
thought; for, if the King was Judge of that 
Danger, then he dad no Reſtraint but his 
own Will. 

He acknowledged, indeed, that Property 
muſt yield to Neceflity ; and in Caſes of ac- 
tual Invaſion, and inſtant Danger, it was not 
only in the Power of the King, but of a Sub- 
jeR, to enter upon another's Property : He 
may make Bulwarks, or do any Act upon any 
Man's Land, and invade any Man's Property 
towards Defence : Nay, he might prejudice 
the King himſelf, in Point of Property : He 
might take the King's Horſes, and blow u 
his Fortreſſes, to prevent their falling into the 
Enemies Hands: But then there muſt be ac- 
tual and apparent Danger. 7 

| He knew it was held as a Maxim, That the 
King could do no Wrong ; and that, therefore, 
the Law had repoſed this Truſt in him, of 
charging the Subject; but he could ſhew where 
the Law took notice, the King might do a- 
miſs : The King had a double Capacity, as a 
King, and as a Man; and to ſay, as a Man, 
he could not err, was ſtrange : He was liable 
to Infirmities and Miſtakes, like other Men ; 
and, leſt ſuch Infirmities ſhould injure the Bo- 
dy politick, the Law had provided Means to 
prevent it; as the Writ of Ad quod damnum, | 


Kings Grant, the Patent was nought: And 


age, and Murage, yet, he could not grant them, 
where there was no Occaſion, or a Sum that 
exceeded the Benefit the Subject was to receive 
by them: There were other Judges of the 
Juſtneſs of the Proportion, beſides the King, 
when a Patent came to be queſtioned : And, 
if the Law did not allow the King an abſo- 
lute Power in ſuch Trifles, it was not to be 
ſuppoſed he ſhould have it in Matters of this 
Importance; and that there ſhould be no 
Judge but himſelf, of the Occaſion, or Pro- 
portion. | 

Where the Law allowed the King to charge 
any one abſolutely, it was not as a Subject, but 
as a Tenant by reaſon of Tenure, which aroſe 
| by a precedent Conſideration : But even in 
thoſe Charges in reſpe&t of the Tenancy, 
where the Charge might come often, it was 


which was to be aſſeſſed in Parliament: The 
Aids to make his Son a Knight, or to marry 
his Daughter, are Things that could happen 
but once, and ſo were left more to the King's 
Diſcretion ; and, in theſe Caſes, the Law did 


Subject, but in reſpect of ſome Benefit receiv- 
ed ; and it was but juſt, that they, who receiv- 
ed the Benefit, ſhould bear the Charge: The 
Crown had not a Power to lay a Charge for 
the publick Good; if the King created an 
Office, with a Fee, it was void : The — 
granted a Rate upon every Barge, that paſſe 


Men, he could not charge the Subject. 
William the Conqueror granted, that all Men 
ſhould hold their Lands freed from all unjuſt 
Exaction, or T nothing was to be de- 
manded but by Tenure; and ſuch Grants 
were as binding as Statutes now; and, if all 
Taxes were diſcharged, except thoſe ariſing by 
Tenure, conſequent] 
to no other: The — explained the 
Rule: He inſiſted alſo, that the Charter of 
King Jobn, Magna Charta, and the other 


to all manner of Taxes and Charges, exce 

thoſe ariſing from Tenure: That thoſe Laws 
prohibited the laying any Taxes on the Peo- 
ple, without Conſent of Parliament ; and, if 


this was againſt Law, it was no Matter what 
the Practice had been. They. muſt reduce 


Pp | Precedents to Laws, and not Laws to Prece- 


dents ; and, notwithſtanding the Practice, the 
Subject made a continual Claim againſt them. 

| Danegelt, he ſuppoſed, was begun in the 
Time of the Saxons, by common Conſent, and' 
raiſed but upon emergent Occaſtons ; and not 
intended as a Proviſion for all Times: He ac- 
knowledged, it was continued by ſome Dan; 
Kings; but that it was generally decryed by 
the People, and, at length, relinquiſhed by the 
Conſeſſor: That the Conqueror, indeed re- 
ſumed it, but the People made Terms with 
ſeveral of his Succeſſors, for laying it down 
and the Charter of King Jobn put an End to 
it. From whence he inferred, that though 


if any Damage acrued to the Subject by the 


defending. the Sea, the People decrying it, it 
. OY Was 


not give the King a Power of charging the 


the Bridge, and it was held void; and ſo in 
ſetting up Lights for the Benefit of Sea-faring 


„the Subject was liable 


Statutes made in Confirmation of it, extended 


there were ſuch a Practice, under Pretence of 


a. 
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ments were uſually laid by others, and not by 1637. 


1637- was not ſuch a Practice as could create a Law. | 26. 
1j C. LI. When Danegelt was laid down, he acknow- | the Sheriffs. If a Hundred was charged, they 3 ; 


tedged there was a Charge for providing Ship- 
ping in the room of it; but this too was gene- 
rally decryed ; and by the Statute, De Tallagio 
non concedendo, 25 Edw. I. an End alſo was 
put to that; and in the 29th of the ſame 
Reign, the King contracted for Ships at his 
own Charges. 

He admitted alſo, That in the Reigns of 
Ew. II. and Edw. III. Writs were iſſued for 
Shipping againſt the Enemy; but theſe were 
pro ſalvatione Regni, and the King ſent Money 
tor the Soldiers Victuals; and, though Edw. 
III. broke theſe Rates, fometimes he repented 
of it, and demanded Supplies for Shipping in a 
parliamentary Way ; and theſe Ship Writs 
generally ended with Edward III. 

T hen he proceeded to ſhew, 'T hat whatever 
Eſtate the King had, he had it in his politick 
Capacity, and was obliged, both in ordinary 
and extraordinary Caſes, for that Reaſon, to 
bear the Charges of the Defence of the King- 
dom; and upon this Ground all Acts of Re- 
ſumption were founded ; and the ancient 
Lands of the Crown were not alienable. 
When all the Lands were in the King, he diſ- 
poſed of ſome for the Service of the Kingdom, 
from whence Tenures originally arofe ; and 
divers Lands were given on Condition of find- 
ing Ships, beſides thoſe given to the Cinque 
Ports: And though it had been faid, theſe 
were not ſufficient for the Defence of the 
Kingdom, in caſe of a Foreign Invaſion ; it 
appeared by Domeſday-Book, that the King had 
a great Navy, and no leſs than ſixty thouſand 
Knights Fees, in the Conqueror's 'Time : So 
that there was Proviſion made for Defence in 
the Inſtitution of our Government, and parti- 
cularly for the Guard of the Sea: The King 
alſo had the old Cuſtoms, Tonnage, and 
Poundage, &c. for this End. 

And though all Property muſt ſubmit to 
Neceſſity, yet a diſtant Danger will not au- 
thoriſe a Man to invade another's Property. 
If Queen Elizabeth, did in the Year 1588. 
command the burning the Corn, and other 
Proviſions, if the Enemy landed; he thought, 
| ſhe could not lawfully command them to burn 
their Corn, before the Enemy landed. The 
King might command burning the Suburbs of 
a Town, to prevent an Enemy's poſting him- 
ſelf in them ; but, if there was only a Fear of 
a War, the King could not command it. All 
poſitive Laws mult ceaſe, in Time of extreme 
Danger : But whether all Laws relating to our 
Perſons and Properties ceaſed, when the Dan- 
ger was but conceived, he ſubmitted to their 
Lordſhips. 

But admitting the King could command 
his Subjects to find Ships, Whether he could 
give a Power to the Sheriff, to make an Aſſeſſ- 
ment, as the Writ directed, was a Queſtion ? 
in all politick Charges the Law provided they 
ſhould be equal, as in the Caſe of Subfidies and 
Fifteenths; and in Danegelt they taxed by 
Hides : But how the Sheriff ſhould have 
Knowledge to charge all Men's Eftates equal- 
ly, he was at a Lok to conceive. If the Law 
entruſted the King with this Power, it did not 
entruſt the Sheriff, and Under-Sheriff: Aſſeſſ- 

No. 7. III, | | 


had Ways of laying it on themſelves propor- 
tionably ; and if ſuch a Levy was made, it 
was a Queſtion, W hether the Money could be 
brought into the Exchequer by ſcire facias f 
He believed, this was the firſt Writ that ever 
was of the kind: It not only gave a Power of 
levying the Money, but preſcribed the Way; 
by Impoſition, by Diftreſs, and Sale: He 
knew no Caſe could match it. 

Sir John Banks, the Attorney-General, re- 
plied to Mr. Holborne, the Defendant's Coun- 
ſel: And firſt he laid down this Poſition ; : 
That the King, as he was King of England, 
pro defenſione regni, tuitione maris, &c. when 
in his Judgment he conceived it a Time of 
ſuch Danger, as neceſſarily required the Aid 
commanded in this Writ, might c6mmand 
and compel his Subjects, per totam Angliam, 
to ſet forth Ships, with Men and Ammunition, 
and double Skippage, as well by his Writ un- 
der the great Seal, as by Conſent of Parlia- 
ment : and held, that this Power was not de- 
rived from the People, but reſerved to the 
King, when poſitive Laws firſt began. "The 
Regal Power was not confined to the politick 
Advice of Parliament; he might exerciſe it 
without Conſent of Parliament, and even 
when Parliaments were fitting, as his Anceſtors 
had ever done. 

The Romans governed this Iſland five hun- 
dred Years, by their Prefects, without Con- 
troul: The Saxon Kings ſucceeded them; 
and it appeared from ancient Grants and E- 
dicts, that the naval Power was commanded by 
thoſe Princes, for the Defence of the Realm. 

King Edgar, who began his Reign in the 
Year 959. ſet out a Navy of 3600 Ships, and 


| commanded, that every Year, at Eaſter, a 


Fleet of 3000 Ships ſhould be equipped for the 
dea-Service. King Ethelred, in the Year 
1008, fitted out a Royal Fleet, commanding 
every 310 Hides of Lands to find a Ship, and 
every eight Hides to find a Man, to rendez- 
vous at Sandwich, and oppoſe the Danes ; at 
which Rate, there muſt be aſſembled 11000 
Ships, and 45000 Soldiers, and upwards: And 
this was done by the King's ſole Command, 
per totam Angliam : And in the 36th Year of 
his Reign, he commanded a Fleet to be ready 
every Year at Faſter, under a certain Pain. 
King Canutus, the Dane, alſo commanded a 
naval Armament yearly ; and this was done 
by the Advice of the Lords; and if theſe were 
to be deemed Acts of Parliament, or Laws, 
they were confirmed by William the Conqueror. 
He held, the King of England was an abſolute 
Monarch; nothing could be aſcribed to a 
King, but what was inherent in his Perſon, 
as appeared both by our Records, and Acts of 
Parliament: And the Mirror that was written 
before and at the Conqueſt, declares, that the 


King had the Supreme Dominion by Sea and 


Land; and the very Soil of the Sea belonged 
to him, when the Waters left it. 

As the Law had entruſted the King with 
War and Peace, no private Subje& ought to 
diſtruſt him, and infinuate, that he would 
cauſe Forces to be muſtered, and Ships to be 
provided, where there was no imminent Dan- 
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ger: He was the ſole Judge, and ought not 
to be queſtioned: He had no Superior, but 
God, according to Bradten. | 

It had been objected, indeed, that there 
muſt be a concurrent Power, a Politick Ad- 
vice in Parliament : But Kings were before 
Parliaments, and ny, without 
the Aid of Parliament. here was a T ime, 
when no municipal Laws were eſtabliſh- 
ed, but Kings governed by natural Equity ; 
and ſince there were politive Laws in Eng- 
land, it was evident from the Records, that 
they had preſcribed the Time for ifluing theſe 


Writs, the Number of Ships, the Time of 


Court, that theſe 


Rendezvous, and how long they ſhould re- 
main upon the Sea, for the common Defence. 
'The King, at this Day, could impower a 
Corporation, to make Laws tor their Good ; 
and it was ſtrange he ſhould not have that 
Power in himſelf, tor the General Welfare 
of the Kingdom. 

The Kings of England had at all Times 
commanded what was neceſſary for the com- 
mon Defence; as the walling of Towns, of 
which the Precedents were numberleſs. He 
alſo laid Embargoes on Shipping, for the 
Defence of the Realm, and in all Ages made 
Ordinances, relating to the Royal Navy, by 
himſelf, by his Council, and by the Advice 
of the Peers; and ſuch Ordinances had been 
obeyed, even while Parliaments were ſitting ; 
and granted other Supplies for the War; 
which was a ſtrong Argument, that the King 
needed not the Aid of Parliament, to com- 
mand his Forces: And in the 13th of Edw. 
III. when the King condeſcended to ask the 
Advice of the Commons, for the Guard of 
the Sea, the Commons declared, they had 
nothing to do with it; they had no Cogni- 
Zance of it. | | 

He ſaid, he had collected five hundred 
Precedents, whereby it would appear to the 

Writs had been iſſued by 
the King's Mandate, without Advice of 
Parliament ; and ſhould not theſe Precedents, 
ſome of them before William I. and con- 
tinuing for ſo many hundred Years, obtain 
the Force of a Law, though they had been 
diſcontinued ſince the 5oth of Edw. III. 
as Mr. Holborne affirmed, and in which it 
appeared he was miſtaken, there being great 
Numbers of Ships commanded into the Service 
in like Manner, in the Reign of Hen. VI. 
And, though theſe Writs had ſometimes been 
petitioned againſt, it appeared, that the Ser- 
vice nevertheleſs went forward ; and the An- 
ſwer the King gave to them le Roy's aviſera 
was always the Anſwer given when he re- 
fuſed a Bill, It appeared, the Service had 
always been done, the Mariners Wages 
paid by the Country, and that ſome Men 
had particular Diſcharges ; for that they were 
in the King's Service, or that they lived 
near the Sea- Coaſts, 23 Edw. III. M 

That theſe Writs were iſſued, not only 
in Time of actual War, or on an Invaſion, 
but when the King conceived Danger might 
enſue, Rot. Clauſ. 48 Hen. III. M. 2. 
It appears in the Reign of Edw. III. that 
the King, hearing the French had an Intenti- 
on to invade the Realm, ſent out his Orders 


14 


to provide Ships: The Words uſed in thoſe 
Writs were Ut Audivimus It Intelleximus : 


Duia vulgaris opinio Regnum ngſtrum Angliæ 
invadere; therefore he commanded a Fleet to 
be fitted out to Sea, and Forces to be levied 
by Land: And here he produced Precedents, 


ſhewing, theſe Writs had been iſſued at the 
ſame Time Supplies were given in Parliament 


for the War, and that this Service was re- 
quired of the Inland, as well as of the Mari- 
time, Counties, and obſerved, that the Rule 
in Law was, that every one, who received 
a Benefit, muſt afford Contribution. 1 
By the Charter of Edi. I. the Ports were 
to find fifty two Ships: But when the Ser- 


vice required it, All their Ships were preſſed 


into the King's Service: That the Ports 
were utterly unable to perform this Service, 
now the greateſt Part of their Trade was 
gone: There were few Ports had any Trade 
at this Day, except London, Newcaſtle, 
Briſtol, and Hull. The Wealth of a fingle 
Portſman in thoſe Days, was equal to the 
Wealth of a whole Town at preſent: And 
if the Ability of the Maritime Towns fail- 
ed, it muſt be ſupplied by the reſt of the 
Kingdom; the Nation was not to be left 
defenceleſs. Before there were Commiſſions 
of Sewers, if a Man, who was obliged to 
defend the Sea Banks, was not able, the 
County were obliged to contribute to it; 
becauſe they might receive Profit or Loſs by 
it; And agreeable to this was the Caſe of the 
Iſle of Ely, where all that had ſalvationem 


The Objection, that Inland Towns had been 
diſcharged upon Petition, was nothing to 
the Purpoſe, unleſs they had ſhewn the Reaſon 
of ſuch ' Diſcharges ; for that the Town of 
Beverly inſtanced in, was diſcharged by 
Virtue of a Charter of Exemption ; and 
others had been diſcharged, as being exempt 
from the Admiral's Juriſdiction. 

Then he produced Precedents to ſhew, that 
theſe Writs had been iflued, where no Cauſe 
had been declared, no manifeſt Danger ex- 
preſſed, or againſt what Enemy the Arma- 
ment was intended, as Rot. Pat. 13 Hen. 
III. M. 5. a Writ commanding the Sheriffs 
of Kent and Eſſex to take up all Ships in thoſe 
Counties, to be ready at Portſmouth, to go 
upon ſuch Service as we ſhall command. So 
in the Reigns of. Edw. I. Edw. II. Edw. 
III. and Hen. VI. Writs were iſſued, for 
fitting out Ships, and the Service concealed ; 
nor was it always proper to divulge the 


this was the great Objection made to the 
Writ of the 4th of Auguſt, that the King 
had not declared ſufficient Cauſe for iſſuing 
it: He had not acquainted the Counſel at the 
Bar, with what was not fit to be communi- 
cated even to the Privy-Council, but reſerved 
to the Council of War: But, had there been 
fewer Reaſons given, it had been more a- 
greeable to former Writs; and, notwith- 
ſtanding what had been ſaid to the contrary, 
the ſame Power of Aſſeſſment had been 
granted by them, and ſometimes Levies 
made by Diſtreſs and Impriſonment; nay, 


by the Seizure of Land fand Goods, and the 


Charge 


& dammificationem were obliged to contribute. 


Reaſons of Warlike Preparations: And yet 
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arge laid on the Inland Towns, as well 
* Maritime. Rot. Scot. 8 Edw. II. 
M. g. de navigio providend &c, That theſe 
Writs had been directed alſo to Sheriffs, as 
well as to Commiſſioners; and the Lands 
of Sheriffs had been extended for their Neg- 
ligence in executing theſe Writs; and they 
had been commanded to levy the Money, by 
Diſtreſs and Impriſonment of thoſe that re- 
fuſed. ; 

As to the Objection, that a Parliament 
might have been called Lime enough, to have 
raiſed Supplies in the ordinary Way ; it was 
known their Proceedings were very flow, 
and they might have diſappointed the King; 
and the Time of Preparation, and Continu- 
ance of the Service, was ever left to the 
King. It appeared by the Council Books, 
that the Preparations made againſt the Spaniſb 
- Invaſion, were in O#ob. 1687. and their 
Fleet did not ſet Sail from Spain, till June, 
1688, Nor did the Queen think fit to call 
a Parliament in all this Time; but, by an 
Order of Council, ſhe commanded a Royal 
Fleet to be fitted out at the Charge of the 
Subject: From whence it appeared, that there 
was not. any Particular contained in this 
Writ, but what was warranted by Pre- 
cedents, and that in a much higher Ae 
And here he produced ſeveral more Precedents 
to ſhew, that ſuch Defence by Shipping, 
had been required, not only of the Maritime 
Places, but per totam Angliam. 

As to the Charter of King John, which 
had been mentioned, it was obtained by Force 
of that King, in his Diſtreſs, at Running 
Mead, and recalled the next Year; nor was 
it ever after confirmed, or inſiſted on: And 
the Statute of Magna Charta took away no- 
thing that of Right belonged to the Crown : 
Theſe Writs continued to be ifſued after- 
wards, which ſhewed that Magna Charta 
did not affect them. The ſame Anſwer 
he gave to the Statute de Tallagio non conce- 
dende; for this was not properly an Aid, but 
a Contribution of King and People, for the 
Defence of the Realm; and the 25 Edw.T. 
expreſly excepts ſuch Aids as have been due 
and accuſtomed. The Practice in the Reigns 
of Edw. I. Edw. II. Edw. III. and Rich. 
H. ſhewed plainly, that thoſe Statutes never 
intended to take away this Branch of the 
Royal Power, which was one of the King's 
higheſt Prerogatives. The Statute of 1. 
Edw. III. indeed faid, that noneſhould be com- 
pelled to go out of his County, but where 
Neceſſity required ; and this Writ required 
no more: There was a Neceſſity in the King's 
Judgment; and ſome of the following Statutes 
related to foreign Wars: That the 1. Edio. 
III. reſerved a Power in the Crown, in 
| Caſes of Neceſſity: And as to that Reſolution, 
in 2 Rich. II. that the Commons could not 
. be charged, but in Parliament ; this was no 
Act, and was in the Non-age of a Prince, 
who did not afſent to it: That the Acts of 
"Tonnage and Poundage, which were faid {to 


be given for the Defence of the Sea, ap- 


peared to have been given in the Reigns of 
Queen £l:zabeth and King James, for the 


| 


ordinary Defence of the Sea: And as to the 
Petition of Right, it was declared by all, 
that there was no Intention of leſſening the 
King's Prerogative by it: He did not inſiſt 
on a Power of laying Impoſitions on the 
Subject, out of Parliament; it was not in 
Queſtion here: No Man's Property was in- 
vaded, or Goods ſeized, unleſs he incurred a 
Forfeiture by Contempt; and by a wilful 
Contempt the Subject might loſe his Pro- 
perty. Dyer 16. & 13. Eliz. 296. if the 
King Command a Subject to return home, 
and he refuſes, he ſhall forfeit his Goods 
for his Contempt: So if wy one wilfully 
contemn the King's Writ, he ſhall be diſtrein- 
ed: But this is no Invaſion of the SubjeQ's 
Property. | 

As to that Objection, that the Revenues 
of the Crown would defray all ordinary and 
extraordinary Charges; and that the Te- 
nures by Knight's Service, the Profits of 
Sturgeons, Whales, &c. were reſerved for 
theſe Purpoſes, every one knew, that the 
King's Revenues would not anſwer the Ex- 
pences of his Civil Government, and much 
leſs were ſufficient for the Defence of the 
wag 1 And to ſay, that every Man, by 
the Inſtin& of Nature, would contribute to 
the Defence of the Kingdom, when there 
was a real Neceſſity, was extremely ridicu- 
lous. If every Man was made Judge of the 
Danger, and of what Share he ought to con- 


tribute to the Defence, it was not to be ex- 
pected there would be any Defence made to 


the Purpoſe: God was pleaſed anciently to 
appoint Captains and Leaders to his People : 
An Army left to themſelves (without a Ge- 
neral, or Commander), to do what was 
Right in every one's Eyes, was not likely 
to do much in the Defence of the Kingdom. 
This muſt be ſaid therefore only to capti- 
vate the People, by ſuggeſting, that every 
Man was veſted with a kind of ſovereign 
Authority, to direct and controul his Prince, 
whenever he ſaw fit. 

It had been ſaid, that it was better to 
ſuſtain a Miſchief, than an Inconvenience, 
whereby every Man's Property might be 
taken from him, as often as the King pleaſed : 
But ſurely the Loſs of the whole Kingdom, 
wherein the loſs of Liberty and Eſtate was 
included, muſt be of worſe 8 than 
the taking a ſmall Contribution, towards the 
common Defence, in a Caſe of Neceſſity. 
The former was a Miſchief that deſtroyed 
both the Head and the Members: He won- 
dered therefore, to hear the Defendant's 
Counſel apply that Rule to this Caſe. 
to that Exception, that a Scire Facias ought 
not to Hue for the Debt; for that the Writ 
of the 4th of Auguſt directed it te be levied 
by Diſtreſs; and becauſe it was no Debt to 
the King ; he anſwered, that whoever de- 
tained a publick Duty, might be queſtioned 
for it by the King ; and whatever was pro 
communi utilitate, might be levied by Proceſs 
out of the Exchequer ; concluding, that there 
was no Act of Parliament that deprived the 


King of the Power of commanding a Fleet to 


for 


be equipped, at the Charge of the Subject, A 
e's t 


As 
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1637. the common Defence, when he found there 
1 was a Neceſſity for it: And, had there been 
no Law to compel the Performance of this 


Lil Self-Preſervation, ought to move the Subject to 
if obey it. The King was the Centre wherein 
1 they all met; the Soul of the Body politick, 
1c) whoſe proper Act it was to command; and he 
1 humbly deſired their Lordſhips Judgments 
| therefore for the King. 

Then the Judges proceeded to deliver their 
Judgments in the Caſe : And firſt, Sir Fran- 
cis Weſton, one of the Barons of the Exchequer, 
—_ who ſaid, he conceived there was ſufficient 
| Matter to charge Mr. Hampden with the 
7he Jude- twenty Shillings, aſſeſſed on him; and there- 
ment of S'7 fore he gave his Judgment for the King. 
Weſton, one There was a Rule in Law, he obſerved, that if 
of che Bar:ns a Man demurs generally to a Writ, he con- 
cf the Ex- feſſes all the Matters of Fact that are alledged : 
cheque $60 that all the Dangers alledged in the Writ, 

were cotifeſſed by the Demurrer of the De- 
fendant ; and though it was objected, that the 
Allegations in the Writ of the 4th of Auguſt 
only were confeſſed, the Demurrer ſaid, that 
the Writ with the reſt of the Proceedings and 
Schedules, did not contain Matter ſufficient ; 
ſo that they were to give Judgment on the 
whole: And the Writ of Mittimus ſaid, Salus 
Regni periclitabatur. It had been objected in- 
deed, that Salus ſignified Health, but it figni- 
fied Safety alſo; and though it was ſaid, the 
Danger was not fully ſet forth in the Writ of 
the 4th of Auguſt he anſwered, it might not 
always be proper to divulge what Danger the 
ation was in : But in the Writ of the 
4th of Auguſt, there was not only a Dan- 
ger from Pyrates mentioned, but that the Do- 
minion of the Sea was in Danger of being loſt; 
and that there were great Dangers apprehend- 
ed from the Nations that were at War round 
about us; and they ought to believe this, if 
there was no other Reaſon for it, but that the 
King declared it: But it was evident to all 
Men, the Kingdom had actually been in Dan- 
ger for three or four Years laſt pafled, from 
the great Fleets that had been fitted out, and 
the Land Forces that had been raiſed, by the 
neighbouring Nations ; and had we not had 
a good Fleet at Sea, we muſt have been expol- 
ed to their Inſults and Invaſions. | 
It had been objected, that the Money t 
raiſed for Shipping, might be applied to other 
Uſes: But there was 2! N for (ck a 
Suggeſtion, nothing was ſaid of any Mo 
to Een to the King, but the Sheriff —— 


providing a Ship. Sts 

And whereas it is ſaid, the Party was to be 
impriſoned, and his Goods taken away, he an- 
ſwered, The Scire facias was not to ſhew 
| Cauſe, why he ſhould not be impriſoned, or 
his Goods ſold ; but, why he ſhould not be 

charged with the Money aſſeſſed upon him. 
It was urged, That the. Defence of the 
Kingdom lay upon the King ; becauſe he had 
Knights Service, Eſcuage, and other Services, 
to enable him to do it: But theſe were Te- 
nures reſerved on ſeveral Grants made by the 
King; and he was no more bound to defend 
the Kingdom on this Account, than his Sub- 


1 Duty, Nature, and the inviolable Laws of 


rate the County ſecundum facultates, towards 


jects, who had the like Tenures: And, as to x, 
the Service of the Ports, every one knew that 13 Car.1, 
this was not a ſufficient Defence for the King 
dom at this Day; and cited abundance of 


Writs that had been iſſued for the Defence of 


the Sea. Then he obſerved, that, of the fifty 
two Counties of England and Wales, thirty 
three were Maritime Counties, and the Inland 
but nineteen, whoſe Contributions did not a- 
mount to above a fourth Part of the Charge 
ſo that the Cauſe was not of that Conſequence 
as was imagined: Indeed, the Maritime 
Places received the greateſt Benefit by the 
Sea, and were better prepared againſt ſudden 
Invaſions; and therefore Writs, for the moſt 
Part, iſſued to the Maritime Places: But as 
the Inland Counties alſo received Protection 
from this Defence, they ought to contribute to- 
wards it when there was Occaſion, as it a 
peared they had actually done. Clauſ. 48 Hen. 
III. M. 2. A Writ was directed to the 
Mayor and Bailiffs of Bedford, to raiſe Horſe 
and Foot, and march to the Sea-Coafts, to 
oppoſe an Invaſion. Rot. 26. Edw, I. M. 5. 
Writs were directed to the Sheriffs of Hert- 
ford, Eſſex, Nottingham, Derby, Huntington, 
Cambridge, &c. pro cuſtodia Maritima. 

He did not think the Aid demanded by this 
Writ wes within the Meaning of the Statute 
de Tallagio non concedends; for by the Words 
No Aid, it was agreed, that the Aid for mar- 
rying the King's Daughter, or making his Son 
a Knight, were not meant; and if, by no 
Tallage, it had been intended the King ſhould 
demand no Money, then all Fines, Amercia- 
ments, and all lawful Impoſitions due to the 


King, were taken away; and therefore, this 


could not be the Meaning of it : He conceiv- 
ed it was meant only, to take away all Taxes 
and Tallages that were unlawful. 

The ſtrongeſt Statute that had been cited 
was, 14 Edw. III. which ſaid, That the Sub- 
ject ſhould not be taxed, without a Parliament, 
for the Defence of the Kingdom; but then, 
they did not ſhew by any Act, that the King 
was to be charged with the Defence of the 
Kingdom; but, ſuppoſing the Act to be as 
ſtrong as they would have it, in the Caſe of a 
ſudden Invaſion, \which the King was unable 
to reſiſt without the Aid of his Subjects, muſt 
they not give way to Neceſſity, and aſſiſt him, 
rather than the Kingdom ſhould be loſt? and, 
if they admitted, that Acts of Parliament muſt 
give way to Neceſlity, it was all that was con- 
tended for, | | 

The King was no more obliged to call a 
Parliament, than Queen Elizabeth was, in the 
greateſt Danger in 1688, or on the Rebellion 
in the North: She raiſed Forces by Sea and 
Land, at the * Charge, when there was 
but a Rumour of the Spaniards Intention to 
invade the Kingdom, and it never was com- 
plained of by the enſuing Parliament; on the 
contrary, they raiſed Money to repay what 
ſhe had expended, or borrowed; and the ſame 
Acts of Parliament were then in Force as 
were now. It was objected, indeed, that the 
King might pretend Danger where there was 
none; but, if this Power was in the King, it 
was not to be taken away, becauſe he might 


miſemploy it: If the Sums raiſed had been 


miſapplyed, 
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miſapplyed, there might have been ſome Co- 


L jour for a Complaint 3 but the Money was ex- 


for a Ship ; and if they would have'tak- 
er Advantage of that, they ſhould have 
pleaded it. There did not appear any Money 
to be coming into his Majeſty's Hands : Nay, 
the Writ expreſly ſaid, That no Part of the 
Money ſhould be converted to any other Uſe, but 
that of Building a Ship. | 
He thought the Sheriff a very proper Per- 
ſon alſo, to aſſeſs the County, as being beſt ac- 
quainted with it; and a Scire Factas might 
very properly iſſue for it: A Writ was ſent 
to the Mayor and Bailiffs of Oxford, to repair 
the Walls and Ditches of that Town; and 
the Subjects taxed for that End, notwithſtand- 
ing thoſe Acts which declared, that the Sub- 


je& ſhould not be taxed for Defence, without 


a Parliament; and with much greater Reaſon 
ought the Subject to be charged, towards the 
Repair of the wooden Walls of the Kingdom : 
There was no Act for taking this Charge by 
Writ away ; it was a general Cuſtom ; and 
general Cuſtoms made the Common Law of 
England : They muſt try new Cauſes by the 
old Laws, and do as they had done in former 
Times: He was perſuaded in his Conſcience 
there was immediate Danger ; and there was 
a Neceſſity this Danger ſhould be prevented: 
He conceived the Proceedings were legal ; and 
that there was ſufficient Cauſe to charge the 
Defendant with the twenty Shillings aſſeſſed 
on him ; and that he ought to pay it. 

Sir Francis Cratuley, one of the Juſtices of 
the Court of Common Pleas, gave his Judg- 
mient next: He admitted, that in ordinary 
Caſes the Charge of defending the Realm be- 
longed to the King: He had the Cuſtoms, for 
the Protection of the Trade of the Nation a- 
gainſt Pirates, and Enemies; and in extraor- 
dinary Caſes, the Charge of the Defence ought 
regularly to be ſupplied by Parliament, and 
could not be done without it. The ſame Law 
which required the King to defend his People, 


required the Subjects to grant him Aids towards 


that Defence. The Statute De Tallagio non 
concedendo, no doubt, was a Statute, and the 
Words were Nullum Tallagium 75 aſſenſu 
Parliamenti; and in 14 Edw. III. the King 
declares, he will impoſe no Charge, or Aid, on 
the Subject, but in Parliament: But ftill, if 
Neceſſity, and the Danger of the Com mon- 
wealth required it, and would not admit of 
calling a Parliament, the King might lay a 
Charge without their Conſent: And the whole 
Iſland being concerned by the Event, the 
Charge ought to be borne in the inland Coun- 
tries, as well as by thoſe that were more im- 
mediately expoſed: There were ſeveral Pre- 
cedents, where Writs had gone to the inland 
Counties, for the Guard of the Sea, Clauſ. 48 
Hen. III. 24. Edi. I. 26 Edio. III. Writs 
into Berks, Oxon, &c. 
'The Kingdom had been conquered four 
Times: It concerned the King, the Head of 
the Commonwealth, to be circumſpect: Even 
Conjectures and Probabilities were to be re- 
garded : If there was a violent Preſumption, 
that ſome potent Neighbour was preparing to 
invade us, was it not fit we ſhould inſtantly 


prepare for our Defence ? And there might be 
Ne. 7. IV. | | 


juſt Reaſons of State, why theſe Things ſhould 
not be revealed in Parliament, and ſo com- 
municated to the Enemy ; and the King might 
in ſuch Caſes, ure Gentium, charge the Sub- 
je& without his Conſent in Parliament. 

As to the Statutes of the 25th-of Edw. I. 14 
Edw. III. and the Petition of Rights, 3 Car. I. 
he anſwered, that if there was an Expreſs Sta- 
tute, that the King ſhould not have Aid of 
his Subjects, but in Parliament, were the King- 
dom in never ſo much Danger, it would be a 
void Act; becauſe it was manifeſtly unrea- 
ſonable: To follow the Letter of, the Law, in 
ſome Caſes, would be the higheſf®Injuſtice and 
Folly ; the Laws of God and Reaſon were an 
implied Exception, and underſtood in every 
general Law. 

T his Right of Impoſition without Parlia- 
ment, appertained originally to the King, as 
he was a Sovereign, in Right of his Crown: 
They could not have a King without theſe 
Royal Rights: No, not by Act of Parliament. 

And although the Word /alus in the Mitti- 
mus was ſaid to be a metaphorical Word, he 
held it to be certain enough ; for in the Writ 
of Oyer and Terminer, the Words were Omnes 
gui habent damnum vel ſalvationem. But he 
was of Opinion, that the Writ of the 4th of 
Auguſt, without this, contained ſufficient Mat- 
ter tor this great Preparation; for it ſaid, Lę. 
we loſe the Dominion of the Sea ; and was not 
that a good Reaſon, to prevent other Powers 
becoming Maſters of the Sea? It was faid al- 
ſo Conſideratis etiam periculis, &c. conſidering 
the Danger is ſo evident and great in theſe 
warlike Times, that a Force is neceſſary by 
Sea and Land: They had alſo by their De- 
murrer confeſſed the Danger; and that it was 


preſent, imminent, and inſtant, and greater 


than the King, without the Aid of his Sub- 
jets, could reſiſt ; and, conſequently, that it 
was dangerous attending the Delays of Parlia- 
ment: He exhorted the Subject, therefore, to 
relie on their pious King, whoſe Prerogative 
and Right of Sovereignity it was to defend 
* Realm; and gave Judgment for his Ma- 
. 

Sir Robert Berkley, one of the Juſtices of the 
King's Bench, delivered his Judgment next: 
He obſerved, that the Defendant had demur- 
red generally, without any Proteſtation; and, 
acknowledging the Matter to be true, put it 
upon the Sufficiency, or Inſuffiency, in Point 
of Law to charge him : He admitted, that the 
King could not, at all Times, and on all Occa- 
ſions, charge the Subject, without Conſent of 
Parliament: We were Freemen, not Slaves ot 
Villains, to be taxed de alto & bag. Al- 


| though this was a Monarchy, and the King 


had Jura ſumme Majeftatis, his Govern- 
ment muſt be according to the Laws of the 
Kingdom; and by thoſe Laws the Subjects 
were not Tenants at Will of their Lands: 
They had a Property in their Poſſeſſions, 
and a Birthright in the Lawsof the Kingdom: 
Theſe Laws could not be altered, or abrogated, 
without their Conſent in Parliament. 
Then he proceeded to ſhew, that the an- 
cient Danegelt, which was levied for the De- 
fence of the Sea, was not levied by Authority 


of Parliament, buy by the King's Command : 
n 


However, 


4 r 


CRITICAIL REVIEW of 


for the common 


However, he obſerved, that the Danegelt dif- | 
fered from the preſent Charge in ſeveral In- 


ſtances ; for that was annual, this only in caſe 


of Neceſſity; that was collected by the Hides | 
of Land, this out of the perſonal as well as | 


real Eſtates ; that was an Aid of Money, this 
of Shipping and Armour in kind ; that was to 
protect Sea-faring Men againſt Pirates, this 
Hakince of Sea and Land: In 
that the Clergy were originally exempted ; 
but this Charge was general upon all, without 
Exception : In the next Place he endeavoured 
to ſhew that the Charge he demanded was not 
within the ancient Acceptation of the Words, 
Aid, Miſes, Priſes, Taxes, or Tallages; or of 
the Word Subſidy : Theſe he agreed, could not 
be levied without Conſent of Parliament : 
That Aids were of two kinds; either 1. Such 
as were Aids and Services too; as to make the 
King's Son a Knight, or to marry his 
Daughter: Theſe Aids common Perſons had, 
who had Signiories, as well as the King; 
and, therefore theſe could not be meant by the 
Word Aids. 2. The ſecond fort of Aids 
were granted the King for building Bridges, 
for his Wars: and ſometimes to be diſpoſed 
of at Pleaſure, Rot. Parl. 25 Ed. III. u. 
12. Miſes were Preſents made to the King 
in Kind, at his coming to the Crown: Pri- 
ſes were Part of the Subjects Goods taken from 
them, for the King's Uſe, without Pay; as 
Priſage of Wines: And Taxes and Tallages 
were Tenths, Fifteenths, or other Subſidies 
granted by Parliament. 
Nor was the principal Thing commanded 
in this Writ to levy Money, but to provide 
a Ship; though the refuſing to pay the Duty, 


indeed, was, in effect, a Refuſal to obey the 


principal Command; for he that denied the 
Means, denyed the End: And this, con- 
cerning the Safety of the Nation ; the King, 
as Head and Sovereign thereof had, incident 
to his Regal Office, a Power of Coercion, 
and might enforce thoſe to pay it who re- 
fuſed their Quotas. The Scire facias, how- 
ever, was not to have Execution, as to the 
King's Money, or for a Debt due to the 
King, but to bring on a declaratory Pay- 
ment, that Mr. Hampden ought to be charg- 
ed twenty Shillings towards providing a 
Ship for the County of Bucks. 

Thus, having ſhewn what the Caſe was 
not, he came to the grand Queſtion, Whe- 
ther his Majeſty, to prevent the Ruin of the 
Kingdom, might not by his own Authority, 
without the Conſent of Parliament, impoſe 
a Charge on his Subjects in general, to pro- 
vide ſuch Shipping as he in his Judgment 
found neceſſary to join with his own Ships, 
and attend the Service as long his Majeſty 
thought fit; and alſo to be at the Expence 
of Victualling and furniſhing them with all 
manner of "Tackling, Ammunition, and Pro- 
viſions. 

For ſolving this Queſtion he ſaid, he would 
conſider the fundamental Policy, Maxims, 
and Rules of Law, for the Government of 
the Realm. And firſt, he thought it plain, 
that the Government was originally Monar- 
chical; and though Mr. Helborne had aſſert- 
ed, that the King could take nothing of the 


1 


Subject without Conſent of Parliament, 1563). 


Ann.. 


there were two Maxims which diſproved 13 C.. 


this: 1. That the King was entruſted with 
the State of the Commonwealth ; 2. That the 
King can do no wrong. Fitzherbert, Bratton 
and Glanville all held, that the King muſt have 
Arms as well as Laws: Forces to defend the 
Kingdom againſt foreign Enemies, as well 
as Laws to adminſter Juſtice by at home: 
And, if he muſt have theſe, he muſt not want 
the neceſſary Means, or be dependant ex alio- 
rumarbitro; for it was a Rule in Law, Quando 
quis aliquid alicui concedit, concedit & id fine 
quo res ipſa eſſe non poteſt. He held alſo, that 
the King, of mere Right, ought to have, 
and the People were bound in Duty to yield 
him, Supplies for the Defence of the King- 
dom in Parliament: The ſame Law which 
obliged the King to Defend the People, ob- 
liged them tocontribute towards their Defence: 


And the Kingdom wanting a preſent neceſſary 


Defence, and it being dangerous to wait for 
a Parliamentary Supply, the Duty was not 
therefore loſt, becauſe they wanted Time to 
obſerve the Form. He acknowledged, the 
Parliament was the ſupreme Court, or Coun- 
cil, of the King and Kingdom; yet ſtill it 
was but a Council: The King might call, 
prorogue, of diſſolve it at Pleaſure; and 
what he did therein, was looked upon as juſt 
and neceſlary, | 

Great Bodies, he obſerved alſo, moved 
ſlowly ; and, though ſome held Parliaments 
could not err, it was evident particular 
Members might; and others might have 


ſiniſter Ends, and create Delays and Diſturb- 


ances; and Parliaments themſelves had ſome- 


times been cenſured, as unlearned and un- 
merciful, 


This Point, of maintaining the Dominion 
of the Sea, was a weighty Conſideration ; 


not only the well Being, but the very Be- 
ing, of the Common wealth depended on 
it; and, therefore, it behoved the Subject to 
haſten to the Defence of it: The Safety of 
the Publick was the Supreme Law ; particular 
Intereſts were not to be conſidered, where 
the publick Welfare was at Stake : He ob- 
ſerved alſo, that, though there had been 
many Writs of this kind, in ſeveral Reigns, 
there never was an Action brought, till now, 
for any thing done in purſuance of them, un- 
leſs in the Abbot of Robertsbridge's Caſe ; 
and there it was confeſſed in the Pleadings, 
that the aſſeſſing Men's Lands to contribute 
to the Guard of the Sea, by the King's ſole 
Command, was good in Law: And, it was 
remarkable, that whenever a Charge had 
been impoſed, without Conſent of Parlia- 
ment, in a Caſe of Neceflity, there was not 
one Inſtance of a King's acknowledging ſuch 
a Charge, to be againſt Law. In none of 
the Statutes that had been cited was there 
any expreſs Clauſe, importing, that no 
Charge ſhould be impoſed for neceſſary De- 
fence, without common Conſent ; and, if 
ſuch a Clauſe had been offered, he queſtioned 
if it would have been of any Force: But all 
theſe Statutes, being general, muſt have a 
reaſonable and equitable Expoſition : The 
Defence of the Kingdom, and the Safety 
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of the Commonwealth, muſt be underſtood 
to be clean out of thoſe Laws; otherwiſe the 
Laws that were made, for the Good of the 
Commonwealth, might prove the Ruin of it. 
He concluded, That, upon the Reaſons and 
Authorities cited, the twenty Shillings im- 
poſed on Mr. Hampden, towards providing 
a Ship, was conſonant to Law; and, con- 
ſequently, Judgment ought to be given a- 
gainſt him, Quod oneretur. 

Sir George Vernon, one of the Juſtices of the 
Common Pleas, contented himſelf with giving 
his Judgment, without offering his Reaſons for 
it. He ſaid, he held, That the King, for 
the Publick Good, might charge his Subjects 
for the Defence of the Kingdom ; and, that 
a Statute derogatory to this Prerogative would 
not bind the King: He might in Caſes of 
Neceſſity diſpenſe with any Law, and 
therefore, concluded, that Mr. Hampden 
ought to be charged with the twenty Shillings 
aſſeſſed on him. | 

Sir Thomas Trevor, one of the Barons of 
the Exchequer, did ſpeak to the Caſe; but 
his Argument is wanting ; only it appears 
he gave his Judgment againſt the Defendant. 

Sir George Crook, one of the Juſtices of 
the King's-Bench, argued on the other Side: 


*vith He obſerved, that his Brethren had all argued 


one Way; and ſaid, he would willingly 
have concurred with them, if he could have 
ſatisfied his Judgment with their Reaſons ; 
but he muſt not go with the Multitude a- 
gainſt his Conſcience; declaring it to be his 
Opinion, that Judgment ought to be given 
for the Defendant ; for which he offered his 
Reaſons. 


He ſaid, it might be objected to him, that 


they had all reſolved the Caſe under their 


Hands; and he acknowledged, he had given 


his Opinion under his Hand in two Caſes; 
to the firſt voluntarily, in December 1635, 
as follows: 

I am of Opinion, that where the Good and 
Safety of the Kingdom in general is concerned, 
and the whole Kingdom in Danger, of which 
his Majeſty is the only Fudge, there the Charge 
of Defence ought to be borne by all in general. 

This, he ſaid, he ſhould always maintain; 
for when the Kingdom was in Danger, the 
King might command every Man in the 
Nation, with all his Force, to come and de- 
fend it at all Times, and at all Places in the 
Kingdom ; and if any one refuſed, he was 
fineable and puniſhable, 

That the ſecond Opinion he ſigned, was 
in February, 1636. (viz. ) When the Good 


and Safety of the Kingdom in general is con- 


cerned, and the whole Kingdom in Danger, 
his Majeſty may, by Writ under the Great 
Seal, command the Subjects of this Kingdom, 
at their own Charges, to provide and furniſh 
ſuch a Number of Ships, with Men, Viftuals, 
and Ammunition, and for ſuch Time as his 
Majeſty ſhall think fit, for the Defence and 
Safeguard of the Kingdom from ſuch Danger. 
And, that his Majeſty may compel the doing 
thereof, in Caſe of Refuſal and Refrattorineſs ; 
and in this Caſe his Majeſty is ſale Fudge of 
the Danger; and where, and how, the ſame 
is to be prevented and avoided. 


He confeſſed, he ſubſcribed this Opinion 
though he then diſſented, he ſaid, from his 
Brethren, and declared as much; for he 
conceived ſuch a Charge could not be im- 
poſed but by Parliament ; in which one of 
his Brothers agreed with him, and four others 
diſſented in ſome Particulars: But the great- 
eſt Part ſeeming reſolved, and it being ſaid to 
be uſual, for the leſſer Number to ſubſcribe 
where there was a Difference; and it being 
agreed, that this Subſcription would not bind 
them, if it ſhould afterwards come judicially 
before them; and being aſſured, his Ma- 
jeſty ſhould be acquainted which of them 
diflented, he did conſent to ſubſcribe : But, 
this being before he had ſearched the Pre- 
cedents, or heard any Arguments, he did 
not hold himſelf bound by that Opinion; 
and, if he had been once of that Opinion, 
yet, upon better Advice, he thought it no 
Shame to retract it, 

Then he proceeded to his Argument, and 
obſerved, that this was the firſt Writ ſince 
the Conqueſt, that ever iſſued to an Inland 
County, to prepare a Ship with Men, &c. 
for ought appeared by any Record; and, 
where there was no Precedent, according to 
Littleton, the Law would not allow of any 
ſuch Writ, 
| The King, he admitted, might grant 
Tolls, Fairs, Pontage, Piccage, Murage, 
Sc. which were for the Good and Faſe of 
the People, and the Profit of thoſe wi o took 
the Benefit thereof, and where the Sums 
were ſmall and reaſonable ; but if they were 
great Sums, the Law adjudged them void. 
As to the Caſe of an Inundation, the King 
alſo might by his Commiſſion cauſe all thoſe 
who had Lands, or Commons, in the Level, 
to be contributory to the Sea-Walls: But this 
could not be laid upon a Town, or County, 
in general; only on ſuch particular Men as 
might have Loſs, or Benefit thereby; and 
this was to be ſettled by a Jury; and fo it 
was at this Day on a Commiſlion of Sewers. 
10 Coke 142. The Caſe of the Iſle of Ely. 

And, whereas it 25 leds. * this 
Charge was impoſed for the Publick Safety, 


and every one reaped an Advantage by it; 


he did admit, that in caſeof imminent Dan- 
ger, there muſt be a Defence made, by 
every Man in Perſon, when the King com- 
manded it: Every Man was bound per ſe & 


ſua to defend the Kingdom: But the laying a 


Charge on the Kingdom, either for making 
or preparing Ships, or levying Money in lieu 
thereof, was not to be done but in Parliament: 
If this Writ was allowed, no Man could 
tell what his Charge might be: And, though 
his Majeſty would uſe his Power moderatelv, 
Judges in their Judgments were to have re- 
gard to future Times: Danegelt was firſt in- 
{tituted, on Neceſſity, to defend the King- 
dom from the Ravages of the Danes; and, 
though it was at firſt but 100007. within 
two hundred Years it encreaſed to 48000 J. 
and who knew what Bounds this would 
have ? 

Tonnage and Poundage, it appeared, where 
granted in the Reign of King James, that 


the 
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163? the Crown might have Money in Bank for 
13 Car. I. the Defence of the Sea; and thoſe Duties 


were taken now, and, he preſumed, applied 
to the ſame Uſe. 

The leaving it to the Sheriff, to tax the 
People at Pleaſure, he held alſo, to be illegal; 
it ought to be done by a Jury, as in the 
Caſe of Sea-Walls: And, though it had been 
doubtful by the common-Law, whether ſuch 
a Charge might be impoſed by Writ; yet, 
ſince the Statutes de Tallagio non concedendo, 
and the other Acts that had been made, de- 
claring, that no Impoſitions could be laid on 
the Subject, but in Parliament; the King 


could not charge his Subjects without their 


Conſent: Beſides the Queſtion was only up- 
on the Writ of the 4th of Auguſt; for the 
Writ of Mittimus reciting, that Salus Rei- 
publice periclitabatur was iſſued a Year and 
a half after the Writ of the firſt of Auguſt, 
and conſequently could not help it: Nor 
was this notified to the Sheriff, or the In- 
habitants of the County, to induce them to 
provide a Ship; it was only a Notification to 
the Barons of the Exchequer, ſhewing, that 
this was the Reaſon of iſſuing the former Writ: 
Nor was it poſitively affirmed, that there was 
any Danger; but only ſaid, Quia datum eft 
nobis intelligi that Pirates had done Miſchief : 
He obſerved turther, That untrue Suggeſtions 
were frequently inſerted in Writs and Pa- 
tents, which did not affect the King's Con- 
ſcience: The Law ever imputed them to 
thoſe who miſinformed the King, and thruſt 
in ſuch Suggeſtions ; and therefore all Patents, 
granted on untrue Suggeſtions, were void: 
He admitted that, on a ſudden Danger, the 
King might command Men from all Parts of 
the Kingdom, for the Common Safety ; but 
he could not command the Money out of his 
Subjects Pockets, by diſtraining their Goods, 
or impriſoning their Perſons, he conceived. 

If any Dangers were apprehended from a- 
broad, by the Confederacies of Foreign Powers 
againſt the Kingdom, there would be Time 
enough for aſſembling the Parliament, which, 
by the Inſtitutions of King Alfred, was to 
aſſemble twice a Year ; and by ſome Statutes 
made in the Reign of Edi. III. a Parliament 
Was to be holden once a Year, and oftner, if 
need required: And as, in this Caſe, there 
were ſeven Months between the Te/te of the 
Writ and the Rendezvous appointed, there 
was Time for a Parliamentary Supply ; and it 
was not to be preſumed a Parliament would 
have refuſed to contribute what was fit for 
their own Safety and Defence. 

He admitted, if a Statute was made, that 
| the King ſhould not defend the Kingdom, it 
would be void ; but, a Statute that Money 
ſhould not be levied, or Men compelled to 


build Ships, without Conſent of Parliament, | 


would be a good Law, and agreeable to Rea- 
ſon : The King might reſtrain himſelf from 
laying any ſuch Charge on the People ; and 
he was a Prince of that Juſtice and Piety, that 
he would not do it, if he was truly informed 
it was againſt Law. The principal Fault, 
therefore, was in thoſe who deviſed theſe 
Writs, and in his Judges, who declared they 
were lawful. He would not ſpeak againſt the 


King's Prerogative, he ſaid ; they were ſworn 
to maintain it ; but if this Charge was againſt 
Common Law, and againſt ſo many Statutes, 
then there was no ſuch Prerogative. The King 
could do no Wrong was indeed, a Maxim in 
our Law ; for the Wrong was imputed to thoſe 
who adviſed and executed it, and not to the 
King, who might be abuſed by falſe Suggeſti- 
ONS. 

Royal Power, he admitted, might be uſed 
in Caſes of Neceſſity and imminent Danger, 
when ordinary Courſes would not avail; as in 
a Rebellion or ſudden Invaſion : In ſuch Caſes 
Martial Law might be uſed, they were not to 
ſtay for legal Proceedings. But in Times of 
Peace, and noextreme Neceſſity, legal Courſes 
were to be uſed, and not Royal Power, That 
the King being impowered to command all 
Perſons in the Kingdom to the Defence of the 
Sea Coaſts, and to preſs all Shipping for the 
Guard of the Sea in Time of Danger ; theſe 
had ever been deemed ſufficient againſt any 
Power whatever, and there was no Neceflity 
of iſſuing Writs to every County of England 
to prepare Ships at their own Charge. In the 
23d Year of Edi. I. the French King prepar- 
ed a Navy, the Roll ſays, to invade the King- 
dom, Et Linguam * phacks de terra delere, 
to blot out the Engliſh Name; whereupon, the 
King commanded all Ships and Men with 
Arms, to be in a readineſs ; and the like Com- 
mands were iſſued in the Reigns of Ew. III. 
Hen. IV. and Hen. VIII. | 

And if ſuch a Charge might be laid oh Ma- 
ritime Places, yet he held it was not legal to 
charge inland Places, nor was there any Prece- 
dent for it; the Law did not require Impoſſi- 
bilities: This County had neither Ships nor 
Mariners; they were converſant in Husbandry, 
and ſcarce ever ſaw a Ship; and they were not 
obliged to look for Mariners in another Coun- 
ty. When Writs had been awarded, there- 
fore, to inland Towns, ſuppoſing them to be 
maritime, they had been diſcharged when the 
Truth appeared. He had diligently peruſed 
the Records, he ſaid, and did not find any Pre- 
cedent of a Writ ſent to a Sheriff of an Inland 
County, to command their building a Ship at 
the Charge of the County. | 

There had, indeed, been Writs ſent to the 
Maritime Towns, to provide Ships and Mari- 
ners, and ſend them to the Place of Rendez- 
vous in the Time of Danger; but even thoſe 
were moſt commonly at the King's Charges, 
though ſometimes at the Charge of the Ports 
and the adjacent Towns; which, he ſuppoſed, 
occaſioned the making the Statute of 14 Edw. 
HI. Cap. 1. After which there was but one 
Record of ſuch a Writ iſſued to a Maritime 
Town, except thoſe iſſued 1 Hen. IV. which 
were complained of and recalled. 

Then he proceeded to ſhew, that the Mo- 


tives in the Writ were inſufficient for the com- 


manding a Royal Navy to be equipped: In 
former Times the Inducements mentioned in 
the Writs were, That great Princes, in open 
Hoſtility, had provided great Navies and Ar- 
mies to invade the Kingdom; but that ſuch 
| Preparations ſhould be made againſt Pirates 


was never known; againſt theſe the Vice-Ad- 
miral with a ſmall Squadron was uſually em- 
? ployed 
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1637. ployed, and not the grand Fleet. There was 


| 13 Car. I. no Fear of loſing the Dominion of the Sea 


WY from any Force that Pirates could raiſe, much 


e Judg- 
nent of Sir 
= William 


Jones, 


leſs that every County ſhould be charged to 
ſend out Ships againſt them; and the Com- 
mand, to provide Wages for the Mariners for 
twenty-ſix Weeks after the Rendezvous, was 
ſill more illegal: Thoſe who held by Knights 
Service were obliged to be at their own Ex- 
pences but forty Days. And in ſeveral Com- 
miſſions of Array that had been iſſued, the 
People were to be at the King's Charges after 
marching out of their reſpective Counties; 
this Aſſeſſment, therefore, being entire, as well 
for Wages as other Charges, was utterly ille- 
gal 


Sheriff's Diſcretion, warranted by any Prece- 
dent; a Power given to Sheriffs to impriſon 
Men was illegal. No Man was to be arreſt- 
ed, or his Goods ſeized, contrary to Magna 
Charta, as appeared from ſeveral Statutes that 
had been cited; and yet by colour of this 
Writ, the Sheriff might impriſon any Man, 
even a Peer. He held alſo that the Certiorari 
being awarded to the late Sheriff, was wrong 
awarded; for all Writs ought to be directed 
to the preſent Sheriff, requiring him to demand 
of the late Sheriff, what was done upon the 
former Writ; and the Scire Facias therefore 
grounded upon it was not good; nor did the 
Scire Facias ſhew to whom the twenty Shil- 
lings was to be paid, and conſequently was in- 
ſufficient, Upon the whole he concluded, 
that no Judgment could be given to charge 
the Defendant, | 

Sir William Fones, another of the Juſtices of 
the King's Bench, then proceeded to give his 
Judgment, together with his Reaſons for it. 
He ſaid the Queſtion was not, Whether the 
King could draw this into a perpetual Charge, 
for it was founded upon a Fear of Danger, 


and when that ceaſed, the Tax muſt likewiſe 


ccaſe. Bro. tit Protection. it was held the 
King could not grant a Protection for three 
Years, but he might renew it every Year, as 
there was Occaſion: So here the King, upon 
an imergent Occaſion, might command Ships; 


- but he could not make the Charge perpetual, 


becauſe the Occaſion might ceaſe. 

They had already delivered their Opinions, 
he ſaid in this Caſe, and ſubſcribed them: As 
for his Part, he was an old Man, ready to drop 
into the Grave, his Tongue and his Heart, 
therefore, ſhould go together. He declared 
he was {till of the Opinion he ſubſcribed ; he 
ſaw no Reaſon to recede from it; he thought 
the Grounds of Law and Nature ſupported it ; 
for theſe were undoubted Maxims ; Salus po- 
pul: ſuprema lex. Qui ſentit commodum, ſen- 
tire debet & onus. Quod omnes tangit, ab 
omnibus debet ſupportari. So that, when there 
was imminent Danger, the Charge of Defence 
ought to be laid on the whole Kingdom, which 
was not denied by the Defendant's Council. 
Indeed, it was not every Fear or Rumour that 
could draw this Burthen upon the Subject; but 
ſuch a Danger as the King in his Judgment 
declared did require a ſpeedy Defence $ he was 
ſole Judge of the Danger, and how to prevent 
and avoid it: And if the King was by Law to 
W the 5 he might certainly lay a 

„ 7. V. | ; 


Nor was the Command to aſſeſs Men at the 


Charge in order to it; for, if he could not, how 
ſhould he defend his People. The King was 
by Law the Protector of the Perſons, Lands, 
and Goods of his Subjects; he had a Preroga- 
tive in them for this End, not for his own Pro- 


fit. The King could not cut any Man's Woods, 


or dig Gravel in his Lands, for his private 
Uſe; but for the publick Good he might; 
and even erect Fortifications on any Man's 
Lands. And though the King could not com- 
mand any Man to build his own Palace, yet 
he might command Pontage, Murage, &c. 
which were for the Subject's Benefit; and in 
the firſt Year of King James a Duty was laid 
upon Merchandize, without Conſent of Par- 
liament, it being in a Caſe of Neceſlity, and 
for the publick Good. 

The Objections he obſerved were many, 
and his Brother Grooke had doubled and redou- 
bled them: Brother, continued he, We lit next 
one another, ancient Judges, though of diffe- 
rent Opinions; I ſpeak according to my Con- 
ſcience, as you have done according to yours; 
you ſay, by the Laws of this Kingdom, the 
Subjects have a Property in their Gooods, ſo 
that without their Conſent they cannot be 
taken away. I anſwer, This does not trench 
upon their Properties: If this be a lawful Pre- 
rogative, how is the Subjects Property invad- 
ed? The Law annexed this Charge to the 
Lands and Goods of the Subje& from the Be- 
ginning, and made them liable to it by tacit 
Condition. He would not have Men clamour, 
therefore, he ſaid, as if the Subject was diveſt- 
ed of the Property of his Goods; when the 
Duty was to be applied to the Defence of the 
Kingdom, in which his own was included. 

He ſaw no Reaſon why a Difference ſhould 
be made either between Inland and Mari- 
time Places, ſince the Kingdom was one en- 
tire Body, and it was for the common De- 
fence ; the King might unite an Inland to a 
Maritime County ; and, before the Diviſion 
of Counties, the Charge was general, all over 
the Kingdom. And whereas it was urged, 
that it would be a great Inconvenience, if the 
King might charge when and what he pleaſed 
by this Writ, he anſwered, as the Law repoſ- 
ed this Truſt in his Majeſty, it was not to be 
preſumed he would require it of his Subjects, 
when there was no Occaſion. 

It had been objected farther, that Dr. 
Cowel and Dr. Manwaring had been cen- 


ſured by Parliament for the like Tenets; 


but this was a Miſtake. 
they were Ry 
niſhed; for Cowel a 


He acknowledged 
cenſured and pu- 
erted, that the King 


might make Laws without a Parliament, 


and wrote againſt the Common Law: And 
Dr. Manwaring, in two Sermons, main- 
tained, that the King was not bound to ob- 
ſerve the Laws ; that the Rights and Liber- 
ties of the Subject were at his Diſpoſal ; and 
that the Authority of Parliament was not 
neceſlary for levying Subſidies: Whereas the 
preſent Queſtion was, Whether the King 
could not command the Subject to provide 
Ships, for the Defence of the Kingdom, in 
Time of Danger ? | 

He held alſo, that no general Words in a 
Statute could extend to take away the King's 
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; King 


require this Aid. 
there was Danger, this was not traverſable, 


Prerogative; for, if they could, the Aids for 
making the King's Son a Knight, and for 


_ marrying his Daughter, would have been 


taken away, which it was admitted t 

were not. His Brother Crawley held, that 
even ſpecial Words in an Act of Parliament 
would not take away the King's Prerogative 
of Defending his Subjects. And he heard 
it reſolved in Parliament, in the firſt Year of 
ames I. when a Motion was made 
for diflolving the Tenures by Knights Service, 
that ſuch an Act would have been void, be- 
cauſe they were inherent in the Crown, for 
the Support and Defence of the State ; and 
2 Hen. VII. an Act to reſtrain the King's 
Non ab/tante, to diſpenſe with penal Laws, 
as not to pardon Murder, was held void. 


. He was of Opinion alſo, that the Record 


expreſſed ſufficient Cauſe for the Crown to 
If the King affirmed 


and had he ſaid no more than pro defen/ione 
Regni, it had been ſufficient. He gave Judg- 
ment, therefore, that Mr. Hampden ſhould 
be charged with the twenty Shillings, provid- 
ed none of it came into the King's Purſe. 
Sir Richard Hutton, one of the Juſtices 
of the Common-Pleas, delivered his Opinion 
next. He held, that this Charge could not 
be impoſed, but by Parliament: It was a- 


. gainſt Magna Charta, and the other Sta- 


tutes made in Confirmation of it; which, 
he conceived, ſo ſecured the Subjects Proper- 
ty, that it could not be touched without an 
Act of Parliament. He cited Forteſcue alſo, 
who ſaid, in his gth Chapter, "That the 
King could not alter any Law: He govern- 


ed his People, not only by Royal, but by 


Politick Power ; and could lay no Charge on 
them, but in Parliament. 

It had been objected, indeed, that this 
Royal Power was ſo inſeparable from the Pre- 
Togative, that an Act of Parliament could 
not take it away. And, he confeſſed, there 
were ſome ſuch inſeparable Prerogatives; 
as the Tenure in Capite, which the King 
could not releaſe: And, when a Law was 
propoſed, for the taking away the Court of 
Wards, in the Reign of King James, it 
was held, it would be a void Law: An Act 
of Parliament alſo, that the King ſhould not 
defend the Kingdom; or, that he ſhould have 
no Aids of the Subject towards the Defence, 
ſuch Acts would not be binding, becauſe they 
were againſt natural Reaſon : But here the 
King was not reſtrained from laying a Charge, 
but only tied to one Means; viz.) to do it 
by Parliament: He did not ſee, but Dane- 
zelt might have been raiſed now, as well as 
tormerly, if it had not beerr for the Statutes 
that had been cited ; but, ſince thoſe Statutes, 
he held no Money could be levied on the Sub- 
ject but by Parliament. As for Pontage, Mu- 
rage &e. the Law allowed them, becauſe the 
Subject had a particular Benefit by them. 
And although it had been alledged, that 
in this Caſe there was no Money to be paid 
by the Subject, but only a Ship provided by 
the Sheriff ; and it was admitted that, if the 
Writ had been to [levy Money, it would 
have been void; it did not appear by the 
Record, that any Ship was provided; and if 


ſo, a Writ could not iſſue againſt the Defend- 
ant for Diſobedience : Beſides, it was known 
to all the World, that not Ships, but Ship- 
Money, was wanted. If a Ship had been al- 
ledged to have been built, it might have been 
traverſed ; but as the Caſe was, Mr. Hamp- 
den could do nothing but demur. He con- 
feſſed, he had ſubſcribed the Reſolution, with 
the reſt of the Judges; but his Opinion was 
always againſt it. 
ty to the greater Number, as was uſual: And 
though they had been of Opinion, the King 
might charge the Subject, in cai> of a gene- 
ral Danger, they never meant a Dunger from 
Pirates. He was ſtill of Opinion that in 
Time of War, when an Enemy was in the 
Field, the King might uſe is Subjects 
Goods, but not elſe. In the latter End of 
Queen Flizabeth's Reign, her Majeſty deſir- 
ed a Benevolence, and Money was gathered 
even in the Inns of Court; he himſelf paid 
twenty Shillings: But when the Queen was 
informed by the Judges, it was againſt Law, 
ſhe ordered the Money to be repaid ; and he 
received his twenty Shillings again, 

He held, there was not a ſufficient Dan- 
ger expreſſed in the Writ; and the Mitti- 
mus, which iſſued almoſt two Years after- 
wards, wherein it was ſaid, Salus regni peri- 
clitabatur, could not make that legal which 
was not ſo ab initio; no ſubſequent Matter 
could help it: The Power given to the Sheriff 
alſo, to impriſon and deſtrain thoſe who re- 
fuſed, was againſt Magna Charta. And the 
commanding the Sheriff to aſſeſs Men, he 
conceived, was illegal; becauſe it made him 
both Judge and Party, if he was to pay any 
thing for his own Eſtate: Nor could the Scire 
facias be awarded to one who was not Sheriff 
at that Time: The Money alſo was directed 
to be raiſed by Diſtreſs, or Impriſonment, 
and conſequently could not be raiſed by Scire 
factas. He admitted, the King might lay 
Duties on Merchandize, becauſe he defend- 
ed the Merchants from Pirates. In King 
Fames's Reign five Shilling a Ton was laid 
upon Currants, and adjudged legal: But as 


and Form, that they could not give Judg- 
ment for the King. | | | 

Sir Humphrey Davenport, Lord Chief 
Baron of the Exchequer, in his Argument 
on this Subject, ſaid, That, according to 
what he underſtood of the Laws of England, 
Judgment ought to be given for the Defend- 
ant; for when he conſidered the firſt Com- 
mand in the Writ of the 4th of Augu/t, 
T hat the County ſhould provide a Ship at 
their own Charge, and the ſecond, tor Tax- 
at ion; the one ſeemed repugnant to the other: 
For the firſt Command was general to all, 
and by the laſt, a Power was limited to par- 
ticular Perſons, the Sheriffs, Bailiffs, &c. 
Who muſt be exempted from the firſt general 
Charge, becauſe they could not aſſeſs them- 
ſelves; it ought to have been done by a Jury, 
per ſacramentum proborum hominum. The 
firſt Act which the Sheriff was commanded to 
do, he conceived, was by the ſecond Powet 
diſcharged; and, as theſe Powers did not co- 


| here, they were not warranted by Law. 


this Caſe was, he held, both as to Matter Fender, 


He ſigned in Cohformi- 
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Where Things were reduced to a Certainty 


13. Car. I. by the King's Courts, indeed, the Sheriff 


might execute, take a Man's Goods, or im- 
priſon him; but, where there was an Uncer- 
tainty, the Law had annexed to his Office a 
Method of reducing them to a Certainty ; 
namely, by a Jury, as in the Caſe of Partition 
by Parceners, Qc. he was to impannel a Jury, 
to make an equal Partition. | 
He was of Opinion, the Tax was very fit 
to be impoſed in a Time of Danger; but, 
that ſecond Power given to the Sheriff, to free 
himſelf and lay it on others, was not good. 
He did not think the Incurſions of Pirates 
a ſufficient Cauſe for ſuch an Armament ; but, 
as to thoſe Expreſſions in the Writ, 927 da- 
tum eft nobis intellig: : Ut informatur : Vulgaris 
eſt opti ma opinio : Rumor eft, Ic. they were well 
enough, according to the Precedents : The 
King need not declare, how he knew it, ſo he 
declared the Kingdom was in danger ; he 
was the ſole Judge of it, and his Certificate 
was not traverſable. And, he obſerved fur- 
ther, that prædones mentioned, when Dane- 
elt was given, were not ordinary Pirates, but 
fach Powers as endangered the whole King- 
dom : That Tax therefore was juſtly impoſed 
to repel the Danes, who were common Ene- 
mies; but he held, it was taken away by 
the Statute of Edi. I. and the other Acts that 
had been cited. He was in doubt alſo, whe- 
ther the Certiorari and Mittimus could revive 
the firſt Writ, which was not returnable, and 


never executed, gen to the Tenor of it, 
ed. 


within the Time prefix The Nature of a 
Writ not returnable was, to command a poſi- 
tive Thing to be done within a certain Time; 
and, if it was not done accordingly, there was 
an end of the Force of that Writ: So here, 
the Power given to the Sheriff, not being exe- 
cuted within the Time preſcribed, could not 
be renewed; the Mittimus, in which thoſe 
Words Salus Regni periclitabatur are inſerted, 
could not revive, or inforce the Commands of 
the firſt Writ; it was no more than a Suggeſti- 
on, upon which a Scire facias could not iſſue. 

Again: This Money was appropriated to 
the preparing a Ship; but, it did not appear a 
Ship was built, a Collector appointed, or any 
Act done relating to it; therefore, how could 
they give Judgment ? "The Scire facias was 
for Mr. Hampden to ſhew Cauſe why he ſhould 
not pay the Sum impoſed on him : But, to 
whom the Money ſhould be paid, it did not 
appear ; and, therefore, he did not ſee how the 

fendant could be charged with it. 

As to ths rep Queſtion, he till held, that 
where the Kingdom was actually in Danger, 
or in Expectation of Danger, and the ſame 
was expreſſed in the King's Writ, his Majeſty 
might charge his Subjects without a Parlia- 
ment, for the Defence of it; and he was the 


ſole Judge thereof: But, if the Danger was 


not ſo imminent, and a Parliamentary Advice 


might be had, then the Charge could not be 


legally impoſed without a Parliament: And as 
to the Mandates in the Writ of the Ath of 
Auguſt, were not good, they could not give 
Judgment to charge the Defendant. | 
Sir Fohn Finch, Lord Chief Juſtice of the 
 Common-Plias, proceeded to give his Judgment 


ey 


— 


next: But, before he entered on the Merits of 
the Cauſe, he ſhewed by what Steps it was 
brought into the Exchequer Chamber. He ſaid, 
the firſt Writs were iſſued to the Maritime 
Places and Poſt-Towns, the 20th of October, 
in the roth Year of the preſent King; and, 
that his Majeſty relied very much on the Opi- 
nion of the late Attorney-General, Mr. Noy, 
in it. 

That the Precedents were brought to the 
Chief Juſtices, and the Chief Baron, who hav- 
ing diligently peruſed them, did give it under 
their Hands, that the Dominion of the Sea be- 
longed to the King ; he was the ſole Proprie- 
tor thereof, and the Defence of it belonged to 
his Majeſty : That the Cinque-Ports had been 
required, heretofore, to provide ſuch a Num- 
ber of Ships, of ſuch Burthen as Occaſion re- 
quired : As to the Time, Place, and continu- 
ance of their Attendance, it was at the King's 
Pleaſure, | 

That, afterwards, the Danger growing ge- 
neral, and his Majeſty conceiving it unreaſona- 
ble, that the Maritime Places ſhould bear all 
the Charge, where the whole Realm was in- 
tereſted, he required the Opinion of the Lord 
Chief Baron, and himſelf, concerning it; and 
they delivered their Opinion, firſt verbally, 
That, where the whole Kingdom was in Dan- 
Hh the Charge ought to be borne by all his 

ubjects: And Writs beingordered according- 
ly, that to the Sheriff of Bucks was iſſued a- 
mong the reſt. 

Afterwards, the Legality of theſe Writs be- 
ing queſtioned, his Majeſty required the Opi- 
nion of every one of the Judges ſeparately ; 
and every one, by himſelf, delivered his reſpec- 
tive Opinion under his Hand: Particularly 
Judge Croke ſubſcribed ſingly by himſelf ; 
and, where Opinions were ſo delivered, he con- 
ceived, they ought to produce very good 
Grounds for varying from them : And he af- 
firmed, thoſe Opinions were ſo delivered, that 
no one Judge knew the Opinion of the reſt, 
That the 2d of February, 1636-7, his Maje- 


ſty ſent a Letter to all the Judges, to have their 


Opinions together; to which they returned 
their Anſwer the ſeventh: That the Judges, 
Hutton and Crooke, did then agree, the King 
was fole Judge of the Danger : (Though 
Crooke had ſaid nothing of this in his Argu- 
ment, and Hutton nothing againſt it: ) But, 
they all declared, they did not deliver thoſe 
Opinions as binding; nor did his Majeſty re- 
quire they ſhould : However, they were ſoon 
after publiſhed. | 

Then he proceeded to the principal Points, 
and ſaid he was of Opinion, that the Danger 
to the whole Kingdom ought to be expreſſed 
—_— 5 the Writ of the 4th of Auguſt > But 
then he conceived the Words datum eſt nobis 
intelligi, certain enough; it was ſufficient that 
the King knew the Danger: And he obſerved, 
there were not only Dangers mentioned from 
Pirates, but from the neighbouring Powers en- 
gaged in War ; for the Words in the Writ 
were, Confideratis periculis quze undique his 
guerinis temporibus imminent”, ita quod nobis 
& ſubditis naſtris defenſionem maris & Regn: 
noſtri omni feſtinatione qua poterimus conventt, 


Se. And it might have been well enough 
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without the Preamble: The King need not 
declare the particular Danger. 

And, though it had been objected by the 
Juſtices, Hutton and Croote, that the Writ was 
in effect, to raiſe Money, and not to build a Ship; 
he put the Caſe, if either of them was to find 
a light Horſe and Arms, if he had none, he 
muſt hire, or buy them with his Money; but 
yet the Charge was not for Money, but for 
finding a light Horſe; and the requiring the 
County to build a Ship was a parallel Caſe; if 
they had not Materials, they muſt buy them: 
Here was no Money to come into the King's 
Purſe. | 

The ObjeQion alſo, that Bucks was an In- 
land County, and knew not how to build 
Ships, was trifling ; for they might, however, 
contribute to the building one in a proper 
Place: And, as the Defence of the whole 
Kingdom ought tobe at the Chargeof the whole 
Kingdom, ſo the Power of laying this Charge 
was, by the Policy and fundamental Laws of 
the Realm, ſolely veſted in the King : As the 
Law had given the King this Power, ſo it had 
given him the Means to put it in Execution, 

And, although the Law gave every Man a 
Property in his Goods; yet every Man had a 
Property in another's Goods .for the Publick 
Safety : Something muſt be ſpared, and em- 
ployed, for the Security of the reſt; and the In- 
tereſt the King had in his Subjects Eſtates, was 
for their Common Good. The Parliament, 
he confeſſed, was an excellent Means of charg- 
ing the Subject; but not the only Means: 
The King held his Diadem from God, and all 
others held their Lands from him. He had a 
great Veneration for Parliaments, he ſaid, and 
ſhould ever gratefully remember the Honour 
the late Parliament had done him. In chuſing 
him their Speaker; but he wiſhed ſome had 
not ſown the Tares of Diſcontent in that Field 
of the Commonwealth. 


It was certain Kings were before Parlia- 


ments: Anciently the Kingdom was governed 


by the Regal Power, limited by no poſitive 


Laws: The King had originally the Sove- 
reignty of the whole Kingdom, and the Pow- 
er of charging it by Sea and Land: And, as 
the Law ſtill gave the King the Power of de- 
fending the Kingdom, ſo it gave him the Pow- 
er of charging the Subject for that End: If the 
Sea and Land conſtituted but one entire King- 
dom, and the King was Lord of both, then 
was the Subject bound to the Defence of the 
Sea, as well as the Land : All were bound to 
find Ships, and other Neceſſaries, for that De- 
fence; and, as they were Iſlanders, the De- 
fence of the Sea was moſt neceſſary. | 

Then he obſerved, that there had not been 
cited one Authority to prove, that, in the time 
of Neceſſity and Danger, the King might not 
charge the Subjects for the Defence of the King- 
dom: On the other Hand, all thoſe Authori- 
ties, which ſhewed the King was entruſted 
with the Defence of the Kingdom, and had 
Aids and Taxes given him in many ſuch 
Cafes, proved, that the Subjects, in Cafes of 
Neceſſity and Danger, was bound to pay them 


to the King for the Defence of the Realm. 


T hoſe Prerogatives alſo, of granting Pontage, 
Murage, and digging of Salt-petre, ſhewed, 


that for the Good ot the Publick, the King 


and might charge them for their Well-being, 
much more, when the very Being of the Com- 
mon wealth was at Stake, and in Danger, 

Beſides, by all the ancient Precedents that 
had been cited in the Reigns of Alfred, Edgar, 
and Ethelred, thoſe in the Reigns of K. Edu. 
III. Sc. and thoſe in the late Reign of Q. 
Elizabeth, it appeared, that Writs and Com- 
miſſions were iſſued for the Defence of the 
Kingdom: And, the Letters from the Lords 
of the Council in 88. had the Queen's Writs 
in them, Mr. Juſtice Crooke alſo had own- 
ed, that the Subjects were compellable to ſerve 
in their Perſons ; and ſurely the Bona Corporis 
were ſuperior to Bona Fortune : There was 
more Reaſon that the Subjects Eſtates, than 
their Perſons, ſhould be in the King's Power, 
to enable him to defend the Realm. 

It had been objected, indeed, that the Writ 
was againſt the Common Law ; becauſe there 
was no Precedent of a Writ to an Inland Coun- 
ty to find a Ship : But there were Precedents 
of the King's charging the Subject of the In- 
land Counties towards the Defence of the 
Kingdom, though not in that Manner, by 
finding Ships. | 

T hat as to the Charters and Statutes which 
had been cited, toſhew that the Subjects Goods 
could not be taken from them, but by Conſent 
of Parliament ; all that could be gathered from 
them, was, that they ſhould be freed from all 
wnjuſt Taxations : They could not intend a 
Charge for the neceſſary Defenceof the Realm. 
Mr. Juſtice Crooke, in reciting the Conqueror's 
Laws, he obſerved left out this material Clauſe. 
(viz.) Statuimus & firmiter præcipimus ut 
omnes liberi homines totius Regni præd ſint fra- 
tres conjurati ad monarchiam neſtram pro viri- 
bus ſuis & facultatibus contra inimicos pro poſſe 
ſuo defendend & viriliter ſervand', &c. 
Where it was apparent they were to defend 
the Kingdom pro facultatibus, as well as viri- 
bus ; and that the Conqueror did not intend 
to diſcharge any Body from defending the 


Words in Forteſcue, imnorting that the Sub- 
je& had an abſolute Property in his Goods, in- 
tended no-more, than that the King could not 
take them to his own Uſe; and that he could not, 
for his own Uſe, yy any Burthen upon the Sub- 
je without Conſent of Parliament; but all 
private Property muſt give way to the publick: 
Though a Man has a Property in his own 
Goods, he cannot uſe them to the Detriment 
of the Commonwealth ; he ſhall not ſer Fire 
to his own Houſe or Goods, that may endan- 

r his Neighbours ; nor ſhall he carry his 

oods to a foreign Market, to the Prejudice 
of the Nation : And to remove that ſcanda- 
lous Suggeſtion, that the King intended to 
make a private Advantage of the Money, he 
ſaid, both he and the Lord Chief Juſtice 


| Brampton, had heard his Majeſty ſolemnly de- 


clare, he thought himſelf bound in Conſcience 
to convert all this to the Uſe it was given for; 


and, in Fact, the King had every Year ex- 


pended much -more in his Sea Armaments 


And whereas it had bcen ſuggeſted, that 
though 


Kingdom in Caſe of Neceſſity: And thoſe 


than ever he received by this Contribution. 


— — 


1637, 


was intereſted in the Eftates of his Subjects, 73 Cu. I. 
as r in the Eftates of his SubjeQs, 
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Precedent for his Succeſſors to Charge them 
at Pleaſure; he anſwered, If future Kings 
ſnould charge them unreaſonably, this would 
be no Precedent for it, and the Right Uſe of 
a Thing ought not to be condemned becauſe 


it might be abuſed. 


The Law alſo repoſed as great a Confi- 
dence in the King in other Caſes: He might 

rdon all Offences, but if he ſhould, no 
Man would be ſafe; .he might make Peace 
and War, by either of which he might un- 
do the Kingdom, and every Man's Liberties 
and Properties might be loſt in the general 
Deſtruction, he might bring upon them by 
theſe means ; but it was not to be preſumed, 
the King would do * thing againſt the 
publick Good of the Kingdom, and there- 


fore the Law had declared, The King could 


do no wrong. 

It had been acknowledged alſo, he obſerv- 
ed, that in Time of War, when the Courts 
of Juſtice were ſhut, the King might charge 
the Subject; but there might be Wars in ſome 


Parts of the Kingdom when the Courts were 


open at Męſtminſter; and whether the Dan- 


: ger extended to all, or Part, All ought to 


charged, as well to the Sea as Land 
Service, they both made but one Kingdom; 
and a Danger in ExpeQtancy, he held, was 
ſufficient to charge the Subject: In 88 the 
Enemy had been upon them, if the Danger 
had not been foreſeen by the Queen, and pro- 
vided againſt. | 
But farther, If the Subject could be charg- 
ed only in Parliament, then they made the 
Parliament, and not the King, Judge of the 
Neceſſity of a Defence: It would be ridicu- 
lous to acknowledge the Power of making a 
Defence to be in the King, and not allow 
him the Means to perform it. Acts of Par- 
liament might take away the Flowers and 
Ornaments of the Crown, but not the Crown 
itſelf. He held, an Act to bar the Succeſſion 


ſeſſed it, and yet was chargeable towards it. 
As to the commanding fix and twenty Weeks 
Pay to be provided, there were Precedents 
where the Counties had been obliged to pay 
their Soldiers after they marched out of theit 
Counties. Where the King paid them, it 
was uſually for foreign Wars, not in Caſes 
of Neceſſity, when they marched in Defence 
of the Kingdom ; and there was no = 
out of the Realm here: The Sea and Ya 
made but one Kingdom, as had been reſolv- 
ed in the Exobeguer. 

And though it had been objected, that by 
Magna Charta no Freeman could be impri- 
ſoned, here was no Impriſonment in Queſtion; 
nothing but the Aſſeſſment, (viz.) Why the 
Defendant ſhould not pay the Money aſſeſſed, 
or ſhew Cauſe to the contrary ? 

Nor was the Objection, that the Cerlio- 
rari was directed to two Sheriffs, the late and 
the preſent Sheriff, more to the Purpoſe: 
Nothing was more common; nor was the 
firſt ak, determined, becauſe the Time 
mentioned in it for preparing the Ship \ 
not expired ; for the Writ Gi Wen 
and ſo needed no reviving: And though it 
was faid, it did not appear any Ship was 
prepared, he anſwered, it was prepartd ; 
but if it was not, the Fault was in them w 
had not paid their * And the King 
might well bring this Scire facias, as he was 
intereſted in all Actions for the publick 
Good, and might recover as in the Caſes of 
Pontage and Murage; much more, when it 
was for the Defence of the Realm, though 
it was not fit it ſhould be expreſſed to be for 
the King, becauſe it was for the publick 
Good only. He concluded, that he was of 
Opinion the Proceedings were according to 
Law, and that the Defendant ought to be 
— 8 with the twenty Shillings aſſeſſed on 


For the Kings 
m. | 
Sir John Brampton, Lord Chief Juſtice of The Fudg- 


would be void, and ſo would an AQ, that 
no Lands ſhould hold of the Crown, or to 
abſolve the Subjects from their Allegiance, 


the King's-Bench, in delivering his Opinion, % 3 


* " * n ry 0 n 
ſaid. He conceived, whenever the whole Brampfton. 


or take away the King's Power of defend- 
ing his People; in like Manner, an Act, 
that he ſhould not command his Subjects 
Perſons and Purſes in order to defend them, 
would be void: Nor was this properly an 
Aid impoſed, but a Contribution of ing 
= People; the King was taxed as well as 
they. | 

That ſuch Aſſeſſments as theſe had ever 
been made by Sheriffs, or ſuch as the King 
thought fit to truſt, and not by TJuries : 
Beſides, the Command was to provide a 
Ship, and if that had been done there had 
been no need of an Aſſeſſment; and Mr, 
Hampden had the leaſt Occaſion of any Man 
in England to complain of the Inequality of 
it. As to the Objection that the Sheriff 
taxed himſelf in this Caſe, the Juſtices of 
Peace, in levying Subſidies, aſſeſſed them- 
ſelves, and Commiſſioners of Sewers taxed 
their own Lands; and the Writs for levying 


* A of Knights of the Shire were 


Kingdom was in Danger, his Majeſty might 
command all his Subjects to join with him 
in Defence of it: That the Acts of Parlia- 
ment which had been cited were but declatato- 
ry of the Common Law. By the 1 Eg. III. 
cap. 5. indeed, it was ſaid, That none 
ſhould be compelled to go out of their Coun- 
ties, except in Caſes of Invaſion and Neceſſi- 
ty, and then it ſhould be done as in Times 
paſſed ; therefore what the Uſage was In 
Times paſſed, was the Queſtion ; and it ap- 
peared by the Precedents, where they march- 
ed at-the King's Charge, it was to a foreign 
War, or to the ordinary Defence; and there 
was no doubt but in ſuch Caſes the Kitg 
had paid the Charge: But he was ſtill of O- 
pinion, that in Caſes of Neceſſity, the Sub- 
jet might be compelled to ſerve out of the 
County at his own Charges. That it appear- 
ed from Fitz. Nat. Br. 28. and in Cal- 
vin's Caſe, that the King might command 
his Subjects, on their Allegiance, to go with 
him, or in his Service, to the Wars, as well 
; P p Without 


— 
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1637. without the Realm as within. The 7th of 
2 Car. I. Hen. IV. ſays, that none ſhall attend the King 
| in his Wars out of the Realm without W ages: 

But in the Realm they wereat his Command, 
in Times of common Danger without Wages, 
as appeared by a Multitude of Precedents, 
which explained the Statutes of Edib. III. par- 
ticularly the Abbot of Roberts-bridge's Caſe 
was concluſive: And 10 Edw. III. M. 2. Fol. 
18. the King commanded by his Writ an hun- 
dred Men to be ſent to Portſmouth ; and they 
refuſing to march without Pay, the King an- 
ſwered, No Wages were due; it was a publick 
Danger. 

As to that Objection, that there were no 
Precedents of the Subjects ſerving out of the 
Realm ; He anſwered, The Sea and Land 
were but one Kingdom; and if formerly the 
Seamen were content to defend the Coaſts b 
Sea, in Conſideration the Inland Counties wk 
upon them the Charge of the Land Service; 
he knew no Reaſon, why they might not be 
obliged to bear the publick Charge together, 
in Caſes of Neceſſity. Mr. Selden had ob- 
ſerved in his Mare clauſum, That it was the 
ancient Uſage, to charge both the Inland and 
Maritime . on any great Emergency: 
And Sir Edward Coke admitted, That it could 
never be the Meaning of the Great Charter, 
to take away the King's Prerogative and ex- 
empt the Subject from the Charge of Defence: 
And as to that Objection, that a Parliament 
might have been called, it had been well an- 
ſwered, That a timely Preparation muſt be 
made, when Danger threatened: It might be 
too late, when the Enemy was at our Doors: 
The King was Judge of the Danger, and the 
Subject was bound on his Allegiance, to aſſiſt 
him in any publick Danger. 

The Danger, he acknowledged, muſt be 
expreſſed in the Writ, and he conceived it was 
ſufficiently expreſſed ; the Words being 2 
defenſione Regni, & tuitione maris Ac. Had 
it been only a Danger from Pirates, an ordi- 
nary Danger; then indeed the Defence ought 
to have been at the King's Charge. As to the 
Writs, the only Exception he had to them 
was, that it did not appear, neither in the one 

Doubtful in or the other, to whom the Money was to be 

bis Judge id: There was no Precedent where Judg- 

5 ment had been given, and not ſaid to whom: 
He inclined therefore to believe, this was a 
good Exception; but in all other Points he 
agreed with the Majority of the Bench. 

In June following, viz. In Trinity Term 
14 Car. the following Judgment againſt Mr. 


Hampden, was given in the Exchequer on the 


Motion of the Attorney General, Viz. 


uod ſeperal' brevia pr edit & retorna e6- 


The En rundem ac ſcheduP prædict eiſdem annexat” ac 


— * materia in eiſdem content ſufficient” in lege exiſt- 
ant ad prefat' Fohannem Hampden de predict“ 
vigint ſelid ſuper ipſum in forma & ex cauſa 
predict aſſeſſat' onerand” Ideo conſideratum eft 

Blrtimin per eoſdem Barones, quod prædict Fohannes 


Parliament, Flampden de eiſdem viginti ſolid” oneretur, & 
edge da ſatisfaciet, &c. 


Fudgment 

againſt | 
Hampden, In the Parliament, that was aſſembled the 
— {uy a 13th.of April 1040, Mr. Waller moved in 


the Houſe of Commons, to have this Judgment 
reverſed, and the Judges puniſhed, for pro- 
nouncing it. He was not for entring on the 
Supply, till this, and their other Grievancies 


| were redreſſed: He ſaid it was neceſſary the 


ſhould be reftored to the Property of their 
Goods (which he apprehended was taken from 
them by this Judgment) before they could 
have any thing to give. If the King could 
tax them at Pleaſure, all they had was the 
King's already : Adding, that their Liberties 


. were no leſs affected than their Fortunes, by 


this Judgment; ſince the King was thereby 
empowered to impriſon their Perſons, for 
Non-payment of this Tax : Concluding with 
a Motion, T hat the Houſe might firſt conſi- 
der the reſtoring the Nation to its fundamen- 
tal and vital Liberties, the Property of their 
Goods, and Freedom of their Perſons, and 
then enter upon the Supply : But, this Par- 
liament fitting but a few Days nothing was 
done in it. $3" 37h 

The Lord Falkland, in the Parliament that 
began November 1640. moved the calling the 
Judges to Account again; obſerving, That as 
they had allowed the King the ſole Power in 
Neceſſuty, and the ſole Judgment of Neceſſity, 
they had enabled him to take from them what 
he would, when he would, and how he would, 
and conſequently left them neither Liberties 
nor Properties; and thus, by the Transforma- 
tion of them from the State of free Subjects to 
that of Villains, diſabled them by legal and 
voluntary Supplies to expreſs their Affections 
to his Majeſty : They muſt therefore think of 
taking away this Judgment, and theſe Judges 
together, and of regulating their Succeſſors, 
by their exemplary Puniſhment. | 

After many Debates and Invectives againſt 
the Judges for giving this Judgment in the 
Caſe of Mr. Hampden, the Houſe of Com- 
mons reſolved, on the 7th of December, that 
the Charge impoſed on the Subjects, for pro- 
viding and furniſhing Ships, and the Aſſeſſ- 
ments for raiſing Money for that Purpoſe, com- 


163). 
13 Car. I. 


The like M. 
tion in the 
next Parlu- 
ment, 


Reſolute 
againſt 
Sbip-Mig. 


monly called Ship- money, were againſt the 


Laws of the Realm, the Subjects Right of 
Property, and contrary to former Reſolutions 
in Parliament, and to the Petition of Right. 
2. That the extrajudical Opinions of the 
Judges in the Caſe of Ship- money, were a- 
gainſt Law; the Liberty and Property of the 
Subject, contrary to former Reſolutions in 
Parliament; and to the Petitionof Right. 3. 


That the Writs, called Ship-Writs, were a- 


gainſt Law, Liberty, and Property, &c. and 
4. That the Judgment againſt Mr. Hampden, 
in the Matter and Subſtance thereof and the 
making Mr. Hampden chargeable, was againſt 
Law, Liberty, and Property, &c. 

W hich Reſolutions the Commons commu- 
nicated to the Lords, at aConference, by Mr. 
St. John, who made a very long Speech upon 
the Occaſion : But, as it contained nothing 
more than is to be found in the Arguments 
abovementioned, I ſhall not trouble the Reader 
with it. 

Mr. Hyde (afterwards Lord Chancellor) 


made a Speech againſt Ship-money, and 
Ship-Writs, 4 


of 


Mr. Hyde 


Speech fen 


impeaching 


on the carrying up Articles of Judge 
Impeachment againſt Sir Robert Berkley, one Berkke. 
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Wwwy 


of the Juſtices of the King - Bench. Where- 


in he tells their Lordſhips, That the Judges 
firſt begun with the countenancing Impoſitions 


and Taxes on the Merchants in Trade, and, 


Je Articles 


againſt Sir 


4 Robert 


by Burthens and Preſſures on the Gentry, 
in caſe of Knighthood. before they arrived at 
that univerſal Deſtruction of the Kingdom 
by Ship-money, which promiſed them Re- 
wards and Security for all their former Ser- 
vices: By doing the Work of a Parliament, 
in granting his Majeſty Supplies: (They 
thought they ſhould never more be called to 
Account by Parliaments, which they had 
thus rendered uſeleſs, and might now ſhare 
the Spoils of their Fellow - Subjects with Im- 
punity.) The Commons, therefore, hoped 
their Lordſhips would ſpeedily call theſe 
udges before them, to anſwer the Articles 
laid to their Charge, and do Juſtice on them, 
according to their Demerits. | 

Theſe Judges were impeached for High 
Treaſon, and other Miſdemeanors: The 
Subſtance of the Articles preferred againſt 
Sir Robert Berkley being of the following 
Tenor. | 

1. That the ſaid Sir Robert Berkley, being 
one of the Juſtices of the King's-Bench, had 
traiterouſly endeavoured to ſubvert the funda- 
mental Laws, and eſtabliſhed Government, 
and toeſtabliſhan arbitrary tyrannical Govern- 
ment, as he had manifeſted by wicked Words, 
Opinions, Judgments, Practices, and Actions, 
mentioned in the following Articles, 

2. That, whereas by the Statute of 25 
Hen. VIII. Victuals were appointed to be 
rated, he had delivered his Opinion, that 
Corn was ſuch Victual as was intended to 
have a Price ſet upon it, contrary to the 
plain Meaning of the ſaid Statute, with an 
Intent to lay an unlawful Charge on the 
Subject. | 

3. That an Information being preferred 
in the Star-Chamber againſt John Overman, 
and fifteen other Soap-makers, for exerciſ- 
ing their Trade contrary to a Patent, grant- 
ed for the ſole making of Soap; and their 
Anſwer being referred to him, and others, 
he certified to the Star-Chamber, that the 


whole Anſwer, except four Words, and the 


ten laſt Lines, ought to be expunged : And 
the Interrogatories and Depoſitions, on the 
Behalf of the Defendants, being alſo referred 
to him and others, he certified, that thirty- 
nine of them ought to be ſuppreſſed : Which 
Certificates were contrary to Law: And, 
by Reaſon thereof, the ſaid Fohn Overman, 
and the 'fifteen other Defendants, were ſen- 
tenced by the Star-Chamber to be committed 
to the Fleet; diſabled from uſing their Trade; 
one of them fined 1500/. two of them 
1oool. a-piece, and four of them 1000 
Marks a-piece; to the utter Ruin of the 
Defendants, and to the Overthrow of the 
free Trade and Liberty of* the SubjeR. 

4, and 5. That, being one of the Juſtices 
of the King's-Bench, and ſworn to adminiſter 
. Juſtice according to Law, he had ſubſcribed 
the ſaid Opinion, declaring the Lawful- 
neſs of levying Ship-money. 

6. That he had delivered his Opi- 


nion, againſt John Hampden Eſq; in the 


Caſe of Ship-money, in the Exchequer Cham- 
ber. | 

7. That he declared at the Aſſizes held at 
York in Lent 1636. that it was lawful, and 
an inſeparable Flower of the Crown, for the 
King to command, not only the Maritime 
Counties, but alſo thoſe that were Inland, 
to find Ships for the Defence of the King- 
dom; and, that this was the Opinion of 
all the Judges: And, whereas there was a 
Rumour, that ſome of them ſubſcribed a- 
gainſt their Judgment, he ſaid, It was a 
baſe and unworthy "Thing, for any Man 
to give his Hand contrary to his Heart ; 
wiſhing, for his own Part, that his Hand 
might rot from his Arm, that was guilty 
of ſuch a Crime: Notwithſtanding, he knew, 
that Mr. Juſtice Hutton, and Mr. Juſtice 
Crooke, who had ſubſcribed, were of a con- 
trary Opinion, and ſubſcribed but in Con- 
formity to the Majority. And, he, the ſaid 
Sir Robert Berkley, then alſo ſaid, that in ſome 
Caſes the Judges were above an Act of Par- 
liament, with an Intent to countenance the 
ſaid unjuſt Opinions, and terrify thoſe who 
ſhould refuſe to pay Ship-money, or ſeek 
any Remedy at Law againſt the ſaid unjuſt 
and illegal Taxation. | 

8. That Richard Chambers, Merchant 
bringing an Action againſt Sir Edward 
Bromfield, Lord Mayor of London, for im- 
priſoning the ſaid Chambers, on his Refuſal 
to pay Ship-money : Upon a Debate of the 
faid Caſe, in the Court of King's Bench, 
the ſaid Sir Robert Berkley ſaid, that there 
was arule of Law, and a Rule of Govern- 
ment; and, that many Things which might 
not be done by the Rule of Law, might be 
done by the Rule of Government; and 
would not ſuffer the Legality of Ship-money 
to be argued : All which Opinions, Decla- 
rations, and Speeches, were deſtructive of the 
fundamental Laws; the Subjects Right of 
Property; and contrary to former Reſoluti- 
ons of Parliament ; and the Petition of Right. 

9. That the ſaid eff ves Berkley, being 
Juſtice of Peace for the County of Hertford, 
did, at the Quarter-Seffions there, revile and 
threaten the Grand Jury, for preſenting the 
Removal of the Communion Table in Al- 
Saints Church in Hertford out of the Place 
where it anciently ſtood, and ſetting it Altar- 
wiſe as an Innovation: And, that he com- 
mitted Browne, one of the moſt active 
of the ſaid Grand Jury, to Priſon for 
one Night, declaring, that they had nothing 
to do to meddle with Church Matters ; 
and compelled the Grand Jury to ſay, they 
were ſorry for what they had done; cauſ- 
ing them to tear the ſaid Preſentment in 
Pieces, and trample it under their Feet: And, 
by. his threatening, reviling Speeches, and 
unjuſt Actions, he ſo terrified the Jurors in 
thoſe Parts, that they durſt not preſent any 
Innovations in Church Matters ; And where- 
as, Ingram and Carter indicted Matthew 
Brook, Parſon of Yarmouth, for refuſing to 
adminiſter the Sacrament to them, becauſe 
they would not receive Tickets with their 
Names in them, the ſaid Sir Robert Berkley 


| diſcouraged the Proſecutor's Counſel at the 
| Aſſizes, 


Fi 
* 
T 
: 


_—_ > 
—— GC. . - — 
* A 1 * 7 
— 2 —— —— — — 
—— — ha 
* — yy” 8 4 


— - 
——yU—U ß — — — — — 


— — nv + — 


4 CRITICAL REVIEW of 


— — w—s , * 


— 
— —ͤ — 


e 1 
163% Aſſizes, and over - ruled the Matter of Law, ſo | Marinet and Form as Records uſed to be 163, 
13 Car. chat the Jury found for the ſaid Brooke 3 bound | vacated: el 
the ſaid Ingram to his Good- Behaviour, for Articles of Impeachment were carried up WOW 


An AF a- 
gainſt 

Sbip- money, 
&c. 


Toe Fudg- 


proſecuting the ſaid Indictments, and ordered 
him to pay Coſts; and Carter being abſent, 
he cauſed a Vacat' to be entered, and an At- 
tachment againſt the ſaid Carter: Which ſaid 
Proceedings were contrary to Law. 

10. That, he refuſed to bail Alexander 


Jennings, and ſeveral others, who were com- 


mitted for not paying Ship-money ; and alſo, 
refuſed to bail William Pargiter, who was 
committed, for refuſing to pay five Shillings, 
aſſeſſed on him by a Commiſſion of Array, iſ- 
ſued when the Scots entered England: That 
he had denied Writs of Habeas Corpus to 
ſome ; and delayed them, when they were de- 
manded by others ; and refuſed to bail ſeveral, 
though no Cauſe appeared on the Return to 
hinder it : Which Things were deſtructive to 
the Laws of this Realm; contrary to former 
Reſolutions of Parliament, and to the Petition 
of Right. 

11. That he had refuſed to grant Prohibiti- 
ons to the Eccleſiaſtical Courts, where he 
ought to have granted them by Law. | 

All which Words, Opinions, and Actions, 
were ſo ſpoken and done by him traiterouſly 
and wickedly, to alienate the Hearts of his 
Majeſty's Liege People from his Majeſty ; to 
create Diviſions between them, and to ſubvert 
the fundamental Laws, and eſtabliſhed Go- 
vernment: For which they did impeach the 
ſaid Sir Robert Bertley of High T reaſon _ 
his Majeſty, and of the Miſdemeanors above- 
ſaid ; praying, that he might be put to anſwer 
the Premiſſes, and Juſticedone upon him, Ec. 

The Lords, on the 20th of January, 
1640-1, reſolved, that the Ship-writs, and 
the Judges Opinions on them, were contrary 
to the Laws and Statutes of the Realm; and 
to the Rights and Properties of the Subject; 
and to ſormer Judgments of Parliament: And, 
on the 26th of February, they agreed, the ſaid 
Judgment given in the Excheguer- Chamber 
againſt Mr. Hampden, ſhould be vacated. 


An Act alſo paſſed the ſame Seſſion, decla- 


ring, That the Charge impoſed on the Sub- 
jet, for providing and furniſhing of Ships, 
commonly called Ship- money, and the extra- 
judicial Opinions of the Juſtices and Barons, 
and the Writs, and every of them, and, the 
Agreement, or Opinions, of the greater Part 
of the Juſtices and Barons, and the Judg- 


ment given againſt John Hampden Efq; for 


the Payment of Ship- money, were contrary to, 
and againſt, the Laws and Statutes of the 
Realm; the Right of Property; the Liberty 
of the Subject; former Reſolutions of Parlia- 
ment, and the Petition of Right made in the 
third Vear of the King. 


And that, all and every the Records and 


nent againſt Remembrances of the ſaid Judgment, againſt 


Hampden, 
declared 


Val d. 


the faid John Hampden, and all and every the 
Proceedings whatſoever, upon, or by Colour 
of, any of the ſaid Ship-writs, ſhould be ad- 
judged utterly void; and that all and every 
the ſaid Judgment, Enrolment, Entries, Pro- 
ceedings, and Dependants, of what kind ſo- 
ever, ſhould be vacated and cancelled, in ſuch 


alſo againſt fix more of the Judges: Thoſe a- 2 2 


gainſt Judge Crawley particularly, by Mr. 24% f 
Waller, on the 6th of Jucy, 1641. In which 7 * 
he was charged with the extrajudicial Opini-Y L. 
ons above ſpecified; and; declaring in his Cir- 

cuit, That Ship-money was fo inherent a 
Right in the Crown, that it was not in the 
Power of the Parliament to take it away. 

But the Editor of theſe Proceedings does not 

give us the particular Articles againſt Judge 
Crawley, or againſt any of the reſt of the 
Judges; except thoſe againſt Lord Finch, 

which will be found in the Proceedings againſt 

him in the following Sheets. | 

I ſhall in the next Place take a Review of  g,,;., 
theſe long and intricate Proceedings, and en- of th Pr. 
deavour, in a ſummary way, to ſtate the Ar- (74% 
guments bn either Side : After which, I ſhall A 
proceed to make ſome Remarks on the whole, 
as well Hiſtorical as Critical; 

It appears, that the Counſel for Mr. Hamp- cms; 

den, as well as the Judges, whoargued on that Mr. Hany- 
Side, admitted, that his Majeſty had the ſole * bar. 
Power of the Militia; and; in Caſes of any /* 
ſudden Invaſion or Rebellion, might command 
them, and the reſt of his Subjects, to arm, and 
march in Defence of the Kingdom; and that 
his Majeſty was alſo ſole Judge of the Danger: 
But they denied; that the King could raiſe 
Money by way of Writ, ot otherwiſe, to pay 
his Forces by Sea br Land, unleſs in a Parlia- 
mentary Way. | 

They inſiſted, that the Tenures by Knights 
Service, the Service of the Ports, Tonnage and 
Poundage, were intended to enable the King 
to defend the Nation: And if an Invaſion or 


Inſurrection was To ſudden and formidable, 


that the King could not reſiſt them with the 
Aſſiſtance of theſe; and that there was not 
Time to aflemble a Parliament; then they 
did admit, that the King might command the 
Aſſiſtance, both of the Perſons and Eſtates of 
his Subjects, to fave the Kingdom from ſuch 
apparent and imminent Danger : Adding that, 
in caſe of ſuch ſudden Danger, every Subject, 
as well as the King, might and would make 
uſe of the Goods and Property of one another, 
as well as his own, towards the Common De- 
fence: And even By-Laws for the Common 
Defence, were good in ſuch Caſes, which 
were not warranted by Royal Authority. 

But that if the King was empowered to tax The Argu- 
his Subjects at Pleaſure, whenever he pleaſed to „enn fe- 
declare the Kingdom was in Danger, the 3. Him 
Conſequence wonld be as miſchievous as an or” 
Inſurrection or Invaſion could be; for, this 
way, they might loſe the Property of their 
Lands and Goods, as well as by the other; 
the King, by the ſame Rule he took Part, 
might take the Whole, under a Pretence of 
Danger or Neceſſity. 

They endeavoured to ſhew alſo, that when- 
ever the Militia, or any of the King's Sab- 
jeas were commanded to march out of their 
reſpective Counties, it was always at the King's 
Charge ; and there was no Precedent of an 
Inland County's being commanded to 5 
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the 
w_ a Ship for the Defence of the Sea: That the Subject cheerfully contributed without 2 
) 13 Car.l- Partiaments were held anciently twice a Year, | murmuring; and conſequently the Statutes; RTE 


or once at leaſt; and theſe great Councils 
would never fail to grant Supplies, where 
there was a real Neceſſity for it; and that 
that there was Time enough for aſſembling 
2 Parliament in this Caſe, the Rendezvous 
of the Fleet being appointed ſeven Months 
after the Teſte of the Writs. | 
It was urged alſo, that the firſt Writ of 
the 4th of Auguſt did not declare any other 
Danger than what was to be apprehended 
from Pirates, and that the ordinary Guard of 
the Sea was ſufficient to ſuppreſs theſe: There 
could be no Occaſion to tax the Inland Coun- 
ties towards it, and the Writ of Mittimus, 
that was iſſued a Year and a half after, de- 
claring the Kingdom was in Danger, was 
not to be conſidered in this Caſe; for if there 
was no Danger expreſſed in the firſt Writ, 
there was no Reaſon then for levying ſuch 
an extraordinary Tax; the Subject could 
not foreſee what would be declared a Year 
and a half afterwards, and the Danger con- 
ſequently was not confeſſed by the Demurrer. 
The Command to the Sheriff to aſſeſs the 
County was alſo held to be illegal: It ought 
to have been done by a Jury; and it was 
ſtill more improper to levy the Money by 
Scire facias, when the Writ directed it to 
be leviel by Diſtreſs or Impriſonment: 
Though the giving the Sheriff a Power. 
to impriſon the Subject, and ſell his Goods 
for Non-payment, were alſo contrary to 
the Statutes, which confirmed the Property 
of the Subject in his Goods, That the di- 
recting the Scire facias to the late Sheriff, as 
well as the preſent Sheriff, alſo was ir- 
regular; and the not ſaying to whom the 


Money was to be paid, was ſuch an Error | 


as could not be got over. And, laſtly, 
they obſerved, that it was agreed on all 
Hands, that if the Money had been made 
payable to the King's Uſe, and not for the 
common Defence, it was unwarrantable. 
On the other Hand, thoſe who argued 
for the King anſwered, That the Tenures 
by Knights Service, the Service of the 
Ports, "Tonnage and Poun Sc. were 
reſerved only for the Support of the Govern- 
ment, and the ordinary Defence of the King- 
dom. Every one knew that theſe were 
not ſufficient for the Defence of the King- 
dom, in Time of War and imminent Dan- 
ger; and if they were not, the Subje& was 
obliged to Contribute further, rather than 
the Kingdom ſhould be loſt : That the De- 
fendant's Counſel had confefled the Danger, 
by their Demurrer, and had acknowledged 
alſo, that, in Time of common Danger, 
private Property muſt ceaſe: That fince 
Magna Charta, and the other Acts made 
for the Security of the Subject's Property, 
Writs and Commiſſions had frequently been 
iſſued, requiring the Subject to provide for 
the Defence of the Kingdom by Sea and 
Land, at their own Charge; and even ſo 
lately as the Reigns of Queen Mary and 
Queen Elizabeth, on the Siege of Calais, 
_ at 1 nt Invaſion in 1588, to which 


—— — 


which ſecured the Subject's Property, could. 
never intend that he ſhould not be obliged, 
to contribute to the Defence of the King- 
dom in Caſe of imminent Danger: That. 
ſuch Writs had been itſued even during a 
Seſſions of Parliament, where Subſidies were 
given; and that it was in the King's Op- 
tion, whether he would call a Parliament 
or not: It was a good way of raiſing Sup- 
plies by Parliament, but this was not the 
only way: Queen Elizabeth, though ſhe 
had a Year's Notice of the Spaniards In- 
tentions againſt the Kingdom, called no 
Parliament, but raiſed Men and Money by 
an Order of Council only; which was ſo 
far from being diſapproved of in the next Par- 
liament, that ſhe received their Thanks 
for her provident Care and Circumſpection. 
That it was true a Parliament might have 
been called by his Majeſty z but he was too 
well acquainted. with the Delays in their 
Proceedings, and the Temper they had ſhewn, 
to rely on their giving him Supplies; and 
therefore, rather than hazard the Security of 
the Kingdom, and the Loſs of the Do- 
minion of the Sea, he had followed the 
Steps of his Predeceſſors, in providing a- 
gainſt the Danger, without having Recourſe 
to a Parliament. | | 
The King was ſtill truſted with the wal- 
ling of Towns for their Defence, and could 
impoſe a Tax for it, as was acknowledged 
by the other Side; and it was much more 
reaſonable he ſhould be entruſted with a 
Power of compelling the Subject to contribute 
towards the fitting out Ships, which were, 
in reality the Walls of the Kingdom. 

That if the Danger was not confeſſed by 
the Defendant's Demurrer, there appeared 
ſufficient Danger in the firſt Writ, of the 
4th of Augu/?, to warrant ſuch Preparations ; 
for the Writ took notice of the Dangers a- 
riſing from the neighbouring Powers, who 
had aſſembled great Fleets and Armies, and 
expreſſed the Danger there was of loſing the 
Dominion of the Sea, which, as we were 
an Iſland, and depended very much on our 
Trade, muſt be fatal to us. That former 
Kings, eſpecially during the Time of the 
Saxons; had always endeavoured to keep 
ſuch Fleets as might render them Maſters 
at Sea: King Edgar hada Navy of 3600 
Ships, and commanded 3000 Ships to = 
dezvous every Year at Eafter, and ſurround 
the Iſland. And Ethelred commanded every 
310 Hides of Land throughout England to 
provide a Ship; which, it was computed, 
muſt raiſe upwards of eleven thouſand Ships. 
Of ſuch Conſequence the Dominion of the 
Sea was thought in thoſe Days; arid it was 
not leſs at preſent, when our foreign Trade 
was ſo much encreaſed, and other Nations 
attempted. to rival us in it. . 

That it was not to be preſumed, the King 
would declare a Danger, where there was 
none: He was to get nothing by the Aſſeſſ- 
ment: It was all to go towards the Charge of 
fitting out Ships, and he was at a great Charge 

| Q.q himſelf 
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himſelf in fitting out a Royal Fleet beſides: 
That it was acknowledged he was entruſted 
with greater Matters than theſe; that he could 
command the Perſons of his Subjects in the 


Wars; that he could lay an Embargo upon 


all Ships, and command them into his Service; 
and had the Prerogatives of War and Peace, 
whereby he might bring Deſtruction on the 
whole Kingdom: But it was not to be pre- 
ſumed he would, any more than that he would 
ſeize on all his Subjects Eſtates, becauſe he laid 
a trifling Charge on them, towards their com- 
mon Defence ; and if his Succeſſors ſhould 
hereafter lay unreaſonable Charges on their 
Subjects when there was no Neceſſity, this 
would not be a Precedent for it: Such unne- 
reſſary Charges were acknowledged to be il- 


And as to the taxing Inland Counties, they 
all conſtituted but one Kingdom ; and it ap- 
peared every Hide of Land in the Kingdom 
had been taxed towards fitting out a Royal 
Fleet ; and if the whole might be charg- 
ed together, every 3 in particular might 
be charged towards it. Formerly the Mari- 
time Counties undertook the Sea Service uſual- 
ly, and the Militia of the Inland Counties 
marched to defend the Sea Coaſts ; and if both 
the Inland and Maritime Counties were now 
charged together, towards the Defence of the 
whole Kingdom ; this was as reaſonable as 
the charging the one with the Guard of the 
Sea, and the other with the Defence of their 
Country by Land. 

That the Statutes made againſt taxing the 
Subject, muſt be underſtood of the ordinary 
Defence, or for foreign Wars: If an Act was 
made that the King ſhould not defend the 
Kingdom, in expreſs Words, or that the Sub- 
s ſhould not contribute to their own De- 
fence in Times of Danger, it would be a void 
AR. It was not to be ſuppoſed that any Laws 
could intend the Ruin of the Nation they 
were made to preſerve, and make the Subject 
acceſſary to his own Deſtruction; as ſuch 


Laws would be. | 


Thar it was abſurd to ſay, that the King 
alone was entruſted with the Militia, and the 
Defence of the Kingdom, and yet was deprived 
of the Means of raifing Forces by Sea and 
Land; and if no Supplies could be raiſed but 
in Parliament, then the Parliament only was 
Judge of the Danger, and of the Neceflity of 
the Defence: 'The King had nothing to do 
with it; ſince, if his Judgment was never ſo 
Much relied on, or his Right to command the 
Militia never ſo often acknowledged, it would 
be impoſſible for him to raiſe or maintain 
Forces without Money. And, laſtly, they 
held, that the Writs were not defective, either 
as to Matter or Form ; but ſuch as had been 
uſally iflued in the like Caſes. 

In moſt Diſputes both Parties are frequent · 
ly in the wrong, in ſome inſtance or other, and 
both of them have often other Views than what 
they think fit to communicate to the World, 
or to one another. I look upon this, in Rea- 
lity, to be a Trial of Skill between the Crown 
and a Faction. The King deſired no more 
than to preſerve thoſe Prerogatives that de- 
ſeended to him from bis Anceſtors, though, 


þ 


vernment. 


tion, on the other hand, were aiming (it is 
evident ſrom the Rebellion that ſucceeded) to 


deed, to uſurp Sovereign Power, and ſubvert 
the Government in Church and State; but 
induſtriouſly concealed their Views, from the 
honeſt and diſintereſted Part of the Nation, pre- 
mph No be the great Patriots and Defenders 
of the People, againſt Popery and Arbitrary 
Power; which they had the Addreſs to inſi- 
nuate was breaking in upon them like a Flood, 
The King's Inclinations to Popery, they 
pleaded, were manifeſt from his marrying a 
Papiſt, ſuffering her Prieſts and Officers a- 
bout the Court, and encouraging and preferr- 
ing thoſe who maintained, that Man was a 
free Agent, which they ſtiled Arminianiſm, 
and perſuaded the People, it was a Popiſh 
Tenet: And indeed r itſelf, was 
looked upon by many of the Puritan Strain, 
as a Remnant of Popery; and his Majeſty's 
encouraging the Eſtabliſhed Church, an Evi- 
dence of his Intentions to bring in Popery. 
And as to arbitrary Power, they inſtanced in 
the many extraordinary Ways the King had 


taken to raiſe Money, ſince his Acceſſion to 


the Crown; which were ſuch, indeed, as 
nothing but an abſolute Neceſſity could juſti- 
fy : But what Choice has a Prince left, after 
repeated 'T rials of his People's Duty in Parlia- 
ment, and they peremptorily refuſe him Sup- 
plies, either for the neceſſary Support of his 
Houſhold, or the Defence of his Kingdom? 
Is he to throw up the Government, and abdi- 
cate his Throne, or endeavour to ſupport that, 


and his own Rights, by having Recourſe to 


extraordinary Means, till the People's Eyes 
are opened, and they are brought to a better 
Temper ? 

The King, it is evident, by calling three 
Parliaments, -in the firſt four Years of his 


Reign, had much rather have received Sup- 


plies, in a Parliamentary Way, than any other: 
Nay, he would never have taken any other ; 
if he had not been aſſured the Parliament 
would grant him none: Till he ſaw them ſo 
infatuated and influenced by the Artifices of 
the Faction, that nothing leſs would content 
them, than the deſpoiling him of all his Prero- 
rows and ſacrificing the Conſtitution, both 

ivil and Eccleſiaſtical, to their Fury. 'The 
Faction were ſo ſucceſsful, indeed, as to make 
the People believe, that the King choſe thoſe 
extraordinary Ways of raiſing Money, and 
that they proceeded from an innate Diſpoſiti- 
on to render himſelf Arbitrary : Whereas it 
was, in Reality, the repeated Provocations he 
met with, at the beginning of his Reign, be- 
fore they could fee what his Adminiſtration 
would be, that reduced him to the Neceſſity 
of entring upon thoſe Meaſures : They were 
ſo far from giving him Supplies for the Sup- 
port of the War they had drawn the Crown 
into, that they would not grant him the Cuſ- 
toms his Anceſtors had enjoyed for many Ge- 
nerations for the ordinary Support of the Go- 
And it is but too manifeſt, that 
Abundance of Gentlemen, who were Friends 


| 


both to the Monarchy and the eftabliſhed Re- 


ligion, 


it is very poſſible, he might think them more 163 
extenſive than they really were. The Fac- 30 


make the King dependant on them, and in- 


the STATE 
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gion, did not in Time reflect, that it was the 
Undutifulneſs of the Commons, that forced 
the King into thoſe Meaſures in his own De- 
fence. They fixed their Eyes upon every 
Stretch of the Prerogative, and dwelt upon the 
Methods that were revived for raifing Money 
not diſcerning the Faction, to throw all into 
Confuſion, in order to accompliſh their own 
ambitious Projects, to gratify their Revenge, 
or ſubvert the eſtabliſh'd Church : Whereas, 
had the Parliament made the King once eaſy 
in his Circumſtances, there is no doubt (as 
he is acknowledged by moſt Men to have been 
a wiſe, juſt, and virtuous Prince,) he would, 
at firſt, have given them any Security for their 
Liberties and Properties they could have de- 
manded. There were ſome falſe Friends alſo, 
and thoſe in the greateſt Poſts at Court, it ap- 
pears, that miſrepreſented his Majeſty to the 
People, and the People to him, or the Breach 
had ſoon been made up: It is evident, many 
Gentlemen, abuſed by the ſpecious Pretences 
of the Faction, endeavoured, for ſome 'T ime, 
to depreſs the Crown, and bore a part in the 
general Cry of Grievances, that repented of 
their Conduct, when it was too late; went o- 
ver to the King, and laid down their Lives to 
reſcue the Crown, and the Conſtitution out of 
the Hands of its Enemies, who, if they had 
ſeen their Miſtake ſooner, might have pre- 
vented the Confuſion that followed. 
Give me leave to obſerve further, That if 
Neceſſity would have rendered Ship- money 
legal, there was certainly, at that Time too 
much Neceſſity for that, or ſome other, Sup- 
ply, to aſſert our Dominion of the Sea: The 
Dutch had a little before barbarouſly diſpoſſeſ- 
ſed the Engliſh of the Spice [lands ; tortured 
and murdered our Factors at Ambeyna, in the 
Eaſt-Indies ; ſeized their Effects, and taken 
the Company's Ships, though we were then in 
full Peace with that State: Our Merchants 
murmured that the Dutch were not yet called 
to Account, and made to reſtore the only va- 
luable Branch of the India Trade, which they 
had thus robbed usof ; and the Hollanders ve- 
ry well knew the King did not want Inclina- 
tion to do the Nation Juſticein this particular : 
They increaſed and ſtrengthened their Navy 
therefore, and entered into a Confederacy with 
France to deprive us of the Dominion of the 
Sea; and thus ſtrengthened and ſupported, 
they ventured to inſult the Coaſt of England, 
claiming a Right of fiſhing here, without our 
Leave; which was the true Reaſon of the 
King's fitting out the Grand Fleet at this 
Time, which had ſo good an Effect, that the 
Dutch were compelled to acknowledge our 
Sovereignty of the Seas, and- yield to pay his 
Majeſty 30000 J. a Year by way of Tribute, 
or as a Conſideration for their fiſhing on our 
Coaſts; and he might have obliged them to 
reſtore the Spice Iſlands, if that crafty People 
had not joined the diſſaffected here, and found 
him other Employment at home. From 
whence it appears that Ship-money was ex- 
ceedingly well employed, how illegally ſoever 
it was raiſed; and it coſt the King twice the 
Money he received by it, to fit out thoſe 
Fleets that did this Service; 80 that the Na- 


tion was very far from being injured by that 
trifling Tax, which did not bring in much 
more than two hundred thouſand Pounds per 
Annum, and which would have been eſteem- 


ed as inconſiderable, as in Truth it was, if the 


Faction had not diſtracted the People with 
imaginary Fears, and inſinuated that the King 
had further Views, intending to render all 
their Properties precarious, and govern by 
Will and Pleaſure. 

Nor was the King only diſtreſſed by the 
Faction at home and the Dutch; but the 
Scots were now upon the Point of throwing 
off their Allegiance, and breaking out into 
Rebellion, confederating themſelves with the 
Engliſh Malcontents, the Ditch, and French, 
againſt their Native Sovereign. His Majeſty, 
however, might have ſupported himſelf againſt 
all theſe, if he had not been ſurrounded by the 
moſt exquiſite Set of Hypocrites that ever ap- 
peared upon the Face of the Earth, who be- 
trayed his Councils while he was heaping Fa- 
vours upon them. 

As to the Judges who gave their Opinions 
in this great Cauſe of Ship-money ; the Lord 
Chief Juſtice Finch fled from the Fury of the 
Faction into Holland, in the Year 1640. 
when he found there was no Safety for thoſe 
that durſt be loyal; and was impeached, as 
will be ſeen hereafter. Six more of the 
Judges were impeached alſo; but, notwith- 
ſtanding the Faction repreſented them as Men 
not worthy to live, they contented themſelves 
with extorting fifty or threeſcore thouſand 
Pounds from them, towards carrying on the 
Rebellion they had been ſolong plotting againſt 
their Sovereign ; while others were permitted 
to hold their Places on Condition of doing their 
dirty Work, and aſſiſting in the Oppreſſion of 
their Fellow Subjects: It was one of the Ma- 
ſter-pieces of the Malcontents, to keep Men 
under the "Terror of being declared Delin- 
quents, to ſerve the Ends of them : This they 
frequently found of greater Advantage to their 
Cauſe than turning them out of their Offices, 
or expelling them the Houſe, as the noble 
Hiftorian informs us: And, if the King had 
raiſed ſome trifling Sums, by extraordinary 
Means, the Faction raiſed a hundred Times 
more, by Ways and Means that were ſtill 
more extraordinary, invading the Subjects 
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Liberties and Properties by wholeſale, and 


exerciſing every Artifice they could invent, 
to extort Money from the unhappy People 
they had deluded. It has been ſhewn alrea- 
dy, that there was not one of thoſe extraordi- 
nary Ways King Charles made uſe of to raiſe 
Money, which had not been practiſed by his 
Predeceſſors, and for the Legality whereof he 
had not the Opinions of the Judges: And that 
Queen Elizabeth, in many other Inſtances, 
carried the Prerogative much higher than this 
King did, notwithſtanding what Rapin and 
his Fanatick Brethren, in their abundant 
Wiſdom, haveafferted tothe contrary. Thoſe, 
who are converſant in the Hiſtory of that 
Reign, know that ſhe would not ſuffer the 
Commons to enter into any Debates without 
her Direction concerning Religion, the Pre- 


| rogative, or the Succeſſion of the Crown, and, 
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Lilburn's 
Projecu- 
tion. 


Scarce any 
Appearance 
of a Trial. 


Lilburn's 


on Account 
of his Pro- 


ſection, 


firſt held that every legal 


if they were ſo hardy as to attempt it, ſhe 


„J. committed the Members; that when Sir 


Edivard Coke, the Speaker of the Commons, 
was directed to read a Bill that touched up- 


on one of theſe Articles, he anſwered he durſt 


not; the Queen had commanded the Con- 
trary; and he accordingly refuſed to read it. 

It appears alſo, that Queen Elizabeth 
granted above oy Patents for Monopolies, 
which were all in Force at one Time; and 
ſome of them of thirty Years. Continuance: 
That ſhe raiſed Money by Loans, Privy- 
Seals, and moſt of the other Ways ſo much 
clamoured againſt in the Reign of King 
Charles: That ſhe preſſed what Soldiers ſhe 
pleaſed into her Service; compelled the 
Country to raiſe great Bodies of Horſe and 
Foot, and to pay and clothe them at their 
own Expence, without asking the Advice 
of her Parliament; and was, notwithſtand- 
ing, acknowledged to be one of the beſt and 
greateſt of our Princes; And yet King 
Charles, who did not half this, is charged 
by the Faction with aſſuming arbitrary 
Power, and deemed to have forfeited his 
Crown, though he redreſſed all their real and 
pretended. Grievances ; parted with many of 
his undoubted Prerogatives, and paſſed more 
Acts for ſecuring the Liberties and Proper- 
ties of his Subjects than had been paſſed 
in any Reign ſince the Conqueſt ; inſomuch, 
that the very Parliament, that raiſed the 
Rebellion againſt him, once confeſſed, they 
had nothing more to demand for their Se- 
curity. 

It appears that the reſpective Parties in 
thoſe Days, as in ours, acted upon very 
different Principles, and were far from be- 
ing agreed in Facts: The one looked upon 
the People, and the other on the Prince, 
as the Original of all lawful Power. The 
Government was 
conſtituted in the Univerſal Conſent of the 
People ; that no one had a Right to aſſume 
any Dominion over another without his 
Leave; and that Monarchs and Magiſtrates 
were, or at leaſt ought to be, no more 
than the People's Officers and Subſtitutes, 
elected by them, to adminiſter Juſtice at 


home, or command the Armies in the Field, 
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and were liable to be called to an Account 
and depoſed, whenever their Adminiſtration 
did not pleaſe their Maſters. 

The other Party held, that in the Begin- 
ning the Patriarchal Form of Government 
obtained in every Part of the World; that 
Fathers were Monarchs in their reſpective 
Families, and by Nature were entitled to the 
Command of all their Deſcendants : That 
there never was a Time when Men were 
born under no Form of Government, and 
left at Liberty to chuſe their own Governors: 
That the greater Monarchies conſiſted of 
Families that united for their common 
Defence; or were founded in Conqueſt, 
ſome. powerful Chief reducing his weaker 
Neighbours under his Power. 

And from theſe ſeveral Principles and No- 
tions of Government, the one were for re- 
ducing their King to the Condition of a 
Subject, and the other for maintaining his 
Prerogative; though the latter held alſo, 
that the King ought to govern according to 
ſuch Laws and Statutes as had been grant- 
ed, or enacted by his Predeceſſors. 

The one looked upon the King's Preroga- 
tives only as Conceſſions of the People, and 
conferred on him for the publick Good 
while the other held, our Princes were ori- 
ginally abſolute, limited by no Laws what- 
ever; and that the Laws and Statutes of 


| the Realm were only Grants that our Kings 


conſented to, at the Inſtance of their Peo- 


'ple; Or, in few Words, the one were for 


eſtabliſhing a Republican Form of Govern- 
ment, and the other for ſupporting the Mo- 
narchy. The latter were much the moſt 
numerous, and would have carried their 
Point, if the Republicans had not been 
ſupported by their Brethren of Scotland and 
Holland, who agreed exactly, both in Prin- 
ciples of Religion and Government, with 
our Malecontents at home. The Dutch 
and the French had alſo their Ends to ſerve, 
in fomenting our Diviſions ; and all together 
found Means to ſubvert our ancient Form of 
Government, though there were not One 
in Ten, ot the Engliſh Nation, Enemies to 
Monarchy in thoſe Days, any more than 
they are at preſent. | 
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i The Trial of Jon L1LBURN and JouN WHARTON, for printing 
and publiſhing ſeditious Books, before the Court of Star-Chamber, 9g = 


1 Am aſhamed to 1 between twenty and of his: That he was committed tothe Gate- 


thirty Pages in Folio of ſuch wretched Stuff houſe, and then removed to the Fleet : That 


bound up with the State Trials. This 


ſeems to have been done purely to 22 the 


Bulk, and inhance the Price, of a Wark too 
voluminous already; therefore I ſhall reduce 
theſe Proceedings into a very narrow e xx 
The Editor indeed, is ſo good to tell us this 
Piece was written by Enthuſiaſtick John 
himſelf; but, if he had not, it is impoſſible any 
one could have thought otherwiſe. | 

John relates, that he was betrayed into 


- a Meſſenger's Hands by a pretended Friend 


as can” 


being brought before the Attorney-General, 
he was examined concerning his importing 
ſome of Doctor Baſtwick's ſeditious Books 
from Holland, of which one Chillington had 
accuſed him; and that he had a great deal 
of idle Diſcourſe afterwards with the At- 
torney's Clerk, who would have examined 
him about other Matters, foreign to the 
Purpoſe, but he refufed to anſwer any fur- 
ther, or to ſet his Hand to what he had ſaid 


heme thereupon was remanded to the _ 


* 
of 


STR TRIALS. 


Semence a- 
gainſt the 
Priſoners for 
their Con- 
terpt, in not 
ane 
thc Curt &c. 


About ten Days after he was brought to 
the Star-Chamber Office, to enter his Ap- 

arance, and to be examined again; and 
required to take on Oath, That he ſhould true 
Anſwer make to all things that were demand- 
ed of him; which he refuſed to take, or to 
pay the Fees for entering his Appearance: 
whereupon he was remanded to the Fleet 
azain, 
That he was afterwards had before the 
Court of Star-Chamber, and charged with 


refuſing to enter his Appearance, or take 


the Star Chamber Oath: And the Affidavit 
of Edmund Chillington was read againſt him, 
and his Fellow-Priſoner, John I harton; 
importing, that they had printed, at Rot- 
terdam in Holland, Doctor Baſtwick's An- 
ſwer, his Litany, and divers other ſcanda- 
lous Books, and conveyed them over to Eng- 
land. Then he was urged to take the Oath 
again; but he refuſed it, as an unlawful Oath. 
Old I barton, his Fellow-Priſoner, alſo re- 
tuſed the Oath, exclaiming againſt the Cruel- 
ty of the Biſhops, and telling the Court 
they had five Times ſent him to Priſon, 
within two Years, for refuſing the like 
Oath: Then they were both committed to 
the Fleet again for their Contempt, 

Both of them being brought before the 
Star- Chamber three or four Days after, they 
refuſed ſtill to take the Oath ; and another Affi- 
davit was read againſt them, importing, 
That they had ſent over ſeveral more ſediti- 
ous and libellous Books from Holland; which 
the Priſoners, denyed, but would not ſwear 
it, and J/harton began to revile and rail at 
the Biſhops, both of them aſcribing this 
Proſecution to Epiſcopal Influence. Where- 
upon the Court proceeded to cenſure the 
Priſoners, and adjudged, That they ſhould 
be remanded to the Fleet, there to remain 
till they conformed themſelves to the Orders 
of the Court; that they ſhould, each of 


them, pay a Fine of 500/. and give Se- 


Lilburn 


whipped and 
tillrcd, 


He exclaims 
gainſt the 
Biſh:ps and 
the Church 
ef England, 


curity for their good Behaviour before they 
were enlarged ; that Lilburn ſhould be whip- 
ped from the Fleet to the Pillory ; and that 
both of them ſhould be ſet in the Pillory, in 
ſuch Place as the Court ſhould direct, (which 
was afterwards ordered to be in New-Palace- 
Yard, NMeſtminſter.) | 

Lilburn (according to his Sentence) ſays, 
he was whipped on the 18th of April, (be- 
ing faſtned to a Cart) from the Fleet to 
Palace-Yard; and the Lords of the Star- 
Chamber, being then ſitting, ſent their Tip- 
ſtaff to him, to know if he would yet ſubmit ; 
but he refuſed and gloried in his Sufferings : 
Whereupon he was ſet in the Pillory for twc 


Hours ; where he gave the People an Account 


of his Suffering and the Hardſhip of his Caſe, 
applauding thoſe three living Martyrs, as he 
called them, Burton, Prynne, and Baſtwick, 
reviling the Biſhops, and telling the People 
they received their Power from the Devil, 
inſtead of having it from God, as they pre- 
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tended ; and that there was little or no Dis- 
ference between Popery and the Church of 
England; and exhorted the People to with- 
draw their Necks from under that ſpiritual 
and Antichriſtian Bondage; that they ſhould 
put on couragious Reſolutions, like valiant 
Soldiers of Feſus Chriſt, and fight mantuily 
his ſpiritual Battles. For his own Part, he 
ſaid, his Soul was filled ſo full of ſpiritual 
and heavenly Joy, while he ſtood in the 
Pillory, that he could not expreſs it with 
his Tongue. Then he took ſome of Ba/?- 
wick's Libels out of his Pocket, and threw 
them among the People; which the Court of 
Star- Chamber, that was fitting in View of the 
Pillory, being acquainted with, ſent their 
Officers to order him to behave himſelf 
with more Decency, and ceafe his Railing ; 
but he anſwered, he would declare his Mind, 
if they hanged him up at the Hall Gate: 


 Whereupon they ordered him to be gagged, 


which put an End to his ſeditious Harangue 
for the preſent; but being taken down from the 
Pillory and ungagged, he began again, and 
told the People, he was more than Congquerer 
through him that loved him. And ſuch was his 
Behaviour during the whole Time he was in the 
Hands of the Executioner, that the Court of 
$tar-Chamber ordered him to be laid in Irons, 
and kept on the Common Side in the Fleet 
Priſon ; where, he tells us, he ſhould have 
been ſtarved, if he had not been relieved by 
his Fellow-Priſoners, for his Friends were 
not ſuffered to come at him; and that the 
Hardſhips he underwent in Priſon twice 


threw him into a Fever, and endangered his 


Life. | 
This Man having done as much towards 


iriting up the People to rebel againſt the 


if 
| hw Kan bi as any one of his Station, Repa- 


ration was ordered to be made him, for his 
Sufterings and Services, by the Parliament 
in 1641, on his Petition; and he was after- 
wards ordered three thouſand Pounds out of 
the Royaliſts Eſtates, that were confiſcated 
by the Rump : But he complains he never re- 
ceived but little of it, though he liſted him- 
ſelf in the Rebels Army, and behaved fo well, 
that he was advanced to the Poſt of Lieute- 
nant-Colonel of Dragoons. "The Truth is, 
he grew as unquiet and mutinous under the 
Uſurpation, as he ever had been under his 
lawful Prince, and was proſecuted by the 
Saints, his Brethren, with more Violence 
than ever he was by the Star-Chamber, or 
the Biſhops, as is evident from ſome of the 
ſucceeding Trials. 


It ſeems the Saints of thoſe Days thought 


it their Duty to oppoſe and revile their Go- 
vernors in Church and State; and, in any 


other Country but this, Lillburn would have 


been hanged, for flying in the Face of Au- 


Enrcturages 


D:w1ſions, 


Dt ſperſes ſe- 
ditions Li- 
beis, while 
he ted in 
the Piil, ry 


Remarks on 
Lilburn's 
Proſecution, 


thority, and inciting the People to Rebellion, 


even while he was under the Hand of the 
Executioner, | 
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14 Car. I. 
— 
Harriſon's 


Trial. 


The Iadict᷑- 


ment. 


- 2 Confeſſi- 


Lord Finch's 


Proſecution, 


He dere to ed to be heard by that Houſe, before they 


be heard by 


tbe Houſe of 
Co 


The Trial of Twomas HARRISoN, of Creek, in the County of * 


da 1 — | — 
A CRITICAL REVIEW 7 


Northampton, Clerk, for a Contempt in inſulting and ſlandering Mr. 


Fuſtice HUTTON, one of the Judges of the Common-Pleas, as be 
fat upon the Bench in Weſtminſter-Hall. Before the Court of 


King's-Bench, in Trinity Term. 


* HE Indictment was found by a 
grand Jury of Middleſex, and ſet 
forth that 

Pl-as was an ancient Court, and Mr. 
Juſtice Hutton one of the Judges thereof ; 


and .that the Defendant, Thomas Harriſon, 


being moved 1 and intending to 
r. 


bring the ſaid Juſtice Hutton under 
His Majeſty's high Diſpleaſure, to the 
Hazard of his Life and Eſtate, and intend- 
ing to diſturb the Peace of the Kingdom, 
and the Courts of Juſtice then fitting; did, 
on the 4th of May, then laſt paſt, audaci- 
ouſly and maliciouſly ruſh to the Bar of the 
ſaid Court of Common-Pleas, the ſaid Mr. 
Juſtice Hutton, and Mr. Juſtice Crawley, 
then ſitting on the Bench; and, with a 
loud Voice, faid, I do accuſe Mr. Juſtice 
Hutton of High-Treaſon, in contempt of 
His Majeſty, his Crown, and Dignity, and 
of the Courts of Juſtice then fitting in 
Mſiminſter-Hall, &c. 


The Evidence produced againſt the De- 
fendant, was his own Examination and 
Conteſſion under his Hand, which he ac- 
knowledged to be true in open Court: In 
which Examination he confeſſed, That he 
came to the Bar of the Court of Common- 
Pleas, and there publickly charged Mr. 
Juſtice Hutton with High-Treaſon, with 
denying the King's Supremacy, and with 
moving the People to Sedition; and being 
asked the Reaſon of this Charge, he anſwer- 
ed, That according to common Fame, the 
ſaid Judge on the Saturday preceding, had 
delivered his Opinion in the Exchequer- 
Chamber, That the King had no lawful Power 
10 levy Ship- Money, and that the People there- 
upon grew more ſtubborn and averſe to the 
Payment of Ship-Money, and that this 
Judge's Opinion was contrary to the O- 

inion of all the Orthodox Divines in the 
ingdom: That the ſaid Mr. Juſtice Hut- 
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he Court of Common 


1638. 14 Car. 1. | 


ton had in his Circuit encouraged the Peo- 
ple in their Diſobedience; and being ask'd 
why he made choice of this publick Way 
of charging the Judge, he anſwer'd becauſe 
he delivered his Opinion publickly. 

The Offence contained in the Indictment 
being thus confeſs'd, in the Examination, 
which the Defendant acknowledged in Court 
to be true, and there needing no farther 
Evidence; the Attorney-General, after he 
had enlarged on the Heniouſneſs of the 
Crime, demanded Judgment againſt him, 
and the following Sentence was pronounced, 
VIZ. 


That the Defendant ſhould pay a Fine o 


50000 J. be impriſoned during the King's Pld. 


— 


, 


Sentence 4 


Zainſt hin, 


The Fine 


fare ; and, with a Paper on his Hos chead ex- Huld be a 
preſſing his Offence, ſhould go to all the Courts 5999 


in Weſtminſter-Hall, and make his Submiſſion 
in every Court. | 


From this Proceeding we may gather how 
violently the two great Parties in the Nation 


were ſet __ each other at this time, and 2 


that the Clergy were generally on the Side 
of the Court. It was certainly a very great 
Offence to charge a Judge upon the Bench 
with High-Treaſon, eſpecially when there 
was no other Foundation for it, but his dif- 
fering in Opinion from his Brethren in the 
Caſe of Ship-money: But, on the other 
hand, conſidering the Defendant was but a 
private Clergyman, and acknowledged his Of- 
fence, the Fine ſeems very exorbitant. The 
Editor of this Collection of Trials, has 
made it fifty thouſand Pounds ; but looking 
into Croke's Reports, I find he has ſet down 
forty five thouſand Pounds too much. How- 
ever, five thouſand Pounds was much more 
than the Defendant would ever be ſuppoſed 
able to pay, and conſequently was contrary 
to Magna Charta, as the Party that proſe- 
cuted him uſed to urge, when it was the For- 


tune of any of their Brethren to be charg- 


ed with ſuch heavy Fines, 


i 


The Proſecution of JohN Lord FINcH, Baron of Fordwich, and 
Lord Keeper of the Great Seal, for High-Treaſon, 1640 16 Car. I. 


mons being appointed to prepare a 
. Charge againſt the Lord Keeper 
Finch, on the 14th of December, he defir- 


\ Committee of the Houſe of Com- 


came to any Reſolution againſt him, which 
was granted; and on the 21ſt of the ſame 
Month, the L. Keeper came to the Houſe, 


Where a Chair was ſet for him, and a Stool | 


to lay the Purſe on within the Bar. How- 
ever, he would not fit down, or put on his 
Hat, as the Speaker deſired him ; but laying 
the Purſe on the Chair, he made a Speech 
ſtanding barcheaded all the time, the Ser- 
jeant at Arms of the Houſe ſtanding on one 


Side of him, with his Mace upon his 
Shoulder. 


The 


Remarts in 
Harriſog'; 
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His Speech to 
the Hau iſe T 


The Lord Keeper firſt thanked the Houſe 
for the Favour of hearing him; which he did 
not deſire, he ſaid, to preſerve himſelf or his 
Fortune, but to preſerve the good Opinion of 
that Aſſembly, which he valued more than all 
the Honours and Fortunes he was capable of : 
Neither did he come thither to juſtify his Acti- 
ons or Opinions, but to give a plain Narrative 
of his Caſe, and ſubmit it to the Wiſdom and 
Juſtice of the Houſe. 

His Affection for Religion he hoped no Man 
doubted of, having lived near thirty Years in 
the Society of Gray's Inn, and his Education 
and Converſation ſo very well known to ma- 
ny of them: And tho' he had been fifteen 
Years of the King's Council, no Man could 
charge him with being the Author or Adviſer, 
or even of conſenting to any one Project. 
That his Majeſty had, indeed undeſervedly, 
preferred him to two great Poſts, that of Lord 
Chief Juſtice of the Common Pleas, and that 
of Keeper of his great Seal; but without his 
ſeeking, and how he had incurred the Diſplea- 
ſure of that Houſe, he could not conceive; but 
hoped he ſhould manifeſt his Innocence to 
their Satisfaction. 

He had once the Honour, (he obſerved) of 
ſitting in that Place where Mr. Speaker did; 
and appealed to all that knew him, if he had 
not ſerved the Houſe with Candour, and re- 
ceived Teſtimonies of their Affection for him; 
and the laſt unhappy Day he ſat there, he had 
a great Share, he ſaid, in the Unhappineſs of 
it. Many of the Members could witneſs that 
no Man within thoſe Walls, expreſſed more 
Symptoms of Sorrow, Grief, and Diſtraction, 
than he did. 

That his Majeſty commanded him to de- 
liver his Pleaſure to the Houſe, that they 
ſhould adjourn ; and, that upon his Allegiance, 
he ſhould not put any Queſtions that ſhould be 
propoſed z but, upon the Delivery of the Meſ- 
ſage, returned to him again: And he humbly 
beſought them to conſider, if it had been any 
other Man's Cafe, what he could have done 
between the Diſpleaſure of a gracious King, 
and the ill Opinion of that honourable Aſſem- 
bly. As for his Part, he only acted according 
to the Commiſſion he received from His Ma- 
jelty. He was not the Author of that Coun- 


cil: On the contrary, he reaſoned with His 


Majeſty, and would gladly have been excus'd 
from executing that ungrateful Office, deſiring 
they would lay all his Actions together from 
Arſt to laſt, and he ſhould ſubmit them to their 
favourable Conſtruction. That as to the 
Writs for Ship-money, he was as igriorant of 
the iſſuing them, asany Member of that Houſe. 
He was neither the Author or Adviſer of them 
and they were even iſſued without his Privity. 
That the Precedents for iſſuing them were, 
indeed, brought to the Lord Chief Juſtice of 
the King's-Bench, to the chief Baron and him- 
ſelf, to peruſe; which they did, and returned 
them. That after this, His Majeſty demand- 
ed of them, ¶hether, when the whole King- 
dom was in Danger, and the Kingdom in gene- 
al concerned, it were not. according to Law 
and Reaſon, that the whale Kingdom ſhould 
Join in Defence thereof ? 
That in Michaelmas Term, 1634, His 
Majeity required him to demand the Opinion 


WS. 


of every Judge in particular, and Charge 
them upon their Allegiance, to keep it ſecret ; 
aſſuring them, that theſe Opinions ſhould 
not be binding, either to themſelves or the 
reſt of his Subjects; and that they might 
alter them upon better Information. 

'That the Judges being bound by their 
Oaths, to counſel the King, he thought they 
could not refuſe giving him their Advice, 
when he required it. They did, therefore, o- 
bey his Commands, That they were neither 
promiſed nor threatened, but left to do as their 
Conſciences directed them; and none of them 
made any Doubt when they ſubmitted their 
ſeveral Opinions, unleſs Hutton and Crooke, 
and even Crooke declared it to be his Opinion, 
That, when the whole Kingdom was in Danger, 
the Defenceought to be borne by all. As to Juſtice 
Hutton, he did not at all ſubſcribe tothat pri- 
vate Opinion, neither was he preſſed to do it. 
T his Opinion was ſubſcribed about December, 
1635, and they heard no more on this Head, 
till February, 1636, when his Majeſty ſent 
one of the Secretaries of State, to all the 
Judges aſſembled at Gray's-Inn, and there 
were great Debates amongſt them concerning 
it. After which they ſubſcribed their general 
Opinion, and returned it to His Majeſty. 
That he gave his Opinion according to his 
Conſcience, and uſed the beſt Arguments he 
could for the ſupport of itz and then it was, 
that the Juſtices Hutton and Croke, doubted, 
If the King was ſole Fudge of the Danger, and 
they only ſubſcribed in Compliance with the 
Majority. That this Opinion was ſoon af- 
ter publiſhed by the then Lord Keeper in the 
Star-Chamber. | 

That when the Matter came to be argued 
in the Exchegquer- Chamber, there was not one 
Judge who did not deliver his Opinion, that 


the King laid ſuch a Charge on his Subjects: 
But the Danger was confeſſed by the Demurrer. 

He then declared, he ſaid, that the King 
ought to govern his People by Law, and that 
he could not alter the Laws, but by conſent of 
Parliament. He further declared; that if this 
Contribution was intended to encreaſe the 
Revenue, or bring any particular Benefit to 
the King, or was deſigned for any Thing but 
the Defence of the Kingdom, in a Caſe of Ne- 
ceſſity, their Judgment would not warrant the 
Charge ; entreating them to believe that he 
had not the leaſt Intention to ſubvert, or alter 
the common Law of the Kingdom, or to in- 
troduce any new Way of Government. 

He had heard too, he ſaid, that there had 
been ſome ill Opinions conceived of kim, con- 
cerning his Opinion for ſettling the Bounds of 
the Foreſts : But he profeſted he had no In- 
tention to enlarge them : he had, indeed, con- 
ferred with the Gentlemen of the County of 
Eſſex, concerning the Bounds of their Foreſts; 
and produced ſuch Records, as he thought for 
His Majeſty's Service, leaving them to diſ- 
charge themſelves as they might by Law, but 
he never went about to overthrow the Charter 


ever elſe he had done, to the Goodneſs and 
Juſtice of the Houle; 


| 1 | "The 


it muſt be in a Caſe of apparent Danger, when 


of the Foreſt, and ſubmitted this, and what- 
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—— 
The Hau ſe 
te lim a 
Traitor, 


He is in- 


preached, 


Goes to Hol- 
Und. 


De Articles 
of Impeach- 


ment, 


The Lord-Keeper was no ſooner with- 
drawn, but very bitter Speeches were made 
againſt him: It was faid, that the Nation 
had ſeen, and felt, and ſmarted under his 
Cruelty : That he had recorded that pernici- 
ous Judgment in the Caſe of Ship-money in 
all the Courts of the Kingdom; and was not 
contented with enſlaving the preſent Ge- 
neration, but would have entailed Slavery on 
their Poſterity : and ſhould they be ſo weak, 
when they had been thus injured and abuſ- 
ed, to be cajoled with fair Words and Com- 
pliments ? Some had ſaid, they ought to re- 
member Mercy; but there was ſuch a *i hing 
as fooliſh Pity, and there might be a cru- 
el Mercy: They ought to caſt their eyes 
upon that deplorable State he had brought 
Great Britain into, and how his Majeſty 
and his ſubjects had been abuſed and injured 
by ſuch wicked Inſtruments; and not prove 
mercileſs to the whole kingdom, by ſparing 
this great Offender, 

Then the Houſe proceeded to vote the 
Lord Keeper Finch a Traitor: 1. For re- 
fuſing to read the Remonſtrance againſt the 
Lord Treaſurer H//?ton, when he was Speak- 
er, and commanded by the Houſe to read 
it. 2. For perſuading the Judges to give 


their Opinion for levying Ship-money. 3. 


For his Opinions and Actions relating to 
the Bounds of the Foreſts; and 4. For the 
ill Offices he had done, in perſuading his 
Majeſty to diſſolve the laſt Parliament, and 
publiſhing the Declaration, with the Reaſons 
for doing it. 

And it vas reſolved to ſend the Lord Fall- 
land with a Meſſage to the Houſe of Lords, 
to impeach the ſaid Fohn Lord Finch, Ba- 
ron of Foirdwich, and Lord-Keeper, of the 
Great Seal of England, of High-T reaſon. 

Of which Reſolutions the Lord- Keeper 
having notice, withdrew the next Morning, 
being the 22d of December, and went over 
to Holland in Diſguiſe. 

However, the Commons proceeded in 


their Impeachment and having drawn up Ar- 


ticles of Impeachment againſt him, ſent them 
up to the Lords about the Middle of January, 
1640. being of the following Tenor. 

I. That the ſaid Fohn Lord Finch, Ba- 
ron of Fordwich, Lord-Keeper, &c. had 
traiterouſly endeavoured to ſubvert the funda- 
mental Laws, and introduce an arbitrary, 
tyrannical Government. 

2. That, in purſuance of his traiterous 


Purpoſes, he did in the third or fourth Years 


of his Majeſty's Reign, being then Speaker 


of the Commons, and contrary to the Com- 
mands of that Houſe, deny, and hinder the 
reading of ſome Things relating to the ſafety 
of the King and Kingdom, and the Pre- 
ſervation of Religion, and did forbid all 
Members to ſpeak ; and ſaid, if any of them 
offered to ſpeak, he would riſe and go away, 
and did offer to riſe and go away ; en- 
deavouring, as much as in him lay, to ſubvert 
the ancient and undoubted Rights and Courſe 
of Parliaments, = 

3. That, being one of his Majeſty's Coun- 
cil, he endeavoured to enlarge the Foreſts, 


particularly in E , Beyond their due Bounds 


Oc. 


*, 


4. That, being Chief Juſtice of the Com- 


mon-Pleas in the Year 1635. he drew up the 


Queſtions and Opinions, concerning Ship— 
money, and ſolicited and procured the Judges 
to ſign them. | 

5. That he ſubſcribed an extrajudicial 
Opinion relating to Ship- money himſelf; and 
preſſed the Juſtices, Croke and Hutton, to 
ſign them againſt their Conſciences. 

6. That he delivered his Opinion againſt 
Mr. Hampden in the Exchequer Chamber, in 
the Caſe of Ship-money ; and threatened 
the ſaid Judges, to induce them to deliver 
the like Opinion ; and urged Baron Denham 
to retract the Opinion he had given for Mr. 
Hampden. 


— 


7. That he publiſhed in his Circuit, that 


his Majeſty's Right to Ship-money was fo 
inherent ſhe Crown, that an Act of Par- 
dt take-it away; and threaten- 


Bountics to re- 
leaſe all Perſons arreſted h Outlawries, on 
paying forty Shillings Fees ; whereas no ſuch 
Perſons. ought to be bailed or releaſed with- 
out a Superſedeas under Seal, or Reverſal. 

9. The ninth Article charges him with 
perverting Juſtice, while he was. Lord Chief 
Juſtice of the Common-Pleas. 

10. That he endeavoured to incenſe his 
Majeſty againſt Parliaments ; and framed 
and adviſed the publiſhing the Declaration, 
after tne Diſſolution of the Parliament. 

All which Treaſons and Miſdemeanors 
were ſaid to be committed contrary to his 
Allegiance ; to ſcandalize his Majeſty's Go- 
vernment, and alienate the Hearts of his Sub- 
jects from him; to create Diviſions between 
them, and to ruin and deſtroy the Realm; 
for which they impeached him of High-T rea- 
ſon, and of the Miſdemeanors aforeſaid. 

Theſe Articles were communicated to the 
Lords at a Conference between the two Houſes, 
when Mr. St. John, Mr. Whitlock, the 
Lord Falkland, and Mr. Hyde, made very 
warm Speeches on the Occaſion ; for which 
they received Thanks of the Commons. 

My Lord Falkland had the following Ex- 
preſſions in his Speech: viz. Here are many 
and mighty Crimes: Crimes of Supereroga- 
tion, High-T reaſon being but a Part of his 
Charge: He was a ſilent Speaker, an unjuſt 
Judge, and an unconicionable Keeper : His 
Offence againſt the Parliament was aggra- 
vated by his inveighing againſt the Mem- 
bers, by ſcandalizing their Proceedings; by 
trampling on their Acts and Declarations ; by 
uſurping and devolving the Right ; by di- 
miniſhing and abrogating the Power of that 
and other Parliaments, and making them, 
as much as in him lay, both uſeleſs and 
odious to his Majeſty: He purſued his ha- 
tred to that Fountain of Juſtice, by corrupt- 
ing the Streams of it, the Laws; and pervert- 
ing and corrupting the Judges who adminiſtred 
it : He endeavoured to annihilate the ancient 
and notorious Perambulations of particular For- 
eſts, the better to prepare himſelf for annihilat- 


ing the ancient and notorious Perambulations 
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toration, 
Remarks on 
the Pro ſecu- 


tion of Lord 


Finch 5 4 nd 


th- reſt of the 


Judges, 


of the whole Kingdom; the Mares and Boun- 
daries between the Liberties of the Subject and 
Sovereign Power, to bring all Laws from his 
Majeſty's Courts into his Majeſty's Breaſt : 
He gave our Goods to the King, our Lands 
to the Deer, and our Liberties to the Sheriffs ; 
ſo that there was no way, by which we had 
not been oppreſſed and deſtroyed, if his Pow- 
er had been equal to his Will; or his Majeſty's 
Will had been equal to his Power. This was 
the higheſt kind of parliamentary Treaſon : 
A Treaſon that needed not an Accumulation 
of many ſeveral Actions, which alone were not 
Treaſon (as the Earl of Str afford was charged 
by Articles carried up againſt him about ſix 
Weeks before) : But this was a Treaſon, of it- 
ſelf, as well againſt the King as the Kingdom : 
W hich took from his Majeſty the Ground of 
Rule, the Laws, and his greateſt Honour of 
ruling over Freemen; a Power, much nobler 
than that of governing Slaves and Villains; 
depriving his Majeſty thereby of the principal 
Support of his Government, the Hearts and 
Affections of his People; a better and ſtronger 
Wall about the King than the Sea was about 
the Kingdom: And, by begetting a mutual 
Diſtruſt, and by that a mutual Diſaffection be- 
tween them, hazarded the Deſtruction of 
both. 

And as it-was unteaſonable to ſuſpect their 
Lordſhips Juſtice in any Caſe, ſo more eſpe- 


cially here, where their Intereſt was ſo nearly 


concerned: Their great Share of Poſſeſſions 
giving them at leaſt an equal Concern for their 
Properties: The noble Care of their Anceſtors, 


in Founding and Aſſerting their common Li- 


berties, rendering their juſt Defence of them 
their proper and peculiar Inheritance, and ex- 
citing them to oppoſe and extirpate all ſuch 
Deſigns as would introduce and ſettle an arbi- 
trary and intolerable Form of Government, 
that would have made their Lordſhips, and 
their Poſterity, but Ri oHT HONOURABLE 
. | 

On the 3oth of Fanuary the Lords order- 
ed that ſuch of the Judges ſhould be examined, 
againſt the Lord Finch, as the Commons 
ſhould deſire, and by the ſame Lords that were 
appointed to take the Examinations againſt the 
Earl of Strafford : And on the 15th of Febru- 
ary, a Proclamation was publiſhed, at the In- 


ftance of the Lords, to ſummon the Lord 


Finch, late Lord Keeper, to appear perſonal- 
ly before the Lords in Parliament to anſwer 
the Impeachment of High-Treaſon, pre- 
ferred againſt him by the Commons: But his 
Lordſhip remaining on the other Side of 
the Water till their Fury was much abated, 
and the Parliament having ſome greater Sa- 
crifices to make, I do not perceive there were 
any farther Proceedings againſt the Lord Finch. 
He lived in Exile about 8 Years; after which 
it coſt him about ſeven thouſand Pcunds, by 
way of Compoſition for his Eſtate with the 
Uſurpers; and he lived, not only to ſee the 
deteſted Murder of his Royal Maſter, by the 
ſame-pretended Patriots, but the joyful Reſto · 
ration of his Son King Charles the Second. 
An Impeachment is ſaid, in ſome Particu- 
lars, to reſemble a Bill in Chancery; where 


the Plaintiff charges the Defendant with every 
No. 8. IV, | 


Thing he can ſuggeſt, true or falſe, in order 
to diſcover ſome Thing to his own Advan- 
tage: And there may be a further View; 
namely, to blacken and aſperſe the Perſon ac- 
cuſed, and his Adherents, in order to render 
them as odious to the World, as they are in the 
Eyes of them who are at the bottom of the 
Proſecution 3 by which they hope, perhaps, 
to ſerve the Intereſt of their own Party in 
general ; to gratify their private Revenge, or 
promote their own ambitious Projects. 

If the Perſon impeached is guilty of half 
the Crimes he is uſually charged with, he 
ought not to be ſuffered to live : But we are 
ſenſible Proſecutors allow themſelves a great 
Latitude in framing Charges of this Nature. 
They hold it ſufficient to accuſe any Man up- 
on common Fame, or on the Suggeſtions of an 
Enemy, without examining the Credibility of 
the Facts; in which they apprehended they do 
the Party no Injuſtice, becauſe the Proofs are 
afterwards to be weighed and conſidered by 
his proper Judges: But, ſurely, a Man may 
receive great Injuſtice from ſuch a Charge, 
though there ſhould not be a Tittle of it true; 
for he may not have his Proofs always at 
Hand to clear his Innocence: And, if he 
ſhould be acquitted, and eſcape with his Life, 
it is ten to one but his Reputation ſuffers ; for 
nothing is ſo ſure as that, where a great deal 
of Dirt is thrown, ſome will ſtick ; and all 
that hear the Calumny may not be acquainted 
with the Force of the Defence. A Perſon 
once charged with horrid Crimes at the Bar 
of Juſtice, will ſuffer in his Reputation; among 
ſome People at leaſt, how innocent ſoever he 
may be in Reality ; and therefore, theſe ge- 
neral Accuſations, upon little or no Evidence, 
ſurely cannot be perfectly agreeable to the 
Rules of Juſtice,  _. 

Me find alſo in this Caſe, that, notwith- 
ſtanding the violent Proſecution of the Lord- 
Keeper, and the reſt of the Judges, during 
their firſt Fury, the Party contented them- 
ſelves with draining their Purſes: Though 
none of the Judges withdrew, but the Lord 
Finch, they proceeded plat none of them 
capitally, but compounded the matter even 
with Lord Finch himſelf, when he returned 
to England again; which, ſurely, they would 
not have done, if they had really thought thoſe 
execrable T raitors, arid the Enemies to their 
Country, they had repreſented them in the 
ſeveral Articles exhibited againſt them. 

But what is moſt amazing is, That Gen- 
tlemen of ſound Principles, and of ſuch Pene- 
tration as the Lord Falkland and Mr. Hyde 
(afterwards the Lord Clarendon) appear to have 
been, ſhould be ſo long deluded by the ſpeci- 
ous pretences of the Faction, as to join in the 


common Cry, and aſſiſt in running down the 


Judges and Officers of the State, and even of 
the Adminiſtration itſelf; and thereby contri- 
bute in ſo high a Degree to the Subverſion of 
that Government, they afterwards fo bravely 


and zealouſly endeavoured to defend and ſup- 


port againſt the Faction, they had thus coun- 
tenanced: The Lord Falkland, we know, 
died fighting in the Field for his Majeſty, and 
the Conſtitution; and noone ſerved the Crown 
with greater Fidelity than Mr, Ade did af- 

8 terwards; 
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Pym mcwves 


tbe Impe ach- 


ment, 


And carries 


it ups, 


terwards; though it muſt be acknowledged, 
they were both, for ſome time, engaged 
very deeply with the Malcontents. 

t has been obſerved, that the diſaffected 
Party uſually have the Cunning to engage 
ſome of the moſt deſerving and popular 
Men among ourſelves, in carrying on their 
Deſigns: They are ſuch exquiſite Hypo- 
crites, and kriow how to diſguiſe their Views 
ſo well, that they frequently deceive even 
the moſt Penetrating, and draw them in to 
ſerve their Purpoſes, till they have ſecured 
their Game: Without the Aſſiſtance of thoſe 
who were looked upon to be fincerely in the 
Intereſt of the Church and State, they could 
never hurt either. The Ruin of the King- 
dom in 1641. may, in a great meaſure, be 
aſcribed to the Friends of the Conſtitution, 


— 


who were over- reached by their Enemies, 


be deſtroyed again, it will probably be 
effected in much the ſame manner. 

As to the Judges in general, who fell 
thus under the Cenſure of that Rebel Parli- 
ament, they ſeem, moſt of them, to be 
Men of as great Probity and Learning as ever 
ſat upon the bench. They were proſecu- 
ted, as the Lord Strafford, Archbiſhop Laud, 
and the reſt of the King's Miniſters and 
Officers were, in order to expoſe his Maje- 
ſty's Adminiſtration, and to ſubvert the Go- 
vernment at leaſt. Theſe were the Views 
of thoſe who were at the Bottom of theſe 
Proſecutions; the reſt were carryed away 
with the Stream, not reflecting on the Con- 


| ſequences of their Conduct. 


— 


The Trial of Thomas Earl of STRAT FORD, Lord Lieutenant of Tre- 
land, and Lieutenant-General of his Majeſty's Armies, on an In- 
peachment of the Houſe of Commons for High-Treaſon, which was 


carried up to the Lords, Nov, 11. 
HE Parliament, which began the 
Grand Rebellion againſt King Char- 
les I. meeting on the 3d of Novem- 
ber, 1640. Mr. Pym, one of the chief of 
the Faction in the Houſe of Commons, 
moved on the eleventh of the ſame Month, 
That the Doors might immediately be lock- 
ed up, for he had matters of Importance, 
he told them, to communicate to the Houſe ; 
which being agreed to, he made a moſt vi- 
rulent Speech againſt the Earl of Strafford ; 
declaring, he was the greateſt Enemy to 
their Liberties, and the greateſt Promoter 
of Tyranny and Arbitrary Power, that any 
Age had produced ; and being ſeconded by 
ſome Gentlemen of the ſame Party, it was 
reſolved to impeach the Earl forthwith of 
High-Treaſon: And Mr. Pym was ordered 
to go himſelf to the Lords, and impeach 
him at their Bar; and to require he might 
be ſequeſtred from the Houſe, and com- 
mitted to ſafe Cuſtody :Which Mr. Pym 
with great Alacrity executed, as ſoon as he 
received his Orders ; and the Earl of Straf- 
7 being then in the Houſe of Peers, ſome 
ords cry'd out with unuſual Clamour, that 
the Earl ſhould withdraw; inſomuch that it 
was with Difficulty he obtained leave to be 
heard firft in his Place. 1 
In his Speech on this Occaſion, he de- 
clared his Innocence; and deſired he 
might not be reſtrained of his Liberty upon 
a general Charge, before any one Article 
was exhibited againſt him: However, they 
refolved, after a very ſhort debate, that he 
ſhould be committed to the Black-Rod : 
Then the Commons made an Order, that 
none of their Houſe ſhould viſit the Earl, 
in which they were imitated by the Peers : 
The Lords alfo, at the Deſire of the Com- 
mons, appointed a Committee, to take the 
Depoſitions of the Witneſſes againſt the Earl 
of Strafford, in the Preſence of another 
Committee of the Lower-Houſe ; and it 
was agreed, that ſuch Peers as were Wit- 


1640. 16 Car. I, 


| neſſes ſhould be upon their Oaths : That 


Privy-Councillors might give Evidence a- 
gain him: and, that the Examinations 

uld be kept private, till the Commons 
thought fit to make uſe of them ; -and on the 
25th of November, Mr. Pym carried up nine 
Articles againſt the Earl, of the following 
Tenor, (viz.) 


I, That he had traiterouſly endeavoured 


to deſtroy the Conſtitution, and introduce an 241. 
arbitrary Government. Enid the 


2. That he had aſſumed Regal 
the undoing of many. 


3. That he had converted great Part of 


Power, to 


his w 6h Treaſure and Revenues to his 
e 


own u 


4. That he had abuſed his Authority, by 


encouraging Papiſts. 

5. That he had endeavoured to create a 
War between England and Holland. 

6. That, being Lieutenant-General of his 
Majeſty's Armies, he had betrayed his Ma- 
jeſty's Subjects to Death, and his Army to 
a ſhameful Defeat at Newborne by the Scots, 
and ſuffered New-Caftle to fall into their 
Hands, to the End England might be en- 
Fer in an irreconcileable Quarrel with the 

cots. | 

7. That he endeavoured to incenſe his 
Majeſty againſt Parliaments, thereby to cre- 
ate Diviſions between -him and his People, 
and deſtroy theſe Kingdoms; for which they 
im ed him of High-Treaſon. 

That he committed theſe Acts while 
he was Lord Deputy of Ireland, Lieutenant- 
General of the Armies of England and Ire- 
land, Lord Prefident, and Lieutenant-Gene- 
ral of the North. ' 

9. The Commons, faving to themſelves 
the Liberty of exhibiting any other Accu- 
ſation, prayed, that the 1 might be 
brought to Juſtice, &c. 

Theſe general Articles ſeem to be ſent up 


| with no other View, than that they might 
| have 


and ſaw their Error too late; and if ever it Cn 
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have a Pretence for his being committed 
to the Tower, while they ſhould hammer out 
more particular Articles, and fifth for Wit- 
nefſes to ſupport their Charge ; for on the 
3oth of January 1640, they ſent up twenty- 
eight ſpecial Articles, againſt him, in which 
the former ſeem to be comprehended. 


1. They charge, That the Earl, being 


/ Prefident of the North, did on the 21ſt of 


March, 8 Car. procure a Commiſſion, with 


galt lim. Inſtructions, directed to himſelf and others, em- 


powering them to determine all Miſdemeanors 
and Offences in the North; and particularly, 
they were appointed to proceed according to 
the Courſe of the Star-Chamber againſt divers 
Offences; and to proceed according to the 
Courſe of the Court of Chancery concern- 
ing Lands, and grant Injunctions to the 
Common Law Courts: And that he exerciſed 
thoſe Powers over the Perſons and Eſtates 
of ſeveral, deprived them of their Eſtates 
and Poſſeſſions, and fined and impriſoned 
them, to their utter Ruin; and particularly 
Sir Conyers Darcy and Sir Fohn Bourchier : 
That he procured Directions, that no Pro- 
hibition ſhould be granted ; and that none 
ſhould be diſcharged on a Habeas Corpus, 
till they had performed their Decrees : and 
that in the 13th of the King he cauſed the 
Commiſſion to be renewed, with additio- 
nal Inſtructions. 

2. That, ſoon after his procuring the firſt 
Commiſſion, he declared at the Aſſizes at 
York, that ſince ſome of the Juſtices of 
Peace were all for Law, they ſhould find 
the King's little Finger heavier than the 
Loins of the Law, in order to terrify the 
ſaid Juſtices, that they ſhould not execute 
the Laws. 


3- That, in a Speech to the Nobility of 


Treland, and the Corporation of Dublin, 


the Earl declared Ireland was a conquered 
Kingdom; that the King might do what 
he pleaſed with them; their Charters were 
worth nothing, and bound the King no far- 
ther than he pleaſed. 

4. That Richard Earl of Cork having 
commenced a Suit for the Recovery of his 
Poſſeſſions, of which he was difpolleſſed by 
an Order of Council, the Earl threatened to 
impriſon him, if he did not ſurceaſe his 
Suit; and ſaid he would have neither the 
Law nor Lawyers diſpute his Orders ; ad- 
ding, "That he would make the Earl of 
Cork and all Ireland know, that as long as 
he had the Government, an Act of State 
ſhould be as binding to that Kingdom as 
an Act of Parliament. 5 

5. And that he did accordingly exerciſe 


his Power on the Goods, Inheritances, Li- 


berties, and Lives of the Subjects there, to 
the Subverſion of the Laws of that King- 
dom: Particularly, that he did, in Time 
of full Peace, cauſe the Lord Mountnorris 
to be condemned to Death by a Council of 
War; and cauſed Sentence of Death to be 
pronennend againſt another Perſon (whoſe 


Name was unknown) at Dublin, and he 
was executed in Purſuance of it, 


6. That, on a Paper Petition, he cauſed 


the ſaid Lord Mountnorris to be difleized 
of his Manor of Tymore. 

7. That he cauſed The Caſe of Tenures 
on dlefective Titles to be drawn up; procuring 
the Reſolutions of the Judges thereupon ; by 
Colour of which he cauſed the Lord Thomas 
Dillon and divers others, to be diſpoſſeſſed 
of their Freeholds, to the Ruin of many 
hundred Families. 

8. That on the Petition of Sir Joh: 
Gifford, he made an Order againſt An: 
Viſcount Loftus, Lord Chancellor of Treland, 
and, under Pretence of Diſobedience to the 
ſaid Order, cauſed him to be impriſoned, 
and to ſurrender the Great-Seal: That he 
impriſoned the Earl of Xi/dare, in order to 
make him ſubmit his Title to the Manor 
of Caftle-Leigh to his Pleaſure, and kept him, 
in Priſon a Year, refuſing to enlarge him, 
though directed to do it by his Majeſty's 
Letters: That he cauſed an Order of Coun- 
cil to be entered againſt Dame Mary Hib- 
bots, although a major Part of the Council 
were for the Lady; and forced her to relin- 
quiſh her Eftate, which was ſoon after conveyed 
to Sir Robert Meredith, to the Uſe of the 
Earl of Strafford : And that he impriſoned 
ſeveral others, on Pretence of Diſobedience 


to Lands &c. in an arbitrary extrajudicial 
Courſe, upon Paper Petitions. 

9. That he granted a Commiſſion to ſeve- 
ral Biſhops, their reſpective Chancellors and 
Officers, to commit the meaner Sort of 
People to priſon, who ſhould not obey their 
Decrees. 

10. That he farmed the Cuſtoms of Ire- 
land, and, to advance his Gain, cauſed the 
Native Commodities to be over-rated ; and 
the Cuſtoms, which formerly were but a 
twentieth Part of the Value of the Goods, 
were now a fourth, a fifth, and ſome of them 
a third Part of the Value. 

II. That heextorted great Sums from the 
Subject, for Licences to export divers Sorts 
of Goods. | 

12. That he iſſued a Proclamation againſt 
the Importation of Tobacco, and then 
cauſed great Quantities to be imported to 
his own Uſe; and would not permit the 
Merchants to vend their Tobacco, unleſs 
they would let him have it at his own Price: 
That he iſſued another Proclamation, com- 
manding all Tobacco to be ſeized that was 
not ſealed by his Agents; and thoſe on whom 
unſealed Tobacco was found, were fined, 
whipped, impriſoned, or pillored ; by which 
Means he gained an hundred thouſand 
Pounds; and though he raiſed the Cuſtoms 
in other Articles, he leſſened them in this, 
from Six-pence to Three-pence a Pound, 
for his own Profit; and that, by the like 
undue Means, he conſtituted divers other 
Monopolies, | | 

13. That he commanded the 1rifh, by 
Proclamation, to work their Flax and Yarn 
into Thread, in a Manner they were un- 
skilled in; and ſeized the Flax that was 
otherwiſe wrought; whereby he gained the 


ſole Sale of that Native Commodity. | 
885 14. That 


to his Orders, for pretended Debts, Titles 
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14. That he impoſed an unlawful Oath on 


the Owners and Mafters of Ships, by Procla- 
mation, requiring them to give an Account of 


their Lading, their Owners, from whence 


came, and whither bound, 

15. That contriving to bring the Realm of 
Ireland under his Tyranny, he impoſed great 
Sums on the Town of Baltimore, and divers 
other Places, which he levied by Troops of 
Soldiers: That - particulary he impowered 
Robert Savile, Serjeant at Arms, and ſeveral 
Captains, to quarter Soldiers on ſuch of the 
Inhabitants as would not be conformable to his 
Orders : "That he diſpoſſeſſed Richard Butler, 
and above an hundred Families, of their Eftates 
by a Military Force, impriſoning the Proprie- 
tors, till he compelled them to relinquiſh their 
reſpective Intereſts, levying War againſt his 
Majeſty, and his liege People of that Kingdom. 

16. That, to continue his Oppreſſions of 
the Subjects of Ireland, he prevailed on his Ma- 
jeſty, not to ſuffer any Complaints to be re- 
ceived in England; and iſſued a Proclamati- 
on, prohibiting all, who had any Eftates or 
Offices in Ireland, to depart the Kingdom 
without Licence; and impriſoned ſeveral that 
came over to England to complain againſt 
him. | 

17. That he affirmed, his Majeſty was ſo 
well pleaſed with his Army in Ireland, and 
the Conſequences it produced, that he would 
make it a Pattern for all his three Kingdoms. 

18. That, in order to make the Papiſts of 
England and Ireland to depend on him, he re- 
ſtored ſeveral Religious Houſes to their pretend- 
ed Owners; particularly two in Dublin, 
which had been aſſigned to the Univerſity 
there, which were nowemployed inthe Exer- 
Ciſe of the Popiſh Religion. 
an Army, of which ſeven thouſand were Pa- 
piſts; and that, to engage this new Army to 
him, he paid them duly, and permitted them 


to exerciſe their Religion; whereas the old 


Army were kept without their Pay for a whole 
Year: And that being a Commiſſioner for 
compounding Forfeitures for Recuſancy, in 
the Northern Counties of England, he com- 

unded with the Recuſants there at very low 
Rae, and diſcharged them from all Proceſs, 
in order to engage them to him. 

19. That he impoſed an Oath on the Sub- 
jeas of Ireland, requiring them to ſwear, that 
they would not proteſt againſt any of his Ma- 
jeſty's Commands, but ſubmit obediently to 
them, fining, impriſoning, and baniſhing the 
Refuſers ; and particularly that he fined Hen- 


ry Steward and his Wife 5000 J. apiece, and 


impriſoned them for Nonpay ment: That he 
declared the ſaid Oath did not only oblige 
them in Point of Allegiance, but to the Cere- 
monies and Government of the Church eſta- 
bliſned, or to be eſtabliſned by his Majeſty; 


and gave out that thoſe who refuſed to take it, 


he would proſecute to Blood. 

20. That he endeavoured to create in his 
Majeſty an ill Opinion of the Scots, and ex- 
cited him to an offenſive War againſt them, 


ſince the Pacification: That he was the chief 


Incendiary, declaring that the Scots Demands 
in Parliament werea ſufficient Cauſe to make 
War upon them : That they were Rebels and 


That he raiſed 


Traitors ; and, if his Majeſty pleaſed, he 
would root them out of {reland, except they 
took the Oath in the preceding Article; and 
that he cauſed ſeveral Scotifh Ships to be ſeiz- 
ed, to engage the Kingdoms in War. 

21. That, having incited his Majeſty to 
carry on an offenſive War againſt Scotland, he 
adviſed him to call a Parliament ; but that if 
they did not concur in the Earl's miſchievous 
Projects, they ſhould be diſſolved, and Money 
raiſed on the Subjects by Force; declaring in 
Council, That he would ſerve his Majeſty any 
other way, in Caſe the Parliament did not 
ſupply him. | : 

22. That he procured the Parliament of 
Ireland to declare they would aſſiſt the King 
againſt the Scots; and conſpired with Sir 
George Ratcliffe to employ the Army of 1r;þ 
Papiſts he had raiſed, to the Subverſion of the 
Government of England ; declaring that, if 
the Parliament would not ſupply his Majeſty, he 
was at Liberty to uſe his Prerogative for what 
he needed; and that he would be acquitted both 
by God and Man for. ſo doing. | 

23. That, the laſt Parliament taking the 
Grievances of the Kingdom into Conſiderati- 
on, the Earl and Archbiſhop Laud adviſed his 
Majeſty, by ſeveral Speeches and Meſſages, 
to urge the Commons to grant a Supply for 
the War againſt Scotland, before they entered 
on their Grievances : And that a Demand be- 
ing made by his Majeſty, of twelve Subſidies, 
in Lieu of Ship- money; while the Commons 


were debating on the Supply, the ſaid Earl and 


the Archbiſhop moved his Majeſty to diſſolve 
that Parliament, and the Earl then incenſed 
his Majeſty againſt the Members, telling him, 
they had denied to ſupply him; and that his 
Majeſty having tried the Ae ions of his Peo- 
ple, and been refuſed, he was abſolved from all 

les of Government; and that he had an 
Army in Ireland, which he might employ to 
reduce this Kingdom. 

24. That he falſly declared to others of 
the Privy-Council, that the Parliament 
'having forſaken the King, and denied him 
a Supply, they had given him an Advan- 
tage to ſupply himſelf by ſuch other Ways 


as he ſaw fit; and that he was not to ſuffer 


himſelf to be maſtered by the Frowardneſs 
of his People. And that the Earl, the 
Archbiſhop, and the Lord-Keeper Finch, 
publiſhed a ſcandalous Book in his Majeſty's 
Name, entitled, The Cauſes. that moved his 
Majefly to diſſolve the laſt Parliament, full 
of bitter Invectives againſt the Commons. 
25. That he adviſed the levying of Ship- 
money, and procured the Sheriffs to be pro- 
ſecuted for not levying it, and ſeveral to be 
impriſoned for not paying it; and adviſed, 
that the Lord-Mayor of London, the Alder- 
men, &c. ſhould be ſummoned before the 
Council, to give an Account of their Pro- 
ceedings in levying Ship-money, and concern- 
ing the Loan of an hundred thouſand Pounds 
demanded of them by the King ; and on their 
refuſing to certify who were fit to lend, the 
Earl ſaid, they deſerved to be fined ; there 
was no good to be done with them till they 
were laid by the Heels, and ſome of the Al- 

dermen hanged up. | 
26. Er 


— 
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The F:xrl's 
Anſwer, 


26. That he cauſed 130,000 l. belonging | 


| 5 Car. I. to his Majeſty's Subjects and Foreigners, to 
— be ſeized in the Mint; and when it was re- 


preſented what a Prejudice this would be to 
the Kingdom, ſaid, that the City had dealt 
undutifully, and were readier to help the Re- 
bels than his Majeſty ; and that it was the 
Practice of other Princes to uſe ſuch Mo- 
ney to ſerve their Occaſions: That the 
French King uſed to ſend Commiſſaries of 
Horſe to take Account of Men's Eftates, 
and levy Money on them by Force; and, 
directing his Diſcourſe to the Lord Cotting- 
ton, ſaid, this was a Courſe worthy to be 
conſidered by his Lordſhip. 

27. That, being Lieutenant-General in 
the North, he impoſed a Tax of Eight- 
pence a Day for every Soldier of the Militia 
in that County, and levied it by Force, de- 
claring that thoſe who refuſed it, were guilty 
of little leſs than High-Treaſon. 

28. 'i hat, receiving Advice of the Scot- 
% Army's bending its March towards Eng- 
land, he did not provide for the Defence of 
New-Caſtle, but ſuffered it to fall into their 
Hands, to incenſe the Englih againſt the 


Scots; and in order to engage the two Na- 


tions in a bloody War, he ordered the Lord 


Conway to fight the Scots at the Paſſage of 


the Tine; though he had repreſented, he 
had not Force ſufficient to encounter them; 
whereby he betray'd his Majeſty's Army to 
apparcat Danger and Loſs: All which the 
Earl had done, with an Intent to create a 
Diviſ:on between his Majeſty and his Peo- 
pie, and to deſtroy him and his Kingdoms ; 
and tor which they impeached him of High- 


I reaſon, 


The Earl's Anſwer to the ſaid twenty-eight 
Aricles was in Subſtance as fellows : 


* 


1. O the Firſt, the Earl anſwered, 
That the Commiſſion directed to 
him and others, to hear and de- 

termine Offences in the North, did not dif- 
fer from former Commiſſions: That he be- 
lived Sir Conyers Darcy and Sir John Bou- 
chier were legally fined ; but he was then 
in Ireland; and denies that he did any Thing, 
but what he might legally do, by Virtue of 
that Commiſſion, | | 

2. He denies he ſpoke the Words charged 
in the ſecond Articles, but had ſaid; The 
little finger of the Law was heavier than the 
King's Lois. 

3. He denies the Words charged in this 
Article, but might ſay, The Charters of 
Dublin did not bind his Majeſty. 

4+ That the Proceedings at the Council- 
Table of Ireland have ever been by Petiti- 
ons, Anſwers, Fc. and they have always 
puniſhed Contempts to their Orders by Fine 
and Impriſonment ; and believes he might 
tell the Earl of Cork he would impriſon him, 


if he diſobeyed the Orders of the Council- 


Table. 


5. That the Deputies and Generals of 
the Army have always executed Martial 
Law in Ireland; and the Army there wasgo- 


verned by printed Orders: And the Lord | 
7 N-.8. V. : | 5 


Mountnorris being a Captain in the Army, 
was ſentenced to Death by a Council of War, 
conſiſting of twenty Officers for mutinous 
Words, and Breach of Orders; in which the 
Earl was no Judge, but afterwards procured 
his Pardon; and Lord Mountnorris ſuffer- 
ed no perſonal Damage, unleſs two Days Im- 
priſonment. 

6. To the ſixth he ſaith, That calling the 
Lord Chancellor and the Maſter of the Rolls 
to his Aſſiſtance, upon hearing the Cauſe men- 
tioned in this Article, a Decree was made for 
the Plaintiff; and the Lord Mountnorris might 
thereupon be put out of Poſſeſſion. 3 

7. To the ſeventh, That the Lord Dillon 
conſented to the ſtating of the Caſe mentioned 
in this Article, and the Judges delivered their 
Opinions thereupon; but that neither he nor 
any one, were bound thereby, or put out of 
Poſſeſſion. | 1 

8. He ſays that a Decree was made by the 
Privy Council of Ireland againſt the Lord Lof- 
tus; and, on an Appeal to the King and Pri- 
vy Council of England, that Decree was con- 
firmed; and for Diſobedience to that Decree, 
and Continuance of his Contempt, he was 
committed cloſe Priſoner, and the Great - Seal 
delivered up by his Majeſty's Command. And 
that an Information being exhibited againſt 
the Lord Loftus, in the Star-Chamber, tor his 
Oppreſſions, as Chancellor, he ſubmitted, de- 
firing he might be an Object of his Majeſty's 
Mercy. That the Earl of Kildare was com- 
mitted for not performing an Award, made by 
King James, and an Award in Purſuance there- 
of by the Earl of Strafford; and a Letter being 
unduly obtained, he was not diſcharged there- 
upon ; but upon another Letter, and making 
a Submiſſion, he was enlarged. That the La- 
dy Hibbots and Hoy her Son, having made a 
fraudulent Bargain with the Petitioner Hib- 
bots, for Lands of great Value, was ordered by 
'the Council to deliver up the Writings, no 
Aſſurances being made, or Money paid; and 


believes ſne might be threatened to be commit- 


ted, if ſhe diſobeyed that Order ; but denies 
the Lands were conveyed to Sir Robert Mere- 
dith for his Uſe ; or that any one had been 
impriſoned by an Order made by himſelf, in 
a Caſe of Freehold ; though he admits they 
may have been for Debts and perſonal Things, 
as had been practiſed by his Predeceſſors. 

9. That ſuch Warrants, or Commiſſions, 
as are mentioned in this Article, have been 
granted to Biſhops by his Predeceſſors; but 


| that henever granted more than one, and find- 


ing it complained of, had recalled it. 
10. To the Tenth he ſaith, That the Lord 
Treaſurer Portland offered the Farm of the 
Cuſtorns for 13,0007. per Ann. and to the Earl 
had advanced them to 15,500 J. per Ann. be- 
ſides 8,000 J. Fine: That, by his Majeſty's 
Command, he became a Farmer at thoſe Rates, 
without Addition; that he diſſuaded the Ad- 
vancement of the Rates, and it was declined : 
That the Ratesof Hydes and Wool were mo- 
derate, and the Trade of Shipping mightily 
encreaſed in his Time, 5 
11. To the Eleventh, That his Majeſty, to 
reſtrain the Deſtruction of Timber, had laid a 


Duty of thirty Shillings, and afterwards of 
'S-£ three 
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three Pounds, per Thouſand upon Pipe-Staves 
exported; which was paid to the King's 
Uſe, but the Earl had loſt 4 or 500 fl. per 
Ann. by it, which was paid to his Prede- 
ceſſors, for Licence to export them. 

12. To the Twelfth he ſaith, That the 


| Revenue of Jreland falling ſhort of the Ex- 


pences, of the Government, 24,000 J. per 
Ann. the Commons petitioned the Duties on 
Tobacco might be applied to the Encreaſe 
of the Revenue, which was conſented to: 
That the Earl had lent Money to forward 
the Buſineſs, and, by his Majeſty's Allow- 
ance, was a Partner, but had yet made no 
Advantage thereby ; and knew no whip- 


ping, or other Puniſhment, for Non-pay- 


ment of the Duties. That the Farms of 


the Cuſtoms were advanced 20001. per Ann. 


and five Eights. That the Price of To- 
bacco was two Shillings and Four-pence 
fer Pound; and he had not raiſed it, er 
countenanced any Monopoly. 1 

13. To this Article, he ſaith, That he 
choſe to advance the Linen Manufacture 
there, rather than the Woollen, becauſe the 
latter might prejudice England : That he 
imported great Quantities of Flax, and ſold 
it without any Profit, to encourage the Na- 
tives, the Soil being very proper for it: 
That he had ſet up abundance of Looms, 
and fold a great deal of Cloth to Loſs; but, 
when they would not be brought to change 
the old Way of working their Flax for a 
better, that Manufacture declined, 

14. That the Proclamation mentioned 
in this Article, was ſet forth by the Council 
of State, to prevent Frauds in the King's 
Duties; and the Oath enjoined, was ap- 

oved by the Judges. Ds 
ol I5. That the 750 Agents in the Time 
of his Predeceſſors, had agreed to pay 
120, ooo l. towards the Maintenance of the 
Army, and that the Money ſhould be levied 


by Captains, by Paper Aſſignments, upon 
Warrants from the ſaid Deputy; but this 


was continued only part of a Year in his 
Time, and he was confident no Force was 
uſed in levying it; and that neither Richard 
Butler, or any other Family, were evicted 
from their Eſtates. 

16. To the Sixteenth, he ſays, That, by 
the Laws of Ireland, none can depart that 
Kingdom without Licence: However, he had 
denied his Licence but to three, and that 


upon very good Reaſons. 


17. To the Seventeenth, That, he might 
ſay to the Soldiers of the old [r:þ Army, 
that the King was ſo well pleaſed with the 
Exerciſe of their Arms, that he would make 
them a Pattern for others to imitate. 

18. To the Eighteenth, That when the 
Earl of Cork was one of the Lords Juſtices, 
he ſeized ſome Houſes in Dublin, on pre- 
tence of their belonging to Jeſuits and Friars, 
without legal Proceſs; and that Suits being 
commenced for them at the Council Board, 
they were reſtored to the Owners; but how 
they had been employed ſince, the Earl knew 
not: That he left the Care of raiſing the 
8000 Men, mentioned in that Article, to 
the Earl of Ormonde, and believed they could 


— 


not be raiſed without many Papiſts among 
them, though moſt of the Officers were 
Proteſtants; and in the old Army he never 
made one Officer that was not a Proteſtant; 
and gave DireCtions that the common Sol- 
diers ſhould be all ſuch, and he believes they 
have been duely paid. And the new raiſed 
Men exerciſed their Religion in no other 
Manner than was practiſed in the Times of 
his Predeceſſors. That in his Compoſiti- 
ons with the Recuſants in the North of 
England, he 2 their Forfeitures from 
2300 J. to 12000 J. per Annum within four 
Years; and that they had no other Privileges 
than what they had formerly, 

19. To the Nineteenth, he ſaith, he ad- 


— 


16 
16 Ct 


mits that an Oath was tendered to the Scott 
in Uler, who were near an hundred thou- 


ſand Men; it being ſuſpected they would join 
their Brethren the Covenanters; and that 
it was taken by all of that Nation in Jre- 
land, ſome few excepted, who were cenſured 
for their Refuſal ; but that there was no- 
thing in it relating to the Government of 
the Church. 

20. To the Twentieth, he ſaith, he 
acknowledges he thought it convenient an 


Army ſhould be raiſed againſt the Cove- 


nanters, but adviſed the conſulting the Par- 
liament in it: That the Scots Demands be- 
ing conſidered by the Council, before the 
Parliament met, it was unanimouſly agreed, 
That they were ſuch as might not in Ho- 


| nour, or Safety be granted ; and that, if 


they could not be reduced otherwiſe, His 
Majeſty might do it by Force; and His 
Majeſty was adviced to borrow 200,000 l. 
till the Parliament fat; and he might ſay, 
that thoſe who raifed Forces in that King- 
dom, were no better than Traitors and 
Rebels; and that he ſeized ſeveral Scots Ships 
by Warrant from the Lord Admiral, in 


order to bring them to Terms of Accom- 
modation, 


21. To the Twenty-firſt, That the Pa- 


cification was broken before he came into 
England; and that he moved for the cal- 
ling a Parliament, in order to procure a good 
Underſtanding between the King and his 
People, and not with the Intent this Article 
ſuggeſts; and he might ſay, If the Parlia- 
ment refuſed a Supply, he would ſerve his 
Majeſty in any other lawful Way. 

22. He denies the Words charged in this 
Article; but ſays, he did repreſent the State 
of his Majeſty's Aﬀairs to the Parliament 
of Ireland, and they readily gave him four 
Subſidies: That he alſo raiſed eight thouſand 
Men, by his Majeſty's Orders, who were 
ſent to ſecure Ul/er, or land in Scotland, 
to divert the Earl of Argyle, in caſe he de- 
clared for the Covenanters. 


23. To this Article he ſaith, He admits, | 


that it being debated in Council, what 
might move the Parliament to grant a Sup- 
ply, he did advice, that his Majeſty ſhould 
lay down Ship: money, and promiſe ne- 
ver to demand it again, and to redreſs 
their other Grievances; and that he adviſed 
his Majeſty to accept eight Subſidies: I hat 
the Earl drew up a Meſſage of this Tenor 
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in Writing, and it was given to Sir Henry 
. to dehver to the Houſe of Commons, 
but he did not know whether Sir Henry 
delivered it or not: But that, the Houſe 
having debated the Supply two Days, and 
come to no Reſolution, his Majeſty called 
a Council the Fifth of May; to which the 
Earl coming in late, was informed the 
King had declared his Reſolution of diſſolving 
the Parliament; and Sir Henry Vane declaring 
there was no Hopes the Parliament would give 
the King a Penny; the Earl ſuppoſing the a- 
boveſaid Meſſage had been delivered to the 
Commons, did, in his Turn, give his Vote for 
diflolving the Parliament, as Sir Henry 
Vane, and the reſt of the Lords of the 
Council, had done, to the Number of Twenty, 
(two or three excepted.) That the Parlia- 
ment being diſſolved, and the King demand- 
ing of the Council how Money might be 
raiſed, now the Scots were _ the Point 
of entring the Kingdom, the Earl declared, 
he was of Opinion, That in a Caſe of ab- 
folute Neceſſity, His Majefly was abſolved 
from ordinary Rules, and might uſe all mode- 
rate Ways and Means for the Defence of him- 
and the Kingdom; tor he conceived, in 
ſuch Extremity, Salus popul: was Suprema 
Lex: That he gave his Opinion, as he was 
bound to do by his Oath of a Privy-Coun- 
cillor, and not officiouſly ; neither did he 
ſpeak the Words mentioned in this Article, 
or any other to that Effect. ; 

24. To the Twenty-fourth he faith, He 
gave his Opinion with the Reſtrictions men- 
tioned in the laſt Article: That he had no 
ill Intentions towards the Parliament, or 
knew of the publiſhing the Book mention- 
ed in this Article. 

25. To the Twenty-fifth, That Ship- 
money was adjudged and levied before his 
coming to England; nor did he promote 
the Proſecuting the Refuſers in the Star- 
Chamber; that he had ſaid at the Council- 
Board, that the Sheriffs ought to be fined 
for not executing the King's Writs ; which 
was done with an Intention to quicken them, 
and not with a Deſign they ſhould be pro- 
ſecuted: And denies the reſt of the Words 
mentioned in this Article. 

26. To the Twenty-ſixth he ſaith, He 
adviſed neither of the Projects mentioned in 
this Article. That the Merchants deſiring 
him to move his Majeſty to releaſe the Bul- 
lion, he refuſed to meddle with it; telling 
them, they might thank themſelves, if, by 
denying the King the Loan of a 100,000 /. 
in that Time of Danger, they had com- 
pelled him to ſeize the Bullion; and that 
the Earl of Leiceſter obſerving, that Com- 
miſſioners were appointed to inſpect the 
Merchants Shop-Books at Paris, and tax 
every Man according to his Ability, he did 
ſay, They might bleſs God they were not 
ſubject to ſuch a King in England: But de- 
nies ſpeaking the Words ſpecified in this Ar- 
ticle, expreſſing his Concern, that his Words 
ſhould conſtantly be miſrepreſented. 

27. To this Article he ſays, That the 
Gentry of. Yorkhhire agreed to allow the 


Trained-Bands a Month's Pay; and it was 
ordered, by his Majeſty and the great Coun- 
cil of Peers; when any of thoſe Regiments 
were permitted to return home, they that 
ſent them out ſhould contribute to the Charge 
of the reſt; and this was levied by War- 
rants from the Earl and his Deputy-Lieute- 
nants, and leſſned the Charge of the County: 
And denied the reſt of the Charge in this 
Article, 

28. To the laſt Article he anſwered, 
That he was Lieutenant-General to the 
Earl of Northumberland, and that the Lord 
Conway having twelve thouſand Foot and two 
thouſand Horſe under his Command, near 
Newcaſtle, and his 1. having given 
Orders for oppoſing the Paſſage of the Scott 
over the Tine, the Earl ſent the Lord Con- 
way a Letter from York the 27th of Augu/?, 
adviſing him to march with eight thouſand 
Foot, and all his Horſe and Artillery, and 
defend that Paſſage; but before the Lord 
Conway had received that Letter, he had 
placed himſelf there with only fifteen hun- 
dred Foot and Part of the Horſe: That 
the Earl had no Charge of the Army ; till 
the Zoth of Auguſt, when he brought it to 
York, and deſigned to have remained there 
with the Army, had he not received Advice 
from ſeveral Hands, that there was a Deſign 
to proſecute him in Parliament, which in- 
duced him to leave the Army under the 
Lord Conway, and come to London; adding, 
that "Newcaſtle was not under his Care: 
And as to the reſt of the Matters contain- 
ed in the ſaid Articles, he was not guilty ; 
praying he might have Time to produce 
his Proofs and Vouchers in his Defence. 

This Anſwer being delivered in the 23d 
of February, and communicated to the Com- 
mons, they reſolved not to reply, but join 
Iſſue on the Anſwer: Whereupon it was 
reſolved by the Lords, that the Trial ſhould 
be on the 22d of March in Weſtminſter- 
Hall; and the Commons appointed the fol- 
lowing Members to be their Managers, (viz) 
George Lord Digby, John Hampden, ohn 
Pym, Oliver St. ohn, Feoffry Palmer, Fohn 
Maynard, John Glyn, Eſquires, and Sir 
Walter Earle, Knight, | 

The Lords coming down from their Houſe 
to the Court erected in Meſtminſter-Hall, 
on Monday 22. March 1640. the Earl of 
Strafford was brought to the Bar by Sir 
William rs N Lieutenant of the Tower : 
After which the 'T wenty-eight ſpecial Ar- 
ticles, and the Earl's Anſwer to them, were 
read. 

Then Mr. Pym opened the Charge a- 
gainſt the Earl, acquainting their Lordſhips, 
that he was appointed to take off thoſe 
Vizards and Appearances of Truth, which 
were contained in the Preamble of the Pri- 
ſoner's Anſwer. ( But it is obſervable that 
Mr. Ruſhworth, that partial Collector, from 
whom this Trial is taken, has omitted that 
Preamble; and the Faction were ſo induſtri- 
ous to ſuppreſs it, that it never could be re- 
covered, any more than the Speech the Earl 

made 
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4 CRITICAL REVIEW of 


1640. 


16 Car. I. 
— 


The Wit- 


ne/jes produ- 
red, 


made in his Defence, of which Mr. Ruſhworth, 
gives no more than an Auſtract, though he omits 
nothing of the Charge; and the Speech alſo is 
now irrecoverably liſt. We muſt be content, 
therefore, with ſo much of his Defence as his 
Enemies have been pleaſed to communicate 10 us. 
But to proceed.) | 

Mr. Pym having endeavoured to anſwer the 
Preamble to the Earl's Anſwer, the Witneſſes 
were produced, to prove the Facts, the Earl aſ- 
ſerted therein, were not true; and firſt Sir 
Pierce Crosby was ſworn, to whoſe 'Teftimo- 
ny the Earl objected that he had been cenſur- 
ed in the Star-Chamber, for endeavouring to 
ſubborn Witneſſes againſt him (the Earl): 
That he broke out of the Fleet Priſon, to 


which he was committed, and never appeared 


publickly till now, when he was brought to 
give Evidence againſt him, or rather againſt 
the Court of Star- Chamber that cenſured him: 
W hereupon, ſome of the Lords moving to ad- 
journ, the Managers agreed to wave his Teſti- 
mony for the preſent ; but ſaid, they would 
bring him again another Day ; for they did 
not apprehend that he was charged with any 
thing that could invalidate his Teſtimony. 
Sir John Clotworthy was ſworn next, and 
depoſed, That having voted againſt a Bill in 
the Houſe of Commons, in Ireland, Sir George 
Ratcliffe, a Relation of the Earl's threatned to 
deprive him of a Leaſe he was poſſeſſed of; 
and that Sir Pierce Crosby alſo having ſpoken 
againſt a Bill, Sir George Ratcliffe ſaid to him, 
That was not Privy-Councillor like. 
Lord Ranelagh depoſed, That Sir Pierce 
Crosby having voted againſt a Bill, tranſmitt- 
ed by the Deputy and Council, was ſequeſtred 
trom the Council, by the Advice of that Board, 
and did not know but this might proceed from 
the ſaid Deputy's Motion, it being moſt pro- 
per for him. | 
Lord Mountnorris depoſed, That Sir Pierce 
was ſequeſtred from the Council Table, on a 
Complaint made by Sir George Ratcliffe, 
touching his voting; and it was done by a Ma- 
jority of the Council, of whom the Lord De- 
put y was one. 5 
Sir Nichslas Barnwell depoſed, that he, 
(the Deponent) voting for the old Boroughs, 
which had been ſequeſtred from the Houſe on 
Account of a Judgment againſt them in the 
Exchequer - Chamber, Sir George Ratcliffe 
threatned to quarter 5000 Men upon him ; but 
the Lord Deputy was not then in the King- 
dom. 


Mr. Egor depoſed, That the City of Dublin 


was compelled to pay 55 J. a Month to be ex- 


empted from quartering of Horſe, which was 
thought a Grievance, and contrary to their 
Charter: But, being asked if the Lord Depu- 


, ty's Horſe and Foot-Guards were not billeted 


there before his Time, he anſwered, that the 
Foot were, but the Horſe only for a Month at 
a Time, or ſo; and it was never drawn into 
a Matter of Money. | 

A Remonſtrance of the Houſe of Lords of 
Ireland was produced next, to prove that the 
Earl had endeavoured to ſubvert the Laws, and 
corrupt the Adminiſtration of Juſtice : To 


which: the Earl objected, That this was a | tribution, to ſupply the Deficiencies : That 


| 


Matter fallen out fince his [Impeachment ; and 
that it was ptocured by a Faction, as he ſhould 
ſhew hereafter. The Managers replied, he 
ought not to be allowed to charge the Com- 
mons with Faction and Conſpiracy, and de- 
manded their Lordſhip's Juſtice. The Earl, 
thereupon, ſaid, he had no Intention to reflect 


on the Commons of England, or Ireland; 


but upon ſome that were not Members of 
either Hout 

Upon reading the Remonſtrance, the Ma- 
nagers obſerved, That all the Earl's glorious 
Declarations of his own' Merits, were conſu- 
ted, and Sir Edward Marder was next pro- 
duced, to prove that [reland bore its own 
Charges, before the Earl's Adminiſtration ; 
and the Lord Mountnorris, and Sir Robert 
Pye, gave Evidence in order, to the ſame 

ect. 
W hereupon the Earl demanded, if the con- 
ſtant Charge of the Government did not ex- 
ceed the conſtant Revenue when he came 
thither ? The Managers admitted it did; but 
ſaid, that Deficiency was ſupplied by a Loan 
of 1 20, ooo l. from that County; ſo that 
nothing went from England: To which the 
Earl replied,” That, notwithſtanding that Loan, 
the Crown was indebted near 100,000 [. 
when he went thither. 

Sir Adam Loftus, the Vice-Treaſurer, was 
ſworn next, and depoſed, T hat the Earl made 
uſe of 24000 J. of the King's Money, not- 


withſtanding his Majeſty's Neceſſities, but 
that it was repaid about three Months ſince; 


— 
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which, the Managers obſerved, was ſince this 
Proſecution began: And they inſiſted, that if 


the Earl would anſwer any Thing that had 


been alledged againſt him, he ſhould do it pre- 


ſently. To which the Earl ſaid, That the 
Remonſtrance, and ſome other Things, hav- 
ing been produced in Evidence againſt him, 
which he did not expect, he deſired he might 
have Time to recolle& himſelf; but was told, 
the Commons did not preſs theſe Things as 
Matter of Crime, but to confute the Untruths 
in the Preamble to his Anſwer; and there- 
fore, there needed no farther Time to anſwer 
theſe Particulars. | 


Whereupon, the Earl entered immediately e Fand. 


on the Defence of the Preamble to his An- fend: be 


ſwer: And firſt, as to that Part of it, which 
ſhewed that many good Laws had been made 
in Ireland, by his Means, he obſerved, that 
was not denied directly, only it had been re- 


Preamble u 
bis Anſwer, 


torted upon him, that good Laws were of no 


uſe where an arbitrary Government was ſet 
up againſt the Laws; but, as this was part of 
i enſuing Charge, he ſhould ſpeak to it here- 
after. 

And though it was objected there had been 
but two Parliaments in his Time, it was evi- 
dent there had not been ſo many in fifty 
Years before: And he ſtill inſiſted, he had 
never been concerned in any Monopolies, but 
always diſcouraged them: And it was ſuffici- 
ently evident now, that his Commiſſion was 
not more extenſive than his Predeceſſors. 

It appeared alſo, that the Revenue of [reland 
fell ſhort; and there was a Neceſſity of a Con- 
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the Crown was 100,000 /. in Debt when he 


16 Car. I. ent thither; and he left 100,000 J. in the 


ing's Coffers when he came away, having 
Jag Sat conſiderable Sums beſides in Purchaſes 
for the Crown: (Indeed, the Commons ac- 
knowledged that the Revenue had been en- 
creaſed ; but ſuggeſted that it had been done 
by indirect Means.) And they ſaid it was not 
true, that Ireland did not ſupport itſelf when 
he came thither ; for, what was deficient in 
the Revenue, it appeared, was raiſed by Con- 
tributions in that Kingdom : To which the 
Earl replied, that what he meant, was, that 
the con/lant Revenue was not ſufficient then ; 
whereas it was now, though 600 Horſe were 
added'to the Army. ; 

And, as to his _ 24000 l. of the King's 
Money, he had the King's Warrant to make 
uſe of 40000 J. for three Years at a Time, 
when there was a Surpluſage of 100,000 /. in 
the Treaſury ; and that it appeared he had re- 
paid it before the Time appointed: And that, 
while he had it, there was the Value of 40,0007. 
left in the Comptroller's Hands, as a Security, 
purſuant to the Warrant. However, by an 
Order from the Commons of Jreland, (by 
what Law he knew not) his Magazines were 
ſeized, his Goods taken away, and given to 


others, to ſell at their own Price; and his 


Servants and People impriſoned, as if he had 
been already convicted of 'T reaſon. 

'That he had not only cauſed the Goods and 
Poſſeſſions of the Church to be reſtored, as he 
affirmed in the Preamble to his Anſwer ; but 
procuredan Act of Parliament to prevent their 
being waſted or embezzled for the Future: 
Nor was there any Proof of his cauſing theſe 
Reſtitutions to be made by illegal Methods, as 
had been ſuggeſted. He ſtill inſiſted, he had 
preferred many deſerving Men in the Church; 
and, that the Numberof Proteſtants was great- 
ly encreaſed in Dublin, ſince his Ad miniſtra- 
tion; which the Managers did not now con- 
trovert. | 

He obſerved further, that it ſeemed to be 
admitted he had preferred none but Proteſtant 
Officers: And as to the quartering of Soldiers 
in Dublin, it appeared that former Deputies 
had their Guards quartered there. | 

It was manifeſt alſo, that the Shipping of 
Ireland was vaſtly encreaſed; there being now 
an hundred Tons to one there was when he 
arrived there; and the Cuſtoms were advan- 
ced from thirteen to forty thouſand Pounds 
per Aunum. 

He admitted Sentences had paſſed againſt 
ſome Jurors in the Star-Chamber, for going 
contrary to plain Evidence; however, he had 
but one Voice there, and thoſe Sentences ap- 
peared to be founded upon the greateſt Reaſon; 
for, unleſs a ſttict Hand were kept over the 
Natives, their Prieſts would lead them as they 
pleaſed; it is plain they did not, or rather 
would not, underſtand the Evidence. 

That as to what had been ſuggeſted of his 
wronging his Majeſty of 5 or 6000 J. per Ann. 


in the Cuſtoms, he ſhould make it appear, 


when he came to anſwer that Article, that he 
had made a very advantageous Bargain for the 
Crown. And thus having gone through the 


condo to his Anſwer, he obſerved, that the 
N-.9g1; 


Evidence of Sir John Clotworthy and the Lord 
Ranelagh did not concern him ; that the Evi- 
dence of other Witneſſes, related to what had 
been ſpoken when he wasout of the Kingdom ; 
and, indeed, that Sir George Ratcliffe, and not 
he, was affected by their Teſtimony. | 

That he had Witneſſes to prove, that the 
Preamble to the AR for the four Subſidies, was 
the general Vote of the Houſe of Commons, 
and never excepted to, till he was impeached ; 
and the Reaſon of excluding Sir Pierce Crosby 
from the Board, was, his having voted for the 
Bill in Council, and ſet his Hand to the 
Tranſmiſſion, and afterwards voted againſt it 
in the Houſe. 

The Managers, in their Reply to the Ear], 
ſeemed to admit a great deal of what he had 


affirmed, in the Defence of the Preamble to 


his Anſwer, to be true; but obſerved, 'T hat 
if the Charge ſtill remained in Force, as they 
conceived it did, the Services he had done 
could not mitigate his Crimes ; that if it were 
true, that he himſelf had not encroached on 
the Privileges of Parliament ; yet if, under 
his Government, thoſe Privileges had been in- 
vaded by others, he could lay no great Claim 
to Merit: And as to the Earl's Obſervation, 
that many Things were not proved, they on- 
ly deferred producing that Part of their Evi- 
dence till they came to the Articles: That if 
he had oppoſed Monopolies, he might do it 
for ſiniſter Ends; and doing his Duty in one 
Inſtance would not compenſate for his Neglect 


of it in another. They concluded, that what 


they had forborne to reply toin the Preamble, 
would be made good in the Charge; and then 
the Court adjourned. | 
The Peers being aſſembled again in Vet- 
minſter-Hall, the 24th of March, and the 
Earl brought to the Bar, Mr. Serjeant May- 
nard opened the firſt Article of the Impeach- 
ment, relating to the Alteration of his Com- 
miſſion, as Lord-Preſident of the North; to 
prove which ſeveral Parts of the Commiſſion 
were read: And afterwards John Gere was 
ſworn, who depoſed, that in November 1632, 
his Father, Sir Thomas Gore, was arreſted at 
London, by a Serjeant at Arms, for a Con- 
tempt to the Court of the Preſident and Coun- 
cil of York ; and he appealing to the Privy- 
Council, the Earl of Strafford fell on his 
Knees, and beſought the King, that if he had 
not Power to bring in a Delinquent, who af- 
fronted the Court, upon his ſtepping out of the 
Precincts of its Juriſdiction, he might leave 
that Service, and lay his Bones in his own 
Cottage; and that his Father was after- 
wards detained eighteen Weeks in Cuſtody. 
Other Witnefles depoſed, that the Earl 
would not ſuffer Prohibitions in the North; 
and cauſed ſuch Perſons as brought them 
to be ſummoned before the Preſident and 
Council thete, and committed to priſon. 
The Managers having finiſhed their Evi- 
dence on this Article; and the Earl bein 
ordered to proceed in his Defence, he de- 
fired he might retire and peruſe his Notes; 
but they would only give him leave to look 
over them at the Bar; which the Managers 
told him was a Favour. The Earl anſwer— 


ed, the Caſe was different where a Men was 


U u impeached 


* 
7 
= 7 
# 
F 1 
194 
UL 14 
* 
4 
ij 
* 
% 
1 
> 
: 4 
> * 
H kd 
Wo 
1 \ 
3 
1 
1 
7 N 
4 « 
70 
1 
* 
4 
1 
- '4 U 
1 {i 
4 
* 


2322 n 
— 8 
— — 
— — 

— — * 
— = 


r 
» — — = 
a - « . 


170 


A CRITICAL REVIEW of 


6 


1640. 
16 Car. I. 


WY ww) 


"XY N 1%. 
LS tet. TE „ 2 


— * 
—_— 
1 * 
- 5 Py —— — - 
” o_ = — 
— 
es ns as net. 


impeached for a known Treaſon, and where 
he was to anſwer ſuch a mixed Charge; 
and he thought it very ſtrange that when 
a Thouſand Miſdeameanors would not 
make one Felony, twenty eight Miſdemea- 
nors ſhould amount to High-Treaſon. As 
they were acknowledged ſeparately to be but 
Miſdemeanors, he ought to have had the 
Benefit of Counſel, and his Witneſſes ex- 
amined upon Oath: But he, under Pre- 
tence that theſe Miſdemeanors amounted 
to Treaſon together, was debarred of thoſe 
Privileges, and had not been ſuffered to 
ſummon his Witneſſes till the Friday before; 
though the Facts, he was charged with, were 
great Part of them, ſaid to be done in ſre- 
land. 

And, in Anſwer to this Article, he ſhew- 
ed he did not procure the Clauſes, they 
found fault with in the Commiſſion ; but 
that the King's Council, on receiving the 
Commiſſion, uſually inſerted what they con- 
ceived might conduce to his Majeſty's Ser- 
vice; and it was approved by the Lord- 
Chancellor before it was ſealed. And as to 
the Execution of it, he had never done one 
Act in Purſuance of it, ſince it was made, 
being moſt of the Time abſent in Treland ; 
however, the Preſident and Council of York, 
from the firſt Inſtitution of that Court, had 
both a Star-Chamber and Chancery Power. 

As to the Evidence of Gore, it related to 
a Tranſaction before the Date of the Com- 
miſſion, with which he was not charged, 
and conſequently he was not obliged to give 
any Anſwer to it ; and neither he, nor any 
other, he obſerved, pretended to prove, that 
the Earl procured the Clauſes in the ſaid 


- Commiſſion, and that the reſt of the Evi- 


dence in this Article conſiſted of Hearſays. 
Then he produced his Witneſſes, to ſhew he 
was abſent in Ireland moſt Part of the Time, 
between Fuly 1633 and 1639; and that he 
never acted as Preſident of Yor#, ſince that 
Commiſſion was renewed in the eighth Year 


of the King: Concluding, that, as he was 


charged only with procuring and executing 
this Commiſſion, he conceived he had given 
a full Anſwer to both. 

The Managers replied, That what Gore 
had depoſed ſhewed the Reaſon of the enlarg- 
ing the Commiſſion, (viz.) the Earl's fal- 


ling upon his Knees before his Majeſty, 


when his Father was arreſted; and that, 
from what the other Witneſſes depoſed, it 
was probable he was privy to the Alte- 


ration of the Commiſſion; and though this 


alone was not Treaſon, yet the whole Charge 
together, amounting to the Subverſion of the 
Laws, was 'T reaſon, and this was one Evi- 
dence of it. 

Then the Managers proceeded to the ſe- 
cond Article, which charged the Earl with 
ſaying, at York Aſſizes, That ſome of the 
Fudges were all for Law, but they ſhould 
find, that the King's Little Finger ſhould be 
heavier than the Loins of the Law. 

Theſe Words were atteſted by Sir Tho- 
mas Leyton, Sheriff of Yorkſhire, and ſeveral 
other Gentlemen, who depoſed, That they 


Charge of Treaſon, 


— — 


were ſpoken at the Summer Aſſizes, at York, 
in the Vear 1632, or 1633. 

To this the Earl anſwered, That it ap- 
peared he was in Ireland at thoſe Times, 
and conſequently the Witnefles were miſ- 
taken. He acknowledged indeed, he had 
ſaid at another Aſſizes, That the Little Finger 
of the Law, was heavier than the Loins of 
the King; and produced Dr. Duncombe, and 
Sir WMilliam Pennyman, as Witneſſes of 
his ſaying them; but abſolutely denied his 
ſaying the Words he was charged with in 
this Article. 

The Managers replied, Though their 
Witneſſes were miſtaken in the Time, yet 
their Evidence, in the Main, might be true : 
Whereupon, the Earl obſerved, If it were 
true, the Facts did not amount to High- 
Treaſon; and defired his Counſel might be 
heard to that Point, at a proper Time. 

On the Fourth Day of the hearing, viz. 
the 25th of March, 1641, the Managers 
proceeded to prove the third Article, which 
charged the Earl with ſaying, That Ireland 
was a conquered Nation, and the King might 
do what he pleaſed with them. And Robert 
Kennyday being produced as a Witneſs of 
theſe Words, the Earl objected to his Teſ- 
timony, that he had been convicted of Ex- 
tortion, and other Miſdemeanors, and bore 
a particular Grudge againſt him; obſerving, 
that it was a great Hardſhip, that ſuch Men 
were produced to give Evidence againſt him, 
as had been convicted of notorious Crimes 
during his Adminiſtration, and could not be 
ſuppoled backward in aſperſing him; But 
all his Exceptions of this Kind were over- 
ruled, and Kennyday permitted to teſtify the 
Earl's ſpeaking the Words charged in this 
Article. Richard Earl of Cork alſo atteſted 
the Earl ſpoke the Words, to whoſe Teſti- 
mony the Priſoner objected that he was a 
prejudiced Perſon, having been compelled by 


the Government of Jreland, to pay 150001. 


as a Compolition for his Miſdemeanors. 
The Lords Gormanſton and Killmalloch, 
depoſed, 'T hat the Earl, in the Preſence of 
both Houſes of Parliament in Ireland, de- 
clared, That Ireland was a conquered Nation 
5 22 * 2 Laws as from a 

onqueror : And Sir Perc 

the Haw Words. . — * 
d To this, the Earl anſwered, that the Na- 
tives of Ireland had ever appeared prejudiced 
againſt their Engliſh Governours; that they 
had occaſioned Proſecutions againſt many 
of them, who had manifeſted their Inno- 
cence, and ſhewn that they deſerved rather 
to be applauded than cenſured, when the 
firſt Heat was over, and Matters came to be 
calmly conſidered; that in the Adminiſtration 
of Juſtice, many Perſons muſt neceſſarily be 
offended. However, there was nothing in 
this Article that amounted to High-T reaſon; 
and, as it could be no more than a Miſde- 
meanor, he ought to have been allowed 
Counſel, and his Witneſſes examined upon 
Oath; which Advantages he was deprived 
of by their involving all under the general 


He 
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had no Opportunity given him, of pre- 
Neg on for bis Defence, till the Friday be- 
fore; and it was impoſſible in ſo ſhort a time 
to fetch his Witneſſes from Ireland, and pro- 
duce his other Proofs :- That in all other 
Courts, where the Defendant puts in his 
Anſwer, and it is not replied to; nor the 
Party allowed to prove his Anſwer; it is 
admitted to be true; and ſo it ought to be in 
this Caſe : That according to the Statute of 
Ed. VI. he ought not to be proſecuted for 
Words above thirty Days after they were 
ſpoken, and popular ACtions were to be pre- 
ſented within a Year or two at fartheſt ; but 
here he was proſecuted for Words, ſuppoſed 
to have been ſpoken ſix or ſeven Years be- 
fore. He deſired alſo, it might be conſi- 
dered, that the Laws and Cuſtoms of Jre- 
land were different from thoſe of England; 
and hoped their Lordſhips would diſtinguiſh 
therefore, and not judge him by thoſe of 
this Kingdom, where the Matter related to 
Treland. 

And as to what had been teſtified to ſup- 
port this Article, he acknowledged he was 
ſtill of Opinion, that Ireland was a conquered 
Kingdom, as it was recited to be ſo ſeveral 
Times, in a Statute of XI. Elizabeth, re- 
lating to the Attainder of that Famous Re- 
bel, Shan O Neil; and as the Words atteſt- 
ed were not intended to upbraid that Nati- 
on, but to ſhew how much they were 
obliged to the Kings of England, for ſuffer- 
ing them to be governed by the Laws of 
England, and not treating them as a con- 
quered Nation; he did not ſee how they 
could be taken amiſs; and, in Fact, no 
Man appeared offended with them, when 
they were ſpoken ; and it muſt be admitt- 
ed, that the Conqueror might have impoſed 
on them what Laws he pleaſed. 

'Then he called Sir Henry Slingsby as a 
Witneſs for him, who depoſed, That the 
Earl's deſign in that Speech appeared to be, 
to reconcile that People to his Majeſty's Go- 
vernment : That he knew they were very 
well taken by ſeveral, arid particularly by 
the Mayor of Dublin, who invited him to 
Dinner that Day ; when both he and the 
principal Citizens expreſſed themſelves ex- 
tremely well ſatisfied with what the Earl 
had ſaid. 

As to what the Witneſſes teſtified, relat- 
ing to their Charters, viz. That he ſaid, ' 
they were nothing worth, and the King 
might do as he pleaſed with them: He did 
not controvert his ſaying them, for that the 
Charters of Dublin were forfeited, by their 
making ſeveral By-Laws, contrary to the 
Common-Law ; and their neglecting ſeveral 
Duties they were obliged to perform by 
thoſe Charters, which had been complained 
of, both in the Council-Chamber, and the 
Parliament: He obſerved alſo, that the 
greateſt Part of the Aldermen were Recu- 
ſants, and ſtood upon their Charters, refu- 
ling to obey the order of the Council-board. 

Then the Lord Dillon was called as a 
Witnels for the Earl, who depoſed, that, 


the King's Council ſhewed, that the City 
exerciſed By-Laws, contrary to the Com- 
mon-Law ; and that the like Complaints 
were made by ſeveral Members of the Houle 
of Commons; particularly, that they hin- 
dered Engliſh Tradeſmen, from ſetting up 
Manufactures there. 

This was one of the Reaſons, the Earl 
obſerved, of his Queſtioning their Charters ; 
and averred that, at his going over thither, 
the Natives, being Papiſts, engroſſed the 
Manufactures to themſelves, and depreſſed 
the Engliſh ; but that now, there were three 
Proteſtants in Dublin for one, that was there 
when he went over; and he preſumed that 
what had chiefly incenſed that People fo 
much againſt him was, his interpoſing fo 
effectually in theſe Matters: However he 
had never gone about in a Judicial Way 
to deprive them of their Charters, but they 
ſtill enjoyed them in their full Latitude, 
All that he deſigned by theſe Repreſenta- 
tions, was, to keep them within ſome 
Bounds : That as to his ſaying, they mut 
expect Laws from the King, as a Conqueror, 
they were no Part of the Charge, and con- 
ſequently, he was not obliged to anſwer them : 
However, he never ſpoke them, which Sir 
George Wentworth atteſted from a Copy of 
that Speech he had by him. 

To this the Managers ſaid, that they 
had averred their Charge to be true, though 
they had not replyed to the Earl's Anſwer ; 
and therefore the Anſwer was not to be taken 
pro confeſſo ; nor would it avail him, that 
Ireland was governed by other Laws; for 
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* I. = Hardſhips of his Caſe again ; That | Dublin being brought to the Council-board, ay 
0 


the Words he had ſpoken, tended to the 


Subverſion of all Laws; and they could 
ſhew they were deeply reſented, though the 
the Mayor durſt not tell the Earl fo then: 
Then they produced ſeveral Witneſſes, who 
depoſed, that they believed, the Words 
charged were in another Speech, and not 
in that taken by Sir George Wentworth ; 
and that they were highly reſented, when 
they were ſpoken. | 

They inſiſted alſo, that the Common- 
Law was the ſame in England as in Ireland ; 
and, by a Statute there, Cauſes were re- 
ſtrained to their proper Courts; and the 
Lord Deputy and Council could not med- 
dle in Cauſes between Party and Party ; 
and if the Ear] could not produce a Sta- 
tute that authorized him, as Governor, to 
take Cognizance of private Cauſes, it muſt 
be admitted, he had erected an arbitrary 
Power, as would appear farther in the fol- 
lowing Article. 

Then the Managers proceeded to the 
fourth Article, which charges that he ſaid, 
in a Cauſe of the Earl of Cort's, He would 
have neither Law, nor Lawyers, diſpute 
his Orders; and that he would make the 
Earl of Cork, and all Ireland know, that 
an Act of State, was as binding in Ireland, 
as an AF of Parliament. To prove the 


Charge in this Article, the Earl of Cor“ 
was produced, and depoſed, that he was 
diſſeized of an Impropriate Rectory, on a 
| | Paper 
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Paper Petition to the Council; and that no 
Decrees were ever made there, concerning 
Lands, before the Earl of Strafford's Time: 
But it being demanded, if he himſelf, as Pre- 
ſident of Connaught, had not, on Paper Petiti- 
ons, done the ſame Thing, the Commons in- 
ſiſted that the Witneſs need not anſwer the 
Queſtion, becauſe it tended to make him ac- 
cuſe himſelf; and of this Opinion were the 
Lords. Then the Lord Cork depoſed farther, 
That having brought his Action, and repre- 
ſented to the Earl of Strafford the Hardſhip of 
being deprived of his Poſſeſſion, on a Paper 
Petition, without a Trial at Law, he anſwer- 
ed, Call in your Witneſſes, or, if you will not, 
T will clap you up in the Caſtle; for I tell you, 
I will not have my Orders diſputed by Law, 
nor Lawyers : That the Deponent being pro- 
ſecuted in the Star-Chamber, for making a 
long Leaſe of a Parſonage, contrary to an Act 
of State ; and repreſenting that he was not ap- 
prized of that Act, and therefore it was hard 
he ſhould be proſecuted for it; the Earl of 
Strafford ſaid, I tell you, my Lords, as great as 
you are, I will make you, and all the Subjects 
of Ireland know, that any Act of State, made, 
er to be made, ſhall be as binding to you, and 
the Subjects of Ireland, during my Government, 


as an Att of Parliament. 


The Lord Ranelagh depoſed, That no De- 
crees concerning Lands, were ever made by 
the Council, before the Earl of Strafford's 
Time. John Waldron depoſed, That, in a 
Cauſe between the Merchants of Galloway, 
and others, concerning a Leaſe at the Council 
Table, Mr. Martin, the Merchant's Counſel, 
inſiſting on an Act of Parliament in behalf of 
his Clients, the Earl of Strafford ſaid, He 
would make him know, that an Act of that 
Board ſhould be as good as a Statute, or to that 
Effect. Some other Witneſſes alſo depoſed, 
That they heard the Earl ſay the ſame Words, 
at the Council Table, four or five Years be- 
fore. 

Sir Pierce Crosby, depoſed, That the Earl 
of Strafford being at Dinner at the Deponent's 
Houſe, ſoon after his coming to Ireland, the 
Earl ſaid, I he lived, he would make an Act 
of State, equal to an Act of Parliament; add- 
ing, that Ireland was a Conquered Nation, 
and the Conqueror ſhould give the Law. 

To the Charge in this Article, the Earl an- 
ſwered, that the Council-board in Ireland, was 
a Court of Record, where they proceeded by 
Bill and Anſwer, &c, that his Care to preſerve 
the Authority of that Court, could not be con- 
ftrued a Subverſion of the Laws, the Law be- 
ing only adminiftred in another Channel, ac- 
cording to the Conſtitution of that Kingdom; 
and that this was the proper Court for the 
ProteCtion of the Engliſh Planters, and the 
proteſtant Clergy. 

The Lord Dillon, being called as a Wit- 


neſs for the Earl, depoſed, That, as long as he 
remembred, in all Cauſes of Plantation and the 
Church, the Lord Deputy and Council pro- 


ceeded as in other Courts of Equity ; and 
that upon Contempts of Acts of State, or Pro- 
clamations, the Parties were attached and 
brought before that Board, and ſometimes fin- 
ed and Impriſoned, and he had heard their 


* 


Judges ſay, that Acts of State in Ireland, were 
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a kind of Temporary Laws: Sir Adam Loftus 16 Cn. 
depoſed to the ſame Effect; but both of them 


declared, that none ever were fined for con- 
tempt, in Caſe of particular or private Rights ; 
and it ſeems, the Managers admitted, that the 
Council-T able there had Cognizance of Cauſes 
relating to Plantations and the Church, and 
of ſuch Cauſes as were recommended by the 
King to the Council ; but would not admit 
the Council to be a Court of Record, 

Upon this Evidence, the Earl of Strafford 
obſerved, that the Council-board in Jreland 
had another Conſtitution than it had here: 
That the Lord Cork's Caſe related to the 
Church, of which they had Cognizance, and 
deſired their Lordſhips would hear his Coun- 
ſe] upon the Statute of 28 Hen. 6. for remit- 
ting Cauſes to their proper Courts, by the laſt 
Clauſe whereof the King's Prerogative was 
ſaved: And as to the Words, he obſerved bare 
Words, of a higher Nature, would not have 
amounted to 'T reaſon, and ought to have been 
proſecuted within a ſhorter J ime, according 


to the Statute of 1. Ed. VI. c. 12. And fur- 


ther, That in the . Caſe of the Lord Cor#, 
where the Sentence was juſt and honourable, 
he might, without Offence, ſay, that neither 
Law nor Lawyers ſhould diſpute his Orders ; 
though it was very improbable he ſhould ſay 
thoſe Words, when that very Order referred 
the Matter to a Determination at Law. As 
to his ſaying that an ACt of State was equal to 
an Act of Parliament, my Lord Cort muſt 
have a very good Memory to make his Evi- 
dence agree ſo exactly with the Words of the 
Charge: However, as he had done no Act, in 
Purſuance of ſuch a Declaration, it could not 
amount to High 'T reaſon ; and he did not ſee, 
but, where an Act of State was made agreeable 
to, or in purſuance of, an Act of Parliament, 
and the fundamental Laws of the Realm, and 
to prevent ſome preſent Miſchief, till the 
Parliament might provide againſt it; ſuch an 
Act might be as binding, for the Time, as an 
Act of Parliament: And he accepted againſt 
Sir Pierce Crosby and ſome other Witneſſes, 
as prejudiced Perſons. | 

The Managers replied, That the Lord 
Cork's Impropriation, was a Lay-fee, and no 
Church Matter; and therefore the Council 
had not Cognizance of it: That the Priſoner's 
Government appeared to have been arbitrary, 
by his threatening to lay the Lord Cork by the 
Heels, if he went to Law; and it was not ma- 
terial, whether the Order was juſt or not, and 
that, though Acts of State were a temporary 
Proviſion till Acts of Parliament could be 
made; yet, when Things were propounded 
and rejected in Parliament, they ought not to 
be ſupplied by Acts of State; and called one 
Lotts to prove, that the Commons having re- 
jected ſome Bills; particularly one, which 
would have made it Felony for a private Perſon 
to have Gunpowder in his Houſe ; the Lord 


Strafford told them, that notwithſtanding they 


had voted againſt theſe Bills, he could make 
them Acts of State, which would do as well: 
The Earl objected to this Evidence as irregu- 
lar, being produced after the Reply ; but the 
Lords, however, admitted it: Whereupon 
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FA the Lord Strafford ſaid, he had received parti- | 
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cular Directions concerning the truſting Gun- 


powder in unſafe Hands, which he ſhould for- 


bear to open, as it tended neither to his Ac- 
':+tal or Condemnation. 
9 The Managers, on the 27th of March, 
1641, went upon the fifth Article, which 
charges, that the Ear], in Purſuance of the a- 
foreſaid Speeches, exerciſed an arbitrary Power 
over the Goods, Inheritances, Lives, and Li- 
berties of the Subject; and, particularly, pro- 
cured Sentence of Death to be paſſed on the 
Lord Mountnorris, and another Man, by a 
Council of War, in Time of Peace. | 
Then the Sentence againft the Lord Mount- 
norris was read, whereby he was condemned 
by a Council of War, to be ſhot, or loſe his 
Head, for ſome Speeches, expreſſing a Deſign 
of being revenged on the Lord Deputy, for 
an Affront he had received from him: And 
the Lord Mountnorris himſelf, being produced 
as an Evidence of the Proceedings of the 
Council of War againſt him, depoſed, that, on 
the 11th of December, 1635, he was ſum- 
moned to attend the Lord Deputy, at a 
Council of War the next Morning ; and that 
the Deponent having taken his Place in 
the Council as Vice Treaſurer, the Lord 
Deputy charged him with ſome Words, 
ſpoken three or four Days after the riſing 
of the preceding Parliament, and read the 
Words out of a Paper he held in his Hand: 
And the Deponent defiring he might be 
tried as a Peer, and an Officer of the 
Crown, and not by a Council of War, it 
was refuſed, and demanded of him, if he 


would confeſs or deny the Charge; and His 


Majeſty's Letter was read, directing him to 
be proceeded againſt in a Council of War, 
which put him into ſome Contuſion ; and 
the Lord Deputy gave him ſuch Language, 
as was not fit to be uſed to a Meaner Man: 
And the Paper, containing the Words he 
was Charged with, was atteſted by the Lord 
Moore, and Sir Adam Loftus; but the De- 
ponent denied the Words, declaring they 
were ſpoken by another Perſon, as he could 
rove, if he was permitted to ſend for his 
Witneſſes but this alſo was denied him. 
That the Lord Moore, who was one of the 
Witneſſes againſt him, was ordered to fit as 
one of his Judges, and the Deponent, being 
withdrawn about an Hour, was called inagain, 
and the Sentence pronounced againſt him ; 
when the Lord Deputy made a fevere Speech 
upon the Occaſion, and ſaid, There re- 


mained now no more (if he pleaſed) but to 
cauſe the Provoſt-Martial to do Execution: 


However, he ſhould ſupplicate his Majeſty 
as to his Life, and ſaid, he would ſooner loſe 
his Hand, than the Deponent ſhould loſe his 
Head, and the Deponent was then command- 
ed to Priſon; but not having his Health, 
he was ſuffered to reſide for the moſt Part 
at his own Houſe. 

The Lord Dillon depoſed, That he was 
at the ſaid Council of War; and that every 
Member, on giving his Vote, declared that 


he gave it, in confidence that Mercy ſhould 
No, 9. II. : ; 


be extended to the Lord Mount norris; and that 
when the Votes were given, the Lord Srraf- 
ferd ſaid, he had rather loſe his right Arm, 
than the Lord Meuntnorris ſhould loſe a Hair 
of his Head; and he would write to Bis 
Majeſty to ſupplicate his Mercy : That while 
the Lord Afountnorris was withdrawn, the 
Lord Straffird gave no Vote, or ſpoke one 
Word to incline them one Way or other; 
and the Lord Ranelagh gave much the ſame 
Evidence; only he added, That the Lord 
Deputy ſaid, as he had complained to the 
King, he expected that Honour from the 
Board, that his Cauſe ſhould be taken into 
Conſideration, and ſuch Redreſs given as was 
fit, demanding Juſtice on the Articles: And 
though he ſaid he would depend on thrir 
Judgments, yet he would hold them to the 
Point of the Articles, and not give them a 
Latitude of proceeding to make him Re- 
paration according to the King's Letter: 
But, after the Council fell into the Debate 
of the Matter, the Lord Strafferd ſaid not 
one Word, or gave them any Interruption ; 
and had declared before, if there was not a 
Neceſſity of his Preſence, he would withdraw. 

Other Witneſſes depoſed, That one 7 
mas Denewit was hanged by Martial Law, 
for Theft and Deſertion. 

To the Charge contained in the fifth Ar- 
ticle, the Earl anſwered, That there were 
twenty Officers preſent at the Sentence a- 
gainſt the Lord Mountnorris, wherein he was 
no Judge, but became a Suitor to His Ma- 
ty for him, ſo that he only ſuffered a few 

ays Impriſonment; and that, by his Com- 
mithon (which was read) it appeared he was 
impowered to exerciſe Martial Law. 

Then he called the Lord Milnot, who de- 
poſed, that Martial Law had been exerciſed 
in Ireland, ever ſince he remembred, with- 
out being complained of, either by the Com- 
mon Lawyers, or by the Parliament; but 
that, in time of Peace, it had only been 
exerciſed againſt Traitors and Outlaws. Sir 
Adam Loftus, and the Lord Robert Dillan, 
alſo depoſed, That they had known ſeveral 
Rebels, and Outlaws executed by Martial 
Law, but no others, in time of Peace. 

Sir Robert Farrer, and Sir George IVerit- 
worth depoſed, That the Lord Strafford tat 
as a Suitor, and not as a Judge, at the Trial 
of the Lord Mauntnorris, and did not vote 
or intermeddle in it himſelf; nor would ſuffer 
the ſaid Sir George Wentworth to give his 
Vote, becauſe he was his Brother. 

The Lord Strafford ſaid, he left the Mat- 
ter wholly to the Council, and the Lord 
Mauntnorris only ſuffered two Days Im- 
priſonment; the procecding being intended 
only for Diſcipline, to teach him to govern 
his Speech with more Modeſty : That he 
thought the Sentence againſt Denewt:t, was 
juft, being condemned tor ſtealing a quarter 
of Beef, and running away from his Colours, 
the latter being Death by Statute-Law; and 
that he had been burnt. in the Hand before. 
The Managers replied, that the Earl's In- 
tention to ſubvert the Laws was evident; and 
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vote in the Caſe : That his Commiſſion only 
impowered him to exerciſe Martial Law, 


when there was a Neceflity for it, which 
muſt be underſtood of a time of War; and 


none of the Witneſſes had proved that it 


was ever exerciſed in time of Peace, unleſs 
upon Traitors and Outlaws, that fled from 
Juſtice : That the Statute that made Deſer- 
tion Felony, directed, the Priſoner ſhould be 
tried by the Common Law, and then he 


would have had his Clergy. And the In- 


Ar, 6. 


ſtructions given to the Lord Falkland were 
read, importing, That ſuch as might be 
brought to a Trial at Law, ſhould not be tri- 
ed by Marſbal- Lau, unleſs in Time of Mar 
and Rebellion: And one of the Managers 
obſerved, that the Earl of 0 did not 
ſo much deſire the Blood of the Lord Mount- 
norris, as to have the Peers under his Girdle. 

On the twenty-ninth of March the Ma- 
nagers went upon the ſixth Article, which 
charges the Earl with diſſeizing the Lord 
Mlouninorris of his Freehold, on a Paper 
Petition. 

To prove which, a Decree was read, 
whereby the Lord Deputy, aſſiſted by the 
Chief Juſtice of the Common-Pleas, decreed 
Henry Rolſton to be put into Poſſeſſion of 
the Lord Mountnorris's Lands; and that 
Lord depoſed, that he was actually put out 
of Poſſeſſion of thoſe Lands accordingly, by 
a Warrant of the Earl of Strafford's; and 
Mr. An/low depoſed to the ſame Effect. 

The Earl anſwered, that the Decree was 
Juſt ; that his Commiſſion authorized him to 
determine ſuch Cauſes, and his Predeceſſors 
had exerciſed the like authority upon Peti- 
tions made to them; and produced the 
Lord Robert Dillon, and ſeveral other Wit- 
neſſes, to prove that former Deputies had 
made the like Decrees; and that the Pro- 
vincial Courts, which derived their Autho- 
rity from him, did the ſame: That the 
Decree was for the Relief of a poor Man 
the Lord Norris had violently diſpoſſeſſed of 
Lands of 200 J. per Ann. That it was ne- 
ceſſary to relieve the poorer Sort of People 
this Way, who could not undergo the Ex- 
pence of legal Proceedings; and that he 


receiv'd his Majeſty's Orders to relieve them 


as former Deputies had done: That he had 
obſerved the Rules that guided other Courts 
of Equity; and ul. the ſame Thing 
might be illegal here, it was according to 
the Laws and Cuſtoms of Ireland, by 
which he ought to be adjudged in this Caſe. 
Nor did he underſtand how the Enlargement 
of a Juriſdiction, (if it had been ſo) could be 
ſtrained up to Treaſon: This was of the 
Nature of a Court of Requeſts, and did not in- 


trenchonthe Juriſdiction of the Courts of Law. 


The Managers replied, that no Deputy 
had ever determined the Poſſeſſion of Lands 


b fore, unleſs in Plantation Caſes ; nor did 


his Majeſty's Letter warrant his doing of it. 
And the Earl of Cork, Lord Ranelagh, and 
o h:r Witneſſes depoſed, that no former De- 
puty ever determined Matters relating to 
Lands, in Equity, or otherwiſe. 


; 


| 
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and the Lord Strafford's Anſwer, alſo were wry 


read, importing, that when the Petitioner 
ſhould acknowledge the Juſtice of his Sen- 
tence his Requeſt ſhould be conſidered. The 
Lady Mountnorris's Petition to his Majeſty, 
and the King's Reference of the Matter to the 
Lord Deputy, alſo were read; wherein his Ma- 
jeſty direQs, that, upon ſuch a Submiſſion as 
the Lord Deputy ſhould approve, the Lord 
Mountnorris ſhould have Liberty to come 
to England; and Mr. Anſlow depoſed, that 
when the Lady Mountnorris petitioned the 
Deputy, he refuſed to receive the Petition. 

Evidence was produced alſo, where the 
Lord Deputy had decreed the Poſſeſſion of 
other Lands: But he ſhewed, that was done 
by the conſent of the Parties, and that the 
Poſſeſſion was not altered; and ſaid, he 
would make it appear, if they would ſuf- 
fer him to give the Lord Falkland's Book 
of Entries in Evidence, that there were 
Hearings between Party and Party, Injunc- 
tions to the Judges, and Warrants to the 
Sheriffs, to give Poſſeſſion of Lands, to be 
found in them: And that my Lord Maunt- 
norris might thank himſelf for his Reſtraint, 
not making his Submiſſion as his Majeſty 
directed: That the Lady Mountnorris brought 
bim only the Copy of a Petition to his 
Majeſty, an he told her he could do no- 
thing on a Copy. 

One of the Managers replied, that the 
Lord Strafford's Cruelty exceeded that of 
other Tyrants, for he kept the Lord 
Mountnorris in Priſon, till he ſhould ac- 
knowledge the Juſtice of a Sentence, which 
he knew to be unjuſt. Other 'I yrants 
ſometimes found out falſe Witneſſes ; but 
to make a Man a falſe Witneſs againſt him- 
ſelf was much more tyrannical : And they 
conceived the Charge ſtill remained, That 
the Earl of Strafford had determined Cauſes, 
which his Commiſſion, or the Authority he 
had received from his Majeſty, did not war- 
rant. | 

The next Day, being the 3oth of March, 
they opened the eighth Article; which 
charges the Deputy with impriſoning Adam 
Lord Viſcount Loftus Lord Chancellor of 
Ireland, George Earl of Kildare, and the 
Lady Hibbots, on Pretence of Diſobedience 
to his Orders : But the Managers inſiſted 
only on the Buſineſs of the Lady Hibbots, 
and dropped the reſt. They endeavoured 
to prove, that the Order was made contrary 
to the Opinion of a Majority of the Coun- 
cil ; and that the Lord Deputy was guilty of 
Corruption, in procuring Part of the Eſtate 
in Queſtion to be ſold to his Agents, in 
Truſt for himſelf, | 

The Earl of Strafford, in his Defence, 


brought ſome of the Council to teſtify, that a 
Majority ſigned the Order, and that no Mem- 


ber at the Board took any Exception to 
the ſigning of it ; and, as to the command- 
ing the Lady to perform the Order, on Pain 
of being fined and impriſoned, he obſerved, 


that it would be to no purpoſe to make Or- 
ders, if they could not enforce Obedience 
to 


Art. 8. 
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Art. 10, 


Je denied that the Lands were 
pci to his Uſe, and obſerved there 
was only Hearſay Evidence of it. | 

The Managers replied, that the Counci] 
had nothing to do with Freehold, unleſs it 
concerned Plantations, or the Church, or 
was ſpecially recommended to them; and 
and though that was not Treaſon of itſelf, 
yet it conduced to prove their general Charge, 
that he ſubverted the Laws. | 

Then they proceeded to the gth Atticle, 
which Charges his giving Warrants to the 
Biſhop of Downe and Connor, and his Of- 
ficers, to impriſon the poorer ſort of People, 
who refuſed to obey Eccleſiaſtical Decrees 
or Orders, and produced a Copy of the 
Warrant to prove it; and, when the Earl 


objected that the Copy was not proved, the 


Lords were ſatisfied with the Depoſition 
of Sir James Montgomery, who ſaid he believ- 
ed it to be a true Copy: Sir James alſo de- 
poſed, that he had ſeen ſeveral Warrants, 
under the Hand of the Biſhop of Downe's 
Chancellor, directed ſometimes to Conſtables, 
ſometimes to Apparitors, for apprehending 
Perſons, (twenty or thirty in a Warrant), 
and known them executed with great Cru- 
elty, wounding, beating, and impriſoning 
the Parties; and that he himſelf was charged 
to be aſſiſting in the Execution of ſuch War- 
rants: Whereupon the Managers obſerved 
that his Acts of State, exceeded Acts of 
Parliament, for none could be puniſhed on 
the Statute, till a Writ de excommunicato 
capiendo iſſued ; but by Lord Strafford's War- 
rant, People were impriſoned, that appeared 
not on a Citation ; and that he did not 
only aſſume this Power himſelf, but con- 
ferred it upon others; and therefore it appear- 
ed high time to charge him with ſubyerting 
the Laws of Ireland. 

But the Earl produced Witneſſes to prove, 
that former Deputies had iſſued the like 
Warrants, and that this to the Biſhop of 
Downe, was the only Warrant he ifſued 


of this Kind; and ſaid, if he had not act- 


ed altogether agreeable to Law, he hoped 
every Miſtake of the Law did not amount 
to High Treaſon ; for if it did, there would 
be more Proſecutions for Treaſon than Treſ- 
paſs. The Managers replied, as before, 
that though this ſingle Act was not Trea- 
ſon, it was a ſtrong Evidence to prove his 
Subverting the Laws. | 

On lYedneſday March the 31/, the Ma- 
nagers proceeded to the roth Article, which 
charges him with raiſing the Cuſtoms for 
his own Benefit, having firſt taken a Leaſe 
of them. 

But he ſhewed that they were raiſed be- 
fore bis time, and that he was in a manner 
obliged by his Majeſty, to take a Share of 
the Leaſe, and that a greater Rent and Fine 
was given by him and his Partners, than 
former Farmers paid; However, he ob- 
ſerved that there could be no Treaſon in 
this Tranſaction: He acknowledged that 


the Cuſtoms were greatly encreaſed by a 


flouriſhing Trade, which ſhewed the Fal- 
ſity of the Remonſtrance procured from 
Ireland, relating to the Decay of T rade, 


'Then they went upon the twelith Arti- 
cle, which charged the Earl with mono- 
polizing Tobacco; They urged, tht the 
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Farmers of it were only his Agents and 


Servants; that he had publiſhed Proclan:- 
tions, prohibiting all Perfons importing it 
but his Patentecs, or felling any that v > 
not ſealed, and laying a Duty of two Shi 
lings a Pound on all Tobacco imported by 
others; inſomuch that Tobacco, that was 
ſold formerly for fix or ſeven Pence a Pound, 
was now fold at two and three Shillings a 
Pound. To which the Earl anſwered, that 
the Parliament of Ireland had petitioned, 
that the Duties on Tobacco might be ap- 
plied to the encreaſing the Revenue, aud 
they were ſo applied accordingly. That 
Eighteen-pence a Pound had been laid on 
Tobacco in King Fames's Time; and that 
the Proclamations complained of were iſ- 
ſued by his preſent Majeſty's Direction, and 
were of the ſame Nature with that publiſh- 
ed in England concerning Tobacco. That 
he was not privy to the ſelling Tobacco at 
unreaſonable Rates, and the Contractors ſtood 
upon their Juſtification, but had been ſhut 
up in Priſon by an arbitrary Order of the 
Commons of Ireland; and their Tobacco 
ſeized and fold, as he proved, by the very 
Orders of the Iriſb Houſe of Commons, 
which the Managers oppoſed the reading of 
a great while, but at length, they were 
permitted to be read: And the Earl obſerved, 
that, the Perſons employed being thus im- 
priſoned, and their Effects ſeized on, he 
was rendered incapable of giving a more par- 
ticular Account of that matter ; that whe- 
ther they had a good Bargain or not, was 
not material ; but at the time of the Con- 
tract, thoſe that now complained of it, had 
ſo little Notion of the Advantage of it, that 
they refuſed to become Partners in it : How- 
ever, were the Bargain never ſo good, it was 
not treaſonable. 

The Managers replyed, His Majeſty's 
Letter and Orders had been obtained on 
the Miſinformations of the Lord Srafferd ; 
and that there being the like Monopoly in 
England, could not juſtify that in Ireland ; 
that the Lord Strafford had the ſole Benefit 
of the Matter, and the Perſons named in 
the Contract were but his Servants; that a 
Proclamation could not make a temporary 
Law, and take away the Subjects Goods: 
That this was a great Breach on the Pro- 
perty of the Subjects; and if a Grant of 


the ſole Emption was ſuffered in this In- 


ſtance, it might be extended to every thing 
elſe: That if the Commons were deſirous, 
the King's Revenue ſhould be encreaſed, 
they did not intend that others ſhould feed 
upon him, while he was in Want himſelf: 
That the Earl was guilty of a double Trea- 
ſon ; Hf, In arbitrarily laying a Tax up- 
on the Subjects: Secondly, In depriving the 
King of his Revenue, under a Colour of 
advancing it: And that his daring to re- 
flect upon the Parliament of [reland, as 
Arbitrary and Tyrannical, ſhewed what he 
would do, and ſay of an Engl/h Parliament, 
in time of a Receſs, Ps 

it 
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On the firſt of April, the Managers pro- | in others to be Partakers of his Crimes; and 16 
. ceevel to the 13th Article, which charges | that he was anſwerable for the Actions of hig '7 Gn 
his Ingroſſing all the Flax in the Kingdom, Agents, who ſeized the . Goods, for his Uſe, | 
ordering it to be wrought in ſuch a man- Then the Managers proceeded to the I5th * ; I 
ner, as the Natives were unpraQtiſed in, and | Article, which charges him with levying Mo- 55 
ſeizing what was wrought contrary to his Di- | ney on the People, by Military Force; and 
rections. this is ſtiled a levying War againſt his Maje- 
As Evidence of this, a Proclamation and | fy and his People. N 
Warrant were read, commanding the Juſtices | To ſupport this Charge, Saviel, the Serjeant 
of Peace to aſſiſt the Officers, in ſearching for, | at Arms was produced as a Witneſs, who de- 
and ſeizing the Yarn prohibited by the Pro- | poſed, IT hat he received a Warrant from the 
clamation; and Proof was made of the Seiz- | Lord Deputy's Secretary, under his Lord- 
ing one Cart-load in Connaught. ſhip's Hand, by which he laid Soldiers on 
Sir John Clotworthy depoſed, That the Off- Delinquents Lands: That the Method was 
cers ordered to ſearch and ſeize the Yarn, a- | this; when a Complaint was made to the 
buſed their Authority, of which he acquainted | Lord Deputy, he iflued his Command to the 
the Lord Deputy, and was threatened by his | Party, to appear and anſwer it : And on Oath 
Secretary for being too officious z that upon | made, that it was ſerved on the Party; and 
ſending out thoſe Officers, the Markets were | he refuſed to obey the Order, a Warrant was 
deſerted, and then the Officers by the Juſtices | given toa Meſſenger, to apprehend him; and 
Warrants, broke open the People's Cheſts, and | if he could not be found, or was reſcued out 
Multitudes of the People were ſtarved by this | of the Hands of the Meſſenger, a Warrant 
means; and Part of the Ji Remonſtrance | was given to the Serjeant at Arms, who went 
was read, which ſaid the People died by thou- | in Perſon, or ſent his Deputy four or five 
ſands, by reaſon of theſe Oppreſſions. times to the Party's Dwelling; and if he 
The Earl of Strafford anſwered, that the | could not be had, the Serjeant applied himſelf 
Intent of thoſe Proclamations was certainly | to the chief Officer of the next Garriſon, and 
good, being to reform an Abuſe, and promote | ſhewed him the Lord Deputy's Warrant, who 
the Trade and Welfareof the Kingdom. That | thereupon ſent an Officer, and four or five Sol- 
they were ſigned by the Lord Chancellor Loftus, | diers, with their Arms, to his Aſſiſtance; and 
the Lord Primate, the Archbiſhop of Dublin, | they lived at free Quarter at the Party's Houſe 
the Chief Juſtices, and other Privy-Council- | till he complicu, or Satisfaftion was made: 
lors, though they were aſcribed only to him :, | That the De, onent had laid Soldiers in this 
That other abuſes had been reformed by Pro- | Manner on ſeveral Perſons ; that the greateſt 
clamation before; ſuch as the drawing by | Number he had ever laid was five, and an Offi- 
Horfe Tails, burning the Straw to ſeparate the | cer; and he generally laid but two or three, 
Grain from it, &c. and that this was to ren- | uſually Foot-Soldiers. | | 
der this Manufacture valuable, which, as it was Other Witneſſes depoſed, that they had 
managed, was worth nothing: That he had a | ſeen ſuch Warrants ſigned by the Lord Depu- 
particular regard to the Engliſb Nation, in | ty, and that Soldiers had been laid, in Purſu- 
promoting this Manufacture; obſerving the | ance of them, for not giving Obedience to 
 Woollen and Clothing Trade very much en- the Lord Deputy's Orders. 
creaſed there, which would in Time be very | Edmund Berne depoſed, 'T hat an Officer, 
prejudicial to England, if they were not di- and ten of the Lord Deputy's Guards, were 
verted from it by a good Linen Manufacture; | quartered in his Houſe, about twelve Miles 
and that, in attempting this, he had loſt three | from Dublin, in the Year 1639. That they 
thoufand Pounds. That if the Officers had | threſhed out his Corn, and ſold it; ſpent all 
been guilty of any Abuſe, they muſt anſwer | his Proviſions, and treated their Women with 
for it, though the moſt obnoxious Officer had | them ; plundered his Tenants, and ſeveral of 
been produced as a Witneſs againſt him, and | the Neighbours, and did him 500 J. Damage; 
upon complaint of thoſe abuſes, the Warrants | inſomuch that he was forced to break up 
were recalled : That there was Proof only of | Houſe, and ſerve as a Soldier in Flanders : 
the geizure of one Cart-load of Yarn ; and it | That this was for a Debt he refuſed to pay, 
was ſtrange that this ſhould ſtarve thouſands : | and might have compounded for five Poundss 
And indeed this Fact had no other Proof to | and that the Soldiers were quartered upon him, 
ſupport it but common Fame, and had been | after the Lord Deputy went-to England. 
raiſed and propagated by his Enemies; and | The Lord Straffird's Secretary, Mr. Little, 
that the Whole Value of the Linen Cloth, | being examined if ever he made out ſuch 
made in his Looms, did not amount to fifteen | Warrant for laying Soldiers on Berne, by the 
hundred Pounds, which could not occaſion the | Lord Strafford's Orders, declared he never 
Starving of thouſands : And, Laſihh, that Ac- | knew or heard of any ſuch Warrant. 
tions tending to Oppreſſion, if they had been | The Lord Ranelagh depoſed, That before 
proved could not amount to Treaſon. _ the Lord Strafford's Time, it was uſual to 
The Managers replied, that a good Inten- lay Soldiers on the Relievers of Rebels; and 
tion would not juſtify ſuch Oppreſſions as the | in caſe of Delinquency, and for levying Con- 
ſeizing of Men's Goods, and breaking open | tribution-Money, and the King's Rents ; but 
their Houſes by Proclamation : But this ſuffi- | he did not remember any Soldiers had been 
ciently ſupported their Charge, That he endea- | laid to compel Obedience in civil Caſes, be- 
voured to ereft a Government that ſhould depend | tween Party and Party before. | | 
upon mere Will and Pleaſure ; and it was no | The Managers ſtill urged, That the Lord 
Extenuation of his Crime, that he had drawn | Strafford's compelling the Subjects by Acts of 
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17 Car. I. 


Www Fa. III. And by an 


his Orders, was levying War 
and this was T reaſon by 25 
Iriſh Statute of 18 Hen. 
VI. this very Fact of ſeſſing Soldiers, by Lords 
or others, on the King's People, was T reaſon. 

To this the Earl anſwered, That what had 
been opened to be ſo extraordinary, was very 
frequent and ordinary in the Kingdom of Ire. 
land: That in all Times, the Officers and 
Soldiers of the Army had been the chief In- 
ſtruments in executing all the Juſtice of the 


Hoſtility to obey 
againſt the King, 


Kingdom; and indeed the King's Writs could 


not be executed there, but by their Power and 
Aſſiſtance. And the Earl calling Sir Arthur 
Tyrringham, and ſome other Witneſſes, they 
depoſed, that they had known Warrants in 
the Time of former Deputies, for laying Sol- 
diers in Caſes of Debt, as well as on the Re- 
lievers of Rebels, for Contribution-money, and 
for the King's Rents. And the Lord Straf- 


ford obſerved, that by T raitors and Rebels in 


Ireland, were meant only idle pilfering Fel- 
lows, ſuch as in England would be apprehend- 
ed by a Conſtable ; and that it was the Prac- 
tice of the Deputy and Council to quarter Sol- 
diers, not only on the Party himſelf, but on 
the Steps (Clans or whole Kindred) of the Re- 
bels. And the Managers admitted, that it 
was uſual to lay Soldiers on the Steps of ſuch 
Traitors and Rebels as abſconded, or refuſed 
to ſubmit to Juſtice; but added, that Uſage 


would not juſtify it, the Statute of 22 Elix. 


providing, that if any ſtood out, as T raitors 
or Rebels, five of the Sept, that bore the Sur- 
name, ſhould be fined by the Council-Cham- 
ber. 

The Lord Ranelagh depoſed, that in the 
Time of former Deputies, when the King's 
Rents were ſlowly paid, Acquittances were 
given out of the Exchequer, uſually to the 
Officers of the Army, who quartered Soldiers 
on the Defaulters till the Money was paid. 
Whereupon the Earl obſerved, that though it 
was now proved, and even admitted, that Con- 
tribution-money was levied eight Years before 
his Government, they had made this, Part of 
the Charge, of his having traiterouſly and 
wickedly deviſed to ſubdue the Subjects of 
that Realm, by levying that Money upon 
them. And, having produced the Lord Fall- 
land's Inſtructions, authorizing him to quar- 
ter Soldiers on ſuch as did not pay the King's 
Rents, he obſerved further, that the aſſeſſing or 


quartering Soldiers had never been interpreted 


Treaſon in the Chief Governor of Ireland; 


that it was a uſual Thing, both for levying 


Exchequer Rents, in Caſes of Debt, for Con- 
tribution-money, and for Contempts and Diſ- 
obedience to the Courts of Juftice; and he 
produced a Proclamation, from whence it ap- 
peared, that he did not introduce this Cuſtom, 
but found it in Ireland. 

As to the Miſdemeanors of the Soldiers in 
Berne's Caſe, he could not be anſwerable for 
it, ſince he was not in Ireland; neither did it 
appear the Serjeant had the Warrant from him: 
And, as to the Warrant given to Saville, it 
would be very hard to make this a Foundati- 
on for a Charge of High-Treaſon, without pro- 
ducing the original Warrant, or an atteſted 
Copy, which might have ſhewn the Limita- 

No. 9. III. | 


tions and Reſtrictions with which it was grant- 
ed; and it was ſome Conſolation to him, he 
ſaid, to ſee this terrible War, which he was 
charged with levying againſt the King and his 
Subjects, dwindled to a ſingle Inſtance of quar- 
tering three or four Soldiers on one Man. It 


muſt be a very great Strain that could heigh- 


ten this Act to High-T reaſon, and make it a 
levying War upon the King and his Subjects; 
eſpecially, when it had never been complained 
of till now. | 

T hat the Serjeant at Arms was a publick 
Officer, and his Warrant run in general 
Terms ; not for laying Soldiers on one parti- 
cular Man, but thereby to enforce the Decrees 
and Judgmentsof the King's Courts of Juſtice, 

'T hen he called Henry Dillon as a Witneſs, 
who depoſed, that theSerjeant at Arms execu- 
ted the laſt Proceſs of Contempt, both in the 
Courts of Chancery and the Exchequer; and that 
this was done, as well in Caſes between Part 
and Party, as where the King was cn. 

After which the Earl proceeded in his De- 
fence, and ſaid, he hoped their Lordſhips 
would not adjudge him a Traitor for laying 
(or quartering) two or three Soldiers on — 
refractory. Perſons, to bring them to Juſtice, 
it being the uſual Practice of that Country 
and eſpecially, fince it did not appear to have 
been done with a T reaſonable or corrupt In- 
tention: That, as his Majeſty's Deputy, he 
was authorized, in a more than ordinary 
Manner, to make uſe of the King's Troops 
for purſuing Rebels, and ſecuring the publick 
Peace, according to his Diſcretion ; and had 
there been no Precedent for ſuch a Warrant; 
it could not be charged on him as a Crime; 
for by his Commiſſion, he was empowered to 
govern according to the Cuſtoms of that 
Realm: That the Power of making War and 
Peace was given to the Lieutenant, by the 10 
Hen. VII. cap. 17. which was after the Sta- 
tute of 18 Hen. vi. they had cited : And fur- 
ther, that as the King was never concluded 
by any Statute where he was not named, ſo 
neither was the Deputy, who acted in] is ſtead. 
That the Statute of 18 Hen. VI. ſid, Ns 
Lord, or any other, ſhould, &c. But this 
could not affect the chief Governor, who was 
above the Condition of a Lord : That it ex- 
preſſed alſo the bringing of Rebels, Sc. which 
could never be extended to the King's Forces, 
who came to attach refractory Perſons; and, 
notwithſtanding that Statute, the chief Go- 
vernors had always aſſeſſed, or quartered Sol- 
diers, in Caſes of Diſobedience and Contempt, 
without any Imputation of Treaſon ; and con- 
ſtant Practice was ever held the beſt Interpre- 
ter of the Laws: And if the Fact had been 
Treaſon by the Statute-Laws of Ireland, it 
was not triable in England. It was very hard 
alſo, he conceived, that abſolete and antiqua- 
ted Statutes ſhould now be ſought out and re- 
vived, only to deſtroy him and his Poſterity, 
after ſo long and continued a Practice to the 
contrary. 

He obſerved farther, that the Statute of 18 
Hen. VI. was repealed by the 8th of Edw. IV. 
which enacts, that all the Statutes of England 
ſhall be in Force in Ireland; (among which 
is the 1 Hen. IV. which ſays, That nothing 


Y y 
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ſhall be adjudged Treaſon, but what is ſpecified | Then Richard Wade depoſed, that the 1641, — 
14. in the 25 Edw. III.) He cited alſo the 11th | Lord Z/mond petitioned the Deputy to go c. 16, 
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Eliz. c. 7. which impowers the Deputy to 
aſſeſs Soldiers; from whence he inferred, 
that it could not be Treaſon. There re- 
mained nothing more therefore, for him to 
clear, he ſaid, but that the Fact was not 
within the Meaning of 25 Edw. III. which 
makes it Treaſon to levy War againſt the King 
within his Realm; and he appealed to their 
Lordſhips Juſtice, Whether the laying of 
two or three Soldiers in this Manner, in 
order to bring a refractory Perſon to Juſtice, 
could, by any Conſtruction, be deemed a 
levying War againſt the King and his Peo- 
ple; it being done for the Maintenance of 
the King's Authority, Honour, and Juſtice, 
and not as an Enemy to him. wy 

The Managers replied, that no Uſage 
could give a Man Authority to commit 
T reaſon ; and beſides, the Precedents he had 
cited did not come up to his Caſe: That 
though he might have a Power to reſiſt Re- 
bels, and make Peace and War, this did not 
give him Power to ſend Soldiers to make 
War on his Majeſty's peaceable Subjects, 
whom he ought to protect: And his alledging, 
that the Statute of 18 Edw. VI. did not ex- 
tend to him, becauſe it did not extend to 
the King, was ſuch a Reaſon as the Com- 
mons did not expect to hear: That this was 
to aſſume a Power above-Law, and make 
himſelf equal to his Sovereign: And he was 
under a great Miſtake in thinking, he could 
not be tried in England for the Breach of an 
Iriſh Statute. As to the Repeal of that Sta- 
tute by the Engliſh Statute, which provided 
that nothing ſhould be 'T reaſon, which was 
not contained in the 25th of Edw. III. they 
confeſſed they were not prepared to ſpeak to 
that Point yet, but left it to thoſe who ſhould 
be appointed to give their Lordſhips Satis- 
faction in Point of Law. 

And as to his Intent; though he had no 
Deſign againſt the King's Perſon, yet if it 
was againſt his People, ſuch a levying War 
was High Treaſon : Then the Earl defiring 
a Receſs for one Day, it was granted, and 
the Houſe adjourned to Saturday the 3d of 


to England, to defend a Cauſe wherein the 
Deputy was Plaintiff; and he refuſed to grant 
the Petition, though he had obtained the 
King's Letter, ſignifying his Majeſty's Con- 
ſent to it. 

The Lord Roche alſo depoſed, that the 
Deputy refuſed him a Licence, to come over 
to defend himſelf againſt an Information in 
the Star- Chamber, which, he thought, was 
promoted by the Lord Deputy. 

Henry Parry depoſed, that in April 1638, 
his Maſter, the Lord Chancellor Ely, was 
committed to the Caſtle of Dublin by the 
Deputy and Council; and his Lord ſending 
the Deponent over to England to ſolicit for 
his Enlargement, the Deponent was appre- 
hended by a Warrant of Mr. Secretary 
Cook's, and forced to give Bond to return to 
Ireland, which he did; and appearing before 
the. Deputy and Council in Ireland, was 
fined 500 J. and committed Priſoner to the 
Caſtle, where he remained till he was utterly 
ruined ; but was never put to anſwer any 
Complaint in Writing, neither was there 
any Petition againſt him; but that his Fine 
was afterwards reduced to 250 J. of which 
he had actually paid 184 J. 

Mr. Fitzgerald depoſed, That the Com- 
mons of Ireland, in the Beginning of No- 
vember then laſt paſſed, drew up a Remon- 
ſtrance of their Grievances, and preſented it to 


the Lord Deputy Wainsford ; and ſeeing 


they ſhould be diſſolved thereupon, conſtituted 


a Committee to repair to England, with a 
Particular of their Grievances; and on the 
12th of the ſame Month, they were pro- 
rogued, without any Redreſs of the Things 
complained of: That the next Day the Com- 
mittee was ſummoned before the Council- 
Board, and avowing their Deſign of „ ape. 


to England, the Lord Deputy Vainsford bi 


them take Notice, that there was a Procla- 
mation iſſued, to reſtrain the Subjects of 
Ireland from repairing to England, and charg- 
ed them on their Allegiance, not to depart, 
till his Majeſty's Pleaſure was known. A 
Clauſe of the [rib Remonſtrance alſo was 


Pen er bf 2 ORBOL oo i RITES 3 > — e 4 "WEE 2 5 SLORY "x = . px BE "a >» ett 
FJ ˙ ˙—J— . oY 935 FO WIL LEI EARS? — 


924 ws 


April. 
The Peers being aſſembled on the 3d of 
April, and the Earl brought to the Bar, the 


read in Evidence againſt the Earl, complain- 
ing of the Proclamation reſtraining the Sub- 
jects of Ireland from coming to England, 


Art. 16. 
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Managers proceeded to the ſixteenth Article; 
which charges him with reſtraining the Sub- 
jects from going out of the Kingdom, in 
order to prevent their petitioning againſt his 
Oppreſſions and tyrannical Adminiſtration. 
For the Proof of which, they produced 
certain Propoſitions made by the Earl to the 
Council-Board in England; and particularly 
one dated 17 Febr. 1631. of the following 
Tenor, viz. That no complaint of Injuſtice or 
Oppreſſion, be admitted here againſt any, un- 
p a it appeared the Party firſt made his Ad- 
reſs to the Deputy; and a Proclamation iſſued 
by the Deputy and Council, and dated 1 
Sept. 11 Car. was read, which required all 
Noblemen, Undertakers, and others, who held 
Eſtates and Offices in Ireland, to re/ide there 
and not depart the Kingdom without Licence 
from the 


eputy, : 


and having Acceſs to his Majeſty, in order 
to procure a Redreſs of their dee 
as their Anceſtors uſed to do. 

To the Charge in this Article, the Earl an- 
ſwered, That, notwithſtanding he was accuſ- 
ed of ſubverting the Laws of Ireland, the 
Law never had fo free a Paſſage as in his 
Time: And as to that Part of the Charge, 
concerning the Inſtructions he procured to 
prevent all Complaints of Injuſtice and Op- 
preſſion, he thought it reaſonable the Deputy 
ſhould be apprized of the Complaint before 
it was brought over: It muſt be very diſ- 


7 | couraging to the Miniſtry, and very incon- 


venient for the Subject, to be drawn over 
hither on every little Complaint, for which 
they might have Redreſs at Home; and it 
appeared from the Inſtructions themſelves, 
that theſe were the Motives, on which they 
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WAYS 


were founded, and not any Deſign in him, 
to aſſume a greater Authority than became 
him : That the Proclamation, reſtraining the 
Subjects of Ireland to go abroad without Li- 
cence, was warranted by the Statutes of that 
Kingdom. IF 2 

Then he produced a Petition to his Majeſty, 
form Ireland, in the Year 1628, ſhewing 
that, in Reſpe& of the Non- reſidence of ma- 
ny of the great Men of that Kingdom, 
who ſpent their Eſtates abroad, the Nation 
was impoveriſhed ; and therefore they pray, 
that ſome Order might be taken, that both 
they, and all Undertakers, who had Eſtates 
beſtowed on them, for the Improvement 
and Support of the Kingdom, might make 
their Reſidence in Ireland, one half of the 
Year at leaſt, and not depart without Li- 
cence. | | 

Then he produced his Majeſty's Anſwer 
and Orders on the faid Petition ; the In- 
ſtructions to the Lord Falkland of the like 
Tenor, and his Majeſty's Letter for iſſuing 
the Proclamation complained of (T hat none 
ſhould depart the Kingdom without Licence.) 

Upon this Evidence, the Earl obſerved, 
That the Proclamation was iſſued by the 
whole Council, the two Chief Juſtices be- 
ing preſent, to whom Matters of Law were 
always referred; and that indeed, he was 
reſtrained by his Commiſſion from publiſh- 
ing this, or any Proclamation, without the 
Concurrepce of the Council. He obſerved 
alſo, that it was upwards of a Year ; after 
his Majeſty's Letter, that this Proclamation 
was iſſued, and then it appeared abſolutely 
neceſſary to reſtrain O Neal and Tirconnel, 
who had great Influence over the Iriſb Septs, 
and had Regiments in the Spaniſb Service, 
from going over, and carrying his Majeſty's 
Subjects into foreign Countries; as alſo to 
reſtrain the Popih Noblemen, from going 
or ſending over their Children and Depen- 
dants to Duoay, St. Omers, and other Popiſb 


Seminaries; and without ſuch an Authority 


it was impoſſible for the Deputy to take 
Meaſures for the Security of the Kingdom. 

He obſerved alſo, that many Things 
were now alledged againſt him, which were 
no part of the Charge, and which he could 
not be ſuppoſed prepared to anſwer, not be- 
ing apprized of them before. | 

That the fouleſt Thing he was accuſed of, 
ſeemed to be, his defaming the Lord Eſmond 
to the Prejudice of his Cauſe ; but, though 
that Lord was reſtrained from coming over 
for ſome time, for very juſtifiable Reaſons, 
he proved, that he was ſuffered to come 
over time enough to defend his Cauſe, to 
join in the Commiſſion, and examine his 
Witneſſes; and that the Lord E/mond ac- 
tually deferred his coming over, halfa Year 
aſter he had obtained a Licence, which ſhew- 
ed he was in no great Haſte. 

That he was unwilling to remember what 
the Lord Roche w:s charged with in the 


Star-Chamber ; but rie detaining this Lord | 


was no Part of the Charge, and therefore he 
was not obliged to anſwer it; and as for others 
they were only reſtrained from going to 


Douay, St. Omers, and other Pp; Semi- 
naries ; and ſome had been cenſured by the 
Council-Board for other Contempts, and 
not for departing the Realm without Li- 
cence, as had been charged: And as many 
of theſe things were done by the Autnority 
of the whole Council, he conceived, they 
ought not to be charged ſingly upon him: 
He obſerved alſo, that the Criminals them- 
ſelves, who had been cenſured, were pro- 
duced as Witneſſes againſt him; but if the 
Judge was to be condemned on the Tefti- 
mony of the Party puniſhed, no Man would 
venture on the Office of a Judge. 

The Earl then called the Lord Robert 
Dillon, as a Witneſs, who depoſed, that it 
being ſuſpected the Lord Eſinond, had em- 
ployed ſome Aſſaſſins to cut off Sir J/al/ing- 
ham Coke, the Council reſtrained him trom 
going over, till the Judges had determined 
whether the Fact was 'T reaſon or not; and 
the Earl demanding, if the Lord Dillon re- 
membred the Sentence againſt Parry, the 
Managers inſiſted, his Lordſhip might not 
be examined as to that, becauſe he was one 
of the Council, and it was asking the Judge 
whether the Sentence was juſt. To which 
the Earl anſwered, that it was as equitable 
to examine the Judge as the Delinquent; 
but he was not ſuffered to be examined, 
however, as to this. t 

Sir Adam Lofius alſo depoſed, that the 
Lord Eſinond, was detained on the Evidence 
of a Rebel in Dublin Caſtle, who charged 
that Lord with employing certain Rebels 
and Out-laws, to lie in Ambuſh for Sir 
Walſngham Coke, near his Houſe ; but the 
other Witneſſes not ſupporting his Teſti- 
mony, the Lord Eſmond was diſmiſſed as 
ſoon as the Examination was finiſhed, which 
laſted about three Weeks or a Month. 

The Earl concluded his Defence to the 
Charge in this Article with obſerving, as on 
the reſt, that there was no 'T reaſon in it: 
And as to the Matter of Miſdemeanor, he 
ſaid, he hoped their Lordſhips would give 
him time to examine his Witneſſes, and that 
his Counſel might be heard, and then he 
did not doubt but he ſhould acquit himſelf, as 
became him. 

The Managers replied, It appeared the 
Ear] had taken Cauſes from the ordinary 
Juriſdiction, and brought them before him: 
And that he had procured Inſtructions to 
debar the Subject of all Acceſs to his Maje- 
ſty with Complaints of his Injuſtice and 
Oppreſſion, and to prevent their reſorting 
to Popiſh Seminaries : That what was ap- 
plicable to Reſidence for the Defence of the 
Kingdom, he had made a Reaſon for re- 
{training all Reſort to England. And as to 
the Earl's Obſervation, that there was no 
Treaſon in the Matter, they gave the ſame 
Anſwer as before; that the Multiplication 
of Acts, all tending toan Arbitrary Power, 
made the 'T reaſon. 

Then the Managers proceeded to the 
nineteenth Article; which charges the Ear] 
with framing a new and unlawful Oath, and 
impoſing it on the Scats in Ireland: To prove 

which 
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which Sir James Montgomery depoſed, that 


17 Car, J. the Earl ſent for the Scots Nobility and Gen- 
Www try in Ireland, and propoſed to them their pe- 


titioning that an Oath might be adminiſtered 
to them, as a Teſt of their Loyalty ; and that, 
thereupon, the Biſhop of Rapho was appointed 
to draw up a Petition, and it was drawn up 
accordingly ; in which the Scots were made 
to expreſs their Deteſtation of the Rebellion in 
Scotland, and of their entering into an unlaw- 
ful Covenant, and to defire the Deputy to ad- 
miniſter an Oath to them, whereby they 
might have an Opportunity of vindicating 


' themſelves ; and the Petition being preſented 


to the Deputy and Council, an Act of State 
was made for framing an Oath, and tendring 
it to all thoſe of the Scot;fþ Nation of Ireland. 
By this Oath they ſwear to obey the King, 
and defend his Regal Power ; that they will 
not bear Arms againſt him, or proteſt againſt 
his lawful Command ; and that they will not 
enter into any Covenant, Oath, or Bond of 
mutual Defence, without his Majeſty's legal 
Authority. 

That the Lord Deputy himſelf adminiſter- 
ed the Oath to all the Nobility and Gentry 
that were preſent; and, in May following, 
Commiſſions were ſent into the Country, to 
adminiſter the Oath to all of that Nation, 
above ſixteen Years of Age, Men, Women, 
and Children, and to certify the Names of the 
Refuſers : That Meſſengers were diſpatched 
to apprehend thoſe who refuſed the Oath ; that 
many fled into Scotland thereupon, and others 
abſconded, leaving their Goods, their Houſes, 
and the Corn growing on their Lands: And 
Sir John Clotworthy depoſed to the ſame 
Effect. | 

Richard Salmon, School-Maſter, depoſed, 
that Mr. Stuart being proſecuted in the Court 
of Star-Chamber, in Octob. 1639. for not 
taking the ſaid Oath, ſaid, he ſcrupled tak- 
ing the Oath, becauſe it ſeemed to bind him 
not only in Point of Allegiance, but in Point 
of Eccleſiaſtical Duties ; and the Earl replied, 
he made a right Judgment, for the Oath was 
deſigned to bind him to be obedient to the 
Eccleſiaſtical Ceremonies of the Church e- 
ſtabliſhed by his Majeſty ; and that, whoever 
would not be obedient to them, he would 
proſecute them to. Blood. 

That the Earl ſaid, at the ſame Time, 
7 People almoſt made him mad, and cauſ- 
ed him to forget himſelf; that they were Traitors 
and Rebels; and if his Majefly would ſend 
him back to that Government, he would eradi- 
cate, Root and Branch, even all that Nation 
out 4 the Kingdom of Ireland, ſaving ſuch 
Lords and others that had taken the Oath. 


That a Fine of 5000 J. was impoſed on Mr. 


Stuart and his Wife, 3000 J. on each of his 
Daughters, and 3000 J. on Mr. James Gray, 
who was not worth an hundred Pounds; 
2 Loftus gave the ſame Evidence of the 
zentence in the Star-Chamber, and that the 
Deputy ſaid, he wanted Words to expreſs 
the Heinouſneſs of the Cauſe: That he was 
to leave his Sword, but if it pleaſed his Majeſty 
to return him thither again, he hoped to root 
up, Stock and Branch, ſuch as would not con- 


form themſelves to the Diſcipline of the Church, 


—_— 


. . g an 
To the Charge in this Article, the Earl 160. 
anſwered, Their Lordſhips would obſerve in 37 C1 


what a dangerous Poſture the King's Affairs 
were, when the Proclamation iſſued for tak- 
ing this Oath, in May 1639. that the Coun- 
cil of State in Jreland were apprehenſive the 
Scots in that Kingdom, who were not fewer 
than an hundred thouſand Men, might join 
with the Covenanters; for one of them was 
found to be in a Plot to deliver up the Caſtle 
of Knock-fergus to them, of which he was 
convicted and executed: And the Lord 
Robert Dillon, being called as a Witneſs, 
depoſed, that about the Time above-mention- 
ed, Intelligence was brought from the North 
of a Conſpiracy among the Scots; where- 
upon it was concluded at the Board, to ad- 
miniſter an Oath to that Nation, to prevent 
their treating with the Covenanters; and the 
Scots Gentlemen being ſent for, they did not 
expreſs any Reluctance at taking the Oath, 
when it was tendered them, which Sir Adam 
Loftus atteſted. 

The Earl added, that none but 3 
Montgomery, who was produced as a Witneſs 
againſt him, made _y Scruple about taking 
it when it was propoſed; and that the like 
Oath was tendered in England about the 
ſame Time: And he ſubmitted it to their 
Lordſhips Wiſdom, what Offence this could 
be in a Deputy of Ireland, in ſuch an Exi- 
gency, to tender this Oath, in order to ſe- 
cure the Subje&'s Allegiance, and the publick 
Peace of the Kingdom, and eſpecially when 
he had a Letter from his Majeſty, authoriz- 
ing him to make a Trial of the Fidelity of 
the Scots in Ireland, by adminiſtering to them 
an Oath of the aforeſaid Tenor: That he 
never diſcovered this Letter before ; but he 
apprehended it to be a full Vindication for 
him; nor did he know that none might 
adminiſter an Oath but by Authority of 
Parliament; and if he ha 


jeſty, he hoped heſhould not be puniſhed for it; 
however, were it to do again, being inform- 
ed as he then was, he muſt obey, and had 
rather ſuffer by obeying his Majeſty, than 
diſpute his Commands of that Kind. As 
to the Sentence againſt Mr. Stuart's Family, 
the whole Court of Star-Chamber were una- 
nimous in it, and the Fines were ſet before 
he came to vote, though he concurred with 
the reſt; that though the Fines were but 
ſuitable to the Offence, very little was paid 
or required of them, and they might have 
been pardoned next Day on ſubmitting to 
take the Oath: That the Refuſers of the 
Oath of Allegiance, which differed but little 
from this, incurred a Premunire, being the 
Loſs of Liberty and all they had in the World; 
ſo that the Fines could not be deemed exceſ- 
five, and the Oath had no View to Eccleſi- 
aſtical Affairs, as ſome of the Witneſſes had 
erroneouſly ſworn. 

Nor did he ever ſay, that the Scot; Nation 
were Rebels, and he would extirpate them, 
Sc. he had too great a Regard for that King- 
dom, his Majeſty's Native Country, and it 
was an Expreſſion only fit for a Man that 
was out of his Wits; He never received a 
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rerſohal Wrong from any of that Nation, or 


Car. I. had any Animoſity againſt them; and would 
Cn cd ſome W itnefles to ſhew that he did 


not uſe any ſuch Expreſſions, but ſpoke, even 
of the Faction in Scotland, in milder Terms. 

Then Sir Philip Manwaring depoſed, That 
he ſat in the Star-Chamber the Day, the 
Sentence paſſed on Stuart, &c. and that the 
Earl told him, ſince he carried that Name, 
he was ſorry he ſhould be almoſt the only 
Man that ſhewed himſelf diſobedient to His 
Majeſty ; adding that he knew there were, 
among the Scotih Nation, many gallant and 
worthy Perſons, and had great Experience 
of their Loyalty ; but there was a Faction 
amongſt them, that he ſhould endeavour to 
reduce to the Obedience they owed their 
Sovereign: And that he heard none of thoſe 
Words, Root and Branch, or Stock and 
Branch. Sir Adam Loftus alſo depoſed, That 
he was preſent at the Cenſure of Stuart, 
and heard none of thoſe Words, though Lord 
Strafford was charged with reflecting on the 
Scotiſh Nation. And that, being at Dinner 
with the Lord Deputy, and ſeveral Perſons 
of Honour that Day, he heard Mr. Vain 


ford, Maſter of the Rolls, expreſs his Satiſ- 


faction to the Lord Deputy, in that he had 
uſed ſo much Caution in his Speech on that 
Occaſion ; and had avoided all ſuch Words 
as might caſt any Reflection on the Scotifh 
Nation in general, and only cenſured the 
Faction in that Kingdom. And the Earl con- 
cluding his Defence to this Article, ſaid, 


He hoped his Interitions to ſerve His Ma- 


jeſty, in this Inſtance, would procure an 
eaſier Judgment from their Lordſhips, than 
that of High-T reaſon. RE 
The Managers replied, that the Earl, in 
Jultifying his Offence, and ſaying he would 
o it again, if he had the ſame Command, 
though he had been told in that great Pre- 
ſence that it was contrary to Law, was a 
high Aggravation of his Crimes: That a 
new Oath could not be impoſed, but by Par- 
liament, and the Oath of Allegiance would 
E-ave been a ſufficient Security in this Caſe; 
though —_ would content this Lord, 
but traming New Oaths, and maintaining 
his Authority was equal to an Act of Par- 
liament; and although his Majeſty would 


not command any thing contrary to Law, 


it appeared that the Lord Strafford his Mi- 
niſter, had publiſhed ſuch Commands, in 
the King's Name, as were not juſtifiable by 
Law; which gave the Scots ſufficient Reaſon 
to be cautious in ſwearing they would ſubmit 
to all the King's Royal Commands; and 
the Lord Strafford's miſinforming his Majeſty, 
and thereby procuring that Letter to autho- 
rize him to adminiſter the Oath was but an 
Ageravation of the Offence: That he had 
allo exceeded the Power given him by his 
Majeſty's Letter, by ſetting Fines on the 
Retuſers, 1 1 

Then the Managers demanded of Sir John 
Clotworthy, if he could give any Inſtances of 
Perſons flying from their Habitations to a- 
void the Oath; and Sir John mentioned a- 
bout half a Dozen, and ſuggeſted there was 


no real Plot to betray Knockferous Caſtle ; it 
Wo COT 


was a State Trick: The Miniſtry wheedled 
the Fellow to write that Letter concerning 
it, for which he was hanged. 

Then the Managers concluded their Re- 
' ply to this Article, with their former Ob- 
ſervation; That as the Earl had threatned to 
make an Act of State equal to an Act of Par- 
liament, he was now as good as his Word; 
for no Authority could impoſe an Oath, 
without the Concurrence of the three Eſtates. 
This Day's Hearing being over, the Ear] 
repreſented to their Lordſhips, that all he had 
in the World was ſeized on; he had no 
Money to ſubſiſt on, but what he borrowed ; 
and how his Wife and Family found Bread 
in Ireland, he could not tell: He moved 
their Lordſhips therefore, to take this Cate 
into their Conſideration, that the reſt of the 
Peerage might not ſuffer by this Uſage of 
him; for he thought it ſtrange that a Peer 
ſhould be in a worſe Condition than the mean- 
eſt Man would have been in, in ſuch a Caſe; 
under pretence of charging him with Treaſon, 
which it ſeemed to be admitted could not be 
made out but by ſtrained Conſtructions. 

To which Sir Fohn Clhtworthy replied, 
That the Earl had {till a fair Eſtate in Jre- 
land of a thouſand Pounds per Annum, which 
the Commons had not ſeized. The Earl an- 
ſwered, he had but a thouſand Pounds a 
Year there in all; and he had a Family of 
two hundred and Sixty People, who could 
not eaſily be maintained out of it: Where- 
upon their Lordſhips directed the Earl to pe- 
tition them. 

Thus far the Commons went upon one 
Article at a Time; but ſaid, for the future 
they ſhould take the Liberty to conſider 
them together, as they related to one another, 
and not in the Order they lay; which the 
Earl oppoſed ſtrenuouſly; but was over- ruled 
by the Lords, who told him, the Commons 
were at Liberty to proceed on them promiſ- 
cuouſly, or in what Method they pleaſed. 

On Monday, the fifth of April, the Com- 
mons proceeded to maintain the 20th, 21ſt, 
22d, 23d, and 24th Articles. 

In theſe five Articles the Earl is charged 
with inciting his Majeſty to make War on 
the Scots; with perſuading his Majeſty to 
call a Parliament, in order to break with 
them, and raiſe Supplies by Force on his Sub- 
jects, for the Maintenance of the Scotih 
War; with procuring the Parliament of re- 
land to declare they would aſſiſt in the War 
againſt the Scots; and with raiſing a Popiſh 
Army there for the Deſtruction of England. 
He is charged alſo with falſly telling his Ma- 
jeſty the Parliament refuſed to ſupply him, 
and thereby procuring a Diſſolution; and with 
ſaying to his Majeſty, that, having tried the 
Affections of his People, he was abſolved from 
all Rules of Government, and might do every 
thing that Power would admit; and with 
declaring, that the Parliament had forſaken 
the King, and given him Advantage to ſup- 
ply himſelf another Way; and that he was 
not to ſuffer himſelf to be maſtered by the 
Frowardneſs of the People. | 

Mr. I hitloch, the Manager, opened theſe 


_— 


five Articles, and obſerved, that they were 
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now about to prove the Earl's Deſign of ſub- | 
verting the Government both of England and 
Scotland, and of bringing in an Army upon 
them to force them to ſubmit to arbitrary 
Power ; and that they ſhould begin firſt with 
Scotland. | 

Then the Earl Traquair was ſworn, and 
depoſed, that the Lord Strafford ſaid before his 
Majeſty, That the unreaſonable Demands b 
Subjects in Parliament was a Ground for the 
King to put himſelf in a Poſture of War, or to 
that Effect. And the Managers demanding, 
that this Lord's Examination before the 
Committee, might be read, the Lord Straf- 

ford oppoſed it; for that an Examination 
was never known to be read where the 
Witneſs was preſent. Then the Managers 
produced the Examination of the Earl of 
Morton, who was ſuch; and the Lord ——_ 
ford objected to the reading it, becauſe 
ought to be examined viv voce, and he had 
no Way of croſs-examining him this Way: 
But the Lord High- Steward determined, that 
where the Witneſſes could be produed, they 
ſhould give their Evidence viva voce; but 
where they could not, their Examinations 
ſhould be read. 

Then Earl Morton's Examination before 
the Committee was read ; wherein he depo- 
ſed, that the Earl of Strafford ſaid, the Night 
before the great Meeting of the Peers at York, 
that the unreaſonable and exorbitant Demands 
made by the Scots in their Parliament, was a 
ſufficient Ground to make War upon them ; 
and that the King need not ſeek for any other 
Grounds for it ; and that on the Earl of Tra- 

air's firſt relating the Scots Demands to the 
2 the Lord Strafford ſaid, thoſe Demands 
were aot Matter of Religion, but ſuch as did 
{trike at the P.oot of Government, and ſuch 
as he thought were fit for his Majefty to 
puniſh by Force, or to that Effect. 


Witneſſes, to ſhew he had the ſame Deſign as 
to England. 

Then the Examination of the Lord Pri- 
mate of Ireland was read, who depoſed, That 
diſcourſing with the Lord Strafford, con- 
cerning the levying Money on the SubjeR, 
his Lordſhip ſaid, he agreed with thoſe in 
England, who thought that in Caſes of immi- 
nent Neceflity, the King might make uſe of 
his Prerogative, to levy what Money he need- 
ed; but his Majeſty was firſt to try his 
Parliament, and if they ſupplied him not, 
then he might uſe his Prerogative, or to that 
Effect. 

The Lord Conway depoſed, that diſcourſin 
with Lord Strafford, how the Forces ſhould 
be paid, he ſaid, he made no doubt but the 
Parliament would ſupply the King, and give 
him twelve Subſidies ; but if they ſhould not, 
the Cauſe was very juft; and if the Parlia- 
ment would not ſupply the King, he was juſti- 
fied before God and Man, if he ſought means 
to help himſelf, though it were againſt their 
Wills, or to that Effect. 

Sir Henry Vane depoſed, That he heard 
Lord Strafford ſay, that if the Parliament 
ſhould not ſucceed, he would be ready to aſſiſt 
his Majeſty any other Way, or to that Effect. 

Then they proceeded to give Evidence of 
what the Lord Strafford's Friends had been 
heard to ſay. 

Sir Robert King depoſed, That diſcourſing 
of the Scotiſb War, with Sir George Ratcliffe, 
Sir George ſaid, the King could not want Mo- 
ney, for he had an Army of 30000 Men, and 
400,000 J. in his Purſe, and a Sword by his 
Side; and if he would want Money, who 
could pity him? The Lord Ranelagh depoſed, 
That he heard Sir George Ratcliffe ſay the 
ſame Words; and the Deponent objecting the 
Difficulty of raiſing Money, while the Scotiſh 
Army was on Foot, Sir George anſwered, We 


Sir Henry Vane depoſed, That ſoon after the 
laſt Parliament, the Lord Straſford delivered 
his Opinion for an offenſive War. Then the 
Earl of Northumberland's Examination was 
read, importing, that the Lord Straſford advi- 
ſed the King to go on vigorouſly with an offen- 
ſive War againſt the Scots. 

The Biſhop of London depoſed, That his 
Majeſty obſerving that ſome of the Scots De- 
mands were prejudicial to that Crown, the 
Lord Strafford, and the other Lords of the 
Council, adviſed, that if the Scots inſiſted on 
thoſe Demands, and would not recede from 
them, his Majeſty ſhould prepare to reduce 
them by Force; and that the whole Council 
giving their Opinion for an offenſive War, the 
Lord Strafford was for carrying the War into 
Scotland: And though there was ſome Diffe- 
rence of Opinion, as to the Method cf carry- 
ing it on, they all agreed in the main. 

Sir Nicholas Barmuell, depoſed, That Sir 
Robert Loftus ſeized ſome Scotiſh Ships in Tre- 
land, and the Deponent heard him ſay, he 
had a Warrant for it, but he could not 

ſwear the Warrant was from the Lord Str r 
ford. 5 
1 Thus the Managers concluded their Evi- 
dence of the Earl's Deſign of ſubverting the 


Government of Scotland, and then produced 


can make Peace with the Scots when we liſt ; 
but that is the worſt of Evils. 
| Sir Thomas Barrington depoſed, That he 
heard Sir George Wentworth ſay, this Com- 
monwealth is fick of Peace, and will not be 
well, till it is conquered again. | 

The Earl of Briſtol depoſed, - That Diſ- 


courſing with the Lord Strafford, of the Di- 


ſtractions of the Times, and propoſing the 
Summoning a Parliament, his Lordſhip ſaid, 
he did not diſlike the Propofal ; but it was not 
adviſable at that T'ime, for the preſent Dan- 
gers of the Kingdom were fo preſſing, they 
would not admit of ſo flow and uncertain a 
Remedy as a Parliament was. That the Par- 
liament had in the great Diſtreſs of the King 
and Kingdom, refufed a Supply ; and there- 
fore the King muſt provide tor the Safety of 
the Kingdom, by ſuch Ways as he in his 
Wiſdom ſhould think fit, repeating that 
Maxim, Salus Reipublice ſuprema lex; add- 
ing, that the King was not to ſuffer himſelf 
to be maſtered by the Diſaffection and Stub- 
bornneſs of ſome particular Men, and he con- 
ceived he meant Members of Parliament. 

Another Part of the Earl of Northumberland's 


| Examination was read, wherein he confirms 


| what ſome of the former Witneſſes had ſaid, 


þ 


and adds, that the F Orces, which were to come 
| out 
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out of Irela nd, were to land in the Weft of 


car. I. Seotland, as the Lord Strafford declared in the 


King's Preſence; but he never heard that thoſe 
Forces, or any other, were to be employed 
in this Kingdom, to compel or awe the Sub- 
jects of this Realm, to yield to ſuch Taxes 
or Charges, as ſhould be impoſed on them. by 
his Majeſty ; but he believed, by ſome Diſ- 
courſes of the Lord Strafford's to the King, 
that it was intended to raiſe Money by extra- 
ordinary Ways. 

Sir Henry Vane depoſed, That when the 
Scotiſß War was under Debate before his 
Majeſty, the Lord Strafford ſaid, Your Ma- 
jeſiy having tried all Mays and been refuſed ; 
in a Caſe of this extreme neceſſity, and for the 
Safety of the Kingdom, you are acquitted be- 
fore God and Man: You have an Army in 
Ireland; you may employ it to reduce this King- 
dom: Which Words were ſpoken, at a 
Committee for Scotihh Affairs; but whether 
they were meant of England or Scotland, he 
would not pretend to ſay. 

Upon this Evidence, the Managers obſerv- 
ed, that noother Kingdom could be intend- 
ed but England; the Words being ſpoken 
here, and he having juſt before ſpoken of 
the King's trying his Subjects here, and their 
having refuſed him; 1 that they 
conceived the Charge in theſe Articles fully 
mace out. 

The Ear} »nſwered, that it appeared from 
their own Evidence, that he delivered the 
ſame Opinion, in relation to the Srotifh 
War, as the reſt of the Council did; and, 
if it was neceliary, he could ſhew that he 

ave no Vote at all, but only delivered the 
Senſe of the Board: And as to thoſe Words 


that the unreaſonable Demands of Subjects 


in Parliament, was a Ground for the King 
to put himſelf in a poſture of War; this 
could be no great Crime, after it had been 
reſolved in the Council of England; and 
for that other Expreflion, that it was not 
matter of Religion, that was the Buſineſs, but 
they ſtruck at the Root of Government, and 
were to be reduced by Force, he believed 
every Man was of Opinion, that if they 
ſtruck at the Root of Government, they 
ought to be reduced by Force; nor did he 
think it any Crime, to ſay the King might 
uſe that Prerogative the Law had conferred 
on him, any more than his ſaying, If the 
King was denied in juſt and lawful Things, 
he might juſtify his ſeeking Means to help 
himſelf, though it were againſt their Will; 
nor did he think himſelf, or Mr. Treafurer, 
who appeared as Evidence againſt him, to 
blame, for ſaying, that if the Parliament 
ſhould not ſucceed, they would be ready to 
aſſiſt his Majeſty any other Way, becauſe it 
muſt be preſumed a Lawful Way, or his Ma- 
jeſty would not require it. 

hat the Parliament of Ireland went very 
readily into the Supply for the Scotih War, 
and needed not his Influence to bring them 
into it: And as to his conſpiring to employ 
tlie Iriſb Army, for the Deſtruction of Eng- 
land, he had as little Inclination to enſlave 
himſelf, and his Poſterity, as another Man ; 
and the Proof they brought of it, was the 


weakeſt that ever was offered, namely, the 
Sayings of other Men, that had no Relation 
to any thing he had ſaid, or done. 

Then he deſired that Part of the Lord 
Northumberland's Examination, might be 
read again; where he ſays, The rb Army 
was deſigned for Scotland and not for Eng- 
land. 

The Marquiſs of Hamilton allo depoſed; 
That the Jriſb Army was to land near Apre, 
in Scotland; and that he never heard there 


was any Deſign of bringing them to Eng- 


land at all. And ſeveral other general Ot- 
ficers depoſed, to the ſame Effect; and, that 
the Magazines were intended to be made on 
the Borders of Scotland. 

The Earl obſerved, on the Evidence that 
had been produced, That they had examined 
and ſifted his neareſt Relations and Domeſ- 
ticks, His Houſe, his Table, and every 
Place, had been ſearched for Evidence againſt 
him: And he was charged with the Speeches 
of his Brother, and others, for which he 
could not be anſwerable. But he believed, 
if they would ſuffer his Brother to be exami- 
ned, he could clear himſelf of what they 
charged him with: But Sir George Went— 
worth offering to ſpeak, and the Managers ob- 
jecting againſt it, the Lords ruled that he 
ſhould not. 

The Earl ſaid, he was ſtill of Opinion 
that, in Caſes of extreme Neceſſity, and, 
where there was not Time to call a Parlia- 
ment, the King, as the common Parent of 
the Country, might uſe what Power God 
had given him to preſerve himſelf and his 


People; but that this was very different from 
ordinary Caſes, to which the Managers ap- 


plied the Words. | 

As to thoſe Words, that the Parliament. 
having denied the King, had given him an 
Advantage to ſupply himſelf other ways; he 


did not apprehend any Thing amiſs in them, 


if by Ways were meant juſt and lawful Ways, 
as it was to be preſumed he intended. 

And, for his ſaying His Majeſty had an 
Army in Jreland, which he might employ 


to reduce this Kingdom, he defired the Lord 


Treaſurer might be examined again, if ever 
he heard him ſay this to the King? To 
which he anſwered; he never heard him ſay 
4 thing like it. And, being asked by the 
anagers, if he never heard the Lord Straf- 
ford ſay, the King was looſe, and abſolved 
from all Rules of Government, he anſwer- 
ed, he did not remember any Thing of it. 
The ſame Queſtions being put to the Lord 
Cottington, he anſwered, he never heard the 
Earl uſe either of thoſe Expreſſions; but he 


had heard him ſay, The King ought to ſeek. 


out all due and legal Ways, and employ his 
Power and Prerogative, caſte, & candide. 
Then the Earl obſerved, that only Sir 
Flenry Vane atteſted theſe Words, That His 
Majeſty had an Army in Ireland, which he 
might employ to reduce this Kingdom; and, 
that it was highly probable he was miſtaken, 
becauſe all the reſt of the Committee for 
Scotch Affairs, had been examined, and they 
remembred nothing like them, and he pro- 
teſted he never ſpoke them: And, Sir Harry 


being 
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being a ſingle Witneſs, could not convict him 
of T reaſon, if he had ſpoken them: He de- 
fired alſo, the Earl of Northumberland's Ex- 
amination might be read again, where he ſays, 
The Lord Str afford declared that his Majeſty 
might uſe his Power when the Kingdom was 
in Danger, or on unavoidable Neceſſity; and 
that he often ſaid, Power was to be uſed ca/te 
&& candide; and an Account thereof ſhould be 


given to the Parliament, that they might ſee 


it was only employed to that Uſe, and that 
this Kingdom could not be happy, but by a 
good Agreement between the King and his 
People in Parliament. 

The Earl then obſerved, that theſe Words 
were not ſpoken wantonly, or unneceſlarily, 
but in full Council ; where he was by the Du- 
ty of his Oath obliged to ſpeak according to 
his Conſcience: And, if he had forborne to 
ſpeak what he apprehended to be for the Ad- 
vantage of the King and his People, as he con- 
ceived this to be, he had been perjured ; though 
he was charged now as a Traitor, for ſpeaking 
them. In theſe Circumſtances he was not a- 
fraid of them, that could kill the Body, he 
thanked God; and, if he muſt offend God 
or Man, he ſhould ſoon determine his Choice: 
And, whatever ſhould befall him from popular 
Rage, or his own Weakneſs, he ſhould ſub- 


mit to the Will of the Almighty ; and, to their 


Lordſhips Honour and Juſtice.----- Then he 
obſerved further, that he was charged only 
with delivering an Opinion ; and, though Opi- 
nion might make an Heretick, he ſaid, he ne- 
ver heard before that it would make a Traitor : 
That if it were once admitted, that a Privy- 
Councillor, delivering his Opinion under an 
Oath of Secrecy, and Faithfulneſs at the 
Council-Table, ſhould, upon a Miſtake of the 
Law, be tried for Treaſon, and himſelf, and 
his Poſterity, attainted and ruined ; no Perſon 
of any Quality or Fortune would venture to 
be a Privy-Councillor, on fuch unſafe Terms; 
and entreated their Lordſhips ſo to judge of 
his Caſe, as not to bring any Inconvenien- 
ces on themſelves : T hat, if they would weigh 
the Words with which he was charged, there 
was nothing but what was loyal, juſt, and 
honeſt in them; if they were not ſo diſcreet as 
they ought to have been. | | ; 
The Managers replied, That the Scots De- 
mands did not ſtrike at the Root of Govern- 


ment ; for, they had fince been enacted by the 


Parliament of Scotland, and his Majeſty : 
That his repreſenting they ſtruck at the Root 
of Government, when they did not, was what 


he was charged with: And that Words, ad- 


viſing and counſelling the Deſtruction of the 
King and Kingdom, were T reaſon, though 
nothing was done in Purſuance of them. 
Then the Earl defiring he might have a 
Day's Reſpite to recover himſelf, being much 
fatigued with continuing his Defence this 


Day, trom Eight in the Morning to Five in 


the Evening, their Lordſhips adjourned to 
Wedneſday, the 7th of April. 

The Court fitting again the 7th of April, 
and the Earl brought to the Bar, the Managers 
went upon the 25th Article, which charges 
him with adviſing His Majeſty to levy Ship- 
Money vigorouſly, with threatning the She- 


will be no 


riffs, and the Lord Mayor and Aldermen of 


— . 


1641. 


London, for not levying it; and with threat- 77 C 


ning the Lord Mayor and Aldermen to lay 
them by the Heels, and hang ſome of them for 
refuſing to lend the King Monexyx. 

The Lord Treaſurer depoſed, That the 
Earl adviſed the going on vigorouſly to levy 
Ship-money, after the laſt Parliament broke 
up; and Mr. Wiſeman depoſed, That he ſaid 
to the Lord Mayor and Aldermen, they would 
never do their Duties till they were put to Fine 


and Ranſom : And that he ſaid to his Majeſty, 


you will have no good of this Man, meanin 
the Lord Mayor, till he is laid by the Heels; 

The Earl of Berk/hire depoſed, That the 
King propoling to the Aldermen the City's 
lending him a Sum of Money on good Securi- 
ty, at 8/. per Cent, and commanding them to 
give in the Namesof ſuch as were able to lend, 
they refuſed : Whereupon the. Lord Strafford 
faid, Gentlemen, in my Opinion, you may be 
liable to Fine and Ranſom. 

Garaway, the Lord Mayor, depoſed, that 
having repreſented the Difficulty of levying 
Ship-money to His Majeſty, it was ill taken ; 
and the Lord Strafford ſaid, Sir, you will ne- 
ver do good on this Man, tilt you have made 


him an Example; unleſs you commit him, 


you will do no good upon him; And, that 
waiting on his Majeſty again about the Loan, 
the Lord Straffrd i id, Sir, you will never do 
any good on theſe Citizens of London, till you 
have made Examples of ſome of the Aldermen. 
Unleſs you hang up ſome of them, you will do 
no good upou them. 

The Earl anſwerd, that he acknowledged 


his adviſing and levying Ship-money, which 


had been levied ſeveral Years before, and ad- 
judged legal by the Judges; and that he did 
lay, the Lord-Mayor and Aldermen were lia- 
ble to be fined for refuſing to lend his Majeſty 
Money on good Security, and ſuch an Exigen- 
cy of the State; but denied he ever ſaid, there 
good done on the Citizens, till you 
have hanged ſome of them up; and there was 
only Garaway's Teſtimony, a ſingle Witneſs, 
and a prejudiced Perſon ; and it was ſtrange 
that neither His Majeſty, nor any of the 
Council, ſhould remember any thing of them, 
And laſtly, if he did ſpeak them, they fell very 
ſhort of "Treaſon. i 5 

The Managers replied, They hoped their 
Lordſhips would not paſs by thoſe haſty Words, 
which were conformable to his Actions for 
many Vears; and as to the Objection of a ſin- 
gle Teſtimony, ſeveral Circumſtances indeed 
were proved by ſeveral Witneſſes; but they 
had all a Tendency to the ſame End, and 
made good the general Charge. 


Then they proceeded to the 26th Article, 4. 20. 


which charges the Earl with adviſing his Ma- 
jeſty to ſeize the Money in the Mint, and de- 
baſe the Coin; and that he procured 180, oo0l. 
to be ſeized ; and when the ill Conſequences 
of this Conduct were repreſented to the Lord 
Strafford, he ſaid, the City had dealt unduti- 
fully with his Majeſty, and were more ready 
to help the Rebels than the King, and they 
might thank themſelves for it. 


The Evidence to ſupport this Article was 
Robert Edwards, who depoſed, That ane, 
th 
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the Earl to be a Means for reſtoring the Money 


1. that was ſeized in the Mint, he anſwered, if 


id ſpeed amiſs, they might thank them- 
ore Sag were ee to hold with 
Rebels, than to give his Majeſty the 14000 /. 
that was due to him for Ship-money ; that _— 
dealt very unthankfully and undutifully wit 
the King ; and though this ſeemed a ſtrange 
Buſineſs here, it was uſual beyond Sea, for 
People to have their Goods taken from them 
by Command. | | 4 

Anthony Palmer depoſed, That waiting on 
the Earl with ſome other Officers of the 
Mint, to repreſent the ill Effects of debaſing 
the Coin, he was diſſuaded ſrom it; but he 
read Part of a Letter from France, ſhewing 
that the French King had appointed Officers 
to inſpect People's Books of Accounts and 
Eſtates there, that the King might know 
what to demand of them ;_ and thoſe who re- 
fuſed to pay the Sum demanded, were made 
topay it by Force: And the Deponent thought 
the Earl mentioned it as a Precedent for 
England. 

To this Part of the Charge, the Earl an- 
ſwered, that. they had produced no Proof of 
his adviſing the Debaſing the Coin, or Seiz- 
ing the Money in the Mint; on the con- 
trary, their own Witneſſes had proved that 
he agreed not to debaſe the Coin; but he ac- 
knowledged he ſaid the City dealt undutiful- 
ly by his Majeſty, who reſiding amongſt them, 
and having conterred ſo many Favours on 
them, yet they refuſed him the Loan of 
100,000 l. on good Security; and ſince they 
charged him chiefly with Words that ex- 
preſſed his Zeal for his Majeſty's Service, 
he looked upon it as an Argument of his In- 
nocence ; and that they had nothing worſe to 
accuſe him of. 

That he never had any thoughts of mak- 
ing the Practice in France, of levying Money 
by Force, a Precedent for England: And 
Palmer, who teſtified he ſpoke to that Ef- 


feR, could not remember the Words; and 


he appealed to their Lordſhips, if he ought 
to be condemned for Words, which the 
Witneſs could not remember particularly, 
and who might be miſtaken in the Senſe of 
them, as he averred he was in this Caſe; 
for the Words he ſpoke, on reading the Let- 
ter from Paris, were, God be thanked they 
had a pious King, that thought of no ſuch 
Methods, and that he ſaid no more: And 
laſtly, that there was but a ſingle Witneſs 
of the Words. 

The Managers replied, that the Lord 
Strafford's retorting upon the Citizens in that 
Manner, when they only deſired their Money 
out of the Mint, was a great Grievance, 
and not to be lighted ; and that his Lordſhip 
had given no anſwer to thoſe Words, that-the 
City was more ready to help the Rebels, than 
his Majeſty. And though his Lordſhip look- 
ed upon it as an Argument of his Innocence, 
that he was only charged with haſty Words ; 
ſome Words might amount to Treaſon, and 
be of more pernicious Conſequence than Ac- 
tions; that his adviſing his Majeſty to bring 


over an Army of ib, was deſtructive both 
No. 9. V. | 


of King and People; and while he incited 1%": - 
his Prince by falſe Inſinuations, to tyrannize Tags 
over his Subjects, he did not only abuſe his 

' Goodneſs for the preſent, but make him the 
Inſtrument of Ruining their Poſterity: Nor 
did the Earl reit in Words, for four of the 
Aldermen were committed that very Day 
they gave their Anſwer about the Loan; and 
it was eaſy to conjecture by whoſe Advice it 
was done. 

The next Article they proceeded upon, 
was the 27th, which charges the Earl with 
Impoſing a Tax of Eight-pence a Day, for 
the maintenance of every Soldier of the T rain- 
ed-bands, in the County of York, 

To prove this Charge, they produced a 
Warrant from the Vice-Preſident of Yor, to ' 
Sir Edward Osborn, reciting, that the Scots 
having taken New-Ca/tle, and being on their 
March to York, he was required by his Ma- 
jeſty's ſpecial Command, to raiſe by the Port 
Conſtable, or otherwiſe, twenty Shillings and 
Eight-pence for each common Soldier belong- 
ing to certain Towns, and ſend the ſaine to 
York, to be delivered to the Colonel, for the 
Payment of the ſaid Soldiers; and likewiſe 
to charge and command all, and every Perſon, 
who were to find private Arms, to contribute 
thereto forthwith, and to ſend the like Sum 
to York, to be diſpoſed as aforeſaid; and in 
Caſe any of them refuſed to contribute, he 
was commanded to certify the Names of 
ſuch Refuſers, that they might be brought to 
York to ſerve in Perſon, and be ſeverely pu- 
niſhed, according to the Quality of ſo high 
an Offence; ſeeing the Safety of his Majeſ- 
ty's Perſon, and the Safety of the Kingdom, 
depended on it; and this he was not to fail 
exerciſing, on Peril of his Life. 

Sir Henry Cholmley depoſed, That he heard 
the Lord Strafford ſay, in the Preſence-Cham- 
ber at York, it had always been the Cuſtom, 
that the private Men ſhould ſerve in Perſon, 
or maintain the Charge of thoſe that ſerved 
for them; and addrefling himſelf to his Ma- 
jeſty, added, Sir, if you pleaſe, Mr. Vice- 
Preſident may ſend out Warrants to that Pur- 

ſe. . 

William Dowſon depoſed, That Mr. 12 
worth, Serjeant-Major to Sir William Pen- 
nyman, came with four Muſqueteers to the 
Lordſhip of Egton, and gave a Warrant to 
the Conſtables for collecting the Money aſ- 
ſeſſed; and that the Muſqueteers went with 
the Conſtables from Place to Place to levy 
the Money; and that the Deponent was 
forced to ſerve in Perſon in Sir I/illiam 
Pennyman's Regiment, becauſe he did not pay 
the Sum required. | 

Sir William Ingram depoſed, that the Lord 
Strafford ſaid, the private Men muſt main- 
tain their Soldiers after the Rate of Eight- 
pence a Day; and if they did not, he would 
commit them, and it ſhould be raiſed out of 
their Eſtates: That the Earl ordered the De- 
ponent to ſpeak to the Conſtables to make the 
Aſſeſſments; and if any refuſed to pay the 
Eight - pence a Day, he would have them know 
they were guilty of little leſs than Treaſon. 
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Sir Henry Griff depoſed, That the Lord 
Straſſird granted Warrants to the Conſtables, 
for ſevy ing the Arrears of a Month's Pay for 
his Regiment, and it was paid thereupon: 
But it being demanded, if it were not paid vo- 
luntarily, he anſwered, it might for ought he 
knew. | 
And becauſe the Lord Strafford had ſaid, 
That the Gentlemen of the County them- 
ſelves agreed, that the Money for the Militia 
ſhould be raiſed in this Manner ; they brought 


three or four Gentlemen, who depoſed, that 


they did not agree to it, becauſe the Lord 
Strafford refuſed to preſent their Petition for 
calling a Parliament. 

The Earl anſwered, that he did not approve 
of the Clauſe in their Petition for calling a 
Parliament, becauſe he knew the King intend- 
ed to call one before, with which he had ac- 
quainted the Gentlemen before; and he 


thought it improper the King ſhould be preſ- 


ſed to it, when it was an Act of his own mere 
Grace: That the Tax was levied by their 
own Conſent; and of two or three hundred 
Gentlemen that were preſent, not above three 
or ſour diſſented from it, and thoſe were the 
Perſons that had been examined before their 
Lordſhips. 

T hen Sir Paul Neal was called, who de- 
poſed, That it was agreed by the County to 
advance the Month's Pay, or Eight-pence a 
Day, with which the Earl was charged with 
levying by his own Authority; that there 
were two hundred Gentlemen in the Town- 
Hall of York at that Time, and he believed not 
above four or five diſſented ; but he could 
ſwear there were not above half a Score nega- 
tive Voices. Sir Edward Osborne depoſed to 
the ſame Effect, adding, that they all attend- 
ed the Earl when he delivered the Meſſage to 
his Majeſty, offering to advance a Month's 
Pay; and that he thought there might be three 
hundred in the Hall when the Meſſage was 

reed on. ö 

Sir William Pennyman and Sir William Sa- 
vile confirmed the "Teſtimony of the former, 
and added, that in that Part of the Country 
where they lived, it was chearfully paid, and 
no Complaint made ; and Sir Edward Osborne 
ſaid, he knew of no forceible Means uſed : 
Others confirmed this, and ſaid, if there were 
any Differences about it, it was where the 
People thought themſelves aſſeſſed above their 
Proportion. 

Then his Lordſhip obſerved, that as to the 
Warrant that had been produced for levying 
this Money, directed to Sir Edward Osborne, 
wherein the Money was ordered to be paid on 
Peril of their Lives, he declared he never iſ- 
ſued any ſuch Warrant; and unleſs they pro- 
duced ſuch an one under his Hand, he hoped 
their Lordſhips would acquit him of it: That 
the Money was, in Truth, voluntarily offer- 
ed and paid, and no Force uſed; and ſince 
no ſuch Warrant appeared to be iffued by 
him, he thought he muſt be adjudged clear of 
the Matter charged in this Article. 

He obſerved farther, That his Com miſſion 
would bear him out, if he had no other Au- 
thority, for what he did; for by that he was 


2 


Deputy-Lieutenants, to ſend out ſuch able- bo- 
died Men for the War as he ſhould appoint, 
ſufficiently armed ; and that he did not ſend 
to them to raiſe Money, but Men; and if 
they found it for their Eaſe, they might be at 
the Charge of ſending others, and not ſerve in 
Perſon themſelves ; and his Commiſſion in- 
demnified him for what he ſhould do in the 
Premiſes ; However, if he haderred in the Exe- 
cution of his Commiſſion, he was juſtified by 
the Statute of 11 Hen. VII. cap. 1. which de- 
clared, that it was againſt Law and Con- 
ſcience, that Perſons executing the King's 
Commands in Time of War, ſhould loſe or 
forfeit any Thing; and therefore enacted, 
that all who ſerved the King in his Wars, 
ſhould not, for ſo doing their Duty, be proſe- 
cuted for "Treaſon, or any other Offence, 
whereby they ſhould forfeit Lands or Goods 
but ſhould be utterly diſcharged from all Vex- 
ation, &c, 

The Managers replied, That if a Majority 
of the Gentlemen did agree to raiſe a Month's 
Pay, they could not lay a Tax upon the reft 
of the County, or bind thoſe that diſſented : 
That the raiſing Money by ſuch Warrants 
was not legal, much leſs the levying Money 
by Force. | 

That his Lordſhip's Commiſſion gave him 
no Power to levy Money, nor was the Statute 
he mentioned to his Purpoſe ; for that only 
ſaid, when Men were doing their Duty, ac- 
cording to their Allegiance, they ſhould not be 
attainted of 'T reaſon : But this did not juſtify 
the levying of Money on the Subject in an un- 
lawful Way, nor did the Warrants require the 
Subject to ſerve or pay Money in Lieu of it; 
but if they refuſed to pay ſuch a Sum of Mo- 
ney, then they were obliged to ſerve. 

And though the Lord Strafford objected that 
the Warrants did not concern him, becauſe 
they were not under his Hand; it appeared they 
were under the Hand of the Vice-Preſident, 
who was ſuppoſed to have a Warrant from him. 

That this Juſtification of the Priſoner's, in 
the Face of the Parliament, was ſufficient to 
condemn him: To ſay, becauſe he was Lieu- 
tenant-General of the Army, he might iſſue 
his Warrants, and tax the Subject, was to aſ- 
ſume a Parliamentary Power, without which 
no Tax could be laid. Here the Earl inter- 


ing Men to perform their Duty in Defence of 
their King and Country, was very different 


from a Power of impoſing Taxes, which he 
never pretended to. | 


could juſtify what he had done: That he gave 


Force; and conſequently he had aſſumed a 
Power of levying Money by Force : That it 
did not follow, becauſe a Man was bound to 
ſerve in Perſon, therefore Money might be re- 
quired of him; and if he refuſed it, he muſt 


be forced into the Service, on pain of Death, 


according to the Tenor of Sir Edward Os- 
borne's Warrant, * 


empowered to command all Licutenants and 


| 


rupted the Manager, and ſaid, the command- 


The Managers replied, he had maintained, 
that by the Authority of his Commiſſion he 


Warrants to levy Money, which was levied by 


The Managers not thinking fit to ſay any 7% 
thing tothe 28th Article; (and having dropped ; 
ſeveral others before, ) the 12th of April was ap- ticles 
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inted for ſumming up the Evidence on both 
dies; when the PE bang aſſembled, and 
the Earl brought to the Bar, the Lord High 
Steward directed him toſumup the Charge and 
his Defence as clearly and ſuccinctly as he could. 
W hereupon the Earl addreſſed himſelf, to re- 
capitulate what had been offered on either 
Side: But Ryſhworth has thought fit to give 
us only an Abſtract of this Speech in his De- 
fence ; though he omitted nothing that was 
ſaid or ſuggeſted on the other Side againſt him. 

It is needleſs to mention any thing of this 
Recapitulation on either Side, which has been 
ſaid before, becauſe the Reader may turn back, 
and have Recourſe to the Evidence and Argu- 
ments; but if there be any Remarks or Ob- 
ſervations that have not been made already, it 
may be proper to touch upon them. | 

The Earl obſerved that, in the Manage- 
ment of this Cauſe, the Managers had averred, 
that ſeveral Articles were fully proved, of 
which no manner of Proof had been made. 

T hat as they went on, Article by Article, 
the Managers had admitted that none of them 
were Treaſon ſingly ; but _ that every 
one conduced to prove the T reaſon they charg- 
ed him with: But he had watched all along 
to the laſt, to ſee if he could find that poiſoned 
Arrow, that ſhould envenom all the reſt ; that 
deadly Cup of Wine that ſhould intoxicate ; 
a few alledged Inconveniencies and Miſde- 
meanors, to run them up to High-Treaſon ; 
but could diſcover nothing of this kind. 

It ſeemed ſtrange to him, that ſince there 
were ſuch eſſential Differences between Miſ- 
demeanors, Felonies, and T reaſons, any Num- 
ber of Miſdemeanors ſhould make a Felony, 
or an hundred Felonies make a Treaſon. 

That many Things had been urged againſt 
hira, as conducing to Treaſon ; but, unleſs it 
appeared that ſome Treaſon had been aQually 
committed, this could not effect him. 

That the Managers endeavoured to ſhew, 
there were two Sorts of "Treaſon ; namely 
T reaſon by the Statute, and 'T reaſon by the 
Common Law ; and that the latter were con- 
ſtructive and arbitrary T reaſons ; but con- 
ſtructive T reaſons, he obſerved, had been a 
great while Strangers to this Commonwealth; 
and he truſted, by their Lordſhips Wiſdom 
and Juſtice, would be fo ftill. 

Then his Lordſhip, having gone through 
the twenty-eight Articles, and the Evi- 
dence on both Sides, with the Obſervations 
that had been made on them ; ſaid, He did 
not find that either the Statute or Common 
Law had declared an Endeavour to ſubvert 
the fundamental Laws to be High-T reaſon ; 
pr that thoſe Things were 'T reaſon accumu- 
latively, that were not ſo apart; and he thought 
it very hard, his Life and Honour ſhould be 
brought in Queſtion on a Law that was not ex- 
tant, and which no Man could ſhew ; conclu- 
ding, according to Ryſhworth, in theſe Words: 
& Jeſu! my Lords, where has this Fire lain 
all this while, ſo many hundred Years to- 
<< gether, that no Smoke ſhould appear, till it 
„ burſt out now, to conſume me and my 
«© Children: Hard it is! extreme hard, in 
% my Opinion, that the Puniſhment ſhould 
*< precedethe Promulgation of the Law: That 


I ſhould be puniſhed by a Law ſubſequent to 
c the Act done. I moſt humbly beſeech your 
Lordſhips, take that into Conſideration; 
6 for certainly it were better a great deal to 
&« live under no Law but the Will of Man, 
© and conform ourſelves in human Wiſdom 
& as well as we can, and to comply with that 
&« Will, than to live under the Protection of 
„ a Law, as we think; and then a Law be 
«© made to puniſh us for a Crime precedent 
eto that Law: I conceive no Man living 
& can he ſafe, if that is to be admitted: W here 
© no Token, no Admonition is given, to be- 
& ware of the Offence, what human Prudence 
& can prevent a Man's Deſtruction, and that 
e inftantly ? --- May your Lordſhips have thut 
„ Regard for the Peerage of England, as ne- 
ver to ſuffer yourſelves to be put upon thoſe 
„ moot Points, upon ſuch Conſtructions and 
&« Interpretations as theſe are, when the Law 
js not clear or known. ---- If there muſt be 
& a Trial of Wits, I beſeech your Lordſhips; 
the 3 may be of ſomething elſe than 
4 of your Lives and Honours : It will be your 
« Lordſhips Wiſdom to caſt from you thoſe 
bloody and myſterious Volumes of conſtruc- 
< tive and arbitrary Treaſons, and to betake 
4 yourſe]ves to the plain Letter of the Statute, 
* which tells you where the Crime is, that ſo 
= yo may avoid it: And let us not, my 

rds, be ambitious to be more learned, in 
«© thoſe killing Arts, than our Forefathers 
« were. My Lords, it is now full two hun- 
5 dred and forty Years fince any Man has 
been touched to this Height upon this Crime, 
« till I was ſingled out: Let us be content 
« with what our Forefathers left us, and not 


awake thoſe ſleepy Lions to our own De- 


« ſtruction, by raiſing up a Company of Re- 
* cords, that have lain ſo many Ages by the 
Walls, forgotten and neglected. 

* My Lords, it troubles me extremely, to 
<< reflect that my Misfortunes may be made a 
* Precedent to the Diſadvantage of the whole 
Kingdom: I beſeech your Lordſhips, there- 
fore, to conſider my particular Caſe, that 
you do not, through me, wound the Intereſt 
«© of the Commonwealth; for though the 
Gentlemen . ſay they ſpeak for 
the Commonwealth, I believe in this par- 
& ticular I ſpeak for the Commonwealth too; 
and that the Miſeries that will follow upon 
„ this will be ſuch, that in a few Years it 
vill come to that which is expreſſed in the 
Act of Henry IV: That no Man will know 
«© what to do, or what to ſay. 

* Do not, my Lords, put thoſe Difficul- 
ties on the Miniſters, but that they may, 
** with Cheerfulneſs, ſerve the King and the 
<« State; leſt it come to this, That no Man 
* will meddle with Affairs of State that 
„ hath Wiſdom, and Honour, and Fortune 
* to Joſe. * | | 

< I have troubled your Lordſhips longer 
„% than I ſhould have done, were it not for 
the Intereſt of thoſe Pledges that a Saint 
in Heaven left me. I would be loth, my 


Lords. -( Here he wept, and pauſed.) * 


What J forfeit for myſelf is nothing; but 
« I confeſs, that my Indiſcretion ſhould 
s forfeit for them, it wounds me very decp- 
ly: 
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cc lv, 
bool have ſaid, but T ſce I ſhall not be 
able. And now, my Lords, for my ſelf, 
„ thank God, I have been taught, that 
« the Afflictions of this preſent Life are 
not to be compared with that eternal 
„% Weight of Glory, that ſhall be revealed 
& hereaiter, And ſo my Lords, with all 
% Humility and Tranquility of Mind, I ſub- 
© mit my ſelf clearly and freely to your Judg- 
% ments; and, whither that righteous Judg- 


ment thall be to Life or Death,” 


T's. ſ a Fame 


TE DRUM LAUDAMUS: TE DOMINUM 
CONFITEMUR. 


To this Speech of the Earl's, Mr. Glynn, | 


the Manager, replied, that notwithſtanding 
his Loruthip had often obſerved, th t many 
of the Articles were proved but by one Wit- 
neſs, and that the Statute of Ed. VI. requir- 
e! two, this was a Fallacy, known to his own 


Breaſt ; for the Treaſon laid to his Charge 


was, The ſubverting the Laws; and though 
ſome one Fact might be proved only by one 
Witneſs; yet put the Witneſſes together, and 
there were an Hundred to the whole, which 
abundantly ſatisfied the Intention of the Sta- 
tute. That his Lordſhip had aſperſed the 
Managers, by ſaying, they had affirmed 
Things to be proved which were not proved; 
but they ſhould retort upon him, That he had 
been that Day guilty in the higheſt Degree, 
of what he moſt unjuſtly laid to their Charge. 

As to his Lordſhip's Objection, that there 


had been no Treaſon committed: The very 


Intention of killing the King was Treaſon, 
and it was the Intention of the Death of the 
Law, that was in Queſtion, it had been too 
late to queſtion him after the Law had been 
actually killed. The Law could not have ad- 
judged him guilty of Treaſon, when the 
Law itſclf had been ſubverted. That Guy 
Faux had a fairer Excuſe than my Lord 
Strafferd, for he only diſcovered Intentions 
of biowing up the King and State; but his 
Lordſhip by his Counciis and Actions had ex- 
preſſed a Deſign of deſtroy ing the whole 
Kingdom, and the King's Claim by Law, 
and by Deſcent. (And, having ſummed up 
the Evidence for the Commons, he ſaid) It 
this Lion, now he is chained and muzzled, 


and under a Proſecution for High-T reaſon, 


would dare to vent ſuch Language, and ex- 
preſs ſo much Malignity, as he had done in 
his Defence, how would he deſtroy if he was 
unchained? The Lord Strafford was queſti- 
oned for High- T reaſon, in going about to 
ſubvert the Laws of both Kingdoms, in De- 
fence whereof their Lordſhips noble Anceſ- 
tors had ſpent their Blood; and as they were 
the Sons of thoſe Fathers, and the ſame 
noble Blood run in their Veins, he was con- 
fident they would not think that Man fit to 
live, who would dettroy that, which protect- 
ed their Lives, Liberties, and Eſtates. | 

That their Lordſhips had the Complaints 
of three Kingdoms preſented before them a- 
gainſt this great Man, whereby they might 
obſerve a mighty Storm was raiſed, that 
threatned their Ruin and Deſtruction: That 
the Commons had diſcovered this Fonas, who 


Pardon my Infirmity; ſomething 1 


— 


* 


occaſioned the "Tempeſt, and as much as in 
them lay would diſcharge their Conſciences, 
and throw him out of the Ship to allay the 
Tempeſt; and they expected, and were con- 
fident their Lordſhips would finiſh the Work, 
and that with Expedition, leſt by the Con- 
tinuance of the Storm, the Ship, T ackling 
and Mariners, both Church and Common- 
Wealth, ſhould be ruined and deſtroyed, 

Mr. Pym, another of the Managers (uſu- 
ally ſtiled in thoſe Days Xing Pym, from his 
Influence on that Factious Houſe of Com- 
mons, and the Mob) ſeconded Mr. Glynn, 
and averred that it was clearly proved, the 
Earl of Strafford had endeavoured, by his 
Words, Actions, and Councils, to ſubvert 
the fundamental Laws of England and Ire- 
land, and introduce an arbitrary and tyran- 
nical Government : "That this was the en- 
venomed Arrow for which he enquired ; this 
was the intoxicating Cup that had tainted his 
Judgment, and poiſoned his Heart; and from 
thence was infuſed that ſpecifical Difference, 
which turned his Speeches, Actions, and 
Councils into Treaſon, not Cumulative, as 
his Lordſhip expreſſed it, as if many Miſdea- 
meanors could make one 'T reaſon, but for- 
mally and eflentially; for it was the End 
that made the ſpecihck Difference: Even 
indifferent Words and actions might be 
Treaſon, being cone and ſpoken with a 
treaſonable Intention, 

Then he ſhewed the great Benefits both the 
King and the Subject received from the Laws, 
and the Miſchiefs that would follow from 
that Subverſion of them, which the Earl had 
conſpired, and endeavoured to bring about: 
That as to the Earl's Objection, that he ought 
not to be queſtioned for what he had adviſed 
as a Privy-Counſellor, according to his Con- 
ſcience; his being a Privy-Counſellor made 
his Fault the more heinous, as being commit- 
ted againſt ſo great a Truſt, and endeavouring, 
under the Character of a Privy- Counſellor, to 
infect and poiſon his Majeſty with ſuch wick- 
ed Principles and Deſigns. 

As to that other Plea, T hat whatever he 
had ſaid was with a good Intention : Where 
the Matters propounded were Evil in their 
own Nature, as theſe were, they could never 
be juſtified by any Intentions: And as to what 
he had urged of the Neceſſity of the Caſe; if 
there was a Neceſlity, it was of his own mak- 
ing: He had brought the King under this Ne- 
ceſſity, and muſt not make that a Ground of 
his Juſtification, which aggravated his Offence: 
TT hat though he alledged they had proved no- 
thing but Words, and no Effect followed, the 
miſerable Diſtempers into which he had 
brought all the three Kingdoms, was a ſuffi- 
cient Evidence of the miſchievous Effects of 
his Councils: That to alter the Frame and 
Conſtitution of Government was Treaſon in 
any State; and the Laws would be very de- 
fective, if they had not a Power to ſecure and 
preſerve themſelves. ' | 

That Life, Honour, and Eſtate, it was true, 
were all forfeited by Treaſon ; but this Pri- 
ſoner had committed ſo many Treaſons, that, 
though he paid all theſe Forfeitures, he would 
ſtill remain a Debtor to the State: And no- 


thing 


ar, , 
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ine could be more equal than that he ſhould 
78 l. N the juſtice of that Law he would 
have ſubverted. Neither was this a new way 
of Blood, but this Law might be traced to 
the very Original of the Kingdom. If, as 
he alledged, it had not been put in Exe- 
cution theſe Two hundred and Forty Years, 
it was becauſe, in. all that Time, there had 
not been found a Man bold enough to com- 
mit ſuch Crimes as theſe. 

Then Mr. Lane, Attorney-General to 
p tus the Prince, being permitted to argue the Points 
as t5 Matter obſerved, That it was admitted the Earl was 
Lau. not within the Letter of the Statute of 25 

Ed. III. and proceeded to ſhew that he was 
not within the Meaning of it; for that, 1. 
It was a Declarative Law, and ſuch were 
not to be taken by Conſequence, Equity, or 
Cerftruction but by the Letter only; and, 
2. It was a Penal Law, and if their 
Grounds (as yet unqueſtioned) held good, ſuch 
Laws admitted of no Conſtructions or In- 
ferences : That by the Statute of 21 Edio. 
III. it was made Treaſon for a Servant to 
kill his Maſter ; and in the 23d of the ſame 
Reign, one was proſecuted for 'T reaſon, in 
killing his Father, grounded on that Argu- 
ment, a majore ad minus; but it was reſolved 
that it could not be 'T reaſon, becauſe the 
25th of Eqdw. III. had ſpecified what Facts 
ſhould be Treaſon, ſince which nothing could 
be conſtrued Treaſon that was not ſo by 
the Letter of that Act. | 

That one or more AQts of Injuſtice could 
in no Senſe be termed a Subverſion of the 
Laws; for, if ſo, we might have as man 
Traytors as Judges, theſe being all Men 
ſubject to Error, and might one Time or 
other have given erroneous Judgments. 

That in the 28th of. Hen. VI. John de 
la Pole, Duke of Suffolk, was charged by 
the Houſe of Commons with Articles of 
High-Treaſon, not unlike theſe ; as that 
he had given bad Advice, that he had de- 
baſed the Coin, ſeſſed Men of War, made 
ſummary Decrees, impoſed Taxes, cor- 
rupted the Fountains of Juſtice, perſuaded 
the King to an unneceſſary War, and to 
relinquiſh Anjou; but theſe Articles being 
debated by the Lords, they reſolved they 
were Felony, but not Treaſon : Another 

* Perſon was charged with ſubverting the 
Laws in the Reign of Hen. VIII. and it 
was held not to be Treaſon ; and this was 
the Caſe alſo of Richard Larkes. 

Nor was the Earl charged here with ſub- 
verting the Fundamental Laws, but with 
an Intention to ſubvert them; and an In- 
tention was only Treaſon, when the Life 
of the King, or Queen, or of their Children, 
was deſigned: In other FTreaſons, the Fact 
muſt be actually committed as well as in- 
tended, by the 25th of Zdw. III. as killing 
the Chancellor, Counterfeiting the Broad 
Seal, the Coin, Ec. 

And if ſuch an Intention was not T rea- | 
ſon by the Statute, ſo neither was it by the 
Common Law; for all T reaſons were aboliſh- 
ed which were not ſpecified in the 25 Edib. 


IH. and this was not to be found in that 
Statute, 


N. o IO, IL. 


As to the Saving in this Statute, that 
reſerved a Power to the Parliament to de- 
clare what ſhould be 'T reaſon for the Lime 
to come: That Proviſo was repealed by a 
Statute made in the Reign of Hen. IV. and 
it was further enacted thereby, That no- 
thing ſhould be deemed Treaſon, but what 
was literally contained in the 25th of E «tv 
III. whereupon the Record ſays, there was 
great Joy at the making this Act; for the 
drawn Sword, hanging over every Man's 
Head by this flender 'T hread of a Confe- 
quence or Illation, was removed by that 
Act. And by the Statute of the 1ſt of Mary 
alſoit is declared, L hat none ſhall be puniſhed 
in Life or Eſtate as a Traytor, but for a 
Crime contained in the 25th of Edw. III. 
and no mention is there made of the Salvo. 
That the Earl of Northumberland's Caſe, in 
the Reign of Hen. IV. came the neareſt to 
this; and that was declared to be but Felony, 
though it would have been conſtrued Treaſon, 
if it had not been for the Statute of 1 Hen. 
IV. whereby that Proviſo was repealed. And 
he was confident, ſince that Act not one 
Man had ever been declared a Traytor, ei- 
ther by the King or Parliament, except it 
were upon the 25th Zdw. III. or ſome other 
Statute literally and declaratively taken. 

The Trial being over, and the Faction 


The Com- 
mons neglect᷑ 


pretty well aflured that a Majority of the 7 demand 


udgment, 


Lords were of Opinion, that there was no 2, bring in 
Treaſon in the Articles preferred by the « Bi of 


Commons, and that the Earl was in a fair 
way of being acquitted by his Peers, they 
did not think fit to rely on their Judgment, 
but immediately brought a Bill into the Houſe 
of Commons, to attaint the Earl of High- 
Treaſon, being reſolved, if there was no 
Law in being that would deſtroy him, they 
would make a Law on Purpoſe, and force 
the Royal Aſſent to it, as well as the Com- 
pliance of the Upper Houſe, by their Re- 
bellious Mob. 

Upon bringing in the Bill of Attainder, 
the Lord Digby, who had been one of the 


Managers of the Commons, being now fully . 


convinced of the Malice and Fury with which 
this Proſecution was carried on, made a 
Speech upon the Occaſion, wherein he ſaid, 
He muſt put the Houſe in Mind of the 
Difference between Proſecutors and Judges; 
how unbecoming that Fervour was in them, 
now they were Judges, which perhaps might 
be commendable in them as Proſecutors : 
'That it was honeſt and noble to be zealous 
for the Diſcovery of "Truth; but when that 
was brought to Light, their Judgment there- 
upon ought to be calm and cautious : "That 
the Grounds on which he delivered his O- 
pinion to the Houſe, that the Earl ought to 
be proſecuted for High-'T reaſon were vaniſh- 
ed; and, for that Reaſon, he begged Leave 
to alter his Opinion. 

Before he gave his Conſent to the Ac- 
cuſation, he was aſſured it would be proved, 
that the Earl had adviſed the King to em- 


Attainder, 


Lerd Dig - 
by's Speech 
on thts Occa · 


ploy the Army of Ireland to reduce Eng-. 


land. That Mr. Secretary Jane's Notes, 


from which this was ſaid to be proved, 


appeared to be but diſ-jointed Fragments, 


which no Man could make any thing of: 
B b b And 
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And none of the Council, but Sir H. Vane, | 
heard any ſuch Words, and he varied in his 
Teſtimony. That the firſt Time the Secre- 
tary was examined, concerning the Army in 
Ireland, he ſaid poſitively, I cannot charge 
him with That ; and being examined another 
Time, he anſwered, I can ſay nothing to That. 
And yet at a third Examination he depoſed, 
that the Earl of Strafford ſaid to the King, 
You have an Army in Ireland, which you may 
employ here to reduce this Kingdom. I hele 
Circumſtances induced his Lordſhip to diſcard 
that Grand Article, concerning his deſperate 
Advice to the King, of employing the Iriſb 
Army to reduce England. | 

Had this been proved, he could have con- 
demned the Earl with Innocence, as he had 
proſecuted him with Earneſtneſs ; but, as the 
Caſe {tood, he could not ſatisfy his Conſcience 
in doing it. . 

That this Deſign of Force not appearing, 
his other wicked Practices could not amount 
to ſo high a Crime; there were more natural 
Sources to derive his other Crimes from, 
than a Deſire of bringing in Tyranny to en- 
ſlave them and his own Poſterity, namely, 
Pride, Revenge, Avarice, Paſſion, and Inſo- 
lence of Nature; but, had this of the rb 
Army been proved, it would have diffuſed a 
Complexion of Treaſon over all. : 

That his Crimes might perhaps render him 


 worthier to die than —_ T raitors : And 


there might be Reaſon to Enact they ſhould 


be Treaſon for the future: But God forbid he 


ſhould give Judgment of Death on any Man, 
and ruin his Poſterity, upon a Law made g 
pofteriori. & 
The Parliament had a judicial and a legi- 
ative Power; the Meaſure of the one was 
what was legally Juſt, of the other, what was 
prudentially and politically fit for the Good 
and Preſervation of the whole; but theſe were 
not to be confounded in Judgment: They 
muſt not piece up want of Legality with Mat- 
ter of Convenience. Beſides, he was aſſured 
neither the King, nor the Lords - would paſs 
the Bill, and that it would cauſe great Diviſi- 
ons in the State; he adviſed them, therefore, 
to lay aſide this Bill of Attainder, and think of 
another, which might ſpare his Life, and yet 
ſecure the State againſt the Lord Strafford, 


without endangering it as much by a Diviſion 


concerning his Puniſhment, as the Earl had 
endangered it by his Practices. 

Every Man ought to lay his Hand upon his 
Heart, and conſider what they were about to 
do; Whether Juſtice, or Murder. And whe- 
ther the putting this Lord to Death would not 
be Murder, with the higheſt Aggravation; 


Murder under a Colour of Juſtice. ----- The 


beſt Lawyers werein adiametrical Oppoſition, 


- as tothe Nature of the Offence: 'T hey would 


do well, therefore, to diveſt themſelves of all 
Paſſion and perſonal Animoſity, as well as of 
all other unjuſtifiable Conſiderations, before 
they paſſed Judgment. Neither an Ap- 
prehenſion that the People would be incenſed, 
if this Lord's Blood was ſpared, or that it was 
not fit that one, who was accuſed by the Com- 
mons of High- Treaſon, ſhould eſcape with 
Life, were ſufficient Reaſons for condemning 


ſhip did before God diſcharge himſelf, and 


Blood. 
The Bill being read a third Time the ſame 
Day, it was carried by 204 againſt 59; after 
which it was ſent up to the Lords, by Mr. 
Pym, the great Promoter of it, with Orders to 
acquaint their Lordſhips, That it was a Bill 
which highly concerned the Commonwealth, 
eſpecially the expediting of it: And Mr. Pym 
being returned ; reported that he had deliver- 
ed the Bill of Attainder to the Lords, and ac- 
quainted them, that the Commons were ready 
to juſtify the Legality of the Bill. 
The Houſe of Peers having appointed the 
2.3d of April, and afterwards the 29th of April, 
to hear the Points of Law argued, in Main- 
tainance of the Bill of Attainder ; Mr. Soli- 
citor St. Jahn was aſſign'd by the Commons 
for this Service, and Mr. Glynn, and Mr. 
Maynard, ordered to be his Afliſtants. In the 
mean Time, the Commons took Exceptions 
to the Lord Dzgby's Speech, which he was o- 
bliged to explain with ſome qualifying Ex- 
preſſions: And Petitions were preſerred to both 
Houſes, by the Citizens of London, ſaid to be 
ſigned by twenty thouſand Citizens, requiring, 
that Juſtice might be done upon the Earl of 
Strafford, and other Incendiaries ; without 
which the Petitioners declared, That neither 
their Lives, Liberties, or Eſtates, could be ſe- 
cured ; And the Commons ſent another Meſ- 
ſage to the Lords, to expedite the Bill of At- 
tainder ; requiring alſo, that the Lord Straf- 
ford might be cloſe confined, becauſe they 
teared he would eſcape: And on the 29th of 
April Mr. St. John addreſſed himſelf, to make 
good the Legality of the Bill of Attainder, be- 
fore the Lords in ęſtminſter-Hall, the Earl 
then ſtanding at the Bar. 

Mr. St. John obſerved, That in ſeveral 
Countries, there were different Meaſures of 
Puniſhment inflited for the ſame Offence; 
and that in England, the ſame Law which 
enabled inferior Courts to judge according to 
the Laws already made, empowered the Par- 
liament to make new Laws: However, they 
did not intend to make a new Treaſon, and 
condemn the Lord Strafford for it ; they were 
moved by other Conſiderations. He held that 
in former Ages, when Doubts in Law aroſe 
of great and general Concernment, the Parlia- 
ment was uſually conſulted ; which was the 
Reaſon that many Acts were declarative of 
the Old, and not introductive of any New 
Law. Secondly, They proceeded this wav, 
to obviate thoſe Scruples and Delays, which 
through a Diſuſe of Proceedings of this Nature 
might ariſe; and becauſe fome Doubts had 
been ſtarted, as if the Declaratory Power of 
Parliaments was taken away. Thirdly, In 
reſpect of the Proofs ; for if it ſhould happen, 
that the whole Evidence given was not con- 
tained in the Charge, yet ſuch Evidence might 


being neceſſary, in this way of Proceeding, 
that there ſhould be any Articles or Charge at 
all: And fo inthe Caſe of double Teſtimony, 
though two Witneſſes might be required, by 


I. Edi. 6. in the Courts of Law; yet on a 
| Bill 


him : Of all ſuch corrupt Motives his Lord- 


7641, 
17 Carl. 


waſh his Hands of the Earl of Straſerds N 
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4, = Bill of Attainder in Parliament, private Satis- 
w__ 17 0 — to each Man's Conſcience, was ſuffi- 
12 dient; although no Evidence at all was given. 
1 That theſe Proceedings by Way of Bill, was 
lilly : not to decline their Lordſhips Juſtice in the 
, Judicial Way, but to husband Time in theſe 
5+ Rs Exigencies of State, and ſilence all Doubts. 

”y 3 Then he endeavoured to ſhew, that the 
Loi, ] Earl was guilty of Treaſon, within the 25 


Edw. III. But theſe Arguments having been 
urged before, and unanſwerably confuted by 
the Earl, I omit the Repetition of them; and 
he ſeems to have been conſcious there Was ve- 
ry little in his Arguments on this Head: For 
he proceeds to tell their Lordſhips, that the 
Commons had given him Command, to offer 
further Reaſons, for their reſorting to their le- 
giſlative Power; as firſt, from the Nature of 
the Earl's Offence, in endeavouring to over- 
throw the Laws; and ſecondly, from the 
Frame and Conſtitution of the Parliament, 
which comprehended the whole Body Politick, 
and conſequently had Power over every indi- 
vidual Member, for the Preſervation of the 
whole. And as to what had been ſo often in- 
culcated, 'T hat the Law ought to precede the 
Puniſhment : Why ſhould the Earl expect any 
Benefit from the Law, that would take it from 
others? They allowed Law indeed to Hares 
and Deer, but it was never accounted foul Play 
to knock Foxes and Wolves on the Head : 
That the Earl's, was an Offence againſt the 
Light of Nature, againſt the Dictates of the 
dulleſt Conſcience: That he well knew he 
had offended the promulged and ordinary 
Rules of Law. That Crimes againſt Law 
had been proved and confeſſed ; ſo that the 
Queſtion was not de culpa, ſed de pena ; and 
though his Lordſhip had aflerted, that twenty 
Felonies could not make a Treaſon, they muſt 
differ from him, if he meant it in the Uſe of 


mT the legiſlative Power; for he that deſerved 
r Death for one of thoſe Felonies, deſerved a 
4 5 more painful and ignominious Death for all to- 


gether, and cited ſome Precedents, where the 
uſual Puniſhment had been increaſed, on Ac- 
count of the heinous Circumſtances the Facts 
were attended with, as in the Caſe of the Bi- 
ſhop of Rechefter's Cooks who poiſoned the 
Broth, which was the Death of a great many 
People; the Cook was attainted of Treaſon, 
2 0 was enacted, that he fhould be boiled to 
catn. 


'The next Day, being the zoth of April, 


Ca, en of Attainder in this Caſe, where he was taken 
out of the ordinary Courſe of Juſtice, and a 
Law propoſed on Purpoſe to deſtroy him: But 


he was refuſed this Favour. 
Thus far Rusn wok r E. 


The King's The King going to the Houſe of Peers the 
Pouch, ac- Iſt of May, declared from the Throne, that he 
Borl the could not in Conſcience condemn the Earl of 
Clayge, BStraffordof High Treaſon, and that he would 
acquaint them with three great Truths, 
Firſt, That he never had any Intention to 
bring over the Iriſß Army into England, nor 
Was ever adviſed by any one to do it. Second- 


EOS the Earl petitioned that his Counſel might be 
the Ears heard, as to the Legality and Equity of a Bill 


ly, That there never was any Debate before 1647 

him, ot the Diſaffection of his Engliſh Subjects, 

neither had he any Suſpicion of them. Third- 

ly, Neither was he adviſed by any one, to al- 

ter the leaſt of the Englih Laws. He did 

admit the Earl had been guilty of ſome Miſ- 

demeanors, and ſuch as rendered him unfit to 

ſerve himſelf, or the Commonwealth, in any 

Place of Truſt : But he hoped there might be 

ſome Expedient found out, to ſatisfy Juſtice 

and their ewn Fears, without oppreſling his 

Conſcience. | 
The Commons being acquainted with this The Cnr 

Speech, exclaimed againſt it as a Breach of the 795 exo 

Privileges of Parliament; and ſaid it was a Za 

prejudging of their Councils, an Obſtruction Speech, as a 

to Juſtice, &c. and the next Day, they drew Dn 2 

down five or ſix thouſand of the City Mob, 

armed with Swords and Clubs, to Veſtminſter, 

who having filled the Palace-Yards, and every „ The , 

other Avenue to the Parliament-Houſe, ſtop- 7 e 4. 

ped the Members Coaches, cryingout, Juſtice, Lordi ts paſs 

Fuſtice ! Executton, Execution! Nor would e 5%. 

they ſuffer ſome of the Lords to paſs, till they 

had promiſed to Vote for the Attainder and 

Execution of the Earl of Strafford. The 

ſame Rabble, with Cornelius Burgeſs the Pu- They plunder 

ritan Preacher at their Head, broke into et- the Abbey 

minſler- Abbey, plundered the Church of the Cheb. 

Furniture and ſacred Veſtments ; and then in 

a hoſtile Manner, marched to the Palace of 

I/hitchall, where they inſulted and abuſed his 

Majeſty, who adviſed them to return Home 1 it 

and mind their Buſineſs. the King and 
Nothing is more evident than that the Com- %, hne 

mons abetted and encouraged theſe Tumults, hall 

not only from their threatning the Lords with 

them ; but from their impriſoning thoſe Juſti- 

ces of Peace, who endeavoured to diſperſe the 

Rabble, and declaring, it was free for all Men 

to petition the Parliament in this hoſtile Man- 

ner : Nor were theſe People only an undiſci- 

plined Multitude; they were formed into re- 

gular Bodies, and had Arms given them ; and 

every Profeſſion of Mechanicks, Taylors, Tink- ' 

ers, Shoemakers, Weavers, Porters, and Ma- 

termen, had their particular Captains and 

Leaders, 'whom they obeyed implicitely : 

Theſe poſted up at Weftminfter-ha!! Gate, 

and all publick Places about Town, the 

Names of the Commons, who voted againſt 

the Earl of Strafford's Attainder, denominat- 

ing them STRAFFORDIANS, and 

Enemies to their Country ; but ſtill the At- 

tainder was in Danger of being rejected by the 

Houſe of Peers: Whercupon the Faction, to 

facilitate the paſſing it, pretended they had 

diſcovered a Plot, between the Court and the * 

Army, for reſcuing the Earl of S!rafferd, and STO Cocke 

putting a Force upon the Parliament; which K = 

was worked up with ſuch Art, that both TL % 

| Houſes appeared in the utmoſt Conſternation, 4 

and entered into a ſolemn Proteftation, to de- 

fend themſelves and their Privileges, againſt 

all Perſons whatever, which they impoſed on 

their Fellow- Subjects, by the Authority of 

their own Votes, without the King's Leave; 94. me; 


Lords with their Plots and their Mobs, they oh bo 15 
compelled them in a manner to paſs the Bill of ph 
Attainder on the 8th of May; there being 


twenty 


and that having harraſſed and frightened the Us :np ic 
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104. twenty-five Lords Content and nineteen Not | could borrow no Money for the Service of 1641, 
7 _ - content; ſo that the Bill was carried but by | the State, unleſs the People had an Aſſurance e 
Tie B, A Majority of ſix Voices. that the Parliament ſhould not be diſſolved; WM 
c:ried s The ſame Day, (viz.) Saturday the 8th | and it was contrived to offer it to the King 
CNN of May, both Houſes attended his Majeſty, | at this Time, when his Thoughts were 
importuning him to give the Royal Aſſent | entirely taken up with the Earl of Strafford's 
to the Bill; but could get no other Anſwer | Caſe, and he could not be ſuppoſed at Lei- 
from him, than that they ſhould know his | ſure to examine into Conſequences of ſuch 
Mind the Monday following: W hereupon | a Conceſſion. 
7: Rus, they ſent down the Rabble to JYbitehall, The Commons were over-joyed at the 
Tall, fu, Who cried out, as they were taught, 7/tice! | paſſing theſe two Bills, and returned his Ma- 


r-ndedby Juſtice! threatning the Deſtruction of the 
%, King, Queen and Royal Family, unleſs his 
be pulled ro Majeſty conſented to Strafferd's Death: At 
Pieces. which, it is ſaid, the Queen was ſo terrified, 
being conſcious of the Rage of the People 
againſt her, on Account of her Religion, 
that ſhe begged the King to yield to their 
Demands, for the Preſervation of themſel ves 
and their Children: But he was not to be 
moved by her Intreaties, to give up ſo brave 
and faithful a Servant. He ſummoned the 
Privy-Council, the Judges, and ſive of the 
Biſhops therefore, and required their Advice, 
how to extricate himſelf out of the Diffi- 
culties that ſurrounded him. The five Biſhops 
Th: ing that attended him, were Arch-Biſhop Uper, 
adi, Dr. Morton Biſhop of Durham, Dr. Wil- 
T a ” liams Biſhop of Lincoln, Dr. Potter Biſhop 
rey, of Carliſle, and Dr. Fuxton Biſhop of Lon- 
Ceurcil. don: But he could reccive little Satisfaction 
from any of them, only Biſhop Zuxton had 
the Honeſty and Courage to tell him, he 
ought to do nothing againſt his Conſcience, 
for any Conſiderative whatever; while ſome 
of the reſt of the Biſhops ſcandalouſly in- 
ſinuated it is ſaid, that the King had a pub- 
lick anda private Conſcience, and that he 
ought to diſtinguiſh between the one and the 
other. And how Innocent ſoever he might 
believe the Earl in his private Opinion, he 
ought to be governed by the Opinion of the 
two Houſes of Parliament, and the Judges, 
who had declared the Earl guilty of High- 
Treaſon. 

Still his Majeſty ſeemed determined not 
to give up this Great Man to the Malice of 
his Enemies; but the Earl, being informed 
of the Diſtreſs the King was in, and that 

13 the Ruin of the Royal Family was threatned, 
„ eit he did not give the Royal Aſſent to the 
tene paſs Bill, generouſly wrote to his Majeſty, not 
% H. to hazard the Safety of his Family, and 
the Peace of the Kingdom, for his Sake, 

but paſs the Bill; adding, that his Conſent 

would acquit his Majeſty in the Eye of Hea- 

ven, and he ſhould reſign his Life with all the 
Clieerfulneſs imaginable, as an Acknowledge- 

ment of the Favours he had received from 

his Sovereign. And this, it is ſaid, went a 

great way in determining his Majeſty's Re- 

ſolution: After he had ſpent two Days and 

„ ins Nights, therefore, in the utmoſt Perplexity, 
„ he ſigned a Commiſſion to the Earl of A. 
{4  rundel, and two other Noblemen, to paſs 
eee, this Bill, with another, no leſs fatal to him- 
1/11 13 per felt and the Kingdom, namely, The Bill to 
2 ck make the Parliament perpetual, unleſs they 
conſented to their own Diſſolution. This 

Bill was hurried on, and paſſed both Houſes 

in a Day or two, under Pretence, that they 


The Farl 
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jeſty their Thanks ſor his extraordinary 
Condeſcenſion, aſſuring him, THEY WOUID 
MAKE HIM A GLORIOUS KING, AND 
RICHER THAN ANY OF HIS PREDECEsS- 
SORS : But, whatever they then deſigned to 
make him, certain it is, he became from 
that Hour Dependant on the Parliament, 
and by giving the Royal Aﬀent to thoſe 
two Acts, reſigned his Authority and In- 
fluence over his People. No Man durſt ſerve 
him, after they ſaw this Great Miniſter 
ſacrificed to his Enemies; the Parliament 
perpetuated, and aſſuming a Power of com- 
pelling the King to yield to whatever they 
demanded. The giving up Lord Strafferd 
to their Fury, therefore, was ſo far trom 
reſtoring Peace and Tranquility to the Com- 
mon-wealth, or Safety to the Royal Family, 
that it inſpired the Faction with ſtill more 
Inſolence, made them look upon the King 
and Peers as their Vaſſals, and uſe them for 
the future as if they really had no other 
Authority than what they derived from the 
People, whoſe Repreſentatives the Commons 
were. 

The King, too late ſenſible of his Error, 
wrote to the Houſe of Peers, by the Prince 
his Son, to entreat that Mercy might be 
ſhewn the Earl: That they would be con- 
tent with his perpetual Impriſonment ; and 
endeavour to obtain a Conference with the 
Houſe of Commons, and bring them into the 
ſame Sentiments, adding, by way of Poſt- 
ſcript, That if he muſt die, it were Charity 
to reprieve him till Saturday. But fo little 
Influence had the Prayers and Entreaties of 
their once Dread Sovereign, that the Lords 
let his Majeſty know, neither of his In- 
tentions could be complied with, pretending, 
that the Queen and their Children would be 
in Danger, if they ſhould conſent to either. 

Wedneſday the 12th of May, therefore, 
being appointed for the Execution of the 
Ear], he deſired the Lieutenant of the Tower, 
the Evening before, to let him ſpeak with 
the Archbiſhop of Canterbury, his Fellow- 
Priſoner; but the Lieutenant anſwered, he 
durſt not permit him, without an Order of 
Parliament: Whereupon the Earl related to 
Archbiſhop Uſher, who was then at his Lord- 
ſhip's Lodgings in the Tower, what he in- 
tended to have ſaid, if he had been permitted 
to ſee Archbiſhop Laud, namely, That he 
would have deſired his Grace to aſſiſt him 
with his Prayers that Night, and give him 
his Bleſſing when he went to the Scaffold 
the next Day; he deſired alſo he would be 
at his Window, that he might thank him 
for all his Favours; and Archbiſhop Uper 


delivering the Meſſage to Archbiſhop Laud 
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that Evening, his Grace of Canterbury ap- 
red at his Window next Morning, as 
the Earl paſſed by, when the Earl looking 
up, and demanding his Prayers, and his 
Bleſſing, his Grace lifted up his hands, and 
ave him both; then the Earl, making a 
7 bmiffive Bow, ſaid, God protect your In- 
nocency, and moved on towards the Scaffold, 
which was erected on Taver-Hill, The 
Lieutenant deſired he would take Coach, 
for fear the Mob ſhould ruſh on him as he 
walked, and pull him to Pieces: But the 
Earl anſwered, No; he was not afraid to look 
Death in the Face, and the People too. 
Have you a Care, ſays the Earl, that I 
don't eſcape ;z and whether I die by the Hands 
of the Executioner, or the Fury of the 
People, to me is perfectly indifferent. 
Having mounted the Scaffold, he ſaluted the 
Gentlemen he found there, and began to take 
his laſt Leave of his Friends, who appeared 
much more concerned than himſelf, and ob- 
ſerving his Brother, Sir George Wentworth, 
to weep: Brother (ſaid he cheerfully) What 
do you ſee in me to deſerve theſe Fears? Does 
any indecent Fear betray in me any Guilt, 
or my innocent Aſſurance any Atheiſm? 
Think now that you are accompanying me 
the third Time tomy Marriage Bed : Never 
did I throw of my Cloaths with greater Free- 
dom and Content, than in this Preparation, 
to my Grave, That Stock (pointing to the 
Block) muſt be my Pillow: Here ſhall I 
reſt from all my Labours: No envious 
Thoughts, no Dreams of Treaſon, Jealouſies, 
or Cares for the King, the State, or myſelf, 
ſhall interrupt this eaſy Sleep: Therefore, 
Brother, pity with me thoſe Men, who, 
contrary to their Intention, have made me 
happy. Rejoice in my Happineſs, Rejoice 
in my Innocence. Then kneeling down, 
he made this Proteſtation: I hope, Gentle- 
men, you think that neither the Fear of Loſs, 
or Love of Reputation, will ſufter me to 
belie God and my own Conſcience at this 
Time. I am now in the very Door going 
out, and my next Step muſt be from Time 
to Eternity, either of Peace or Pain. To 
clear myſelf before you all, I do here ſolemn- 
ly call God to Witneſs, I am not Guilty, 
ſo far as I can underſtand, of the great 
Crime laid tomy Charge; nor have ever had 
the leaſt Inclination or Intention to damnify 
or prejudice the King, the State, the Laws, 
or Religion of this Kingdom ; but with 
my belt Endeavours to ſerve all, and to ſup- 
port all, /o may God be 2 to my Soul. 
Then riſing up he ſaid, My Lord Primate 
of Ireland, and my Lords, and the reſt of 
theſe noble Gentlemen, It is a great Comfort 
to me to have your Lordſhips by me this 
Day, becauſe I have been known to you a 
long Time. I come here, by the good 
Will and Pleaſure of God, to pay that laſt 
Debt I owe to Sin, which is Death; and by 
the Bleſſing of that God, I truſt to riſe a- 
gain, through the Merits of Jeſus Chrift, to 
Righteouſnets and Life Eternal. 
ſubmit to the Judgment, that has paſſed 


en me, with a quiet and contented Mind. 
No, 10. II. ; | 


I thank God I freely forgive all the World 
from my very Heart; there is not a diſpleaſ- 
ing Thought ariſing in me towards any Man 
living; and my Conſcience bears me Witneſs, 
that in all my Employments, fince I had the 
Honour to ſerve his Majeſty, I never had 
any Thing in the Purpoſe of my Heart, but 
what tended to the joint and individual Pro- 
ſperity of King and People, although it hath 
been my ill Fortune to be miſunderſtood, 

I am not the firſt that hath ſuffered in this 
kind; it is the common Portion of us all, 
while we are in this Life, to err : Righteous 
Judgment we muſt wait for in another Place; 
for here we are my ſubje& to be misjudged 
one of another. here is one Thing I de- 
ſire to free myſelf of, and I am very confident 
I ſhall obtain your Chriſtian Charity in the 
Belief of it. I was fo far from being againſt 
Parliaments, that I always thought the Par- 
liaments of England, were the moſt happy 
Conſtitutions that any Kingdom or Nation 
ever lived under, and the beſt Means under 
God, to make both King and People happy. 

My Lord Primate, it is a great Comfort to 
me, that his Majeſty conceives me not me- 
riting ſo ſevere and heavy a Puniſhment. 
I do infinitely rejoice in this Mercy of his, 
and I beſeech God to return it into his own 
Boſom, that he may find Mercy when he 
ſtands moſt in Need of it 

I wiſh this Kingdom all the Proſperity 
and Happineſs in the World: I did it living, 
and now dying it is my Wiſh. I do molt 
humbly recommend this to every Man who 
hears me; but deſire they would lay their 
Hands upon their Hearts, and ſeriouſly con- 


pineſs and Reformation of a Kingdom ſhould 
be written in Letters of Blood; and may I 
never be ſo unhappy as that the leaſt Drop 
of my Blood ſhould riſe up in Judgment a- 
gainſt any one of you; but I fear you are in 
a wrong way. 

My Lords, I have but one Word more: 
I proteſs I die a true and obedient Son to the 
Church of England, wherein I was born, 
and in which I was bred; Peace and Pro- 
ſperity be ever to it. It has been objected, 
but it is an ObjeCtion ſcare worth anſwering, 
that I have been inclined to Popery, though 
I can truly ſay, that from the Time I was 


preſent, going now upon Forty-Nine, I 
never had it in my Heart to doubt of the 
Religion of the Church of England, nor ever 
had any Man the Boldneſs to ſuggeſt any ſuch 
Thing to me. And now, being reconciled 
by the Merits of Jeſus Chriſt my Saviour, 
into whoſe Boſom J hope I ſhall ſhortly be gather- 
ed, to thoſe eternal Happineſſes, which ſhall 
never have an End, I deſire heartily the 
Forgiveneſs of every Man for any raſh or 
unadviſed Words, or any Thing done amiſs, 
And ſo, my Lords and Gentlemen, fare- 
well! farewell all things of this World! 

I édeſire you will now join with me in 
Prayer, and I truſt in God we ſhall all meet, 
and live eternally in Heaven, there to receive 


| the accompliſhment of all Happineſs, where 


Ccc every 


1641. 


17 Car. I, 


ſider, Whether the Beginning of the Hap- 


One and Twenty Years of Age, to this 


J CRITICAL REVIEW ey 


Irſruction: 


the Earl left 


bis Son, 


Is Fomily a : , 
an{Charae- Heir of Sir William Wentworth, of Went- 


E. 


every Tear ſhall be wiped away from our | 


Eyes, and every ſad Thought from our Hearts: 
And now God bleſs this Kingdom, and Jeſus 
have Mercy on my Soul ! 

Then he ſaluted the Noblemen, and other 
Perſons of Diſtinction upon the Scaffold; after 
which he ſaid again, Gentlemen, I entreat 
you all to pray with me, and for me ; and his 
Chaplain, having laid the Book of Common- 
Prayer before him, he kneel'd down, and 
prayed out of it a Quarter of an Hour, and as 
long without Book, concluding with the 
Lord's-Prayer. 

Then ftanding up, he ſaid (to Sir George 
Wentworth) Brother, we muſt part. ---- Re- 
member me to my Siſter, and to my Wife, 
and carry my Bleſſing to my Son: Charge 
him that he fear God, and continue an obe- 
dient Son to the Church of England; warn 
him that he bear no private Grudge, or Re- 
venge towards any Man concerning me. And 
bid him beware he meddle not with Church 
Livings; for that will prove a Moth and 
Canker to him in his Eſtate : And wiſh him 
to be a Servant to his Country, without aim- 
1ng at high Preferment. 

Carry my Blefling alſo to my Daughters 
Anne and Arabella : Charge them to ſerve and 
fear God, and he will bleſs them; not forget- 
ting my little Infant, which yet knows nei- 
ther Good nor Evil. 

While he was undreſſing, he ſaid, I as chear- 
fully put off my Cloaths at this Time, as ever 
I did when I went to Bed; and putting on a 
white Cap, he tuck'd up his Hair under it: 
Then having prayed again, and ſubmitted to 
the Block, his Head was ſevered from his 
Body at one Blow. 

By the written Inſtructions the Earl left 
his Son, he commanded him to be obedient to 
the Governors he had appointed him; and 
charged him, as he would anſwer it at the laſt 
Day, not to enter upon any publick Employ- 
ment, *till he ſhould be T hirty Years of Age; 
and then, if his Prince ſhould call him to pub- 
lick Service, he ſhould readily undertake it, 
and be ſincere and faithful to his Maſter, though 


he ſhould come to the ſame End he did himſelf. 


And laſtly, that he ſhould never lay his Hands 
upon any Thing that belonged to the Church. 


He foreſaw that her Revenues would be ſeiz- | 


ed, and conjectured they would be diſtributed 
among the Nobility and Gentry ; and again, 
charged his Son, therefore, not to meddle with 
them, for the Curſe of God would follow 
thoſe, he held, that meddled with ſuch Things. 

Thomas Earl of Strafford, was the Son and 


worth-Woodbouſe, in the County of York, Bart. 
He was a popular and weighty Speaker in Par- 
liament, and oppoſed ſome of thoſe extraordi- 
nary Methods that were taken for raiſing Mo- 
ney in the Beginning of this Reign ; but af- 
terwards coming over to the Court, he was 
called to the Council-Board, and by Letters 
Patent, dated the 22d of Juh, in the fourth 
Year of this King, he was created Baron 
Fentworth, of Wentworth-Waod- Houſe ; and 
the loth of December following, he was made 
Viſcount Wentworth, and conſtituted Lord 
Lieutenant of Ireland. On the 12th of Ja- 


| 


nuary, the Title of Baron Raby was conferr- 
ed on him, being deſcended from the Famil 
of Nevil, heretofore Lords of Rahy-Caſtle 
(which was however at this Time the Inheri- 
tance of Sir Henry Vane, who expected the 
Title) and laſtly, he was created Earl of 
Strafford, and elected one of the Knights 
Companions of the moſt Noble Order of the 
Garter. 

This Nobleman, according to a late excel- 
lent Writer, was a Perſon of extraordinary 
natural Parts, improved by Education and Bu- 
ſineſs. He had a lively and penetrating Ge- 
nius, and his Manner of delivering himſelf 
was clear and moving. He was, without 
Queſtion, an accompliſhed Stateſman ; and as 
he was happy in the deſigning Part, ſo he 
wanted no Courage to go through and exe- 
cute: And as for Loyalty and Affection to the 
King, no Man poſſeſſed that Quality in a 
higher Degree; neither was he only thus well 
furniſhed for the publick Service, but his pri- 
vate Life was likewiſe regular and unblemiſh'd. 
He was undone by his Zeal for his Maſter, 
and the Weight of his Merit funk him. Had 
his Advice been taken, the Scozifh Invaſion 
muſt in all likelihood have miſcarried. This 
made the Covenanters, implacable, and never 
give over, till they had purſued him to the 
Scaffold. Had he been falſe or indifferent to 
the Crown, theſe few Irregularities of his Go- 
vernment would probably have been overlc ok- 
ed, and he might have lived to the End of his 
Conſtitution : But he was too great a Terror 
to Rebellion to be endured at that JunQure. 

The Senſe of both Houſes of Parliament 
(in relation to this Proſecution) after the Re- 


ſtoration, when they were no longer under 


the Influence of a Rebellious Faction, is ſuffi- 
ciently maniſeſted from the Act that paſſed in 
the 14th Year of Charles II. For Reverſing 
the Attainder of the Earl of Strafford. his 
Act recites, That whereas Thomas Earl of 
Strafford was impeached of High-Treaſon, 
upon Pretence of endeavouring to ſubvert the 
Fundamental Laws, and called to a publick 
and ſolemn Arraignment, and Trial, before 
the Peers in Parliament, where he made a par- 
ticular Defence to every Article objected a- 
gainſt him; inſomuch, that the turbulent 
Party, then ſeeing no Hopes to effect their 
unjuſt Deſigns by any ordinary way of Pro- 
ceeding, did at laſt reſolve to attempt the 
Deſtruction and Attainder of the ſaid Earl, 
by an Act of Parliament, purpoſely made ta 
condemn him for Accumulative Treaſon, 
none of the pretended Crimes being Treaſon 
apart, and ſo could not be in the whole, if they 
had been proved, as they were not; and alſo 
judged him guilty of Conſtructive Treaſon, 
that 1s of levying War againſt the King, 
though it was only the commanding an Order 
of the Council- Board in Ireland to be execu- 
ted by a Serjeant at Arms and three or four 
Soldiers, which was the conſtant Practice of 
the Deputies there for a long Time: To 
which End, having firſt preſented a Bill to the 
Houſe of Commons, and finding there more 
Oppoſition than they expected, they cauſed a 
Multitude of tumultuous Perſons to come 
down to Veſiminſter, armed with Swords and 
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Staves, and to fill both the Palace- Nardo, and 
all the Approaches to both Houſes of Parlia- 
ment, with Fury and Clamour, and to require 
Fuſtice, ſpeedy Juſtice, againſt the Earl of 
Strafford : And having, by theſe and other 


* undue Practices, obtained that Bill to paſs the 
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Houſe of Commons, they cauſed the Names 
of thoſe reſolute Gentlemen, who, in a Caſe 
of innocent Blood, had freely diſcharged their 
Conſciences, being Nine and" Fifty, to be 
poſted upon ſeveral Places about the Cities of 
London and Weſtminſter, and ſtiled them 
STRAFFORDIANS, and Enemies to 
their Country, hoping thereby to deliver them 
up to the Fury of the People, whom they had 
endeavoured to incenſe againſt them ; and 
then procured the ſaid Bill to be ſent up to the 
Houſe of Peers, where it having ſome Time 
reſted, under great Deliberation ; at laſt, at a 
Time when great Part of the Peers were ab- 
ſent, by Reaſon of the Tumults, and many 
of thoſe who were preſent proteſted againſt it, 
the ſaid Bill paſſed in the Houſe of Peers, and 
at length his late Majeſty, King Charles I. 
granted a Commiſſion for giving his Royal 
Aſſent thereto, which nevertheleſs was done 
by his ſaid Majeſty, with exceeding great Sor- 
row then, and ever remembred by him with 
inexpreſſible Grief of Heart, and out of his 
Majeſty's great Piety he did publickly expreſs 
it, when his own Sacred Life was taken away 
by the moſt deteſtable Traytors that ever 
were: | 

For all which Cauſes, it was enacted, That 
the Act for the Attainder of the ſaid Thomas 
Earl of Strafford ſhould be reverſed, and all 
Records and Proceedings relating thereto, be 
cancelled and taken off the File, or otherwiſe 
defaced, to the End the ſame might never be 
3 into Example, to the Prejudice of 
any Perſon whatſoever. 

This Act of Parliament is ſo juſt a Com- 
ment on the Proſecution of the Earl, and his 
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Remarks ſo full and comprehenſive at the 
Hearing, that there remains ſcarce any Ob- 
ſervations to be made on this Trial: I ſhall 
only juſt touch upon ſome Particulars there- 
fore, and leave the reſt to the Reader's own 
Reflections, now he has ſeen the Caſe ſo tho- 
roughly examined. 

I. As the Earl was the only Perſon that 
ever was taken out of the Hands of a Court 
of Juſtice, after a Trial wherein he had 
made a full Defence to every Part of the 
Charge, and murdered by a Statute made on 
Purpoſe; ſo never any Tranſaction reflected 
more Diſhonour on the Peerage, than their 
being made Tools in this Manner, to the 
Malice and Revenge of a Faction, who had 
refuſed to ſubmit to their Judgment in a 
legal Way. 3 

2. That all the Miſeries the King hoped 
to avoid, by ſubmitting to give the Royal 
Aſſent to this Act of Injuſtice, were pro- 
bably brought upon himſelf, the Nation, and 
his Poſterity, by this very Compliance. 

3. We may obſerve, that thoſe brave 
Men that had the Courage to reſiſt the Tor- 
rent of the Times, and were marked out, 
under the Name of STRAFFORDIANS, to 
be ſacrificed to popular Fury, notwithſtand- 
ing all the Practices and Artifice of the 
Faction, eſcaped their Rage, and have render- 
ed their Memories Immortal, by the noble 
Oppoſition they made to that Act of Injuſtice. 

4. That ſome of his beſt Actions, and ſuch 
as conduced moſt to the Welfare and Proſpe- 
rity both of England and Ireland, were made 
part of the Charge of High- T reaſon againſt 
him; among which we may reckon his eſta- 
bliſhing the Linen- Manufacture in Ireland, 
from which both Nations reap ſuch Advan- 
tages at this Day, and for which he ought to 
have his Statue erected in the Capital of each 
Kingdom; but, as it has been juſtly obſerved 
already, his Merit was his greateſt Crime. 


The Trial of Colonel NATHANIEL FI ENN ES, for Cowardice, before 
a Council of War at St. Albans. 14 Dec. 1643. 19 Car. I. 


H E Articles were exhibited, firſt 
to the Houſe of Commons, and then 
to the Council of War at St. A- 
bans, where the Commons ordered the Trial 
to be, by Clement Walker and William Prynn, 
Eſqs; Members of the Lower Houſe, in the 
Behalf of the Common-wealth of England. 
I. The firſt Article ſet forth, 'That the 
ſaid Colonel Nathaniel Fiennes did ſud- 
denly apprehend, impriſon, arid remove 
Colonel Thomas Eſſex, late Governor of 
the City and Caſtle of Briſtol, upon Pre- 
tence that he intended to deliver up the ſame 
into the Hands of the common Enemies of 
the Kingdom and Parliament ; and that there- 
upon the ſaid Colonel Fiennes, obtained the 
Government of the ſaid City and Caſtle 
tor himſelf, and undertook to defend the 
lame againſt the ſaid Enemy, for the Uſe of 
the King and Parliament. os 
2. That ſoon after he became Governor 


of Briſtol, he did, by Martial Law, condemn | 


| and execute ſome of the principal Citizens, 


namely, Yeomans Boucher and others, only for 
intending todeliver up the ſame toPrinceRupert. 

3. That he put the Parliament and King- 
dom to great Expence in fortifying, garriſon- 
ing and furniſhing the ſaid City and Caſtle 
with Ammunition and Proviſions for three 
Months, and undertook to defend them for 
that Space, in caſe they ſhould be Beſieged. 

4. That notwithſtanding the Premiſſes, 
when the Enemy came before the ſaid City 
and Caſtle with a ſmall Force, and had 


not beſieged it three Days, he did, before 


they had taken any of the Works, erected 
a Battery, or aſſaulted the Walls, moſt diſ- 
honourably, cowardly, and traiterouſly deliver 
up the ſaid City and Caſtle, with the Can- 
non, Ammunition, ſmall Arms, Proviſions, 
Colours, and all his Priſoners, againſt the 
Conſent of the Parliament and the General, 
into the Hands of Prince Rupert, and other 
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The Anſwer 
of Cel. Fi- Colonel Thomas Een was never Governor 


2643. Enemies of the Kingdom and Parliament, 
194 10 Ou. J. to the Loſs of moſt of the Weſtern Parts of 


England, 

5. That he beat a Parley without the 
Privity or Conſent of any general Council 
of War ; or when divers of his Officers and 
Soldiers adviſed and perfuaded the contrary, 
and could have defended the faid City and 
Caſtle, - 5 1 

The other five Articles were not very 
material, only the 7th charges him with an 
Intention to deliver up the Place to the Ene- 
my before they beſieged it; and the 9th charges 
him with preſuming to juſtify this cowardly 
Surrender before the Houſe of Commons in 
Perſon, and before the whole Kingdom in 
printed Relations, wherein he endeavoured to 
diſgrace both the honourable Houſes of Par- 
liament, and the Earl of Er, their Lieu- 
tenant-General, by publiſhing that, if he had 
held out the ſaid City and Caſtle to the laſt 
Extremity, he could not have expected any 
Relief from them in Eight Weeks. 

To the firſt Article Fiennes anſwered, That 


of Briſtol, but only commanded a Regiment 
there, and that he apprehended him, and ſent 
him to the General, by his Order; nor did 
he ever ſeek the Government of Br:;/tol, but 


endeavoured to be freed from that Employ- | 


ment ; and denies he ever undertook to De- 
fend the City and Caſtle: On the contrary 
he declared, that they were not tenable, in 
the Condition they were in; and that they 
nuſt fall into the Hands of the Enemy, 
unleſs better Provifion were made for their 
Defence. 

2. To the ſecond he ſays, That ſoon after 
His ſending away Colonel Eſſex, he diſcovered 
and defeated a Conſpiracy, between the In- 
habitants of Briſtol, and ſome of the Officers 
of Eſſex's Regiment, to deliver up the City 
to Prince Rupert; and that by appre- 
hending ſeveral of the Conſpirators, he diſ- 
appointed the Deſigns of the pA T hat 
he afterwards called a Council of War, by a 
Commiſſion from the General, where divers 
of the Conſpirators were condemned, and 
afterwards executed; but the Execution was 
ſtayed till the General was acquainted with 
the Proceedings, 

3. To the Third he anſwered, That by 
his own Induſtry, and anwearied Application, 
he had endeavoured to furniſh the Town, and 
put it in a Poſture of Defence, without 


troubling the Parliament, and had well nigh 


finiſhed a Line, or Rampart of Earth, a- 


bout the Town ; but denied, that he could | 


againſt all the Power of the Enemy for three 5 
Months, or that he undertook to keep it ſo 9 Ge. 
long, in Caſe it ſhould be beſieged. 


4. To the Fourth, He denies that he de- 
livered up Briſtol againſt the Conſent of the 
Parliament, ot the General; or delivered it 
up traiterouſly, or cowardly, or contrary to 
his Truſt; but ſays, he did defend the fame 
to the utmoſt of his Power, and that he 
ſurrendered it upon honourable Terms, in 
reſpect to the State he was in: For that 
the Enemy had entered the Line, or Ram- 
part, which was not finiſhed; and, the 
City having no Wall, on that Side, it was 
impoſlible to prevent their poſſeſſing them- 
ſelyes of the Place. 1 

5. To the Fifth, That he did not parley 
with the Enemy, when he was diſſuaded from 
it by his Officers; but, on the contrary, he 
was adviſed to the Treaty by far the major 
Part, if not by the unanimous Conſent of the 
whole Council of War, and the Gentlemen 
preſent. 5 | 

He denied that he had any Intention to 
deliver up the Town before it was beſieged, as 
he is charged in the 7th Article; or that he 
ſaid any thing untruly in his Juſtification of 
the Surrender of Briſtol, as he is charged in 
the gth Article : But ſays, that it was with 
great Difficulty . nd Hazard he held out four 
Days, conſidering the Condition the Place 
was in. 

Mr. Prynne, the Proſecutor, who was fond 


of hearing himſelf talk, and would hold fort 


everlaſtingly upon any Subject almoſt, has fil- 
led fifty or threeſcore Folio Pages, with his 
Speeches and wiſe Harrangues at this Trial ; 
but I believemy Readers, who know the Cha- 
racter of the Man, will gladly excuſe the Re- 
petition of them, and think it ſufficient, in 
ſuch a Caſe as this, to take Notice, That the 
Council of War being of Opinion, that Colo- 
nel Fiennes, had ſurrendered Briſtol ſooner, and 
upon more diſhonourable Terms, than a brave 
Man ought to have done, paſſed the following 
Sentence, which their Clerk read to him out 
of a Paper, in hæc verba. 


Colonel Nathaniel Fiennes, you Have been Sentencen 
ar aigned and convicted before this Honourable Fiuues 


Council, for ſurrendering and delivering up the 
Town and Caſtle of Briſtol, with the Forts, 
Magazines, Arms, Ammunition, Viftuals, and 
other Things thereunto belonging; and for not 
having held the ſame to the utmoſt Extremity, 
according as by your Duty you ought to have 
done; for which Offence this honourable Coun» 
cil hath adjudged you to be executed, accord- 
ing to the Articles of War, by having your 


raiſe a ſufficient Garriſon to defend the City Head cut N God have Mercy on your Soul. 
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164, The Trial of the Moſt Reverend Father in God WILLIAM x6; 


» Laub, Lord Archbiſhop of Canterbury, before a Remnant of = 1 


— 


Aus, the Houſe of Lords; which began March 12, 1643. 19 Car. I, 


Laud's Trial 
eds H E Commons impeached his Grace 
lb Treas of High-Treaſon, and other High 


ſon, &. Crimes and Miſdemeanors, at the 
Bar of the Houſe of Lords, the 18th of De- 
cember, 1640, deſiring he might be commit- 

Committed to ded to ſafe Cuſtody; whereupon he was de- 

the Black- livered to the Black-Rad, till the Commons 

Rod, ſhould proceed in their Impeachment ; and on 
Friday the 26th of February following, four- 
teen general Articles were ſent up to the 
Lords againſt him. 


Ne Articls 1. The firſt charged, That he had traite- 


galt bim. rouſly endeavoured to ſubvert the Laws, and 
introduce Arbitrary Government. 

2. He had denied the Authority of Parlia- 
ments, eſtabliſhing an abſolute Power, not 
only in the King, but in himſelf and other 
Biſhops, above and againſt Law. 

3. That by Threats and Promiſes to the 
Judges, he had perverted the Courſeof Juſtice, 
an deprived the King's Subjects of their 

ights. | 

7 That in his own Courts he had ſold Ju- 
ſtice, and taken Bribes. | 

5. That he had cauſed divers Canons to be 
made, contrary to the King's Prerogative, 
and the Laws; eſtabliſhed an unlawful Au- 
thority in himſelf, and Succeſſors; and en- 
deavoured to confirm his exorbitant Power 
by a wicked Oath. | 

6. That he had aſſumed a papal and tyran- 
nical Power. | 

7. T hat he endeavoured to ſubvert the true 
Religion, and introduce Popiſb Superſtition. 


8. That he abuſed the Truſt his Majeſty | 


repoſed in him, procuring the Nomination of 

Perſons to Eccleſiaſtical Preferments, which 

belonged to others, and preferring Perſons that 

were popiſhly affected. | 
9. That his own Chaplains, to whom he 

committed the licenſing of Books, were Po- 

piſhly affected, which had occaſioned the pub- 
iſhing of divers ſuperſtitious Books. 

10. That he endeavoured the reconciling 
the Churches of England and Rome, and coun- 
tenanced the eſtabliſhing a Popiſh Hierarchy 
in the Kingdom. 9 

11. That he had cauſed ſeveral Orthodox 
Miniſters to be ſilenced, and deprived, and 
many Loyal Subjects to forſake the King- 

om. 

I2. That he had abrogated the Privileges 
granted the French and Dutch Churches in 
this Kingdom, endeavouring to cauſe Diſcord 
between the Church of England, and other 
Reformed Churches. 

13. That he had laboured to bring divers 
Popiſh Innovations into the Kingdom of Scot- 
land, in order to create a War between the 
Kingdoms of England and Scotland, and ad- 
viſed his Majeſty to ſubdue the Scots, forcing 
the Engliſh Clergy to contribute to that War? 
That he had cenſured the Pacification as diſ- 


honourable; and fo incenſed his Majeſty: that 
No, x0. Ill. N | 


D 


he entered into an Offenſive War with the 
Scots. 

14. That, to prevent his being queſtioned 
for theſe traiterous Proceedings, he endeavour- 
ed to ſubvert the Rights of Parliament, and 
to cauſe Diviſions between his Majeſty and his 
People; for which they impeached him of 
High-T reaſon. 

wo or three Days after the ſending up Cm 

theſe Articles, his Grace was committed to tbe Tower, 
the Tower, where he remained from the 29th 
Feb. 1640-1, to the 24th of O#. 1643, 


when he received Ten additional Articles, to- 7-794 nm 


a At 7 ci e 


gether with an Order from the Lords, to put ſent bim a- 
in his Anſwer in Writing before the zoth of 5:ve 1 
the ſame Month. 15 ar, 

I. The firſt additional Article charges, that 3 7. 
in the 3d and 4th Year of the King, he cauſed 
the Parliament to be diflolved, and aſperſed 
the Members, affirming they were factious 
Puritans, and commended the Papi/ts. 

2. That for ten Years paſt he had endea- 
voured to advance the Power of the Council- 
Table, the Canons of the Church, and the 
King's Prerogative, above the Laws. 

3. That toadvance the Eccleſiaſtical Power, 
he had hindred the granting Writs of Prohibi- 
tion to the Eccleſiaſtical Courts. 

4. That a Judgment being given againſt 
one Burley, a Parſon for Non-reſidency, he 
had ſtayed Execution by applying to the 
Judges, and ſaid, He would never ſuffer a 
Judgment to paſs againſt a Clergyman, by 
nihil dicit. 

5. That he had cauſed Sir John Corbet, a 
Juſtice of Peace, to be impriſoned, for cauſing; 
the Petition of Right to be read at the. Seſſi- 
ons of the Peace; and, during his Impriſon- 
ment, granted away part of the Glebe Lands 
of Alderly, belonging to the faid Sir John; had 
prevented the Execution ofa Judgment, which 
Sir John had obtained, and procured him to 
be committed by the Council-Table, till he 
ſubmitted to their Order. | 

6. T hatdiversSums being given for purchaſ- 
ing Impropriations, he had cauſed the ſame to 
be overthrown in the Court of Exchequer. 

7. That he had harboured and relieved Po- 
piſb Prieſts, who had traduced the 39 Articles. 

8. That he had ſaid, a Blow muſt be 
given to the Church, before it could be 
brought to Conformity. | 

9. That in May, 1640, he cauſed the Con- 
vocation to be held, after the Diſſolution of 
the Parliament, where Canons were made, 
contrary to Law and the Privilege of Parlia- 
ment, and a dangerous and illegal Oath ſorm- 
ed, approving the Doctrine and Diſcipline of 
the Eſtabliſhed Church, and promiſing not to 
conſent to any Alteration in the Government 
of the Church by Archbiſhops, Biſhops, Deans, 
Archdeacons, &c. Which Oath he had taken 
himſelf, and cauſed other Miniſters to take ; 
and impriſon the - Biſhop of Gloucefer, for 

Deed: refuſing 
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1643-4- refuſing to ſubſcribe the ſaid Canons, 
19 Cor. I. take the Oath, till he ſubmitted, 

10. That a Reſolution being taken at the 
Council-Table for aſſiſting the King by ex- 
traordinary Means, if the Parliament ſhould 
prove peeviſh, the Archbiſhop. wickedly ad- 
viſed his Majeſty to diſſolve the Parliament 
in 1640, and it was thereupon diſſolved; and 
ſoon after he told his Majeſty, That he, was 
now diſſolved from all Rules of Government, 
and at Liberty to uſe extraordinary Ways 
for a Supply. 

Upon receipt of theſe Articles, and the 


an 


He petitions 


for Meney 


F b petitioned he might be allowed ſomething out 
Late, of his Eſtate, which they bad ſeiz d and ſe- 
queſtred, to bear the Charges of his Trial: 
fer bir Pa- That his Papers might be reſtored him, that 
17%. he might be enabled to prepare for his De- 
i fence; and that he might have Counſel, a 
Solicitor, and ſome Servants to attend his 
Buſineſs: And a ſecond Petition, Mr. 
Dall, his Grace s Secretary, was aſſigned 
him for a Solicitor; Mr. Hearne, Mr. Chute, 
Mr. Hales, and Mr. Gerard, were aſſigned 
him for Counſel ; but they would not allow 
him a Penny out of his Eſtate, Ghnn telling 
them he might proceed in forma pauperis: 
However, they made him pay even for the 

. Copies of his own Papers. 
and that His Grace petitioned the Lords alſo, That 
2 they would diſtinguiſh the Treaſon from the 
b:t20:en the Miſdemeanors in the Articles; for the Crimes 


Treaſon: and were fo interwoven and connected in the 
Miſdem:a- 


gers be was 
charged 
3v1th, 


o 


not be permitted togive him any Advice in 
Matters of Fact; but neither the Lords nor 
Commons would make any Diſtinction, 
though Application was made to them re- 
ſpeQtively : However, the Lords were fo 
gracious to give him further Time to put in 
his Anſwer, till the 13th of November, 
when his Grace appeared at their Lordſhips 
Bar, and put in his Anſwer in Writing to 
Hi: Anſwer the laſt Article, viz, That he was nat guilty 
fais. in ſuch Manner and Form as the ſaid Articles 
of Impeachment charged. 7 
But his Grace appearing at the Lord's Bar 
again, the 16th of January, 1643-4, It 
was obſerved, there was no Anſwer put in 
to the firſt Articles, or any Iſſue joined; and 
thereupon his Grace was ordered to put in 
his Anſwer to the Original Articles the 22d 
of January. ner r N. 
hen his Grace petitidned that his An- 
ſwer to the laſt Articles might be taken off 
the File, and that they would diſtinguiſn 
between Treaſon and Miſdemeanors, that 
he might give a particular Anſwer to both; 
and that they would give his Counſel leave 
to ſpeak to the Generality and Uncertainty 
of the Articles, which they declared no Man 
living could prepare an Anſwer to, as the 
Caſe ſtood; but his Grace was not indulged 
in any of theſe Particulars, and therefore 
found himſelf under a Neceſſity of putting 
in the ſame general Anſwer he had done be- 


fore (viz.) That he was not guilty : Only as | 


to the, 13th Original Article, and the reſt of 


them, that related to Scetland, he pleaded | 


the late Act of [ndemnity. * | 


aboveſaid Order from the Lords, his Grace 


Concluſion, that they might all refer to 
Treaſon, and conſequently his Counſel would 


prepare for his Trial the 12th of March, 
1643-4, was brought to the Bar of the 
Houſe of. Lords that Day ; where he found 
a Committee of the Commons, conſiſting 


of Serjeant Wilde, Mr. Brown, Mr. May- 
nard, Mr. Nicholas, and Mr. Hill, ap- 


pointed to manage the Evidence againſt him; 
and Prynne acted as their Solicitor, having 
Grice and Beck" to aſſiſt him. His Grace 
alſo obſerves, that Prynne, during the Trial, 
kept an Office, where he inſtructed an 
tampered with the Witneſſes. 
Mr Serjeant Wilde opened the Charge, by 
a moſt ſcandalous and virulent Invective a- 
gainſt this great Prelate: wherein he ſays, 
If the Memory of all the pernicious Practi- 
ces, which had been from Time to Time 
attempted againſt our Religion and Laws 
were loſt, here, they would find them revived; 
That had the Faults of this Man been no 
other than thoſe of common Frailty and 
| Inadvertency, they would gladly have thrown 
a Veil over them; but, being wilful, de- 
ſtructive, and comprehenſive of all Evils, the 
Sin would lie on their own Heads, if they 
did not call for Juſtice, That here was T rea- 
ſon in the higheſt Pitch and Altitude; even 
the betraying the whole Realm, and the Sub- 
verſion of the very Foundations. That 
theſe Crimes of themſelves ſo heinous, were 
aggravated by the Quality of the Offender, 
who had been advanced to the moſt eminent 
Stations in Church and State, and was en- 


But all theſe Advantages he had perverted to 
the Deſtruction of the Publick. - 

That Churchmen in all Ages, were the 
archeſt Seedsmen of Miſchief, and the prin- 
cipal Actors in all the great Diſtractions 
that had happened; and as they meddled 
with Temporal Things, heterogeneal to their 
Calling, God was pleaſed to ſmite them with 


which this Prelate was an Inſtance; who, 
employing his Time in State Affairs, be- 
came the Author F all the illegal and tyranni- 
cal Proceedings and Innovations in Religion 
and Government, and indeed, of all the Con- 
cuſſions and Daſtractions, that had happened 
in Church and State. | 
And when by the Magnanimity of former 
Princes, and the W.iſdom of their Anceſtors, 
they had ſhaken off the Antichriſtian Yoke ; 
and when they had ſeen ſuch bloody Maſſacres, 
form and Proſecutions at Home and A- 
broad, in order to introduce it again: That 
this Man ſhould go about to reduce them 
to thoſe rotten Principles of Error and 
Darkneſs again: It could not be expected but 
the People ſhould be ready to ſtone him. 
He concluded, That though Naaman was 2 
great Man, yet he was a Leper: And this 
Man's Leproſy had ſo infected all, that 
there remained no Cure, but the Sword of 
Juſtice; which they doubted not but their 
Lordſhips would apply, that the Common- 
wealth might live again and flouriſh. 
His Grace having obtained Leave to ſpeak 
in his Defence, ſaid That it was a great 


His Grace, having received an Order to 


dowed with many great Gifts of Nature : 


Blindneſs, and infatuate their Councils, of 


. The Ard 
14 


permitted (0 
reply be the 


Aſfliction Manage. 
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Sh REN Affliction to him to appear at this Bar as a | © 2 a Chriſtian Biſhop to halt with 1 8 | 
. Car. I. Crimi p he ſhould be acquitted ; but ; 911 5: 3 

Fe — bs omen, folicitous about his Sentence, | &* Laſtly he ſaid, It was ſtrange, if he de- 

is Tra for he thanked God he had ſpent his Time ſo, | © figned to introduce Popery, he ſhould have 


c laboured ſo much to reduce thoſe who were 
going, or had gone over to it; and in- 
<« ſtanced in two and twenty Perſons, molt 
© of them Men of Condition; whom he had 
brought over to, or confirmed * 2 

; j zr, yet he might,“ teſtant Religion; and challenge any ler- 

and did, 10 tr 1. Ee Juſtice; 1. <« gyman to give a better Proof of his Zeal 
5 doubting but God would protect his Innocence. to the Eftabliſhed Church; not doubting, 
: The Charge againſt him, he obſerved, was but he ſhould be able to anſwer, whatever 


that he was neither aſhamed to live, nor afraid 
to die; nor could the World be more weary 
of him, than he was of it : But if none of 
theſe Things whereof theſe Men accuſed him, 
merited Death by Law, though he might not 


divided into two principal Hewes 12 vn . be more particularly objected againſt 
His end ins to ſubvert the Laws, an him. 1 | 
The Religion by o hoe 5 Laws eſtabliſhed. The Archbiſhop being brought to the Bar 7. / 


again on the 13th of March, the Managers > 75: 
proceeded to make good the firſt and ſecond | | 1 
Original Articles; and the ſecond additional a gd | 
Article; relating to the Subverſion. of the % 1e 
Laws introducing arbitrary Power, queſtionÿ- 
ing the Authority of Parliaments, advancing 

the Power of the Council-T able, &c. 

To prove this Part of the Charge, Mr. May- Vi. Diary 
nard read the following Words out of his 4d: Ev 
Grace's Diary, (viz.) the 5th of December, rug again 
1639. The King declared his Reſolution for © 


As to the Laws, he ſaid he had been a ſtrict 
Obſerver of them all his Life ; and ſince he 
had any Share in the Adminiſtration, no 
Man had been more guided by them than 
himſelf, as the learned Counſel preſent, who 
had attended the Council-Table, could teſti- 
fy: Nay, he had ever held, that human Laws 
bind the Conſcience ; and this Doctrine he 
conſtantly preached. That he looked upon 
an Endeavour to ſubvert the Law a greater 
Crime than to break any particular Law : And 


this they might obſerve was his Judgment, by 
the Book he wrote againſt Fyher ; out ot 
which he read a Paſſage to this Purpoſe : 

& As to Religion, he was born and bred 
up in the Church of England, and by the 
<* Blefling of God, and the Favour of his 
„Prince, grown up to the Years that were 
< then upon him, and to that Place of Pre- 
** ferment which he did yet bear; and in 


a Parliament, in caſe of the Scotiſh Rebellion : 
The firſt Movers of it were my Lord Deputy of 
Iceland, the Lord Margquiſs of Hamilton and 
myſelf ; and a Reſolution voted at the Board, 
to alſiſt the King in extraordinary Mays, if the 
Parliament ſhould prove peeviſh and refuſe. 
From whence it was urged, he had beſtowed 
the Epithet of Peeviſb on the Parliament; and 
that the Vote to aſſiſt the King by extraordi- 


nary Ways, proceeded from his Advice. The 
Evidence of Sir Henry Vane, the elder, alſo ,“ Henry 
was inſiſted on; who depoſed, that his Grace * 
ſaid to the King, after the riſing of the laſt 
Parliament, Now he might uſe his Power. 

Alderman Atkins depoſed, that when he 
was brought before the Council about Ship- 


f 

f 

| 

: 

: 
Money, none was fo violent againſt him as his (; 
Grace. N p 
/ 

: 

| 


General 


unn u 


Cle. 


this Church, by the Grace of God, he was 
reſolyed to die: That he had ever continu- 
ed ſteady to his Profeſſion and Principles, 
without any Regard to worldly Views; 
though if his Conſcience would have given 
him Leave to ſhift his Tenets as Time and 
and Occaſion ſerved, he might have eafily 
** {lid through all the Difficulties of this Sort 
that had preſſed him: That he had always | 
** endeavoured, that the publick Worſhip of 

God, which was too much lighted, might 
be preſerved, and that with as much De- 
* cency and Uniformity as might be: For 


40 


It was objected to him, that he had aſſerted 
the King's Proclamations were of the ſame 
Force as a Statute; and, ſpeaking of the King's 
Power, he had ſaid, J/heſcever falls upon it, 


W 


he was ſtill of Opinion, that Unity could | /hall be broken ; but upon whamſoever it falls, 1 
not long continue in the Church, without | it ſhall grind him to Powder. q 
© Uniformity. He ſaw. that the Neglect of And that, ſpeaking of an Act of Parlia- | 


the publick Worſhip, and the Places dedi- 
** cated to that Service, had caſt a Damp upon 
the true, and inward Worſhip of God; 
„ which, while we live in the Body, needs 
it in any Vigour : But, though he had en- 
*© deavoured to redreſs Things according to 
© the Law and Canons, he did not know he 
«gad ever done it, but with the Conſent of 
< the People: | | 
That he was innocent, as well in Thought 
&© as Practièe, ot any Deſign to alter Religion 


external Helps, and all little enough to keep 


VIE 


ment, he ſaid, That he ſaw nothing would 
down with them but As of Parliament : No 
Regard at all to the Canons of the Church ; and 
that he would reſcind all Aﬀs that were again/t 
the Ganons ; and hoped ſhortly, to ſee the Canons 


and the King's Prerogative of equal For ce with 


an Act of Parliament. 
He was alſo Charged with giving the King 


Subſidies in Convocation, without Conſent of 


Parliament; and with ſome other Matters of 


leſs Moment, to ſupport the three Articles 
above mentioned. 
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< and introduce Popery ; and, if nothing but | 
* Truth were ſpoken, he challenged what- 
© ever was between Heaven and Hell to ſa 


8 To this his Grace anſwered, That he be- j;;, pn. 
lieved the Word Peevi/h had been put into his , Cg 
Diary, ſince it was taken from him; and if 4 nk 


< their worſt againſt him, in Point of Reli- 
© gion, in which he ever hated Diffimu- 
 *© lation; and though he might have procured 

„ his Safety by it, he thought it no way 


Vote t affi/t the King by extraordinary Ways, 


not, he thought it was not impoſſible, that a 
Parliament ſhould prove Peeviſh. | 
TT hat it was not ſaid in his Diary, that the 


Was 
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fourth Day's 


was his Advice, but that there was ſuch a 
General Vote of the Council; and beſides, 
this appeared by the ſame Diary, to be {or the 
$:otiſh Buſineſs, which was within the Act 
of Oblivion. 

That he never ſaid, The King might uſe 
his Power, or any other words to that Effect; 
and if he had, they were not Treaſon; and 
if they were, there was but one Witneſs of 
them, and the Law required two in Trea- 
ſon: However this alſo rdated to Scotland, 
and was therefore within the Act of Ob- 
livion. 

That as to his preſſing the Payment of 
Ship-Money, this was after the Judges had 
given their Opinions of the Legality of it; 
and beſides, it was the Act of the whole 
Council, and could not be aſcribed to him 
in Particular; and it was ſtrange this ſhould 
be accounted High- Treaſon in him, and not 
in the reſt. As to the Words, I hocder falls 
on that Stone fhall be broken, &c. Two of the 
Witneſſes were Soap-Boilers and Parties, 
and were ſentenced by the Star-Chamber for 
their Contempt: That the Words were ſaid 
to be ſpoken above twelve Years ſince, and 
he believed none of the Managers could 
think him ſo weak to have ſaid them: How- 
ever, they were not Treaſon, and he was 
not anſwerable for every Thing the Star- 
Chamber had done. As to his ſaying, Ne- 
thing would down with them but Acts of Par- 
Tiament, &c. this was proved but by a ſingle 
Witneſs, who was a Party; and though a 

reat Regard ought to be had to Acts of 
1 yet ſome ought to be paid to the 
Canons. And as to the giving the Subſidies 
in Convocation, it was the Act of that whole 
Body; and the Grant was no. other, nor 
in other manner, than had been granted to 
Queen Elizabeth; and that the Clergy ever 
had a Power of granting Subſidies, 

This Days Hearing being over, his Grace 
was ordered to appear again on Saturday the 
t6th of March, and a Note given him by 
the Committee, .that they intended to pro- 
ceed next on Part of the ſecond Additional 
Atticle, the third Original Article, and the 
third and fifth Additional Articles, which 
related to The Advancing the Power of the 
Council-Table, the Eccleſiaſtical Juriſdiction, 
Sc. But the Hearing was put off to Mon- 
day the 18th of March, when his Grace 
being brought to the Bar of the Houſe of 
Lords again, he was charged with cauſing 
ſeveral Houſes about St. Pars, to be de- 
moliſhed ; to prove which, his Diary was 
produced; wherein he expreſſes a Deſign of 
getting that ancient Fabrick repaired; Then 
three Orders of Council were produced, for 
compounding with the Tenants, and pulling 
down their Houſes, if they refuſed to com- 

und. 

"It was further objected, That his Hand 
was to another Order of Council, for the 
Goldſmiths to provide themſelves with Houſes 


in Cheapfide and Lombard-Street: And one | 


Eartly a Stationer, who had been put out of 
Hs Houſe to make Room for the Goldſmiths, 
was produced as an Evidence againſt him. 


He was charged alſo with forcing People 


to lend Money for the Repairing of St. 


Paul's, and with the 1 of one 0 


Vaſſal by the Council-Board ; who conceiy- 
ed his Go to be the Author of it. The 
Impriſonment of Sir Fohn Corbet by the 
Council-Board, was alſo imputed to him, 
His projecting to give the Miniſters of Lon- 
don — Aſſiſtance as to their Tythes, was 
urged as another Offence, and his Diary 
produced as an Evidence of it. 

The Impriſoning Burton, Prynne, and 
Baſtwick, alſo was laid to his Charge; and 
particularly the cenſuring Prynne for Libel- 
ling: And laſtly, he was charged with be— 
ing inſtrumental in removing two Brew- 
Houſes, that were a Nuſance to the Palace 
of St. James's. 


To the third and fourth Day's charge 1: 2, 
| his Grace anſwered, That when he came to Cl, 


the Biſhoprick of London, he thought himſelf 4 
obliged to endeavour the Repair of St. 
Paul's, which was then ready to ſink into 
its Ruins, and eſpecially the Body of it; 
which, by the Local Statutes, the Biſhop. 
was to repair while he enjoyed the Lands 
that belonged to the Church; and which 
very well enabled him to do ſo, till ſome 
ſacrilegious Hands deſpoiled that Biſhop- 
rick of them: And as to the demoliſhing 
the Houſes that were built upon the Church- 
Yard, they ſtood ſo near the Church, that 
the Repairing of it was impracticable, till 
they were pulled down ; and therefore eight 
or nine thouſand Pounds had been raiſed to 
compound with the Inhabitants, for taking 
down thoſe Houſes, though they had no 
Right to ſtand there: "That he could not be 
charged with miſapplying any of the Money, 
that had been raiſed for the Repairs ; and he 
had indeed contributed twelve hundred Pounds 
out of his own Pocket towards the Work ; 
nor had he done any thing in Relation to 
theſe Repairs, without the Approbation and 
Order of his Majeſty, or the Lords of the 
Council; and therefore this ought not to be 
imputed to him in Particular. 

As to obliging the Goldſmiths to keep their 
Shops in Lombard-Street and Cheapſide, this 
alſo was done by Order of Council, and 
not to be aſcribed to him; and was however 
very far from High-Treaſon: And for his 
ſaying in this Caſe, That the Council-Board 
was not ſo weak, but it might command 
ſuch Things, he does not remember he ſaid 
ſo then; but he thought the Council-Table 
muſt be very weak indeed, if it could not 
coiamand in things of Decency. 

His forcing People to lend Money for the 
Repair of St. Paul's, he had no Occaſion 
to ſpeak to, becauſe they did not attempt to 
prove it. | 

As to the Impriſonment of Mr. Vaſſal, 
that was alſo an Act of the Council-Board ; 
and Vaſſal's ſaying, He conceived his Grace 


| to be the Occaſion of it, was no Proof of 


it. 
The Impriſonment of Sir John Corbet 


alſo was the Act of the Council-Board. 


And as to his contriving ſome Support for 
the London Miniſters, he ſhould have been to 
blame if he had not, when he was her Bye 
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ſhop; and their Caſe was indeed very hard, 
L all their Dues being ſhrunk into a poor Eafter 
Book ; and all that he had done in this Buſt- 

neſs was, to ſollicit the Citizens voluntarily to 
yield ſome 2 Addition where Right 
and Neceſſity Appt . 1 | 

And as to +4 "nr of Prynne, that was 
the Act of the Court of Star-Chamber, and he 
did not ſo muchas give his Vote for that Cenſure. 

The Complaint of — the Brew 
Houſes, was very frivilous, conſiſting of ſome 
little Stories, that ſcarce deſerved mentioning 
in this Proſecution ; or elſe they were of ſome 
Order of the Council-Board, that could not 
be charged on him in Particular: And if the 
Whole had been true, it was but 'T reaſon a- 

inſt a Brew-Houſe. Laſtly, his Grace de- 

ired their Lordſhips to obſerve, That this 

Day there had been no leſs than thirteen Wit- 

neſſes examined againſt him in their own 

Cauſes ; and although many Things had been 
urged, that concerned the Star-Chamber and 
Council-Table, the Act for taking away the 
one, and regulating the other, had no Reſpect 

to what was paſſed ; and yet here Things that 

were paſſed, and were the joint Acts of the 

Council or Star- Chamber, and not his, were 

urged as treaſonable : W hereas the Proviſion 

made by the late Statute, againſt thoſe who 

ſhould offend for the future, only made ſuch 
Offences Miſdemeanors. X 

His Grace being brought before the Lords 
again on Friday the 22d of March, it was re- 
preſented by the Committee, 'T hat Mr. New- 
commen of Colcheſter, refuſed to adminifter the 
Sacrament any where but at the Rails ; that 
Burroughs, the Witneſs, indicting him for it, 
his Bill was thrown out, and he was after- 
wards called beforethe High-Commiſſion Court 
for it, by a Warrant from his Grace; that 
the Mayor would not obey a Habeas Corpus, 
but ſaid he would obey his Grace's Warrant, 
before the King's Writ; and that a Letter 
was ſent to Judge Crawley, and ſhewed to 

udge Hutton. 

One A depoſed, That his Grace protected 
ſome Players, that were found at a Tavern at 
an unſeaſonable Time of Night: That there 
was a Plot to make the Deponent an Inſtru- 
ment, about receiving the Sacrament at the 
Rails: That Letters Miſſive were ſent him 
by the High Commiſſion, and that applying to 
his Grace, he told the Deponent, If he was ſo 
ſtrict againſt Churchmen, he muſt expect to 
be dealt with as ſtrictly by the High Com- 
miſſion; and that the Deponent went to Hol- 
land, to avoid the Oath ex officio. 

He was charged alſo with the Cenſure of 
the Inhabitants of Beckington in Somerſerſbire, 


for refuſing to place the Communion-Table | 


at the upper End of the Church, North and 


South, according to the Biſhop's Order; which 


was ſaid to be an Innovation. | 
F Grafton, a Brotuniſt, alſo depoſed, That he 
was impriſoned twelve Years ago, and fined 
$2 J. and believed he might have been ſet at 
iberty ſooner, if it had not been for the 
Archbiſhop. 
| The Excommunication of one Adams, was 
aſcribed to his Grace ; who had written over 


the ＋ aa the Commiſſaties Court was 
„ IQ, 6 


kept in the Church, 14y Houſe all be called 1643- | 
the Houſe of Praytr, but ye have made it a 2 L 


Den of Thieves. . 

He was charged alſo with complaining to 
the King of Mr. Bagſhaw, the Reader of the 
Middle- Temple, and threatening to proſecute 
him in the Hi h-Commiſſion Court, for aflert- 
ing, That a Parliament might be held without 
Biſhops ; and that Biſhops might not meddle in 
Civil Mairs. | 

And the laſt Charge of this Day was, that 
he had cauſed Chief Juſtice Richardſon to be 
checked, for putting down Wakes, and his 
Orders to be reverſed. . 
To this Part of the Charge his Grace an- 
ſwered; That it was not proved Mr. New- 
commen had any Directions from bim for re- 
fuſing the Sacrament, but at the Rails: That 
Barroughs was taken up by a Warrant from 
the High Commiſſion ;. and that if the Mayor 
had ſpoken indiſcreet Words, he was not an- 
ſwerable for them. | 

That his Grace knew nothing of any Play- 
ers, as Mr. A depoſed: That the Letters 
Miffive were the Act of the High Commiſſi- 
on, and could not be charged on him. That 
the Oath ex officio was the legal way of pro- 
ceeding in that Court; and he could not help 
the tendering it to A, who was a Separati/t, 
and knowing himſelf guilty, durſt not appear. 

As to placing the Communion-'T able of 
Beckington, at the upper End of the Chancel, 
North and South, this was no Innovation ; 
Queen Elizabeth having placed it ſo in her 
own Chapel; and that if the Church-War- . 
dens were excommunicated for their Con- 
tempt, in not obeying their own Biſhop, this 
was none of his Act. | 

T hat Grafton, the Browni/t, was fined 
and impriſoned by the High- Commiſſion 
Court, and he was not then a Commiſſioner, 


in Priſon by his Grace's Means, 

That the Excommunication of Adams was 
no Act of his; but he thought he well deſerv- 
ed to be excommunicated : And he acknow- 
ledged he did complain of Baghaw, and 
ſhonld have been to blame if he had not, as 
the Conftitution then was; and if he did tell 
him he ſhould anſwer it inthe High- Commiſ- 
fon Court, This was no Treaſon. 

And laſtly, It was the Lord-Keeper Coven- 
try that commanded the Chief Juſtice's Or- 
der about Wakes to be revoked, which not 
being complied with,” there was an Order of 
Council for the Chief Juftice's revoking it; 
but this could not affect the Archbiſhop, who 
was of Opinion however, T hat, though theſe 
Wakes and Feaſts of Dedication were ſome- 
times abuſed, this was not a ſufficient Reaſon 
for taking them away. 8 

Thus ended the 5th Day's Hearing, 
his Grace being brought to the Bar again, on 
Thurſday the 28th of March, was charged 
with the Cenfure, Deprivation, and Impri- 
ſonment of Mr. Huntley, a Clergyman, and 
telling his Attorney he deſerved to be laid by 
the Heels. 

That his Grace threatened and impriſoned 
thoſe who brought Prohibitions ; and when 


| Prynng brought a Prohibition, he faid that he 
| E e e would 


nor was there any Proof of his being detained 
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1744 would lay him by the Heels that brought the 
19 Car. I. next: That he wondered who durſt grant Pro- 
—niditions, the High-Commiſſion Court be- 

ing above all. 

The next Charge was that of Bribery, 
and his obliging Sir Edward Greſbam to give 
half the Penalty of a Bond of 200 J. which 
the Court affigned him, to the Repair of St. 
Paul's. That the Chefter Men being fined 
1000]. for feaſting of Prynne, his Grace, 
for a Bribe of two Hogſheads of Sack, pro- 
cured the Fine to be leſſened to 200 J. And 
his Secretary received 150 /. to get his Hand 
to a Petition to the Lord Keeper. 

That he made uſe of the Name of St. 


Paul's to procure himſelf Money illegally, 


and that he had illegally applied the Money 
given to the Repair of St. Paul's. | 
To this Charge of the 6th 45 Sony Grace 
in * anſwered, That what had been done againſt 
of the 6b Huntley, was done by the High Commiſſion, 
Day. and that this Proſecution was in Archbiſhop 
Mbot's' Time: That his Attorney deſerved 
to be committed, for his contemptuous Be- 
haviour, and was committed by the Lords 
of the Council for it. And here his Grace 
wok leave to remind their Lordſhips, that 
there had been nothing tranſacted at the 
Council- Table, the Star- Chamber, or High 
Commiſſion, but ſuch Cauſes as had been 
determined there in the Reigns of Queen 
Elizabeth and King James; and that no 
Man had been ſo much as accuſed of a Miſ- 
demeanor for what had been done there 

hitherto, much leſs of High-Treaſon. 
He ſaid he thought it no Offence to com- 
plain to the King, who was the Fountain of 
Juſtice in both Courts, when Prohibitions 
were unjuſtly granted : And if he threatened 
to lay him by the Heels that brought the 
next, it was but a haſty Expreſſion, and 
not done; nor had any Perſons been com- 
mitted for bringing Prohibitions, though they 
might ſometimes for their contemptuous Be- 
haviour: There hadbeenas many Prohibitions 
allowed in his ſeven Years, as in any ſeven 
Years of his Predeceffors : That there was a 
great Difference between Prohibitions now, 
and in the Times before the Reformation; 
for then they were granted to reſtrain a 
foreign Juriſdiftion, but now they were both 
the King's Courts, and- there could not be 
that Reaſon for them as formerly: However, 
all that he had done was to endeavour that 
ſome Bounds might be ſet to each Court, that 
the Subject might not, to his great Trouble 
and Expence, be hurried from one Court to 
another; and took Notice, that Archbiſhop 
Parker, in the Beginning of the Refor- 
mation, had ſhewn that great Wrong was 
done to the Eccleſiaſtical Juriſdiction by 

Prohibitions. 

As to the Corruption he was charged 
with, in the Caſe of Sir Edward Greſbam's 
Son, who married againſt his Conſent : 
That he had voted for greater Damages to 
Sir Edward, but it was given againſt him : 
That the Bond mentioned was entirely in 
his Grace's Power, and he might have ap- 
plied the whole to charitable Uſes, and there- 
fore there was no Colour to charge him with! 


| 


| Wr 
Corruption in that Matter: That indeed he 166 
did get the Cheſter Men's Fine abated from 9 &. 
1000 J. to 200 J. and that afterwards Mr. 
Stone did ſend him two Hogſheads of Sack, 
which he was very unwillingly prevailed 
on by Mr. Wheat (Mr. Stone's E Law) 
to receive, as a Teſtimony of their Grati- 
tude, and this Mr. I heat atteſted in Court. 

As to his Secretary's receiving 150 J. he 
ſaid he muſt anſwer for it, who thereupon 
called a Witneſs, and very handſomely 
cleared himſelf of the Aſperſion. 

He denied his raiſing Money illegally for 
St. Paul's; but ſaid his Majeſty had given 
him the Fines of the High Commiſſion to- 
wards thoſe Repairs; and that it was as law- 
ful to commute in that Court as another; 
and it had been the Practice to commute, 
where the Offendets were Men of Quality. 

Laſtly, as to his having illegally applied 
the Money given for the Repair of St. Paul's, 
this he ſhewed to be entirely a Miſtake. After 
which his Grace was ordered to appear again, 
the 4th of April, and received a Note from 
the Committee, that they intended to proceed 
on the 5th and 6th Original Articles, and 
on the gth Additional Article, which charge 
his making Canons contrary to the King's 
Prerogative, and the Laws, and eſtabliſhing 
in himſelf and his Succeſſors an unlawful 
Authority: With his aſſuming a papal and 
tyrannical Power, in Matters Eccleſiaſtical 
and Temporal, denying his Eccleſiaſtical 
Power to be derived from the Crown, and 
framing an unlawful Oath. 

His Grace being brought to the Bar a- 

gain the 16th of April, was charged with 
the making Canons in Convocation, after 
the Parliament was diflolved, &c. And to 
prove he had aflumed Papal Power, ſome 
Letters from the Univerſity of Oxford were 
produced, wherein his Grace is ſtiled, Sanc- 
titas tua, and Spiritu ſanto effuſiſſime plenus, 
Summus Pontifex, &c. That he had ſaid, The 
Clergy were now debaſed ; that heretofore it 
was otherwiſe, and he hoped to ſee it ſo again. 
And laftly, that he brought Sir Richard 
Samuel into the High Commiſſion, for doing 
his Office of Juſtice of Peace upon ſome 
Clergymen; and that one of the Articles 
againſt him was, His being an Enemy to the 
Clergy. 

To this his Grace anſwered, That the jj; pee 
Convocation might legally fit after the cl 
Diſſolution of the Parliament, being called 1 - 
by a different Writ from that, which called 
the Biſhops to Parliament, nor could they 
riſe *till his Majeſty ſent another Writ to 
diſcharge them: That it was not at the 
Deſire of his Grace they continued ſitting ; 
however, the Judges had given their O- 
pinions they might legally fit: That as to 
the Biſhop of Glouceſter's being committed 
for refuſing the Oath, it was done by an 
order of Council; and the principal Obſtacle 
to his ſubſcribing, was the Canon made a- 
gainſt the Growth of Popery: And as to the 
Oath, the Canons in King Fames's Time 
had enjoined ſeveral Oaths to be taken by 
Church-Wardens, and others, and yet nei- 
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red illegal by any enſuing Parlia- 
8 the Maker, of Frum accuſed of 
any Crime, much leſs Treaſon ; and his 
Grace was about to ſhew that there was no- 
thing in theſe laſt Canons contrary to Law : 
But their Lordſhips would not ſuffer him to 
contradict what both Houſes had voted ; to 
which his Grace replied, That he conceived 
the Lords were as much concerned in Honour, 
as he was in Point of Safety, that no Charge 
ſhould be brought againſt him, which he ſhould 
not be at Liberty to anſwer; and inſiſted, 
that theſe Canons, being made in full Convo- 
cation, could not be aſcribed to him in parti- 
cular, whatever Conſtruction was put upon 
them. | 
As to his aſſuming Papal Power, and the 
Proof that was brought of it, The Univerſity 
of Oxford's giving him the 


claſh: Another Proof was a Suggeſtion that 
he cauſed ſome Juſtices of the Peace to be 
ſummoned before the High-Commiſlion, for 
keeping their Seſſions at Tewksbury in a Part 
of the Church; and as a further Evidence of 
this Charge, they ſaid, When the Mayor of 
Oxford had ſet the Watch, they were diſturb- 
ed by the Proctors, and a Conſtable impriſon- 
ed, and that his Grace refuſed to refer the 
Matter: That he had alſo formed a Project 
to aboliſh all Impropriations : That he had in- 
troduced ſeveral new and exorbitant Clauſcs 
into the High Commiſſion : And laſtly, That 
he had illegally extorted a Patent from the 
King, for the * in the High Commiſſion, 
towards repairing St. Paul's, | 


To this his Grace anſwered, That he did , Den 
not think it amiſs to adviſe that the Laws of e Charge 


Papal Titles, he | the Church, and the State, ſhould not claſh ; e 8 


ſaid, the Title Sanctitas tua was not appro- | which might well ſtand together, if ſome did mw 


priated to the 
other Biſhops, 


Pope, but frequently given to not ſet them at odds; and as for the Juſtices 
both Greek and Latin; and as of Peace being called before the High Com- 


to the Stile of Summus Pontifex, this was no | miſſion, for keeping their Seſſions in a Church, 
unuſual Stile of the chief Prelate of any Na- he thought it a great Profanation ; though 
tion; and that theſe Titles were given him Men in this Age were grown ſo bold with 
by others, who muſt be anſwerable for them ; | Churches, as if the Profanation of them was 


the 
he thought it one Thing to aſſume a Papal 
Title, and another to aſſume Papal Power. 
He did not remember he had ever ſaid, he 
hoped for to ſee the Clergy exempted from 
the Civil Magiſtrate ; but if he had, he could 
only mean it of an Exemption from Oppreſſi- 


on: He might ſay indeed, That the Clergy 


were now debaſed ; that heretofore it was other- 
twiſe, and he hoped to ſee it again; and he 
thought there was no great Hurt in that. He 
was alſo charged, he obſerved, with procuring 
ſome Clergymen to be made Juſtices of Peace, 
and with recommending Biſhop 7uxon to. be 
Lord Treaſurer; but he did not apprehend 
there was any Crime in this, much leſs High- 
Treaſon, as he aimed at the Service of the 
King, and the Good of the Church in it. 
As to his proſecuting Sir Richard Samuel, 
for doing his Office of Juſtice of Peace on 
ſome Clergymen, he obſerved this was proved 
only by Sir Richard, who was a Witneſs in 
his own Cauſey and beſides, the Proſecution 
was by the High Commiſſion, or the Council- 
Table, and ſo not chargeable on his Grace; 
and it did appear he oppreſſed the poor Clergy- 
men, his Neighbours, which was not a gen- 
teel Part of a * in Power. 
This Day's Hearing being over, the Arch- 
biſhop was ordered to attend again, the 22d of 
April, which he did, but was ſent back, and 
nothing done any more, than on the 25th and 
zoth of April, when he attended likewiſe, at 
the Expence of ſeven or eight Pounds a Day. 
On Saturday, May the 4th, his Grace was 
brought to the Bar agan, when Mr. Nicholas, 
the Manager, again reproached him with the 
high Titles he had ſuffered the Univerſity of 
Oxford, and others, to confer upon him, - and 
then proceeded to enforce that Part of the 
Charge, in Relation to his endeavouring to ex- 
empt the Clergy from the Civil Power; for 
Proof whereof they cited Part of a Speech of 


his Grace's in the Star-Chamber, wherein he 


adviſes them to take Care not to cauſe the 
Laws of the Church, and the Kingdom, to 


| 


| 


| though not. without a conſiderable Expence. 


were never aſſumed by him: Beſides, | no Fault at all: However, there was no Proof 


* 


of his cauſing this Proſecution. | 
That as to the 2 Watch, It was an 
ancient Privilege of that Univerſity; but be- 


ing lately diſputed by the Townſmen, they 


applied to his Grace, as their Chancellor, and 
he did agree to refer it to the Judge of the 
Circuit; but his Troubles coming on, they 
refuſed to ſtand to the Award, and would have 
had another Reference: As to his Project of 
buying Impropriat ions, or prevailing with his 
Majeſty to give ſuch as were in his Power, to 
the Support of the Church of Hreland, and 
which were daily begged by private Perſons; 


This he did not think needed a Defence, any 


more than his ptopoſing to ſettle ſome fixed 
Commendams on the ſmaller Biſhopricks, 


| which was made another Article againſt him. 


As to the Clauſes that were ſaid to be added 
in the High Commiſſion, his Grace ſhewed, 
that they were in the former Commiſſion ; and 


whatever Power that Court exerciſed, it was 
not aſſumed, but granted by his Majeſty ; and 


though the Manager had compared his Grace 
to Pope Beniface VIII. as if he took on him 
the Power of both Swords, the Caſe was wide- 
ly different; for that the Pope claimed them 
as Originally due to him, and theſe Commiſſio- 
ners under the Prince, and by his Authority. 


And laſtly, as to his having illegally extort- 


ed a Patent from the King, for the Fines in 
the High Commiſſion, his Majeſty's Piety 


was ſo forward in that Matter, that nothing 


need be extorted from him: And his Grace 


ſhould always look upon his Endeavours to 
have St. Paul's repaired as honeſt and ho- 


nourable; neither could any Man, after the 
ſtricteſt Search, charge him with miſapplying 
a Penny of the Money. 5 
This Hearing being ended, he was ordered 
to appear again the ꝙth, and then the 13th of 
May, both which Days he attended, and 
ſtood expoſed to the Scorn and Laughter of 
the Mob, and was atlength diſmiſſed unheard, 
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A CRITICAL REVIEW . © 


His Defence 
to the 


9th Day, 


for Simony, the High Commiſſion having no 
Power over Freeholds: That he had altered 
the Statutes of the Univerſity of Oxford, 
taking upon himſelf to be an Univerſal] Law- 
giver: That he had illegally made new Sta- 
tutes for Cathedral Churches; and ordered 
that nothing ſhould be done on thoſe Sta- 
tutes, without adviſing with him. His In- 
junctions for the Viſitation of Vinton alſo 
were complained of, requiring the pulling 
down ſeveral Houſes that were upon conſe- 
crated Ground; and his Intention of viſiting 
the two Univerſities: Then he was charg- 
ed with the Cenſure of Baſtwick, for a Book 
he wrote againſt Biſhops ; and with ſaying, 
That Chriſtian Biſhops, were before Chriſtian 


ngs. | 
His Grace anſwered, That the Living he 


Charge of the Preſented to, (faid to be Sir Arthur Haſle- 


rig's) was not a Lay Fee; and his Words 
were, That no Man ſhould make a Preſentative 
Benefice a Lay Fee: That Fautrye was legal- 
ly cenſured and deprived by the High Com- 
miſſion, which had a Power of Deprivation, 
by the expreſs Words of the 1 Eliz. - 3 
1. That as to the Statutes of the Univerſi- 
ty of Oxford, they lay in a miſerable Con- 
fuſion ; and it was the great Neceſlity of it 
that put him upon that Work; neither had 
he done any Thing in it, but by the Con- 
ſent of the Univerſity ; and thought, he 
deſerved rather the Thanks of the publick, 
than to be proſecuted for it: That there 
were no illegal Innovations introduced, as 
had been ſuggeſted, nothing but what had 
been put in Practice, and approved before 
his Time: That theſe Statutes were con- 
firmed by the Broad-Seal, made by the 
King's Power, and not by any Papal Power 
he had aſſumed, as was urged againſt him. 
That the Statutes of ſome Cathedral Churches 
alſo required great Alteration; and there was 
Reaſon he ſhould be conſulted about them, 
as his Majeſty had entruſted his Grace 
chiefly with that Matter, and expected an 
Account from him. That the Houſes ordered 
to be demoliſhed at Venton, were new 
erections upon conſecrated Ground, and were 
not to be taken down, till the Leaſes were 
expired; and this was to be done according 
to the Statutes of the Kingdom, and not 
otherwiſe. | 

As to his Intention of viſiting the Uni- 
verſities, it would not have been unlawful, 
as he had the King's Warrant for it; and 
it appeared, that three of his Predeceſſors 
did actually viſit the Univerſities. ; 

That Mr. Baſtwicſ was cenſured by the 
High Commiſſion, which could not affect 
him in Particular ; and that no body doubted, 
but Chriſtian Biſhops were before Chriſtian 
Kings: And whereas he was charged witl 
ſaying, No Biſhop, no King; that was ar 


May, the Committee proceeded on the 6th 
and 7th Original Articles; which charge, 
That his Grace had traiteroufly endeavoured 
to alter, and ſubvert God's true Religion ; 
which they endeavoured to prove by. ſome 
Alterations he had made in his Chapel at 
Lambeth ; as his turning the Table North 
and South, repairing the Windows with 
coloured Glaſs, and imitating the PiQures 
in the Maſs Book; that he ufed Bowings at 
his coming into the Chapel, and going up 
to the Altar; and the Organs, Candleſticks, 
the Hiſtory Piece at the Back of the Altar, 
and the wearing Copes at Communions and 
Conſecrations, were brought in, to ſupport 
the Charge. Another Inſtance produced, to 
ſhew his Intentions of altering Religion, 
was, his conſecrating the Communion Plate, 
A Bible that was found in his Study, with 
the five Wounds of our Saviour wrought on 
the Cover; a Miſſal, and other Books re- 
lating to the Popiſh Liturgy, and his own 
Prayer-Book, where the Times of Prayer 
were /appointed at Canonical Hours, were 
held to be ſufficient Evidence of his Deſign 
to introduce Popery. The Pictures of the 
Fathers in the Gallery, and a Dove over 


one of them, (which they ſaid ſtood for the 
Holy Ghoſt) and an .ecce home, or . Pilate 
bringing forth Chriſt, were all looked upon 
as Proofs of his Popery. 


indecent Manner; that he had ſet the Table 
North and South, according to Queen Eliaa- 
beth's Injunctions, and they were guilty of 
Innovations who ſet it otherwiſe; that the 
Windows were miſerably patched; and he 
did, by the Aſſiſtance of his Secretary, dif 
cover the Story by what remained, and got 
them repaired, but not by the Mifſal, as was 
ſuggeſted ; they contained the whole Story 
from the Creation, to the Day of Judgment; 


And even Calvin was of Opinion, that Pic- 
tures and Images might be of U ſe to inſtru 
the People; and that both in King Edward's 
and Queen Eliaabeib's Reign, ſuch Pictures 
were allowed ; that Bowings alſo were uſual 
in Queen Elizabeth's Time, and if he muſt 
bow to Men, in either Houſe of Parliament, 
muſt he not bow and worſhip God in his own 
Houſe, though there were neither Altar or 
Ccmmunion- Table in it? That Organs, '&c. 
were in the Royal Chapels in the laſt Reigns; 
and that in all Ages of the Church, the conſe» 
crating the ſacred Veſſels, as well as Churches, 
had been uſed. And if there can be no Dedi- 
cation of theſe Things to God, no Separation 
of them from common Uſes, then neither the 
Things or Place were Holy; and there wculd 
be no ſuch 'T bing as Sacriledge, no Difference 
between a Church and a common Houſe, be- 


Expreſſion of King James s: And though 


tween boly Tables and ↄrdinary Tables: 
Mi * That 


202 | 3 
1644. His Grace being brought to the Bar again, he had affirmed, the Order and Calling of 
19 Car. I: the 16th of May, * with — — a Biſhop, to be from God and Chrift, An . 
ing a blind Man to a Living of Sir Arthur] by Apoſtolical Right; yet he held this Ju- 
10 Haase which was an Impropriation, and] riſdiction might not be exerciſed, but b 
TY y Fee, and with ſaying, If he lived, | the Leave and Power of the King, within 
no Man ſhould ftand upon his Lay Fee: | whoſe Dom inions they were. 
That he had illegally deprived one Fautrye| His Grace attending again the 20th of 1000 Dy 


and he did not believe this was in the Miſſal: 


His Grace anſwered, as to the Alterations u D 
in his Chapel, that it lay before in a very th 
. 
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2 That St. Pauls Queſtion puts the Matter 


1. Home, if they would conſider it, Thou which 
— Tal, di thou commit Sacriledge ? 
Thou who abhorreſt Idols to the very defacing 
ot Church Windows, doſt thou of all others 
commit Sacriledge, which the very Worſhip- 
pers of Idols puniſh ? As to his Prayer of De- 
dication, this was not taken from the Miſſal, 
but from one uſed by Biſhop Andrews. The 
Bible mentioned, was a preſent from a Prote- 
ſtant Lady, and never ſeen out of his Study, 
by any one whomight beoffended at it : That 
he had alſo a Miſſal and other Popiſh Books, 
but more of the Greet Liturgies than the Ro- 
man ; and he did not know how he ſhould 
anſwer their Errors, if he might not have 
them. That he had alſo the Alcoran in divers 
Copies, and they might by the ſame Rulecon- 
clude him a Mahometan. Andas to their expo- 
ſing his private Prayers, he thought this was 
not to be paralleled in any Heathen Nation. 
Tf he had enjoined, himſelf, his Prayers, at 
Canonical Hours, he hoped there was no Sin 
in it; and if his Prayer at the Conſecration of 
Hammerſmith Chapel might be read, no Of- 
fence could be taken at it. . If he had been 
ſo addicted to Popery, as they ſuggeſted, It 
was a wonder the diligent Mr. Prynne had 
found no Prayers to the Bleſſed Virgin, and 
the Saints, among his Papers. 

That as to the Dove, repreſenting the 
Holy Ghoſt, this was more than the Wit- 
neſs could depoſe ; and as to that and the 
ecce homo he anſwered out of Calvin, That 
it was lawful to. make a Picture of any thing 
that might be ſeen. And laſtly, theſe Pic- 
tures had remained in the Gallery, ever 
ſince the Reign of Queen Mary; nor had 


any of his Predeceſſors, during the Time 


of Queen Elizabeth, or King James, thought 
fit to remove them. And as to the Bowings he 
was reproached with, he was ſorry any Re- 
verence in God's Houſe could be thought too 
much; but it was the Devil's Cunning, when 
he ſaw Superſtition thrown out of the Church, 
to bring in Irreverence and Prophaneneſs. As 
to the Crucifix in the Altar-piece, there had 
been one in the old Hangings for thirty Years 
before, which had never given Offence. 

After this Hearing was ended, his Grace 
was ordered to attend another Day, when no- 
thing was done; but he was ſo fortunate, at 
laſt, to get an Order to the Committee of Se- 
queſtrations, to receive 200 /. out of his own 
Eftate ; which was all they ſuffered him to 
take out of the Profits, in the two Years it 
was under Sequeſtration. 

At another Hearing on May the 27th, they 
renewed their Charge againſt the Windows in 
Lambeth Chapel ; particularly they obſerved, 
that there was a Picture of God the Father in 
them; and Prynne depoſed, that his Grace 
had a Book of Pictures, containing the Hiſto- 
ry of our Saviour. They alſo urged, that the 
Ceremonies uſed at the Coronation were ſu- 
perſtitious ; and that he had taken upon him 
to alter the Coronation Oath. 'That his Grace 
ſuffered the Picture of the Bleſſed Virgin, to 
be painted on the Church Door of St. Mary's 
in kd, and that Copies, Bowings, Pictures, 
* N were uſed at Oxford, and 

o. 10. V. 


ought to complain to Authority: And beſides, 


in ſeveral Pariſh Churches, _ the Commu- 1644- | 
nion-Table placed Altar-wiſe; which the Is = 
held to be ſufficient Evidence of his erode 4 
ing Popery. 

To this his Grace anſwered, That the Pic- r n.4.c. 
ture of God the Father, ſaid to be in Lambeth to the Charre 
Windows, appeared to be a Miſtake from their 11 7 
own Witneſſes: And for the Pictures in his 9. 
Book, it was neceſſary he ſhould have them, | | 
there being ſome Things to be diſcovered from 
the Pictures, the Papiſts allowed their People, 
which their Writings did not, or perhaps 
durſt not avow. And as to the Ceremonies 
uſed at the Coronation, and the Coronation 
Oath, he ſhewed they were the ſame as in the 
preceding Reign; adding, that his Predeceſ- 
for was then Archbiſhop, and performed the 
Solemnity. 2 

As to the Virgin Mary's Picture at Oxford, 
he neither ordered it, or knew of it till it was 
done; nor had he heard of any Abuſe or 
Diſlike of it ſince: And as to the Buſineſs of 
the Communion-Table, Copes, Bowings, 
Candleſticks, Sc. he had already anſwered 
that Part of the Charge. 

His Grace being brought to the Bar again 1275 Day; 
the 6th of June, great Part of the Charge ot 
the Day before was repeated, and they ac- 
cuſed him of promoting ſeveral ſevere Sen- 
tences in the high Commiſſion ; and particu- 
larly one againſt Mr. JVorkman, for preaching 
againſt Images ; and another againſt Mr. Sher- 
field, for defacing a Church Window at Sali 
bury ; wherein was the Picture of God C 
Father: And that his Chaplain Dr. Bragge, 
refuſed to licenſe Dr. Featley's Sermons, till a 
Paſſage againſt Images was ftruck out. 

To this his Grace anſwered, That Mr. i pe/nce 
Mo man was not cenſured for preaching a- the Charge 
gainſt Images, but for affirming, That the / e 12. 
Election of Miniſters was in the People; for oe 
preaching conſtantly againſt the Government 
of the Church; praying for the States of Hol- 
land, and the King of Sweden, before his Ma- 
jeſty ; and raiſing ſuch a Faction in Gloucefter, - 
that the High Commiſſion did not think it 
proper, he ſhould remain any longer there. 

As to Mr. Sherfield's defacing the Church 
Window, it did not appear there was any Pic- 
ture of God the Father in it; and if there 
had, It was not for private Men to demoliſh 
Churches or Church-Windows ; but if there 
was any ſuperſtitious Pictures in them, they 


theſe Cenſures were the Acts of the High 
Commiſſion, and could not be charged upon 
his Grace. | 
And as to the refuſing to licenſe Dr. Feat- 
ley's Sermons, till a Paſſage againſt Images 
were ſtruck out, he left the Care of the preſs 
to his Chaplains, as his Predeceſſors had done: 
Whether ſuch a Paſſage was expunged, he 
knew not; but there were Paſſages as full a- 
gainſt Images and Popery, left in Dr. Featley's 
Sermons, as any that could be ſtruck out; 
where he ſtiles the Papiſts Idolaters, as groſs as 
the Baali/ts; and calls the Pope Antichri/?, 
and the Whore of Babylon. 
At the Concluſion of this Hearing, his Grace 
complained of a Paper called The Diurnal, | 
wherein he was ſcandalouſly abuſed ; and ob- | 
Fff ſerved, | | 
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A CRITICAL REVIEW of 


15:5 Day. 


Lift up your Heads 


His Defence 
tothe Charge 
of the 15th 
Day. 


ſerved, that it had been affirmed, in this 


and other Papers, that the whole Charge had 
been proved againſt him, which their Lord- 
ſhips knew to be falſe : But his Complaints 
were very little regarded. 

His Grace being brought to the Bar again, 
the 11th of June, the Managers proceeded 
to give Evidence of his Attempts to ſubvert 
the Eſtabliſhed Religion, of which his Con- 
ſecration of two Churches, viz. St. Kaths- 
rine Cree-Church, and St. Giles's in the Fields, 
were ſaid; to be Inſtances. The Witneſſes 
depoſed, that he came in a pompous Manner 
to perform the Ceremony, and at his Approach 
to the Church Door, cauſed the followin 
Paſſage out of the P/alms to be read, 2 
ye Gates, and be ye liſt up 
ye everlaſting Doors, and the King of Glory 
ſhall come in. That he kneeled down at his 
coming in, and uſed many Bowings and 
Cringes, threw Duſt into the Air, and uſed 
ſeveral Curſes, in Imitation of the Pontifical, 
taking alſo one of his Prayers from thence ; 
and at laſt pronounced the Place Holy. He 
was charged alſo with the Conſecration of 
Chapels, and giving the Name of St. John 
to his own Chapel; and a Paper was read, 
ſaid to be a Lift of his Chapel Furniture, 
wherein Wafers were mentioned inſtead of 
conſecrated Bread. 

The publiſhing the Book of Sports was al- 
ſo urged as a Piece of Popery, and his 
puniſhing ſeveral of his Clergy for not read- 
ing it, as another Offence, Sir Henry Mild- 
may, and Anthony Mildmay depoſed, that his 
Grace was hated by one Faction at Rome, 
and loved by another; and, though he was 
but an obſcure Man, they obſerved, within 
theſe 15 Years, there was a ftrong Opini- 
on of a Reconciliation between the Churches 
of Rome and England ſince his Advance- 
ment. 

To the Charge of this Day his Grace, 
anſwered, That, as to the Pomp of the 
Conſecrations mentioned, he was only at- 
tended by ſome few Officers of the arches, 
who uſually attended their Dioceſan: And 
though the Managers frequently repeated 
thoſe Words, Lift up your Heads, &c. that 
the King of Glory may come in, as if he had 
applied them to his own Perſon : It was a 
Paſſage antiently uſed at Conſecrations, and 
related to God Almighty, the true King of 
Glory; who, at the Dedication, took Poſ- 
ſeſſion of the Place, by his Servant the 
Biſhop: And as to his Bowing and Kneel- 
ing, he looked upon this as his Duty, let 


them call it what they would: That there 


was no throwing Duſt in the Air, or Curſes 
uſed: And he obſerved, that one of the 
Witneſſes depoſed, That this Ceremony was 
performed at the Beginning, and the other, 
at the End of the Service; and therefore 
their Evidence was inconſiſtent. That he 
did not follow the Pontifical, but a Copy left 
by Biſhop Andrews, which he had ready to 
produce: That there were ſeveral Prayers in 
the Miſſal, the ſame with our Collects; 
which were, notwithſtanding, confirmed by 
our Laws; for though we had ſeparated the 
Chaff, we ought not to throw away the 


good Grain; and wiſhed only, that true 


was the ſame Reaſon for the Conſecration of 
Chapels as Churches; and theſe were things 
uſed long before the Times of Popery: Nor 
did he apprehend there was any Crime in 
giving a Chapel the Nameof ſome Saint or An- 
el for Diſtinction Sake, and in Honour to their 
. This was a very ancient Cuſtom, 
as appeared from St. Auſtin and other Fa- 
thers: And as to the Paper that had been 
read, as a Liſt of his Chapel Furniture, this 
was the Model of Biſhop Andrew's Chapel, 
and nothing of it his Grace's own Hand, 
but the Indorſement; though Prynne had 
ſworn it to bea Particular of the Furniture 
of the Archbiſhop's Chapel in his own Hand : 
And indeed, he never gave, or received the 
Communion in any Thing but common 
Bread. | 

As to publiſhing the Book of Sports and 
Recreations on Sundays, this was done by the 
King's Authority ; that he was always for 
keeping the Day Holy, but free from a ſuper- 
ſtitious Holineſs: That Recreations were 
not allowed, till after Evening Service; and 


Service Morning and Evening: And if Re- 
creations were not lawful after Divine Ser- 


| vice, why were they allowed and encourag- 


ed at Geneva, where the elder Men went to 
Bowles, and the younger to the Exerciſe 
of their Arms: And Calvin gave it as one 
Reaſon of Inſtituting the Sabbath, That Ser- 
vants might have a Day of Reſt and Remiſſion 
from their Labour : And what Manner of 
Reſt was that, where able young Men might 
uſe no Recreations? That ſome had indeed 
been ſuſpended ab icio, for not reading the 
Book, when his Majeſty required it; but 
none had their Livings ſequeſtred on that Ac- 
count : 1 one of the Witneſſes, was 


count of his refuſing to read the Book; 
and Culmer, the other Witneſs, for Piſſing 
in the Body of the Cathedral at Canterbury. 
Beſides, theſe Men were ſequeſtred by the 
High Commiſſion, and not by himſelf : And 
laſtly, it was an Obſervation of Calvin's, 
that thoſe Men, who ſtood fo flritly for the 
Morality of the Sabbath, did, by groſs and 
carnal Sabbatization, thrice out- go the Super /ti- 
tion of the Jews. 

As to Sir Henry Mildmay's Depoſition, he 
obſerved, that he had formerly declared, That 
his Grace was the moſt hated at Rome, of 
any one that had fat in the See of Canterbury, 
ſince the Reformation: And as for his being 
an obſcure Perſon till within theſe fifteen 
Years; he had been a Biſhop twenty-three 
Years, and it was eighten ſince he was made 
Dean of his Majeſty's Chapel; and, if a 
Character given him by his Enemies, either 
maliciouſly or ignorantly, was ſufficient to 
ground a Charge of this Nature upon, it 
might lie in the Power of two or three Jeſuits, 
to deſtroy any Biſhop in England: And, 
after all he much queſtioned, Whether Sir 
Henry Mildmay, had ever been at Rome. 


At 


then, only to thoſe, who had been at Divine 


ſequeſtred for Delapidations, and not on Ac- 


— 
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Religion might remain, till it was overthrown 19 C 
by the Conſecration of Churches: That there 
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At another Hearing the 17th of June, he 
1. as accuſed as being the Occaſion of Dam- 
it's leaving his Benefice, and retiring to 
Holland; and with ſaying, (when he heard 
he was in New-England) That his Arm 
uld reach him there. : 
Phat one Nathaniel WWickens had been im- 
priſoned nine Weeks, only for being a Ser- 
vant to Mr. Prynne; that upon his refuſing 
the Oath ex officio, his Grace ſaid, The 
Charge ſhould be taken pro confeſſo; and that 
his Friends were refuſed a Sight of the Ar- 
ticles againſt him. ; : 

His Grace was alſo charged with ſtopping 
Books at the Preſs, and expunging Paſlages 
out of them; and particularly the Eng/l;h Bible 
with Geneva Notes: And that he had uſed 
his Power, to ſuppreſs ſome Books in Hol- 
land : That he ſuppreſſed an Almanack, that 
left out the Apoſtles and Saints, and inſert- 
ed the Martyrs of Queen Mary's Reign in 
their Stead, 

His Grace anſwered, as to Damport the 
Clergyman's leaving his Benefice and flying 
to Hhiland, it appeared by the Evidence, 
That he went away upon a Summons from 
the High Commiſſion ; that his Grace had 
prevented a Proſecution againſt him once, but 
he was not obliged todo it always; and that 
he was a dangerous and factious Man, nor 
was it fit the Plantations ſhould protect ſuch. 

That as to Prynne's Man, he was impriſon- 
ed for refuſing the Oath ex ek and 
it was the conſtant Practice of the High Com- 
miſſion, the Star-Chamber and the Chancery, 
to take the Charge pro confeſſo, where the 
Party refuſed to anſwer upon Oath; nor 
did the High Commiſſion ever grant a Copy 
of the Articles, till the Party took the Oath 
ex ic io. 

That as to his ſtopping the Bibles with 
Geneva Notes, thoſe Notes were very partial, 
ſeditious, and dangerous, and of late uſed to 
very ill Purpoſes; for which Reaſon the 
High Commiſſion had been more ſevere a- 
gainſt them than formerly: That they had 
alſo reſtrained the Importing Bibles from Hol- 
land, becauſe it was a great Diſcouragement 
to the Engliſpb Printers; and that the States 
were prevailed on to ſuppreſs ſome ſeditious 
Libels againſt the State and Church of Eng- 
land, that had been printed in Holland. 

His Grace being brought from the Tower 
to Weſtminſter every Day to his Trial, re- 
lates, that at his landing, he was generally 
ſaluted with reproachful Language, and par- 
ticularly by one Quarterman, who this Day 
cried out, That do the Lords mean tobe troubled 
ſo often with this baſe Fellow ? They would do 
well to hang him out of the May. Nor was 
Nicholas the Manager leſs ſcurrilous, when 
his Grace appeared at the Bar, giving him 
worſe Language, than a Man of any Educa- 
tion would have given to his Slave. 

To prove the Charge of Popery againſt 
him this Day, they produced a Letter, found 
in his Grace's Study, that had been written 
from a Jeſuit to his Superior ; wherein the 
Jeſuit ſaid, That Arminianiſm was their 
Drug, and their Plot againſt the Proteſtants : 
And urged, That his Grace was the great 


Supporter of the Arminians; that he diſcou- 1644- | 
raged Lecturers who preached againſt it; and 
that he had taken upon him to alter the Prayers 
for the 5th of November: And laſtly, "That 
his Grace had refuſed to licenſe a Book of 
Sir Anth. Hungerford's, and referred him to 
one of his Chaplains, 

The Archbiſhop anſwered, If it was a yi, Defence x 
Crime for a Miniſter of State, to ſeize the . b 
Jeſuits Letters, how ſhould they detect their 1 on [ 
Plots againſt Religion: That the Letter was of | 
not directed to him; and he did not ſee how 
he could be charged with any Thing the 
Jeſuits ſaid in their Letters: That it could 
never be for the Peace of the Church; to al- 
low factious and humourſome Lectures: And 
if he had altered the Prayers for the 5th of 
November in ſome little Matters, his Accu- 
ſers ought to remember, they had not only al- 
tered, but taken away, this and the whole 
Liturgy of the Church of England, which 
had been ſo long eſtabliſhed by Act of Par- 
liament; and aboliſhed Epiſcopacy, which 
had continued in the Church of Chriſt above 
ſixteen hundred Years. | 
As to his refuſing to licenſe Sir Anth. Hun- 
gerford's Book, he left theſe things to his 
Chaplains, as his Predeceſſors had always done: 

It was impoſſible they ſhould peruſe every 
Book themſelves. 

On the 27th of June his Grace was 16: Day, 
charged with the following Paſſages out of 
a Speech he made in the Star-Chamber ; from 
whence the Managers ſaid, it was evident 
he held Tranſubſtantiation, (viz.) The Altar 
is the greateſt Place of God's Reſidence on 
Earth, greater than the Pulpit; for there it is, 
hoc eſt corpus meum, This is my body, but 
in the other it is at moſt hoc eſt verbum meum, 

This is my Word; and a greater Reverance 
is due to the Body, than to the Word of God. 

He was alſo charged again, with licenſing 
Popiſh and Arminian Books, and ſuffering 
his Chaplains to preach and prin Arminian 
Doctrines. | 

To this his Grace anſwered, That Mr. ni; Defence 
Nicholas the Manager, confounded T ranſub- re Charge 
ſtantiation with the real Preſence: That Cal- N * 
vin, who was an Enemy to Tranſubſtanti- oh 
ation, yet held a real and true Preſence : 

T hat St. Paul obſerves a great Sin was com- 
mitted in his Time, In not diſcerning the 
Lerds Body, when unworthy Communicants 
received: That this was at the Holy Table 
or Altar, St. Paul ſays, they received, yet 
did not diſcernthe Lord's Body ; and yet hedid 
not think St. Paul maintained T ranſubſtan- 
tiation : That the Communion was ever held 
to be the Touch-ſtone of Religion. All Di- 
vines agreed with what our Saviour taught, 
Matt. xxvi. 26. That the Paſſion of Chriſt, 
and this bleſſed Sacrament, have the ſame 
Effect, where the latter is worthily received. 

He ſaid, he did not know his Chaplains 
preached or printed Popiſh or Arminian Doc- - _ 
trines, or licenſed any Book that maintain- 1 
ed them; but if they did, they were anſwer- 1 
able for it. | 

This Day an Order was made for removing 


all the Archbiſhop's Books from Lambeth ; 
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and it is ſaid, they were given to the infamous | 
Hugh Peters, Cromwell's Chaplain. 

The next Thing inliited on, was, his 
Grace's preferring none but Men Popiihly af- 
feed ; or thoſe, who promoted Ceremonies 
and the Arminian Doctrine; inſtancing in 
Archbiſhop Neile, Dr. Bray, Dr. Pierce, and 
other celebrated Clergymen. 

Then they charged him with cauſing many 
pious and learned Divines to be filenced, de- 
prived, &c. according to the eleventh Origi- 
nal Article. They alſo went upon the ſixth 
Additional Article, which charges him with 
hindering and buying in of Impropriations. 
To theſe Articles his Grace anſwered, 'T hat 
moſt of the Clergymen, mentioned to be pre- 
ferred by him, were preferred by others; nei- 
ther did he know they held Popiſh or Armi- 
nian Doctrines: That none were ſilenced or 
deprived, but factious Preachers and Lecturers, 
and theſe moſt of them by other Biſhops or 
the High Com miſſion; for which he was not 
anſwerable. That the Deſign of buying in 
Impropriations, was a Project to undermine 
the Church: The twelve Men who were 
made the Truſtees in this Matter, took upon 
them, without any Authority, to diſpoſe of 
this Charity, (as it was called) to whom they 
ſaw fit; and beſtowed it only on Men diſ- 
affected to the Church, to School-Maſters and 
Students of the Univerſity, to breed them up 
in Oppoſition to the Church; and diſpoſed of 
none of it to the preſent Incumbents, to whom 
the Tythes were due, unleſs they appeared to 
be of their factious Principles; and by theſe 
Means they would, in a ſhort Time, have 
brought great Part of the Clergy to depend on 
them : Whereupon, Mr. 11 
that the Project was illegal, the Matter was 
tried and adjudged to be ſo in the Court of 
Exchequer ; but that no Man had been more 
zealous for purchaſing Impropriations, than 
himſelf, whgre they might be applied to their 
proper Uſe. 

His Grace being brought to the Bar again 
on the 17th of June, was charged with mak- 
ing a Diviſion between the Church of England 
and the foreign reformed Churches, by de- 
priving the foreign Churches here, of their 
Priviledges ; and that Paſſage in his Book a- 
gainſt Fiſher, (viz.) No Biſhop, no Church, 
was urged as a further Proof of his Intention : 
A Paſſage in Biſhop Montagu's Book alſo was 
cited againſt his Grace, (viz.) That none but a 
Biſhop could ordain, unleſs in Caſe of Neceſſity : 
And a third Thing inſiſted on was, his advi- 
ſing Biſhop Hall, not to affirm poſitively, 
That the Pope was Antichriſt : Another Of- 
fence was, his having aſſerted, That Church 
Government by Biſhops Was not alterable by 
Human Laws. 

Then the 13th Original Article, and the 7th 
Additional Article were proceeded on, which 
charge him with traiterouſly endeavouring to 
reconcile the Church of England to the Church 
of Rome ; to maintain which, Dr. Featley de- 
poſed, That about thirty Years ſince his OE 
was reported to be Popiſhly affected at Oxford ; 
and one Harris depoſed, that he was told, his 
Grace would leave. the Church of England : 


His Defence 
to the Charge 
of the 17th 
Day, 


18. Day. 


K 


And a Letter or two, found in his Grace's 
Study from the Pope to ſome other Perſons, 
were looked upon as a further Evidence of his 
Grace's being in a horrid Plot, to reconcile 
the Church of England to Rome; which was 
ſaid to be confirmed by his intimate Acquain- 
tance with the Duke of Buckingham; by the 
Favour he was in with the Queen; and by 
Papers ſent him by one Habernfield, about a 
Plot; and laſtly, his having been offered a 
Cardinal's Cap. 

His Grace's Anſwer to this Part of the E Die 
Charge was, That the Inference No Biſhop, . Glen 
no Church, was St. Ferome's ; and if they were 5 lu 
offended at it, they would do well to anſwer * 
him ; that it was the Opinion alſo of many 
learned and moderate Divines, that none but a 
Biſhop could ordain, unleſs in caſe of Neceſſi- 
ty; and whether the foreign Churches were 
under that Neceſſity, might deſerve Conſide- 
ration: That he did indeed adviſe Biſhop Hall, 
not to aſſert poſitively, the Pope was Anti- 
chriſt ; and obſerved what King Fames ſaid, 
when he was reflected on for ſaying, the Pope 
was Antichriſt, (viz.) I maintain it not as a 
Point of Faith, but as a probable Opinion ; for 
which, I have more Grounds, than the Pope has 
for his Challenge of temporal Power over 
Princes: Let him recall this Opinion, and I 
will recall that; adding, he did not believe 
the calling the Pope or ever converted 
one underſtanding Papiſt: Nor had Gabriel 
Pawel done the Church of Englaud much 
Service abroad, by affirming, That he was as 
certain the Pope was Antichriſt, as that Jeſus 
Chrift was the Son of God, and the Redeemer 
of the IV/orld : However he ſaid, He left Peo- 
ple to think as their Judgments guided them ; 
as appeared by his licenſing Dr. Featley's Ser- 
mons, where he endeavours to prove the Pope 
Antichriſt, and the Whore of Babylon. 

To which Nicholas replied, in a\Flood of 
abuſive Language, and concluded, hat the 
Archbiſhop wasa Pander tothe Whore of Baby- 
lon. Whereupon his Grace ſaid, if they did 
not think fit to treat him as an Archbiſhop, 
he hoped he ſhould be uſed as a Chriſtian ; 
and, were it not for the Duty he owed to God 
and his own Innocence, he would deſert his 
Defence, rather than endure ſuch Language: 
And the Lords were ſo good as to expreſs 
ſome Diſlike, at the abuſive Language that 
had been given him. 

Then his Grace proceeded in his Defence, 
and ſaid, Though he had aſſerted the Govern- 
ment of the Church by Biſhops, was not al- 
terable by Human Laws; yet he held, That 
Biſhops might be reſtrained and limited hy 
Human Laws, in thoſe things which were but 
Incidents to their Calling ; but their Calling, 
ſo far as it was by Divine Right, could not 
be taken away, which was the Judgment of 
the Church of, England; as appeared by the 

Preface to the Book of Ordination, which 
ſays, From the Apoſtles Time there have been 
three Orders of Miniſters in the Church of 
Chriſt, Biſhops, Prieſts, and Deacons ; and 
that this Book was confirmed by the Statute 
of the 8 Eliz. cap. 1. obſerving, That it was 
a little abſurd in them, to cry out of Innova- 
tions, 
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tions, | out 
Church, after they had continued in it ſixteen 


hundred Years. 
"a to his being Popiſbly affected, he obſer- 
and the Wit- 


ved, theſe were but Reports, 
neſſes had not inſtanced in one Popiſh Opi- 
nion held by him, except it was, his aſſert- 
ing the Neceſſity of Baptiſm, in the Divini- 
ty-School at Oxford. As to their inferring 
that he was Popiſhly affected, from ſome of 
the Pope's Letters found in his Study, and 
directed to other People, this was not at all con- 
cluding ; for his Predeceſſor had many ſuch 
Letters by him, without any ſuch Imputation 3 
nor did his Intimacy with the Duke of 
Buckingham, prove him to be for a Popiſh 
Match, either with Spain or France, or dil- 
cover his Inclination to Popery, any more 
than her Majeſty's. Favour. 

As to Habernfield's Plot, his Grace ſhew- 
ed, he ſent the Papers to the King, immedi- 
ately after his receiving them : And by thoſe 
it appeared, There was a Conſpiracy againſt 
his own Life: He wondered therefore with 
what Colour they could produce thoſe Papers 
againſt him. 5 5 

He did acknowledge, that a Perſon belong- 
ing to a certain Ambaſſador, did offer him a 
Cardinal's Hat, but he immediately acquaint- 
ed his Majeſty with it; and they ought to 
have done him the Juſtice to have mentioned 
his Anſwer to the Offer, (viz.) That ſome- 
what dwelt in him, which would not ſuffer him 
to accept that, till Rome was altered; But as 
to any other Offer by Signior Con, as his 
Enemies had ſuggeſted, he knew nothing of 
it; neither did he ſuffer Con to come near 
him, though great Application was made to 
him - that he would: Concluding, That if 
the Offer of a Cardinal's Hat, would make 
a Man a Traitor, then any Papiſt might 
bring a Biſhop within the Danger of High 
Treaſon. 5 

On the 24th of Juh, the Managers went 
upon the ſame Articles they did at the pre- 
ceding Hearing, and repeated a great deal of 
the ſame Matter: They charged him alſo 
with ſaying, That the Church of Rome and 
ours, was all one; that we did not differ in 
Fundamentals, but in Circumſtances ; that 
Rome was d true Church, &c. That he 
favoured. Papifts and releaſed them out Pri- 
ſon; entertained and harboured Sir Toby Mat- 
thew, and ſeveral Popiſh Prieſts, refuſed to 
commit Fiſher the Jeſuit ; and was very in- 
timate with Secretary Vindelanꝶ, who uſed 
to diſmiſs Popiſh Prieſts, when the Meſſen- 
gers had taken them: That the Prieſts had the 
beſt Lodgings in Netogate, and the Liberty 
of walking the Streets: That he would not 
ſuffer Popiſh Books that were taken to be de- 
ſtroyed, but frequently returned them to 
the Owners; and that he had ſaid in the 
Preface to his Book againſt Fiſher, That to 
his Remembrance, he had not given kim or his, 
any coarſe Language. e 

His Grace anſwered, as to the Churches of 
England and Rome being all one, That his 
Words were, Ner do the Church of Rome 
and the Proteſtants ſet up a different Religion, 
for 5 5 Religion is the ſame in both; 


who had thrown Biſhops out of the 


— 
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Papiſts were no Chriſtians, they could make 
nothing of this Paſlage : And as to his ſaying, 
e did not differ in Fundamentals; Calvin i 
himſelt had affirmed, That tn Deſpight of 
Antichriſt the Foundations of the Church re- 
mained in the Papacy itſelf, that the Church 
might not wholly periſh. | 

As to his being intimate with Mr. Secre- 
tary Windebankt, he was an old Friend, and 
he thought him a Man of Worth, but, if 
he was deceived, the Secretary was living, 
and muſt anſwer for himſelf. He acknow- 
ledged he ſent four Pounds to releaſe Fludd 
out of Priſon; it having been repreſented to 
him, That he was a Convert from Popery, 
and his Impriſonment occaſioned on that Ac- 
count; of which he produced a Witneſs: He 
alſo brought the Servants that attended him 
conſtantly; who depoſed, "They never ſaw 
Sir Toby Matthew with his Grace, or any 
Popiſh Prieſt entertained by him: And as to 
Fiſher the Jeſuit, he did not think it proper 
to act in that Matter, leaft it ſhould be faid; 
he deſtroyed himſelf becauſe he could not an- 
{wer him. ES 

As to Popiſh Books, he ſaid, it was the 

conſtant Courſe of the High Commiſſion 
to give them to their Regiſter, to lay up in 
his Office, and when they had a good Num- 
ber of them, then to burn them ; and if any 
were re- delivered to the Owners, it was, 
when they were not found Dangerous. 
He thought it very hard they ſhould charge 
him with the Confinement or Liberty given 
to the Priſoners in Newgate; they did not ſure 
deſign to make the Archbiſhop Keeper of 
Newgate. And laſtly, as to his not calling 
Names and giving Fiſher and the Pope ill 
Language, when he wrote againſt them, he 
was ſtill of Opinion that ill Language added 
very little weight to an Argument, 

His Grace being brought to the Bar again, ' 
the 29th of July, the Managers went upon 2% DP 
the 14th Original Article, (viz.) That to 
prevent his being queſtioned For theſe and other 
his Traiterous Proceedings, he had endeavour- 
ed to ſubvert” the Rights of Parliament, and 
create a Diviſion between his Majeſty and his 
People, and ruin his Kingdoms ; for which, they 
impeached him of High Treaſon. 

The Evidence, to ſupport this Charge was, 
That he had aſſiſted the Duke of Buckingham 
in making two Speeches, when he was im- 
peached by the Houſe of Commons; and that 
he had drawn up two of the King's Speeches 
to the Parliament, in which were ſome 
ſour Paſſages; and Sir Sactville Crowe depoſed, 
that his Grace ſhewed him a Paper, in which 
were ſeveral Aſperſions on the Parliament, 
and that the Paper was ſubſcribed V. Laud: 
A Paſlage out of his Diary alſo was read, 
to ſhew his enmity to Parliaments (viz) 
June 15, 1626. Poſt multas agitatione pri- 
vata malitiam in Ducem Buckinghamiz ſuper- 
avit & ſuffocavit omnia publica negotia; nihil 
actum eſt, ſed Parliamentum ſolutum :W herein 
it was obſerved he charged the Parliament 
with Malice. Another Evidence of his A- 
verſion to Parliaments, was ſaid to be, his 
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ſuppreſſing the (Rebellious) Remonſtrance; : 
Paper alſo was produced, called his Grace's 
Reaſons againſt Parliaments, ſaid to be of his 
own Hand-writing : And the following 
Words were read out of his Diary againſt him, 
(viz.) The Parliament which was diſſolved 10 
March, 1628, ſought my Ruin ; as alſo ſome 
Notes on Sir Benjamin Rudyard's Speech in 
Parliament. | 

Another Paſſage in his Diary was read, 
purely to expoſe him, (viz.) 27 October, b o. 
Going into my upper Study to ſend away ſome 
Manuſcripts to Oxford, 1 found my Pifture fal- 
len ditun upon the Face, and lying on the Floor: 
Jam almoſt every Day threatened with Ruin, 
God grant this be no Omen of it. Another 
Paſſage half burnt out, which the Managers 
ſupplyed out of their own Invention, was read; 
wherein they make him ſay, that Magna Char- 
ta had an obſcure Birth, and was foſtered by 
an ill Nurſe : And concluded with part of a 
Dream, the Earl of Pembroke depoſed, that his 
Grace related to him, (viz.) That he ſhould 
come to greater Preferment in the Church, and 
Power in the State, than any Man of his Birth 
and Calling, had done before ; but in the End 
he ſhould be hanged. 

Whereupon, Nicholas the Manager faid, 
the firſt Part of his Dream had proved true, 
to the great Hurt both of Church and State; 
and he hoped their Lordſhips would now make 
good the latter, and hang him. 

To the Charge of this Day his Grace an- 


co the Charge ſwered, That there were no particular Faults 


found with the Speeches he made, or correct- 


de to them: And he thought his diſliking a 


vould never prove him an Enemy to Parlia- 
ments: That as to his drawing the Proclama- 
tion, containing an Anſwer to the Remon- 
(trance, he did it by Command, and agrecable 
to his Inſtructions; and what the Remon- 
trance tended to, all the World were convin- 
ced by this Time: That there was no Proof 
of that Paſſage that Magna Charta had an ob- 
ſcure Birth, and indeed the Expreſſion was 


to his pretended Dream, though the Earl of 
Pembroke had avered the Truth of it upon his 
Honour, he never had any ſuch Dream: He 
ſaid he had not forgotten the Prediction of our 
Saviour, That in the World we ſhould be ſure to 
meet with Afiiftion. Nor his Prayer Father 
forgive them, for they know not what they do: 
And concluded his Defence with a Prayer, 
That God would bleſs both King and People, ſub- 
matting h:mſelf to his Divine Will. 

Then his Grace moved, that a Day might 
be aſſigned him to make a Regapitulation of 
the whole Proceedings, and that his Council 
might ſpeak to the Points of Law, which was 
granted, after their Lordſhips had conſulted 
the Commons; and Monday the 2d of Septem- 
ber was appointed for the Recapitulation. 

His Grace, appearing at the Bar the 2d of 


September, ſaw, that every Lord had a ſmall His Cd: 


Recapitaia- 


Folio in his Hind, which he found to be his cn, 


Diary in print, with Prynne's Remarks upon 


it: Before he entered on his Recapitulation, 
he obſerved, That his Trial began the 12th 


ed, for the Duke of Buckingham; and it was | of March 1643-4, and ended the 29th of Ju- 
not Criminal for one Friend to affiſt another: /y following; during which Time their Lord- 
And as to the King's Speeches, he acknowledg-| ſhips had heard him twenty Days, and twelve 


ed he drew them, but he followed his Inſtruc- 
tions cloſe, and could not imagine that ever 


| 
| 


| 


Days they had ſent him back without hearing; 
and the Intervals had been taken up, in finding 


this ſhould have been made a Foundation for a, and managing the Evidence againſt him. He 


Charge of High-T reaſon. 


ou 


deſired their Lordſhips would conſider his 


He proteſted he never gave Sir Sackville Function, his great Age, his long Impriſon- 


Crowe any ſuch Paper as was mentioned, and 
the Truth of it was very nuch to be ſuſpected, 
in as much, as it was ſaid to be Signed . 
Laud, and he was then Biſhop of St. Davids, 
and always ſubſcribed himſelf Guil. Meneven 
while he held that See: That the Teſtimony 
of Bland was Inconſiſtent ; for he depoſed 
firſt, That the Propoſitions in that Paper, were 
the Occaſion of the Diſſolution of the Parlia- 
ment ; and within three Lines he ſays they 
were delivered to the Duke of Buckingham at- 
ter the Parliament was diſſolved ----T hat the 
Words privata malitia in his Diary, could not 
relate to the Parliament, but to ſome private 
Men in that Parliament: And as to the Paper 
called, Reaſons againſt Parhaments : It ap- 
peared to contain ſome Hopes and Fears, which 
were conceived of a Parliament, and not Rea- 
ſons againit them. That his Grace was not 
the Author of thoſe Hopes and Fears, but only 
gave his Advice as a Privy Counſellor, when 
it was demanded ; and this was his Duty : 
However, thoſe Hopes and Fears related but to 
the ſucceeding Parliament and their hopes pre- 
vailing the Parliament ſat. -----As to the Note 
in his Diary, That a certain Parliament ſought 
his Ruin, this was a much better Argument 
to prove the Parliament Enemies to him, than 


ment, the Loſs of his Eſtate, and the Reſigna- 


tion with which he had borne theſe Afflictions: 
That they would alſo obſerve the Generality 
and Uncertainty of every Article, which 
made his Defence extremely Difficult: That 
the uſe of his Study, his Books and Papers had 


been taken from him, and of twenty three Par- 
cels of Papers prepared for his Defence, and 
taken from him in the Tower, by Mr. Prynne, 
but three were returned again : That his very 
Pockets were ſearched, and even his Diary and 
Prayer-Book taken from him; and made uſe 
of, not to prove, but to Frame a Charge againſt 
him. But thus far theſe Hardſhips had been 
an Advantage to him; that their Lordſhips by 
his Diary had ſeen the Paſlages of his Life ; 
and by his Prayer-Book, the greateſt Secrets 
between God and his Soul : And though theſe 
had been thoroughly ſearched, he thanked 
God, they could find no Diſloyalty in the one, 
or Popery in the other: That all the Council 
Books, thoſe of the Star-Chamber, High-Com- 
miſſion, Signet-Office, Regiſter's of Oxford 
and Cambridge, had all been diligently ſearch- 
ed for matter againſt him ; yet he was ſuffer- 


towards making his Defence, 


ed to have no Aſſiſtance from any of them, 


That 


— 
9 


Paſſage in Sir Benjamin Rudyard's Speech, 19 C. 
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That even his Actions, that tended to the 


44 
car. I. Hublick Good, and the Honour of the Church 
— Laien, and in which he had been at 


great Pains and Expences, ſuch as the Repair- 
ing St. Paul's, and ſettling the Statutes of the 
Univerſity of Oxford, had been objected to 
him as Crimes: That moſt of the Witneſſes 
produced againſt him, had been exaſperated 
Sectaries, or Separatiſts, whom the Laws had 
been put in Execution againſt: But by the 
Civil Law, no Schiſmatick was to be admitted 
a Witneſs againſt his Biſhop : That theſe Men 
were made Witneſſes in their own Cauſes ; 
and the Judgments of the Star Chamber, High 
Commiſſion and Council Table, were here on 
a ſudden overthrown, by the Teſtimony of the 
Parties themſelves ; nor was it poſſible for one, 


who had ſat as Judge in ſo many ſeveral Cau- 


ſes, to give an Account of the reſpective Mo- 
tives that directed his Conſcience in every one 
of them, after ſo many Years elapſed : 'T hat 
what he had done was, to the beſt of his Un- 
derſtanding, conducive to the Peace and 
Welfare of the Kingdom, and the Main- 
tenance of the Doctrines and Diſcipline of the 
Church Eſtabliſhed by Law: And obſerved, 
that, while he was in the Adminiſtration, God 
had been pleaſed to bleſs this State with ſuch 
Peace and Plenty, that the Neighbouring Na- 
tions looked on us with Admiration, What 
the Overthrow of this Conſtitution might pro- 
duce, God only knew; but he prayed God to 
„ | 

le obſerved alſo, That every haſty Expreſ- 
ſion, to which he had been urged by any Pro- 
vocation, had been inſiſted on, to aggravate the 
Charge; but he hoped their Lordſhips would 
impute them to human Frailty': That he was 
in many Inſtances criminally charged with 
the Actions of other Men, and even with the 
Acts of the Star Chamber, Council Table, 
High Commiſſion and Convocation, where he 
had but a ſingle Vote; and in ſome of theſe 
Courts there ſat with him Men of the greateſt 
Honour, Learning and Experience; and it 
was hard, that the ſame Facts ſhould be con- 
ſtrued Treaſon in him, which were not cen- 
ſured as Miſdemeanors in any of the reſt, ----- 
That there had been no Proof of his ſoliciting 
any. Man to concur with him, nor could his 
Vote influence others, becauſe it was always 


given laſt. 


That as to what had been ſo ftrenuouſly ur- 
ged againſt him, That he aſcribed that Power 
to the Church which belonged to the Parlia- 
ment; he conceived, the Parliament could not 
as the Law ſtood, determine the Truth of 


Doctrines, without the Aſſent of the Church 


in Convocation; that the firſt Clauſe in Mag- 
na Charta, eſtabliſhes the Church in all her 
Rights, of which, the Power of Determining in 
Matters of Doctrine, and Diſcipline was one, 
at that Time; nor had this Right of the Cler- 
gy been limited by any Law ſince, but by that 
Clauſe of 1 Elix. cap. 1. which empowers the 
Parliament with the Aſent of the Convocation, 
to judge of Hereſy, &c. and till he held, that 
the judging of the Truth or Falſhood of any 
Doctrine was in the Church; though thePow- 
er of puniſhing Offenders was in the Parlia- 
ment with the Aſſent of the Clergy. 


inſiſted on, they obſerve, that as nothing 


quent Statute : That an endeavour to ſubvert 


That it was true the King and Parliament 
might, by theirabfolute Power, change Chriſti- 
anity into Mahometifm ; and thoſe who could 
not obey, muſt either fly, or endure the Pen- 
alties inflicted for their Diſobedience ; but both 
King and Parliament, muſt Anſwer for the a- 
buſe of their Power to God: And though it 
had been objected, that if the Parliament would 
not have meddled with Religion without the 
Convocation, there had been no Reformation : 
Yet the Articles of Religion were ſettled by 
a Synod of the Clergy, at the Reformation ; 
and confirmed by Parliament, with the Aſſent 
of the Clergy, in Convocation, 

And whereas, his Accuſers had not been a- 
ble to charge any one of his Actions as T rea- 
ſonable ; and yet had notwithſtanding, urged 
that the Reſult of them all together amounted 
to Treaſon. He begged leave to obſerve, that 
the Reſult muſt be of the ſame Nature and 
Species with the Particulars, from which it a- 
riſes: And as this Rule held in Nature and 
Morality, ſo it did in Law; for where there 
were never ſo many Crimes heaped together, 
yet there was no Law that made the Reſult of 
different Crimes, Treaſon, where none of the 
Particulars were Treaſon by Law: That the 
Statute of the 25 Edw. III. had determined 
what ſhould be deemed Treaſon, and what 
not; and unleſs this Reſult was ſomething 
within that Statute, it could not be Treaſon: 
But I refer to the preceeding Trial for the reſt 
of the Arguments, in his Grace's Speech, as well 
as the Arguments of Mr. Brown the Manager, 
who replyed to his Recapitulation ; there being 


ſcarce any thing in either, but what was inſiſi- 


ed on more at large, in the ſeveral Hearings al- 
ready recited. 

His Grace afterwards moved, that his Coun- 
{el might be heard to the following Points, 
(viz.) whether all, or any of the Articles a- 
mounted to High-'T reaſon : Secondly, whe- 
ther the Charge contained in them, was made 
with that Certainty the Law required : But 
theſe Points being communicated to the Com- 
mons, they would not ſuffer the Counſel to 
argue any more than the firſt; with whom 
their Lordſhips (now in a Manner ſubject to 
the Commons) agreed; and Mr. Hern, was 
pitched upon, to deliver his own, and the Ar- 
guments of the reſt of his Grace's Counſel, at 
the Bar of the Houſe, the 11th of October. 
Wherein, beſides what his Grace had alread 


* The Argu- 


IS ports wi bit 


T reafon by the Law of England, but what is Ca 
made ſo by the 25 Ew. III. ſo that Act ought C 


not to be conſtrued by Equity or Inference: 4 


I. Becauſe it is a Declarative Law, and no 
Declaration ought to be ſurcharged with ano- 
ther Declaration. 2. This Law was provided 
for a Security in Life, Liberty, and Eſtate : 
But to admit Conſtructions and Inferences up- 
on it, muſt by Conſequence deſtroy the Intent 
and Force of the Proviſion. 3. It has been held 
in Parliament and judicial Debates, that this 
Act ſhall be literally conſtrued, and not ſtretch- 
ed to Inferences. 2 
Then they proceed to ſhew, that no Part 
of the Charge contains any of the Treaſons 
declared by the 25 Edw. III. or any ſubſe- 


the 


Points of 


aW, 


29 


he Rr 


— 2 wr . * 


ä 


208 


— Es 2 2 


JA CRITICAL REVIEW of 


* 
— 


1644. 


19 Car. 1. 
—— 


* 
to the Charge ſwered, That there were no particular Faults 


of 


Defence 
the 20tb 


Day, 


ſuppreſſing the (Rehellious) Remonſtrance : 
Paper alſo was produced, called his Grace's 
Reaſons againſt Parliaments, ſaid to be of his 
own Hand-writing : And the following 
Words were read out of his Diary againſt him, 
(viz.) The Parliament which was diſſolved 10 
March, 1628, ſought my Ruin; as alſo ſome 
Notes on Sir Benjamin Rudyard's Speech in 
Parliament. | 

Another Paſlage in his Diary was read, 
purely to expoſe him, (viz.) 27 October, 6 o. 
Going into my upper Study to ſend away ſome 
Manuſcripts to Oxford, 1 found my Pidture fal. 
len ditun upon the Face, and lying on the Floor: 
Jam almeſt every Day threatened with Ruin, 
God grant this be no Omen of it. Another 
Paſſage halt burnt out, which the Managers 
ſupplyed out of their own Invention, was read; 
wherein they make him ſay, that Magna Char- 
ta had an obſcure Birth, and was foſtered by 
an ill Nurſe: And concluded with part of a 
Dream, the Earl of Pembroke depoſed, that his 
Grace related to him, (viz.) That he ſhould 
come to greater Preferment in the Church, and 
Peawer in the State, than any Man of his Birth 
and Calling, had done before; but in the End 
he ſhould be banged. 

W hereupon, Nicholas the Manager faid, 
the firſt Part of his Dream had proved true, 
to the great Hurt both of Church and State ; 
and he hoped their Lordſhips would now make 
good the latter, and hang him. 

To the Charge of this Day his Grace an- 


found with the Speeches he made, or correct- 
ed, for the Duke of Buckingham; and it was 


e to them: And he thought his diſliking a 
Paſſage in Sir Benjamin Rudyard's Speech, 
vould never prove him an Enemy to Parlia- 
ments: That as to his drawing the Proclama- 
tion, containing an Anſwer to the Remon- 
(trance, he did it by Command, and agreeable 
to his Inſtructions; and what the Remon- 
trance tended to, all the World were convin- 
ced by this Time: "That there was no Proof 
of that Paſſage that Magna Charta had an ob- 
ſcure Birth, and indeed the Expreſſion was 
not to be found in ſeveral Law Books: -----As 
to his pretended Dream, though the Earl of 
Pembroke had avered the Truth of it upon his 
Honour, he never had any ſuch Dream: He 
ſaid he had not forgotten the Prediction of our 
Saviour, That in the Morld we ſhould be ſure t6 
meet with Afiittion. Nor his Prayer Father 
forgive them, for they know not what they do: 
And concluded his Defence with a Prayer, 
That God would bleſs both King and People, ſub- 
matting h:mſelf to his Divine Will. 

Then his Grace moved, that a Day might 
be aſſigned him to make a Regapitulation of 
the whole Proceedings, and that his Council 
might ſpeak to the Points of Law, which was 
granted, after their Lordſhips had conſulted 
the Commons; and Monday the 2d of Septem- 
ber was appointed for the Recapitulation. 

His Grace, appearing at the Bar the 2d of 
September, ſaw, that every Lord had a ſmall 


Diary in print, with Prynne's Remarks upon 


it: Before he entered on his Recapitulation, 


be obſerved, That his Trial began the 12th 


of March 1643-4, and ended the 29th of Ju- 


not Criminal for one Friend to aſſiſt another: ly following; during which Time their Lord- 


And as to the King's Speeches, he acknowledg- 


ed he drew them, but he followed his Inſtruc- 
tions cloſe, and could not imagine that ever 


ſhips had heard him twenty Days, and twelve 


| Days they had ſent him back without hearing; 


and the Intervals had been taken up, in finding 


this ſhould have been made a Foundation for a, and managing the Evidence againſt him. He 


Charge of High-T reaſon. 

He proteſted he never gave Sir Sachville 
Crowe any ſuch Paper as was mentioned, and 
the Truth of it was very much to be ſuſpected, 
in as much, as it was ſaid to be Signed . 
Laud, and he was then Biſhop of St. Davids, 
and always ſubſcribed himſelf Guil. Meneven 
while he held that See: That the Teſtimony 
of Bland was Inconſiſtent ; for he depoſed 
firſt, That the Propoſitions in that Paper, were 
the Occaſion of the Diſſolution of the Parlia- 
ment; and within three Lines he ſays they 
were delivered to the Duke of Buckingham at- 
ter the Parliament was diſſolved — - That the 
Words privata malitia in his Diary, could not 
relate to the Parliament, but to ſome private 
Men in that Parliament : And as to the Paper 
called, Reaſons againſt Parhaments : It ap- 
peared to contain ſome Hopes and Fears, which 
were conceived of a Parliament, and not Rea- 
ſons againſt them. That his Grace was not 
the Author of thoſe Hopes and Fears, but only 
gave his Advice as a Privy Counſellor, when 
it was demanded ; and this was his Duty : 
However, thoſe Hopes and Fears related but to 
the ſucceeding Parliament and their hopes pre- 
vailing the Parliament fat. -----As to the Note 
in his Diary, That a certain Parliament ſought 
his Ruin, this was a much better Argument 
to prove the Parliament Enemies to him, than 


deſired their Lordſhips would confider his 
Function, his great Age, his long Impriſon- 


ment, the Loſs of his Eſtate, and the Reſigna- 


tion with which he had borne theſe Afflictions: 
That they would alſo obſerve the Generality 
and Uncertainty of every Article, which 
made his Defence extremely Difficult: That 
the uſe of his Study, his Books and Papers had 
been taken from him, and of twenty three Par- 
cels of Papers prepared for his Defence, and 
taken from him in the Tower, by Mr. Prynne, 
but three were returned again : That his very 
Pockets were ſearched, and even his Diary and 
Prayer-Book taken from him; and made uſe 
of, not to-prove, but to Frame a Charge againſt 
him. But thus far theſe Hardſhips had been 
an Advantage to him; that their Lordſhips by 
his Diary had ſeen the Paſlages of his Life ; 
and by his Prayer-Book, the greateſt Secrets 
between God and his Soul: And though theſe 
had been thoroughly ſearched, he thanked 
God, they could find no Diſloyalty in the one, 
or Popery in the other : That all the Council 
Books, thoſe of the Star-Chamber, High-Com- 
miſſion, Signet-Office, Regiſter's of Oxford 
and Cambridge, had all been diligently ſearch- 
ed for matter againſt him; yet he was ſuffer- 


ed to have no Aſſiſtance from any of them, 


towards making his Defence, 


His Gract's 


Folio in his Hand, which he found to be him. 


That 
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That even his Actions, that tended to the 
publick Good, and the Honour of the Church 
and Kingdom, and in which he had been at 
great Pains and Expences, ſuch as the Repair- 
ing St. Paul's, and ſettling the Statutes of the 
Univerſity of Oxford, had been objected to 
him as Crimes: That moſt of the Witneſſes 
produced againſt him, had been exaſperated 
Sectaries, or Separatiſts, whom the Laws had 
been put in Execution againſt: But by the 
Civil Law, no Schiſmatick was to be admitted 
a Witneſs againſt his Biſhop : That theſe Men 
were made Witneſſes in their own Cauſes ; 
and the Judgments of the Star Chamber, High 
Commiſſion and Council Table, were here on 
a ſudden overthrown, by the Teſtimony of the 
Parties themſelves ; nor was it poſſible for one, 
who had ſat as Judge in ſo many ſeveral Cau- 
ſes, to give an Account of the reſpective Mo- 
tives that directed his Conſcience in every one 
of them, after ſo many Years elapſed : That 
what he had done was, to the beſt of his Un- 
derſtanding, «conducive to the Peace and 
Welfare of the Kingdom, and the Main- 
tenance of the Doctrines and Diſcipline of the 
Church Eſtabliſhed by Law: And obſerved, 
that, while he was in the Adminiſtration, God 
had been pleaſed to bleſs this State with ſuch 
Peace and Plenty, that the Neighbouring Na- 
tions looked on us with Admiration, What 
the Overthrow of this Conſtitution might pro- 
duce, God only knew; but he prayed God to 
/ DEE. 

. He obſerved alſo, That every haſty Expreſ- 
ſion, to which he had been urged by any Pro- 
vacation, had been inſiſted on, to aggravate the 
Charge; but he hoped their Lordſhips would 
impute them to human Frailty': That he was 
in many Inſtances criminally charged with 
the Actions of other Men, and even with the 
Acts of the Star Chamber, Council Table, 
High Commiſſion and Convocation, where he 
had but a ſingle Vote; and in ſome of theſe 
Courts there fat with him Men of the greateſt 
Honour, Learning and Experience; and it 
was hard, that the ſame Facts ſhould be con- 
ſtrued Treaſon in him, which were not cen- 
ſured as Miſdemeanors in any of the reſt. ----- 
That there had been no Proof of his ſoliciting 
any Man to concur with him, nor could his 
Vote influence others, becauſe it was always 
given laſt, OT SRO 

That as to what had been ſo ftrenuouſly ur- 
ged againſt him, That he aſcribed that Power 
to the Church which belonged to the Parlia- 
ment; he conceived, the Parliament could not 
as the Law ſtood, determine the Truth of 
Doctrines, without the Aﬀent of the Church 
in Convocation ; that the firſt Clauſe in Mag- 
2a Charta, eſtabliſhes the Church in all her 
Rights, of which, the Power of Determining in 
Matters of Doctrine, and Diſcipline was one, 
at that Time; nor had this Right of the Cler- 
gy been limited by any Law ſince, but by that 
Clauſe of 1 Elix. cap. 1. which empowers the 
Parliament with the Aſſent of the Convocation, 
to judge of Hereſy, &c. and ſtill he held, that 
the judging of the Truth or Falſhood of any 
Doctrine was in the Church; though the Pow- 
er of puniſhing Offenders was in the Parlia- 
ment with the Aſſent of the Clergy. 


quent Statute: That an endeavour to 


That it was true the King and Parliament 
might, by their abſolute Power, change Chriſti- 
anity into Mahometifm ; and thoſe who could 
not obey, muſt either fly, or endure the Pen- 
alties inflicted for their Diſobedience ; but both 
King and Parliament, muſt Anſwer for the a- 
buſe of their Power to God: And though it 
had been objected, that if the Parliament would 
not have meddled with Religion without the 
Convocation, there had been no Reformation : 
Yet the Articles of Religion were ſettled by 
a Synod of the Clergy, at the Reformation ; 
and confirmed by Parliament, with the Aſſent 
of the Clergy, in Convocation, 

And whereas, his Accuſers had not been a- 
ble to charge any one of his Actions as Trea- 
ſonable ; and yet had notwithſtanding, urged 
that the Reſult of them all together amounted 
to Treaſon. He begged leave to obſerve, that 
the Reſult muſt be of the ſame Nature and 
Species with the Particulars, from which it a- 
riſes: And as this Rule held in Nature and 
Morality, fo it did in Law; for where there 
were never ſo many Crimes heaped together, 
yet there was no Law that made the Reſult of 
different Crimes, 'T reaſon, where none of the 
Particulars were Treaſon by Law: That the 
Statute of the 25 Edi. III. had determined 
what ſhould be deemed Treaſon, and what 
not ; and unleſs this Reſult was ſomething 
within that Statute, it could not be Treaſon : 


But I refer to the preceeding Trial for the reſt 


of the Arguments, in his Grace's Speech, as well 
as the Arguments of Mr. Brown the Manager, 
who replyed to his Recapitulation ; there being 


ſearce any thing in either, but what was inſiſi- 


ed on more at large, in the ſeveral Hearings al- 
ready recited. 

His Grace afterwards moved; that his Coun- 
{el might be heard to the following Points, 
(viz.) whether all, or any of the Articles a- 
mounted to High-T reaſon : Secondly, whe- 
ther the Charge contained in them, was made 
with that Certainty the Law required : But 
theſe Points being communicated to the Com- 
mons, they would not ſuffer the Counſel to 
argue any more than the firſt; with whom 
their Lordſhips (now in a Manner ſubje& to 
the Commons) agreed; and Mr. Hern, was 
pitched upon, to deliver his own, and the Ar- 
guments of the reſt of his Grace's Counſel, at 
the Bar of the Houſe, the 11th of O#&eber. 
Wherein, beſides what his Grace had alread 
inſiſted on, they obſerve, that as nothing 


* The Argu- 


IS mers 4 bir 


T reaſon by the Law of England, but what is C 


made ſo by the 25 Ed. III. ſo that Act ought 


1. Becauſe it is a Declarative Law, and no 
Declaration ought to be ſurcharged with ano- 
ther Declaration. 2. This Law was provided 
for a Security in Life, Liberty, and Eſtate : 
But to admit Conſtructions and Inferences up- 
on it, muſt by Conſequence deſtroy the Intent 
and Force of the Proviſion. 3. It has been held 
in Parliament and judicial Debates, that this 
Act ſhall be literally conſtrued, and not ſtretch- 

ed to Inference. N 1 
Then they proceed to ſhew, that no Part 
of the Charge contains any of the Treaſons 
declared by the 25 Edw. III. or any ſubſe- 
ſubvert. 
the 


Counſel, as 
. 20 P 
not to be conſtrued by Equity or Inference: J 


Points of 
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ſtruction or Inference. 2. 


the Fundamental Laws is not Treaſon by 
any Law. 1. Becauſe it is not comprized with- 
in any of the Words of the 25 Edw. III. 
nor can be brought within it, by any Con- 
Becauſe an en- 
deavour to ſubvert Laws, is of ſo great a 
Latitude and Uncertainty, that every Action 
not warrranted by Law, might by this means 
be ſtrained to Treaſon ; and to corroborate their 
Argument, cited the following Caſe out of 
Sir Eaw. Coke, (viz.) A Conveyance was 
made in Tail, with a Proviſo, that if the 
© Tenant did ge about or attempt, to diſ- 
continue the Entail, the ſame ſhould be 
void; and it was reſolved by the Judges, 
© that the Proviſo was void, becauſe the 
* Words attempt, or go about, are uncertain 
Terms: © And the Reporter adds, God defend 
that Inheritances and Eftates of Men ſhould 
depend upon ſuch uncertainties. Miſera eſt 
ſervitus, ubi jus eſt vagum, & quod non de- 
finitur in jure quid fit Conatus. And therefore 
the Rule of Law decides this Point; Non 
efficit conatus niſi ſequitur effeftus, the Law 
rejects conations and goings about, as things 
uncertain, that cannot be put in Iſſue: And 
his Grace's Counſel urged, that if Eſtates 
were thus well guarded, it was preſumed this 
Reaſoning would hold much ſtronger in Caſes 
of Lite. 

Then they ſingled out two Particulars, 
that ſeemed to have been urged with the great- 
eſt Force againſt the Archbiſhop. 

I. That he had traiterouſly endeavoured to 
reconcile the Church of England to the Church 
ef Rome. But if this was Treaſon, they 
obſerved it muſt be ſo by the 5th Fac. cap. 4. 
which enacts, That if any Man ſhall put 
in Practice, to reconcile any of his Majeſty's 
Subjects to the Pope or See of Rome, he ſhall 
incur the Forfeitures of Treaſon. But firit, 


the Article only charges an Endeavour, where- 


as the Statute mentions a putting in Practice. 
Secondly, the Article charges an Endeavour 
of Reconciling the Church of England with 
the Church of Rome; whereas the Statute 


mentions the reconciling His Majeſty's Sub- 


jechs with the See of Rome. 


'The other Particular is in the 7th Additio- 
nal Article; in which, the Archbiſhop is 
charged, with wittingly and willingly receiv- 
ing and harbouring divers Popiſh Prieſts and 
Jeſuits, and particularly, Sancta Clarg and 
Monſ. St. Giles: But they obſerved, that 
the harbouring Prieſts and Jeſuits was Felony, 
and not Treaſon ; and that the Statute extends 
only to Prieſts born within the Engly/h Do- 
minions, which Sana Clara and St. Giles 
were not. 

They urged alſo ſeveral things which his 
Grace had inſiſted on before; and in the 


whole Argument confined themſelves to the 


A Petition 
{er executing 
Deli rquents, 


Nature and Degree of the Crimes exhibited 
in the Articles, without touching on Matter 
of Fact, or enquiring whether the Particulars 
of the Charge were proved or not. 

The Hearing being over, a Petition was 
handed about London, for bringing Delinquents 
to Juſtice; and ſeveral Preachers did all that 
lay in their Power to inflame the People; 


telling them, that nothing could conduce 16 
cution of Delinquents: And by theſe Means, "OO 
a Multitude of Hands were procured to the 
Petition, which was delivered to the Com- 
mons the 28th of Ocfaber, none being 
named in it but the Archbiſhop, and the 
Biſhop of Eh. x k 

And now the Commons finding that the 97. 7,,, 
Lords would not do their Buſineſs, and con- few», l. 
vict the Archbiſhop of High-Treaſon, re- ©» 
ſolved to deſtroy him by a Bill of Attainder, G. 


Grace, 


which they were ſo gracious to acquaint the # i: tur 
brought to their Bar the firſt of November , Can 
where Mr. Brown, one of their Managers, 
gave them-a Summary of the Proceedings, 
before the Houſe of Lords, and his Grace was 
permitted to anſwer it, the 11th of the ſame 
Month; wherein he obſerved, that, though 
Mr. Brown was a very able Man, and had 
with a great deal of Art ſummed up the 


Evidence, yet the Commons had not heard 


the Witneſſes themſelves, as the Lords had 
done; and that what had been repreſented to 
them, was but the Collection of one Man's 
Judgment, who related what he conceived 
had been proved: But his Opinion poſſibly 
might differ widely from the Opinion of the 
Judges themſelves, who heard the Evidence 
at large: And beſides, Mr. Brown had been 
abſent ſeveral Days, when his Grace was 
heard; and of thoſe Days, he could only re- 
port what had been reported to him: And he 
thought, never any Jurors, who were Tryers 
of Facts, either in Criminal or Civil Caſes, 
founded their Verdict upon Evidence only re- 
ported to them, which they did not hear them- 
ſelves: He offered it to their Conſideration 
alſo, Whether it were juſt and honourable, 
to judge him in that Houſe, when he had 
been impeached by them, and pleaded, and 
Iſſue joined, and Evidence given in upon 
Oath, in another Place : Whether, after this, 
they would think fit to judge him in their 
own Houſe, only upon a Report or Hear-ſay, 
without any Oath made before them: 

On the 14th of November, his Grace was 
brought to the Bar of the Houſe of Com- 
mons again, to hear Mr. Brown's Reply, 
but was not ſuffered to ſpeak aſterwards; and | 
within two Days they paſſed the Ordinance, 4 gt 
or Bill of Attainder, and ſent it up to the %%% 4- 
Lords; who were ſtill of Opinion, That rande, 
the Facts his Grace was charged with, did _ 
not amount to High-T reaſon : But the Com- 
mons ſending them a Meſſage, That they ug 
would do well to paſs the Ordinance, or the threaten the 
Multitude would come down and force them to 9 3 
it; and giving them to underſtand alſo, that n ja 
they would be ſoon voted uſeleſs, if they did e cd. 
not comply; a ſmall Remnant of the Lords“. 
(not above fourteen, at moſt, preſent in the 
Houſe) pafſed the Ordinance for the Arch- 
biſhop's Attainder, on the 4th of January; 
and on the 6th, an Order of both Houſes, 
was made for his Execution on the Toth of 


preſent at? 


the Bill of Attainder, and give us the oe 
0 
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more to the Glory of God, than the Exe- 79 Car. J. 


Archbiſhop with, and ordered him to be 1% Bar 


the ſame Month. Some Hiſtorians relate there But jv? 
were only ſeven Lords preſent at the paſſing fg be 
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of ſix of them, (vix. ) the Earls of Kent, 
Pembroke, Salisbury, . and Bolingbroke, the 
Lord North, and the Lord Grey of Wert. 

The Archbiſhop afterwards acquainted the 
Houſes, that he had his Majeſty's Pardon; but 
this would not avail him. Firſt, becauſe it 
was granted before Conviction, they ſaid; 
and ſecondly, that if it had been ſubſequent, 
yet ina Caſeof T reaſon, againſt the Kingdom, 
(as they termed it) it could be of no Force. 
However, they indulged his Grace fo far, as 
to remit all the reſt of the Sentence, but the 
Beheading. | 

This Heroick Confeſſor being brought to 


nuary, mounted it with an Air of great Reſo- 
lution and Chearfulneſs, beginning his Speech 
with the following Text of Scripture, (viz. ) 
Let us run with Patience the Race that 1s ſet 
before us, looking unto Feſus, &c. And among 
other Things he ſaid, That he was well aſſu- 
red, God was able to deliver him from this 
Violence, as he did the three Children from 
the Furnace z and that by our Saviour's Aſſiſt- 
ance, his Reſolution was the ſame with theirs : 
They refuſed to worſhip the Image the King 
had ſet up; neither would he idolize the Ima- 
ginations of the People, nor forſake the Tem- 
ple and Truth of God, to follow the Bleating 
of Feroboam's Calves. As for the People he ob- 
ſerved, they were miſerably miſled ; the Blind 
led the Blind, and if they wenton, they would 
both certainly fall into the Ditch. Then he 
obſerved, that he was not only the firſt Arch- 
biſhop, but the farſt Man, that ever died by an 
Ordinance of Parliament; and hoped his Cauſe 
would appear in Heaven, with a different 
CompleCtion from what was put upon it here: 
That his Caſe, as foul as it was repreſented, 
looked ſomething like that of St. Paul's, who 
was accuſed as a great Criminal againſt the 
Law and the "Temple; and St. Stephen's, who 
was arraigned for breaking the Ordinances 
that Moſes had delivered; that is, for endea- 
vouring the Subverſion of the Laws and Reli- 
gion of his Country. 
Then he proceeded to clear the King of be- 
ing Popiſhly affected; a Calumny, which he 
ſaid he knew him to be as free from, as any 
Man living; for he held him to be as ſound a 
Proteſtant, (according to the Religion by Law 
eſtabliſhed) as any Man in the Kingdom ; and 
that he would venture his Life as far and as 
freely for it. He complained of the riotous 
Tumults of the People, and their clamouring 
for Juſtice at the Parliament Houſe : This 
was the way he ſaid, to draw the Guilt of 
Blood upon their Heads ; and theſe mutinous 
Diſorders he obſerved, were not reſtrained by 
the Magiſtracy. He lamented the calamitous 
Condition of the Church of England : She was 
become, he ſaid like an Oak, cleft in Pieces 
with Wedges made of her own Body, while 
Iniquity and Prophaneneſs triumphed under 
the Pretence of Godlineſs : That the Sub- 
ſtance of Religion was loſt; and that Church, 
which ſtood firm againſt the Attacks of the 
1 eſuits, was terribly battered by her own 
arty. 
As to his Religion, he declared himſelf of 


the Communion of the Church of England 
No. 11. II. by 


— 


the Scaffold on Tower-Hill the 1oth of Fa- | 


eſtabliſhed by Law; and in this Perſuanon, 
he ſaid, he had always lived, notwithſtanding 
the unreaſonable Clamours raiſed againſt him, 
He declared himſelf alſo a Friend to the Con- 
ſtitution, and particularly to Parlizments ; 
but the beſt Things, he obſerved, were often 
corrupted, and became the worſt : "Thus the 
Parliament being the higheſt Court, the laſt 
Reſort, from which there was no Appeal, 
when this laſt Reſort was miſinformed or miſ- 
governed, it turned to be the molt fatal Griev- 
ance ; for in ſuch Caſes the Subject was left 
without Remedy. 

After this Speech, the Archbiſhop perform- 
ed his Devotions with great Fervency, and 
then moving towards the Block, found the 
Scaffold fo crowded with his Enemies that 
came to triumph, that he was forced to entreat 
them to make Way, and give him Room to 
die: But Sir John Clotworthy, who endea- 
voured to give him all the Diſturbance he 
could in his laſt Moments, ſtill {ſtood in his 
Way, and demanded, What "Text of Scrip- 
ture was moſt comfortable to a dying Man : 
To which his Grace anſwered, Cupio diſſolvi, 
& eſſe cum Chriſto : But Sir John replied, there 
mult be an Aſſurance to found that Deſire up- 
on: And Sir John continuing this barbarous 
Treatment, the Archbiſhop could find no o- 
ther way to get rid of the impertinent Zealot, 
than by bidding the Executioner do his Office, 
who ſeparated his Head from his Body at one 
Blow. 


Temper, and innocently pleaſant upon Occa- 
ſion: And if we conſider his Function, he 
had paſſed through almoſt all the Employ- 
ments of a Churchman ; and how much he 
was a Maſter of his Profeſſion, is ſufficiently e- 
vident from his Book againſt F:ſher. He was 
a Perſon of unblemiſhed Integrity : Money 
had no Share in his Inclination ; tor, notwith- 
ſtanding the Largeneſs of his Revenues, his 
Fortune was almoſt exhauſted, in his Benefac- 
tions to Oxford, Reading, St. Pauls, &c. His 
Piety was no leſs exemplary and diſtinguiſhed : 
He was conſtant at his Chapel, and private 
Devotions : His warm Loyalty, and Zeal for 
Uniformity, brought him to this tragical End. 
The Earl of Clarendon obſerves, that he was 
ſomewhat Paſſionate ; that he failed in a plau- 
{ible Application; neglected Addreſs, and be- 
lieved bare Honeſty, and a vigorous Purſuit, 
ſufficient to carry him through. However the 
Noble Hiſtorian ſays, he was eminent for 
his Learning and Piety ; that he behaved him- 
ſelf with great Courage and Magnanimity up- 
on the Scaffold: That his good Qualities were 
attained by very few, and the greateſt of his In- 
firmities common to the beſt of Men. He was 
put to Death in the 72d Year of his Age. He 
was a great Benefactor to the Church; annex- 
ed Commendams to ſeveral ſmall Biſhopricks, 
particularly to Briſtol, Peterborough, St. A- 
ſaph, Cheſter, and Oxford. He procured a 
Charter, to confirm the ancient Privileges of 
the Univerſity of Oxford, and enlarge them to 
an equal Extent, with thoſe granted to Cam- 
bridge. He ſettled two hundred Pounds per 


Annum upon * at Reading in Berk- 
h h 


A late Eccleſiaſtical Writer ſays, He was of Inn Charac! 
a lively and penetrating Genius; of a ſociable . 
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1644, ſhire. ( His Father was aClothier, of good Sub- 
19 Car. I. ance in this Towm, and here he was born.) 
Wyn He founded the Arabick Lecture at Oxford; 


procured a new Charter, and a Body of Sta- 
tutes, for the College of Dublin, He was 
endeavouring to provide a Fund for the Aug- 
mentation of poor V icarages, and for ſettling 
the Tythes of London between the Clergy 
and City; and indeed his principal Views 
were, the rendering the Church of England, 
the Monarchy, and the Kingdom happy and 
flouriſhing ; which were the real Crimes for 
which he was made a Sacrifice : Neither the 
Fanatick or Republican could be ſatisfied, till 
they had ſpilled the Blood of a Prelate, that 
had ſo nobly oppoſed their Schemes. He was 
buried in Barking Church near the Tower, 
with the Office appointed by the Liturgy : 
And it is ſomething extraordinary, that the 
ſame Day the Lords agreed to the Archbiſhop's 
Attainder, they paſſed an Ordinance, That 
the Book of Common-Prayer ſhould be laid 
aſide, and the Directory uſed inſtead of it; 
and his Grace is ſaid to be the laſt Man, that 
was buried according to the Rites of the 
Church of England, in London, during thoſe 
Times. 

It is manifeſt, the Star-Chamber, the 
High-Commiſſion, the Convocation, and 
Council-Table, were all tried and cenſured, 
by this corrupt Remnant of a Parliament, 
and included in the Sentence or Attainder, 
that paſſed on the Archbiſhop; ſor he was 
condemned for voting in the Proceedings of 
all theſe High Courts, and for the Decrees 
they made. | — 

The Sum of the Charge againſt his Grace 
was, That he had endeavoured the weary! . 
of our Religion, and Civil Government. But 
by Religion, it is evident they meant the 
Presbyterian; and by Government, they 
meant the Republican F orm. 

For as to Religion, they charge him with 
affirming, That without a Biſhop there could 
be no Church; and that only Biſhops could 
Ordain, unleſs in Caſes of Neceſſity. They 
accuſed him alto of maintaining Arminianiſm ; 
by which they meant the Freedom of the 


| human Mind, or, that Man is a free Agent, 


(and not under a fatal Neceflity of being 
damned.) Theſe Points were held to be 
down-right Popery, by the Puritans of thoſe 
Days; though they are generally looked 
upon as orthodox Opinions, by our Church. 
They cavilled alſo with him about leſſer Mat- 
ters ; ſuch as placing the Communion Table 


North and South; the kneeling at the Sacra- 


ment; the Conſecration of Churches, and 
ſacred Utenſils, and endeavouring to guard 
them from Prophanation ; and even his re- 
pairing the Cathedral of St. Paul's, was 


made Part of an Impeachment for High 


T reaſon. 


| Then as to the State, his advancing the 
Prerogative and Power of the Star-Chamber, 
High-Commiſfion, Council-Table, and the 
Convocation, were the 'T reaſons chiefly in- 
ſiſted on; which Part of the Charge was ful- 
ly anſwered, by ſhewing that thoſe Courts 
acted more Arbitrarily in the preceding 
Reigns than in this; and if they did not, he 


— 


was not anſwerable for their Determinations: 


1 


But it is evident, from the whole Tenor of 9 


the Trial, that they intended to place the 
laſt Reſort, in one or both Houſes of Parlia- 
ment; and to eſtabliſh it for a Maxim, That 
not only thoſe Courts, but tis Majeſty 
and his Miniſters were ſubject to their Re- 
ſolutions; and that a Vote of the Houſes 
might abrogate, or ſuſpend our Laws; and 
that they uſurped a more unlimited Power 
themſelves, than ever the Crown or Miniſt 
were charged with aſſuming: And if this 
were not demonſtrable from this Trial, their 
ſubſequent Conduct abundantly manifeſted, 
that the Religion they were afraid, ſhould be 
ſi.bverted, was the Presbyterian, not the 
Eſtabliſned Church; and the Government 
they charged him with conſpiring againſt, 
was the Republican Form, which they were 
reſolved to maintain, to the Deſtruction of 
the Monarchy. 

It is acknowledged however, that, at firſt, 
the Members of both Houſes were generally 
of the eſtabliſhed Church, even in the Par- 
liament of 1641, that deſtroyed both Mo- 
narchy and Epiſcopacy: Nor had the great- 
eſt Part of them any thoughts of altering the 
Conſtitution. But it has been obſerved by the 
Lord Clarendon and others, that, beſides the 
profeſſed Presbyterians and Republicans, 
there were a great many others who out of 
Ambition, Avarice, or Revenge, joined 
themſelves with that Party, and were in- 
ſenſibly led into their Meaſures ; till at length 
there was no Retreating; T hey had been 
drawn into down-right Rebellion, and were 
glad to Unite themſelves afterwards with any 
ſett of Men, that might prevent the Return 
of their Sovereign to his Throne: Or the 


Reſtoration of thoſe Laws, that would puniſh 


their Diſloyalty. 

The Hardſhips the Archbiſhop underwent 
in this Proceeding was, one continued Act of 
Tyranny, Injuſtice and Oppreſſion, of which 
I ſhall give ſome Inſtances. 

And firſt, he was Impeached and Com- 
mitted to the Black Rod, above two Months 
before any Articles wereexhibited againſt him; 
then he was kept, between two and three 
Years more, a cloſe Priſoner in the Tower, 
before he was brought to his Trial: All his 
Eſtate Real and Perſonal ; Books and Papers, 
were ſeized, on his Commitment ; his very 
Pockets ſearched, and the Writings he had 
prepared for his Defence taken from him; 
by what Law, or Colour of Law, God only 
knows. 

When he was firſt carried to the Tower, 
the Mob was ſpirited up to revile and reproach 
him; they were even taught, that it would 
be meritorious to kill him, and only reſtrained 
from pulling him to Pieces, that his Suffer- 
ing might be prolonged, and they might in 2 
more Solemn Manner, ſatiate their Thirſt 
of Blood. 

Every Day, when he landed at 7//- 
minſter, ſome of the Faction ſtood ready to 
curſe, and revile him; the Managers of the 
Commons, ſpoke to him, and off him, as 
the moſt infamous Malefactor; and his Judges 
treated him with the utmoſt Scorn. 2 
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the Noble Peers, who fat in Judgment up- 
4 hn namely, the Earl of Pembroke, deſcend- 


ed ſo low as to call the greateſt Subject in En- 
gland, Raſcal, and Villain. He was brought 
to Weſtminſter, Twelve ſeveral Days, only to 
be expoſed to the Scorn and Laughter of his 
Enemies, and ſent back again without being 
heard; though they put him to the Expence 
of Seven or Eight Pounds a Day; but it muſt 
be acknowledged, they were ſo good as to al- 
low him Two Hundred Pounds, out of the 


Profits of his own Eſtate, after they had Se- 


1644. 
20 Car. I. 
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queſtred it for three Vears; the ret was apply- 
ed to the Support of the Rebellion, againſt 
their Sovereign, as was the Money his Grace 
had collected for the Repairs of St. Paul's : 
And when the Peers could find no Treaſon in 


| the Archbiſhop, unleſs Loyalty to his Prince 
was deemed ſuch, how Arbitrarily did the 79 Cx. 7: 


Commons ſend for his Grace before them, and 
of Accuſers become his Judges; paſting an 
Ordinance for his Condemnation ; which they 
forced through the little Remnant of the Lords 
Houſe, by their Mobs and Threats to lock up 
their Doors! And when the Ordinance was 
paſled, and they had rejected the King's Par- 
don, which he pleaded ; how cruelly, did they 
deny him his own Chaplains to attend him, 
in his laſt Moments! And Laſtly, when he 
came to the Scaffold, how did their Malice 
purſue him thither; Clatworthv, and the reſt, 
perſecuting him even there, and not ſuffering 
him to Die in Quiet! 


„* 


The Trial of Co NNOR Lord MACGUIR E, 


in the Court of 


King's Bench, (as the Uſurpers ſtill called it,) for High Treaſon, the 
oth, of Feb. 1644-5. 20 Car. I. 


Ox N OR Lord MACGUIRE, a Peer 

of Ireland, was arraigned at the King's 

Bench Bar in England, as a Commo- 

ner, for High Treaſon committed in Treland. 

The Indictment charges the Priſoner with 
Compaſling and Imagining the Death of the 
King, Confpiring to raiſe a Rebellion, and in- 

viting over foreign Forces to invade the Realm 
of Ireland, and particularly, with a Deſign of 
ſeizing the Caſtle of Dublin, and other Forts 
and Magazines in that Kingdom. It Charges 
him alſo, with Levying open War againſt his 
Majeſty ; ſurprizing the Caſtles of Charlemont, 
Cragan, &c. and murdering the Lord Calfield, 
and other Proteſtants in Ireland. 

The Priſoner pleaded his Peerage ; ſhewing, 
that by the Statute of Magna Charta, every 
one ought to be tried by his Peers, and that 
by the 10 Hen. VII. the Statutes of England 
were made Part of the Laws of Ireland. 

The Council for the Parliament, demurring 
to this Plea, Mr. Juſtice Bacon over-ruled it; 
declaring that a Baron of Ireland was triable 
by a Jury of Commoners in England; and of 
this Opinion it ſeems were both Houſes of that 
Parliament: W hereupon, the Priſoner plead- 
ed Not Guilty, and defired time to bring his 
Witneſſes from Ireland; but this was denied 
him: Then the Jury were called over, and he 
challenged T wenty-three peremptorily, which 
were all that appeared but one : Whereupon 
a Tales was granted, and he was brought to 
the Bar again the next Day by the Lieutenant 
of the Tower, when he challenged as many of 
the Tales as, with thoſe challenged before, a- 
mounted to thirty-five; and at length, a Jury 
being ſworn, the Council for the Parliament 
produced their Evidence. 

And Firſt, they brought Witneſſes that de- 
poſed, the Priſoner was a Papiſt, and was very 
inquiſitive about the Condition of the Maga- 
Zines of Arms and Ammunition in Dublin. 

Then the Depoſition of Fohn Moodcooꝶ the 
Sheriff of Dublin was read, who depoſed, that 
he apprehended the Lord Macguire and ſeveral 
of his Accomplices at Dublin, on the Twenty 


| ſecond of October 1641, (being the Day before 


the Inſurrection of the Papiſts in Ireland.) 


That it was then late at Night, and the Priſo- 


ners had Arms about them, and ſeveral Petards 
for break ing open Doors; and that he carried 


them before the Lords Juſtices. 
The Priſoner's Examination alſo was read, 


who confeſſed before the Lords Juſtice's, that ms Exami- 


he was engaged in a Conſpiracy to raiſe an In- 
ſurrection, in order to reſtore the Catholick 
Religion in that Kingdom, and recover their 
Lands from the Proteſtants. Heacknowledged 
alſo, that they intended to have ſurprized the 
Caſtle of Dublin; that he came to Dublin for 
that purpoſe, and that he ſhould have attempted 
the Caſtle the next Morning, (the 23d of Oc- 
tober, 104.1.) if they had not been apprehend- 
ed: But he knew of no Letters or Meſſages 
from England, to countenance the Attempt. 

Other Witneſſes depoſed, that there was to 
have been a General Inſurrection in Ireland, 
the 23d of October; that it was intended to 
ſeize all the Caſtles and ſtrong Places in the 
Kingdom, and to Maſſacre the Proteſtants. 

It was alſo proved, that the Iriſh broke out 
into an actual Rebellion, on the ſaid 23d of 


1644. 


1644. 
20 Car. I. 


—— 


The Priſy- 


nation read 


azainſt bim. 


Above an 
hundred 


October and ſurpriſed the Caſtle of Charlemont, Thouſand 
where they murdered the Lord Calfield; that Vi ante 


they alſo ſeized ſeveral other Fortreſſes, and 
murdered the Proteſtant Inhabitants. 
Sir Charles Coote depoſed, that upwards of an 
Hundred T houſand Proteſtants were maſſacred 
in the Province of Ver only. He depoſed 
alſo, that the /r;þ Papiſts ſet up a new Form 
of Government, by a ſupreme Council, con- 
ſtituted Judges and Magiſtrates, and coined 
Money. | 

A Bull of Pope Urban's VIII. alſo was 


read in Evidence, whereby he grants a plenary 


Indulgence and abſolute remiſſion of all Sins Rebel, 


to ſuch Iriſb Catholicks as ſhould make War 
upon the Heretick Proteſtants, and 'endea- 
vour to extirpate them. Dated at Rome, the 
25th of May 1643. in the 29th Year of his 
Pontificate. | 


To 


ſaid to be 
murdered in 


And one Pravince, 


The Pope's 
Indulgence 


” >” — 3 


" — 
2 1 — al . — — — 
- 1 - — — » 4 — — — - : 
= - cn -; * — - l 5 = IE * 5 2 2 -_ 
* I Sx ** 5 W $o— =; T - 5 —— l — 
3 1 N 
* A © - 
_— Vs — — 22 — 6 
— 2 —.utt.— —MKĩꝑ . $ . — — — 
＋—— — — — 
ꝓ — — 2 - — —_—- 
E _— - 8 = So l — 
* — — — 4 m—_ 


<4 N 
— — — 
: = "I - 2 W +44 Wh — * 
— — — — og — » .Þa *% 


| "ors 4 CRITICAL REVIEW of 


| 1644. To this Charge and Evidence the Lord | Sheriff was in England juſt before the Trial, 6, 
r Macguire anſwered, that he knew of no ſuch | and ought to have given his Evidence Per- 20 C.. 


The Priſe- Examinations as had been produced againſt | ſonally in Court : The Priſoner very juſtly 
xe/*; defence, him, but infinuated they were forged, and 


. 


obſerved, that it was impoſſible the "Teſtimony 
of Coote, and others, as to the Number of 
Proteſtants ſworn to be murdered, could be 
true, becauſe there were not ſo many Pro- 
teſtants in that Kingdom : And, if there had 
been ſeveral murders and outrages committed 
by others, that did not affect him. He 
knew nothing of the Plot but by Hearſay, 
but the Jury giving little credit to the Pri- 
ſoner's Aſſeverations found him Guilty: And 
it being demanded, What he had to ſay, why 
Judgment ſhould not be pronounced, he in- 
ſiſted again on his Peerage ; he objected alſo, 
that the Judges had no legal Commiſſions, as 
they acted only by the Power of the Parlia- 
ment, without any Authority from the King; 
to which one of the Judges anſwered, that he 
was made a Judge by the Old Seal, 
and continued by the Parliament: Then Sen- 
tence was paſſed upon the Priſoner as a Traitor. 
He afterwards petitioned the Commons, that 
he might have the Favour of being behead- 
ed, but his Petition was rejected, and he 
was hanged drawn and quartered, on the 20th 
of Feb. according to his Sentence. 

It is generally held, that a Peer of Ireland 
may be tryed by a Jury of Commoners in 
England, for a Fact committed in England: 
But I do not ſee how an Triſh Peer could be 
legally tryed here, for a Fact committed in 
Treland; becauſe, at this rate he loſes his 
Privilege of Peerage; and there is this fur- 
ther Objection to it, that every Treaſon 
muſt be laid and proved, to be committed in 
ſome County of England; and here all the 
Proof was, of Facts committed in Ireland 
only: They alſo read the Depoſition, of the 
Sheriff of Dublin againſt him, though the 


objected, that the Judges who tryed him had 
no lawful Commiſſion from the King for 
trying him: For, though one of them had 
formerly a Commiſſion from his Majeſty, 
they did not fit by the King's Authority at 
this time; but derived their Power from a 
body of Men in actual Rebellion againſt the 
Crown, and conſequently the Bench were 
no leſs Traytors than the Priſoner at the Bar: 
There is not much Doubt to be made of the 
Lord Macguire's Guilt ; but yet the putting 
him to Death by thoſe Uſurpers, who could 
have no Legal Authority to try or condemn 
him, was Murder in them. It is obſervable 
alſo, that the Commons made uſe of Coote, 
and other Tools to aggravate matters and teſti- 
fie that there were ten times more Proteſtants 
murdered in Ireland than there really were, 
and this with an Intention to render the 
King odious to his Subjects, whom they 
charged with countenancing the Iriſb Rebel- 
lion, though nothing could be more falſe and 


unjuſt: And here we find them tampering ' 


with Macguire, to acknowledge a Correſpon- 
dence between the [r;þ Rebels, and the 
Engliſh Royaliſts ; but he had the Grace to 
acquit the King's Party of having any Share 
in that Inſurrection, though he might poſſibly 
have ſaved his Liie, if he would have humour- 


ed the Parliament in this Particular. He was 


long detained in Priſon, in order to extort 
ſomething out of him to the prejudice of the 
Royal Party; and one while had ſo much 
liberty allowed him in the Tower, that he 
made his Eſcape from thence : He was after- 
wards indeed retaken ; and, when they found 
he would not anſwer their Purpoſe, they put 
him to Death by Forms of Law. 


* 
——— 


Bradſhaw 
Preſident. 


Rellutions 
Concerning 


the Tryal, 


1643-9, The Proceedings of the Uſurpers againft their Soveregin King 164-4 
ca CHaARLEs I. under the Mock Form of a Trial, in the Month Sv 


2 of January, in the 24th Year of his Reign, Anno Domini, 
4 gain n in 
Charles J. F I 048-9. bs 7 
fore the ] 
gicides. 


— ogy HE Commons began the Year the conſent of the King, and the Houſe of 


Trial. 1648-9, with framing an Ordinance | Peers was not had thereto : And thus, having 


for the Trial of the King, which 
they ſent to the Houſe of Peers for their 
Concurrence ; but the Lords rejected it, and, 
that they might not be prefled any more 
upon that Head, adjourned for nine Days. 


Voted the King and Houſe of Lords uſeleſs, 
they proceeded to finiſh their Ordinance for 


the pretended Trial, in the Preamble 


whereof they recite. *© That the King, not 
<© being contented with the many Encroach- 


Bradſhav 


Whereupon ſome Members of the Commons ments made by his Predeceſſors on the 2 
moved, that the Lords might be impeached People's Rights, but deſigning totally to ſub- 
of High- Treaſon, in favouring the grand“ vert the Conſtitution, and introduce an 
Delinquent (their King ;) however, they con-] Arbitrary Government, had levyed War 
tented themſelves with making the follow- |<* againſt the Parliament, whereby infinite 
Refilutions ing Reſolutions. 1. That the People were, Miſchiefs had enſued ; for which High 
of «tbe Cen- under God, the Original of all juſt Power.] and Treaſonable Offences; and to the End, 
_ 2. That the Commons of England being | © no chief Officer or Magiſtrate might pre- 
_ . Choſen by and repreſenting the People, were] fume for the future to attempt the enſlaving 
the Supreme Power of the Nation. And 3. | and deftrution of the Nation with Im- 
That whatever was enacted or declared to be | © punity ; they did Ordain and Enact, that 


| The Cha 
Law, by the Houſe of Commons aſſembled | ** Thomas Lord Fairfax, Oliver Cromwell, The Judge | Dat: 
in Parliament, had the Force of a Law, though | ** Henry Ireton, (and an Hundred and Thirty __ King my 


% more, 


* 


th 3 T A T E 
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648-9. © more, of whom upwards of Fifty never acted) 
as Gr. 1 cc woke # be 8 and Judges for the 
« Trying of the King: And the Lord Fair- 
« fax, and all other Officers, Civil and Mili- 
« tary, were required to be aiding and aſſiſting 
te to them in the Execution of their Commiſh- 
«© on; and it was provided that this Act ſhould 
« remain in force for one Month and no 
4 longer. | | 
John Bradſhaw, Serjeant at Law, was ap- 
pointed their Preſident, Mr. Steel, was made 
their Attorney-General, and Mr. Cook, their 
| Solicitor, to manage the Evidence: A Court 
alſo was erected at the upper End of Veſtmin- 


Bradſhaw 
Preſident. 


fler-Hall, and the King brought to Cotton- 


Heuſe, that he might be near their Mock Tri- 
bunal. | 


T heſe pretended Judges, of 7 in private 


Revlutions 
ctrl 1 


4. Lal. in the Star- Chamber, the 20th of January, re- 


ſolved that the Method of Proceeding as to the 
reading the Commiſſion, ſending for the Roy- 
al Priſoner, asking him Queſtions, &c. ſhould 
be left to their Preſident, on whom they con- 
ferred the Title of LORD PRESIDENT. 
And it was further reſolved, that if his Majeſty 
carried it inſolently, ar contemptuouſly to their 
Mock Court, It ſhould be left to their Lord Pre- 
ſident to reprehend him, and admoniſh him of 
his Duty, or command him to be taken away : 
But as to the Priſoner's taking off his Hat, 
they determined not to inſiſt on it that Day; 
and if he deſired Time, the Lord Preſident 
ſhould give him Time. It was ordered alſo, 
that Mr. iſe and Mr. Say, ſhould be Aſſiſt- 
ants to the Preſident, and fit near him. After 
which the Preſident, and the pretended Judges, 
attended by their Officers, and One and T wen- 

ty Gentlemen armed with Partizans, went 

own to the Court erected in Weſtminſter- 

Hall, a Sword of State and Mace being carri- 

ed before them: The Preſident having placed 
himſelf in a Crimſon-Velvet Chair, and the 

reſt of the Members on each Side of him, on 
| Benches hung with Scarlet, their Guard of 
Partizans divided themſelves on each Side the 

Court: Then the Ordinance for erecting this 
pretended Court was read, and the Commiſ- 

ſioners called over, of whom Sixty- ſeven ap- 

7% King beared and anſwered to their Names. After 
b-aght be- Which the King was brought from Cotton- 
fir 0 Re- Houſe, and placed at the Bar, beneath his High 
l, and Mighty Judges: And having looked for 
ſome time with a Majeſtick Air upon his So- 
vereign Subjects ſeated upon the Bench, He 
ſat down in a great Chair provided for him, 
without moving his Hat, or paying any reſpect 

to his pretended Judges. 

Then Bradſhaw withunparallelled Impudence 
told the King, That the Commons of England 
aſſembled in Parliament, deeply ſenſible of the 
Evils and Calamities he had brought upon the 
Nation, and of the Innocent Blood he had 
ſpilt; in purſuance of hat they owed to God, 
to Juſtice, the Kingdom, and themſelves; and 
in purſuance of the Truſt repoſed in them by 
the People, had Reſolved to bring him to his 
Trial, and had thereupon Conſtituted this 
High Court of Juſtice, before which he was 
now brought to hear his Charge : Then Cook 
their Solicitor, in the Name of all the People 


Bradſhaw'g 
Seech to bis 
Majeſty, 


: The Charge 

gaixſt the 

King, 
N., 1 1 . III. % 


of England, exhibited the Charge ; which ſet | 


forth, That Charles Stuart, being admitted 1648-9, 
King of England, and entruſted with a limit- Cu. 1: 
ed Power to govern according to Law ; and by 
his Truſt, Oath and Office being obliged to 
uſe the Power committed to him for the good 
of the People; out of a wicked Deſign to erect 
in Himſelf and his Family a T yrannical Pow- 
er, and to overthrow the Rights and Liberties 
of the People, had Traiterouſly and Malici- 
ouſly levyed War againſt the Parliament and 
the People therein repreſented, particularly at 
Beverly, Nottingham, Edge-hill, ME. &c. 
W hereby the ſaid Charles Stuart had cauſ- 
ed many Thouſands of the free People of this 
Nation to be ſlain, Families had been ruined, 
T reaſure waſted, Trade decayed, and many 
Parts of the Land ſpoiled and become deſolate ; 
And this, in order to advance the perſonal In- 
tereſt, Will, Power, and pretended Preroga- 
tive of the ſaid Charles Stuart, againſt the 
publick Intereſt, Rights and Liberties of the 
People, by whom he was entruſted as afore- 
ſaid: Wherefore the ſaid John Cook did, for 
the 'T reaſons and Crimes aforeſaid, on the be- 
half of the People of England, Impeach the 
ſaid Charles Stuart, as a Tyrant, Traytor, and 
Murderer, and a publick and Implacable Ene- 
my to the Common-wealth ;- and prayed that 
Juſtice might be done upon him. 

The Preſident requiring the King's Anſwer 77. King 
to the Charge, His Majeſty demanded by % lnger 
whoſe Authority he was brought thither, at a 75,7; 95. 
Time when he was engaged ina Treaty with gidic. 
Parliament ; adding, that there were many 
unlawful Powers in the World, and that theirs 
ſeemed to be no better than that of Pyrates 
and Robbers : He told them he was their King, 
and had a Truſt committed to him by God 
which he would not betray, together with the 
Liberties of the People, by anſwering to an 
unlawful Power, as he held that Court to be : 

To which the Preſident replied, They fat there 
by the Authority of the Commons of England, 
and it did not become him to Interrogate the 
Court in the Condition he was. The King 
ſaid, there was a God in Heaven that would call 
them to an Account for the Authority , they 
had uſurped ; and that it was as great a Sin to 
ſubmit to an unlawſul Authority, as it was to 
reſiſt a Jawful Authority. To which Bradſhaw 
replied, that in their Apprehenſions, who were 
his Judges, their Authority was lawful ; but 
the King ſaid, it was not their Apprehenſions 
or his, that muſt decide that; and abſoJutely - 
refuſing to acknowledge their Juriſdiction, he 
was carried back to Cotton- Hou. 

The King being brought before this Mock His Center: 
Tribunal again the two ſucceeding Days, and Nec. 
ſtill refuſing to acknowledge their Authority, 
his Contempt (as they called it) was Recorded. 
Then they proceeded to examine Witneſſes a- 
gainſt him in the Painted Chamber, and take 2% bim. 
their Examinations in Writing; and on the 
25th the Witneſſes atteſted the Truth ot their 
Depoſitions in open Court, upon Oath. 

Several Witneſſes depoſed, that the King e des. 
began the War in the Month of Fuly, 1642. t rhe 
and others, that he charged at the Head of his . 
Troops at Edge- hill, Cropredy- Bridge, Newbu- f 
ry, Naſeby, &c. W hereby they propoſed to 
ſhew that his Majefty was the Author of the 

| 11 War, 


Witneſſes 


examined a- 
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N War, and the Occaſion of all the Blood that Life more than the Welfare of the Publick, he 1643.,, 
had been ſhed; |... .., | ſhould have made a particular Defence, which 24 Car; 
That be as They endeavoured alſo to traduce his Ma- | would at leaft have delayed an ugly Sentence, Wy 
nt ſincere in jeſty as inſincere in his Treaties with the Par- | that he believed would paſs upon him. He 
1 liament; ſor which Purpoſe, Henry Gooche, of | ſaid a haſty Sentence once paſſed, might ſooner 
' Gray's-Inn, was produced as a Witneſs, who | be repented of, than recalled. And therefore, 
depoſed that he waited on his Majeſty at the] more for the Kingdom's Sake than his own, he 
Ilie of Wight, and acquainted him that he had | deſired to be heard by the Lords and Com- " 
many Friends; that, ſince he was pleaſed to | mons, before they proceeded to paſs Sentence, 22 ; 
juſtifie the Parliament in taking up Arms, moſt | That this was but a ſmall Delay, and he might 4 4: 
of the Presbyterian Party, both Soldiers and | offer Reaſons conducive to the Peace and Wel- Hſc. 
others, would ſtick cloſe to him : To which | fare of the Kingdom ; and therefore conjured 
the King anſwered, that he would have his old | them once again, if they had that Regard to 
Friends know, that though for the preſent he | the publick Welfare they pretended, that he 
was content to give the Parliament leave to | might be heard by both Houſes before Sentence 
call their own War what they pleaſed, yet that | paſſed. 5 
4 he neither did at that Time, or ever could de- The Commiſſioners hereupon withdrew in- 
j cline the Juſtice of his own Cauſe : The De-| to the Court of Wards, to conſider of his Ma- 
| ponent alſo told the King, that his Buſineſs| jeſty's Requeſt, and being returned, Bradſhaw 
4 was much retarded, becauſe his Friends wanted | told him, that they were his Judges, conſtituted 
.Commiſſions to act under, to which the King | by the higheſt Authority ; and that Judges 
anſwered, that while he was engaged in a | ought no more to delay, than to deny Juſtice 
Treaty with the Parliament, he could not in | according to the Great Charter. 
Honour iſſue out any Commiſſions ; but if the | That it was their Unanimous Reſolution; 
Deponent would apply to his Son, they might | they ſhould proceed to Judgment without fur- 
have any Commiſſions they deſired, and he | ther Delay; and having endeavoured to juſti- 
would order the Marquis of Hertford to write | fy their Proceedings, by inſtances of ſeveral 
to his Son in his Name, Rebellions in this and other Kingdoms, be 
| Richard Price, a London Scrivener, alſo de- | ſaid, he apprehended theſe to be good Prece- 
| pofed, that the King's Agents in Londen, tam- | dents for their bringing him to Judgment, 
pering with the Independents, to draw them | contending that the King was Guilty of the 
off from the Parliament, and being diſcovered, | whole Charge: Adviſed him to reflect on the 
| | the Committee of Safety directed thoſe that | greatneſs of his Sins, and hoped the Conſidera- 
5 were tampered with, to comply ſeemingly | tion of them would produce a ſerious Repen- 
| with the King's Agents; and the Deponent, | tance, and prayed God would have Mercy up- 
having obtained a ſafe Conduct thereupon, at- on his Soul. After which he ordered the Sen- 
_ tended the King at Oxford, in January 1643, | tence to be read, being of the following Te- 
to treat wi his Majeſty on that Subject. nour. | 
When his Majeſty obſerved to the Deponent, | „ That whereas the Commons had by the , ..... 
that the Independents were the moſt active] late Act Authoriſed and Conſtituted them jromnes 
Men in the Kingdom æagainſt him, and defired | © an High Court of Juſtice, for the trying # N 
the Deponent would, endeavour the bringing | and judging, of Charles Stuart, King of 
bem over to his Intereſt ; promiſing on the | *© England, for his T reaſons 3 &c. by virtue 
ord of a King, if they would join him, and] whereof, he had been three ſeveral Times 
be as active for him, againſt the Parliament, | “* Convented before them, and refuſed to an- 
as they had been againſt him, he would grant | © ſwer the Charge exhibited againſt him; 
them whatever Freedom they cculd deſire. << they being ſatisfied in their Conſciences, as 
The Kin The King being brought to the Bar again, | “ well from the Notoriety of the Fact, as by 
brought be- on Saturday the 27th of January, where he Examination of Witneſſes, that the ſaid 
fore * ber found Sixty-ſeven of his pretended Judges up-] Charles Stuart had been guilty of the wick- 
— gen- on the Bench, Bradſhaw told him, that he] “ ed Deſigns and Endeavours in the Charge ſet 
tence, had ſeveral Times been brought before that!“ forth; and that he had been, and was, the 
Court to anſwer the Charge of High-T reaſon,| << Occaſion, Author and Contriver of the 
Sc. that had been exhibited againſt him in| <* ſaid Unnatural, Cruel and bloody Wars, 
the Name of all the People of England.] and thereby guilty of High Treafon ; and 
(Whereupen a Lady cryed out, no, ner half| ** of the Murders, Rapines, Burnings, Spoils, 
the People of England) However the Preſident ] Deſolations, Damages and Miſchiefs to this 
went cn, and having recapitulated the Pro-] Nation, acted and committed in the ſaid 
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Ne King 
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Aarra- 
fe the King 
Execution, 


ceedings, obſerved again that his Majeſty had 
there ſeveral Times refuſed to anſwer or own 
them ſor a Court, 2nd that his Contumacy 
had been thrice Recorded: But they were ſtil) 
ready to hear him in any Thing relating to 
his Defence, though they ſh uld net ſuffer an) 
Thing to be offered againſt their JuriſdiQion. 

The King anſwered, that ſince they would 
not admit it, He ſhould waive ſay ing an) 
Thing further to their Juriſdiction, though he 
thought the ſettling That, moſt ccnducive te 


the Peace of the Kingdom, and the Liberty 0 
the Subject: That, if he had regarded his own | 


« Wars; They do adjudge that he the ſaid 
„Charles Stuart, as a Tyrant, Traytor and 
« Murderer, and tublick Enemy to the good 
«© People of this Nation, ſhall be * to Death, 
&« by ſevering his Head from his Body. | 
en the Preſident ſaid, This Sentence, 
new read and publiſhed, is the Aft, Sentence, 
Judgment and Reſol utien of the whole Court 


And all the Regicides preſent ſtood up there- 


upon to expreſs their Aſſent; whoſe Names 
are John Bradſhaw, Preſident 3 John - Liſte, 
William Say, Oliver Cremwell, Henry Ireton, 


Sir Hardreſs Waller, Sir John Mah: ph 


the Kit · 


The Nan: 
of 67 Reg” 
cides, preſe® 
at the pal", 
Sentence en 
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Pe King 


4 Warrant 


I. be King's eight of the Regicides met 


cut;on, 


Fi; Speech 
fold 


n the Scaf- 


Kt. William Heveningham, Iſaac Penning 
ton, Alderman of London ; Henry Marten, 
William Purefoy, John Barkſlead, Matthew 
dag og > oe Blackflone, Gilbert Milling- 
ton, Sir William Conſtable, Bart. Edmund 
Ludlow, John Hutchinſon, Sir Michael Li- 
veſey, Robert Tichbourne, Owen Roe, Rabert 
Lilburne, Adrian Scroop, Richard Dean, 
John Okey, Fohn Hewſon, William Ge, 
Cornelius Holland, John Carew, John Jones, 
Miles Corbet, Francis Allen, Peregrine Pel- 
ham, Daniel Blagrave, Valentine Walton, 
John Downs, Thomas Horton, Thomas Ham- 
mond, Nicholas Love, Simon Meyne, Thomas 
Wayte, Thomas Harriſon, Edward Whaley, 
Thomas Pride, Iſaac Ewers, Tho. Lord Grey, 
of Groby, Sir John Danvers, Sir Thomas 
Maleverre, Bart. Fohn Moore, Vincent Pot- 
ter, Auguſtine Garland, John Dixwell, George 
Fleetwood, Peter Temple, Fohn Alured, Henry 
Smith, Humphrey Edwards, Gregory Clement, 
Thomas Wogan, Sir Gregory Norton, Bart. 
Edmund Harvey, Fohn Venn, Thomas 
Scot, Thomas Andrews, Alderman of Lon- 
don, William Cawley, Anthony Stapely, 
and James Temple. Bs 

His Majeſty preſſed earneſtly to be heard, 
after the Sentence was read, but Bradſhaw 
rudely refuſed it, and ordered him to be taken 
away. As he went down the Steps ſome of 
the Soldiers blew their Tobacco in his Eyes, 


and ſome Spit in his Face, while others as | 


they were taught by Hugh Peters and their 
Officers, cried out, Fuftice, Fuftice, which 
his Majeſty obſerved, they would do as loud- 
ly againſt any of their own Generals for a 
On Monday the 29th of January, Forty- 
in in the Paint- 
ed Chamber, and ſigned a Warrant for the 
Execution of the King, the next Day, in 
the open Strect, before the Gates of his own 
Palace of Whitehall; and accordingly his 
Majeſty was brought through the Park on 
Foot from St. Janiess to Hhitehall, on 
Tueſday the goth , of January, the Way be- 
ing lined with Soldiers and a Guard of Hal- 
berdiers attending him. The King being 
permitted to remain ſome time in a Room 
at Whitehall, attended only by Biſhop Juxon. 
Mr. Nye and ſeveral other Fanatick Fathers, 
offered to aſſiſt his Majeſty in his laſt Mo- 
ments; but he thanked them for the Tender 
of their Service, and ſaid, as they had ſo 
often cauſleſly prayed againſt him, he would 
not admit their praying with him at that 
time ; however, if _y pleaſed, they might 
pray for him. His Majeſty, having finiſh- 
ed his Devotion, and taken a piece of Bread 
and a Glaſsof Wine, was led by Colonel 
Hacker, into the Banqueting Houſe, and 
from thence through one of the Windows 
to the Scaffold erected before it, where he 
found two Executioners masked and dreſſed 
in looſe Frocks, who had provided Cords 
and Staples to drag him to his Execution, if 
he reſiſted ; however his Majeſty not at all 
terrified at theſe Preparations, with a com- 
poſed Countenance, addreſſed himſelf to the 
People about him; declaring that he did not 
begin the War, and calling God to Wit- 


| 


ö 


| neſs, to whom he was juſt going to give an 


on the Privileges of Parliament: He acknow- 
ledged the Juſtice of God, however, in 
ſuffering him todie by. an unjuſt Sentence, 
he himſelf having ſuffered an unjuſt Sen- 
tence to be executed (on the Lord Strafford.) 
Then turning to Biſhop Juæxon he ſaid, that 
good Man could Witneſs, for him, he had 
forgiven all the World, even thoſe that had 
been the chief Cauſers of his Death: He 
wiſhed they might repent, and prayed with 
St. Stephen, that this Sin might not be laid 
to their Charge ; but told them they would 
never proſper, unleſs they gave God, the 
King, and the People their Due: That they 
muſt give God his Due, by regulating the 
Church according to the Scriptures, for which 
he propoſed the calling of a free National 
Synod : As tothe King's Due, the Laws of 
the Land would inſtruct them in that: And 
the- People's Due was Liberty and Freedom, 
which no Man defired more than himſelf, 
and for the endeavouring to reſtore which 
he was now brought to that Place. If he 
would have yeilded to arbitrary Sway, to 
have all Laws, Eccleſiaſtical and Civil, 
changed according to the Power of the 
Sword, he needed not have come thither ; 
and wiſhed it might not be laid to their 
Charge, that he was the MarTYR of the 
People, concluding with a Prayer, that they 
would take ſuch Courſes as were for the Good 
of the Kingdom, and their own Salvation. 

The Biſhop putting the Rive in Mind, 
what Faith he died in, his Majeſty thanked 
him for putting him in mind of it, and ſaid, 


of the Church of England, as he found it left 
him by his Father, of which the Biſhop was 
a Witneſs ; and then, preparing for the Block, 
faid, I go from a corruptible to an 1 . 
tible Crown : Then he gave his George to the 
Biſhop, and ſaid, REMEMBER, with a par- 
ticular Emphaſis ; (which gave the Regicides 
ſome Uneaſineſs, till they underſtood the 
Meaning of it from the Biſhop;) then laying 
his Neck upon the Block, and ſtretching 
out his Hands, which was the Sign, one of 
the Executioners ſevered his Head from his 
Body at one Blow: But. it was afterwards put 
into a Coffin with his Body, and expoſed 
for ſeveral Days, both in the Palaces of Mhite- 


People. His Majeſty was in the forty-ninth 
Year of his Age when he was thus put to 
death, by thoſe Sons of Violence, who were 
not content with his Death, but waſhed their 
Hands in his Blood, and gloried in the Par- 
T . 
Biſhop Juxon, who attended his Majeſty 
on the Scaffold, had all his Papers taken from 


kets were ſearched; and he was threatned 
very ſeverely, by the Regicides, if he did not 
diſcover what the King meant by bidding him 
REMEMBER ; to which the Biſhop anſwer- 
ed, that the King bid him remember to 


carry that ſupreme Command to his Son, that 


HE 


if ever he was reſtored to the Crown, 
SHOULD 


Account, That he never intended to encroach**- 


that it might be expected, he ſhould declare. 


he died a Chriſtian, according to the Profeſſion. 


1648-9. 
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hall and St. Fames's to the View of the 


Biſp 


uxon bard- 


him, his Scrutores, Boxes, and his very Poc- 9 . 
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1648-9. SHOULD FORGIVE THE AUTHORS OF HIS | 
19 Car. I. FaTHER's DEATH, which ſurely muſt have 
put them into ſome Confuſion, if they were 
not hardened beyond all Senſe of Same. 
The Reval The King's Servants afterwards made their 
C. rat Application to the Men in Power, that the 
red at Wind- Royal Corps might be interred, with the 
_ Kings his Predeceſſors, in Henry the Seventh's 
Chapel ; but this they refuſed, alledging, that 
Multitudes of People would probably reſort thi- 
ther, out of a ſuperſtitious Reſpect to his Me- 
mory, which might be dangerous to their Go- 
vernment ; but at length they agreed it ſhould 
be buried in St. George's Chapel at Windſor, 
where the Duke of Richmond, the Marquis of 
Hertford, the Earl of Southampton, and the 
Earl of Lindſey, ſaw it interred, in the ſame 
Vault where King Henry VIII. and his Queen, 
Fane Seymour, lie; but Whitchcott, the Go- 
vernor of the Caſtle, would not ſuffer the Bu- 
rial Service to be ufed after the Manner of the 
Church of England. And here the Corps of 
the Royal Martyr ſtill remains, as appears by 
unqueſtionable Evidence, notwithſtanding the 
Doubts of the Lord Clarendon, and ſome 
others, that it was removed elfewhere. 
Remarks aa It has been obſerved of the Engliſb, that 
tbe Proceed though they are generally a religious, loyal, 
2 alt and virtuous People, yet when they are wick- 
Choe 1, ed, they exceed all others in bold and daring 
Villanies. Sovereign Princes have been pri- 
vately aſſaſſinated and murdered by their re- 
bellious Subjects in other Countries; but the 
Engliſh Sectaries were the firſt that ever open- 
ly avowed they had a Right to try and put 
their Kings to Death, and actually arraigned 
their Sovereign in ſo ſolemn a Manner. It is 
doing thoſe Regicides too much Honour, though 
they followed the Forms, to fuppoſe there was 
any Colour of Law to juſtify their Conduct; 
for it is a Maxim with us, never diſputed till 
this Rebellion, that the Perſons of our Kings 
are ſacred ; and by an Ad of Parliament till 
in Force, it is declared, That neither the Peers 
of this Realm, nor the Commons, nor both toge- 
ther in Parliament, nor the People collefively 
or repreſentatively, nor any other Perſons what- 
ſoever, had, have, kath, or ought to have, any 
coercive Power over the Perſon of the King; 
much leſs could a fmall Remnant of the Com- 
mons, who had expelled a Majority of their 
own Members, and wanted the Concurrence 


of the Houſe of Lords, have any Authority 


to judge and condemn their King; and indeed 
they firſt voted away the Conſtitution ; before 
they pretended to fit in Judgment on their So- 
vereign: They refolved, That the Commons of 
England were the ſupreme Power of the Nati- 
on; and that whatever was enatted or declared 
to be Law by the Houſe of Commons, had the 
Force of a Law, though the Conſent of the King 

and the Houſe of Peers was not had therets; 

which every one knows to be falſe at this 
Day, and yet it was on a Suppoſition that 

theſe Propoſitions were true, that they proceed- 

ed to judge their King; conſequently the 
whole Proceeding was an Act of Violence: 
They were all guilty of the fouleſt and moſt 


conſummate Treaſon, when they arraigned - 


and proſecuted the King for Treaſon againſt 
themſelves, who were not ſo much as one of 


ACRITICAL REVIEW © 
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the three Eſtates; nor would their Proceed- 16 
had had 9 


ings have been Juſtihable, it they 


48 
Gul 


that Authority, to call their King to an Ac. ww 


count, they pretended to; for the Evidence 
they produced to convict him was far from 
proving the two grand Points they inſiſted on, 
(viz.) 1. That the King began the War, 
and, 2. That he was the Occaſion of the 
Continuance of it. 

For the Witneſſes, who depoſed the King 
began the War, make the marching of his 
Troops into Beverly in Fuly 1642. the firſt 


Act of Hoſtility committed by his Majeſty's 


Forces; which was long after the Parliament 
had armed their rebellious Mobs, and driven 
the King from his Palace of hiteball; it 
was after they had ſeized the Royal Navy, 
new-modelled the Militia of London, and 
ſeveral other Counties, and armed them a- 
gainſt the King; and after they had ſurpriz- 
ed the Town of Hull, and ſeized his Majeſty's 
Magazines and Stores there, which were moſt 
notorious Acts of Hoſtility, if any thing can 
be accounted ſuch; and conſequently it muſt 
be admitted, the Parliament began the War. 

And it is as evident, they were the Occa- 
ſion of the Continuance of the War; for in all 
the Treaties between the King and Parlia- 
ment, after the Commencement of the War, 
whether at Oxford, Uxbridge, Newcaſile, 
the Ie of Wight, or elſewhere, they ever 
inſiſted, on the aboliſhing Epiſcopacy, and 
the whole Eccleſiaſtical Conſtitution, and the 
Eſtabliſhment of Presbytery, or ſomething 
worſe. They alſo demanded the Power of 
appointing the Great Officers of State, the 
Command of the ordinary Militia, and a 
Power to raiſe what Forces they pleaſed, by 
Sea and Land, and to levy Money on the Sub- 
jects to pay them, by their own Authority; 
And, laſtly, that he ſhould deliver up his 
faithful Friends and Followers to their Mercy. 
And from theſe Demands the Commiſſioners 
for the Parliament at the Treaty of Uxbridge, 
were ordered not to recede one Tittle. Even 
Rapin, Vol. xii. p. 268, 271. ſays, It is 
« evident that the Parliament intended to 
% leave the King only an empty Title, and 
<« inveſt themſelves with the Sovereignty, 
<« and that not by Artifice, but openly and 
% publickly; that their Aim was to deſtroy 


<« entirely the Worſhip of the Church of 


England; to aſſume to themſelves the So- 
5 vereignty, under Colour of abridging the 
„ Power of the Crown, and to change the 
« Conſtitution in Church and State.” And 
ſurely thoſe who inſiſted on theſe unjuſt and 
unreaſonable Terms, muſt be allowed to be 
the Occaſion of the Continuance of the War. 

To ſay that it was only the Parliament's 
Diſtruſt of the King that occaſioned the Con- 
tinuance of the War, and that it was the 
King's Inſincerity that prevented a Peace, 
is ridiculous; when their Friends admit, 
that nothing leſs than the Deſtruction of the 
Conſtitution in Church and State, and their 
being veſted with an abſolute uncontroulable 
Power, would ſatisfy them: Had the King 
been never ſo inſincere, they had already 


extorted ſuch Acts of Parliament from him, 
and retrenched his Prerogative to that wah 
i that 
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have been contented with the antient legal 1648-9, 
Conſtitution, which they pretended at firſt to *4 © & 


9 


very little to fear from that 


9. that they had 
8 e if thoſe Acts had not been 
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way 


Quarter; and 
ſufficient, His Majeſty offered to paſs what 


Acts they deſired for their Security, But 
after all, this want of Sincerity, ſo much 
talked of in the King, appears to be no more 
than this, that he ſometimes treated with one 
Party of his rebellious Subjects, and ſometimes 
with another, in order to put an End to the 
War; and if he could have made an Advan- 
tage of their Diviſions, re-eſtabliſhed him- 
ſelf upon the Throne, reſtored the Con- 
ſtitution, and delivered his People from 
the arbitrary Dominion and Oppreſſion of the 
Uſurpers, I believe few People, at this Day, 
will look upon ſuch ſeparate "TI reaties as Ar- 
guments of Inſincerity, or to deſerve any 
manner of Cenſute. 

And if the King did yield to fome of the 
Rebels Demands, with a View that, when 
Peace was reſtored, and a free Parliament 
called, the Houſes themſelves would deſire 
they ſhould be repealed, I cannot ſee the Tin- 
morality of ſuch a Proceeding ; if the King 
knew he had not a Power of repealing the 
Laws, and altering the Conſtitution, with- 
out a legal Parliament, and his Conceſſions 
in this reſpect therefore would be of no force, 
his Enemies were ſenſible of this too, and 
therefore, it was not only unreaſonable and 
unjuſt to infiſt on ſuch Terms, but extremely 
weak and fooliſh to ſuppoſe they would ever 
be ſubmitted to, when the People returned to 
their Senſes and their Duty. If they would 


contend for, they might have received a 
full Pardon for all that was paſſed, and had 
their Liberties and Properties ſecured to them, 
beyond a Poſſibility of their being infringed : 
But it is evident, it was Dominion they 
fought for, and to make their Sovereign, as 
well as their Fellow Subjects, SLAvEs. Nor 
do I perceive any material Difference between 
the Presbyterians and Independants in this Re- 
ſpe& ; they both of them, in their Turns, 
inſiſted upon much the ſame Terms. The 
Presbyterians fought the King in the Field, 
and refuſed to make Peace with him; unleſs 
he would yield to the unreafonable Demands 
above-mentioned ; they diveſted him of all 
his Prerogatives, made him acloſe Priſoner, 
and delivered him into the Hands of his Mur- 
derers; and the Independants indeed com- 
mitted the laſt horrid Act, and put him to 
death. The one would have buried him alive, 
and the other, perhaps, more mercifully 
took away his Life, and rendered him a glo- 
rious Martyr. If he would have conſented 
to an abrogation of all the Laws, and have 
inveſted either Party with an arbitrary un- 
limited Power, as the King himſelf obſerved 
on the Scaffold, he had never been brought 
thither ; and therefore it may, with great 
Propriety be ſaid, he ſuffered for defending 
the Conſtitution in Church and State, and 
conſequently for the Liberties and Pro- 


perties of his Subjects. 


168-9. The Trial of James Duke of Hamilton and Earl of Cambridge, 648-9. 
LEW — before another pretended High Court of Juſtice, for High-Treaſon wyw 
—＋ againſt the Kingdom and People of England, which began the gth 

Trial. of Feb, 1648-9. | | 

Te Charge N E was impeached by the Name of and Dr. Malter were aſſigned his Counſel ; 

againſt bin. James Earl of Cambridge; for that, | but his petitioning for Time to ſend for his 


on or about the Nineteenth of 7h 
then laſt paſt, he had traiterouſly invaded 
the Kingdom, and levied War, in Behalf 
of the late King, againſt the Kingdom 
and People of England, committing many 
Murders, Outrages, &c. And particularly 
that, on or about the Twentieth of Auguſt 
then laſt paſt, he did join Battle, and fought 


the Forces of the Parliament, near Pre/ton 


in Lancaſhire, and did, then and there, mur- 


His Plea, 


der Colonel Thornby, and others, 
To this Charge the Duke pleaded 1. that 
he was Duke of Hamilton in Scotland, and 
by the Authority of the Parliament of that 
.ingdom, the ſupreme Power of the Nation, 
he undertook the command of their Armies, 
for juſtifiable Ends. 2. That he was born in 
Scotland, before his Father's Naturalization 
in England, and being an Alien born, could 
not be tried for High-Treaſon againſt the 
Kingdom of England. 3. That he was not 
only a Priſoner of War, but had ſurrendered 
upon Articles whereby his Life was ſecured ; 
and defired Counſel might be affigned him 
to argue theſe points of Law, and according- 


ly Mr. Chute, Mr. Hales, Mr. Parſons, | it was inferred he — 2 after King James 


No, II. IV. 


Witneſſes was not granted. 


The Priſoner being brought to the Bar the 


ment, and the Committee of Eſtates in Scot- 


Ends of the Engagement was read. 
The Articles of Capitulation alſo were read, 
whereby it appeared that the Duke ſtipulated 
for his Life; but ſome of the Officers, who 
treated with the Duke averred, that they only 
meant to ſave his Life from the Soldiers, and 
from the civil Power; others inſiſted, that 
the Treaty was in general Terms, and they 
underſtood hisLife could not be taken away, 
either by the Civil or Military Powers, the 
Duke having ſurrendered to them upon 
condition, that his Life and the Lives 
of thoſe under his Command, ſhould be 
ſpared, | 
'Then the Counſel for the Parliament, pro- 
duced the reſt of their Evidence againſt the 
Duke: One of their Witneſſes depoſed, he 
heard his- Grace ſay, that he was ſome Years 


younger than King Charles I. from whence 


Came 


land; and the Declaration containing the 


17th of February, produced Duplicates of his The El- 
Commiſſion, and his Orders from the Parlia- A. 
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TheDute's 
Defence, 


came to the Crown, and conſequently might 
be deemed a Subject of this Kingdom, and 
guilty of Treaſon: Other Witneſſes depoſed, 
that he joined Sir Marmaduke Langdale, 
who commanded the late King's Forces in the 
North of England; that he fought the Forces 
of the Parliament at Preſton, &c. 

To which Charge and Evidence his Grace 
made the following Defence: He ſaid, that 
Capitulations had always been held inviolable 
by all Princes and States, as well with their 
Subjects, as with Independant Nations; that 
Prince Rupert, and the Lord Cottington, 
though excepted from Pardon by an Ordi- 
nance of Parliament, were notwithſtanding, 
upon the Articles for the Surrender of Ox- 
ford, permitted to tranſport themſelves beyond 
Sea; as were alſo the Earl of Briſtol and Lord 
Paulet upon the Articles for the Surrender of 
Exeter, though both of them were excepted 
from Pardon. That the Lord Fairfax, and 
the reſt of their Officers, had always careful- 
ly obſerved all Articles of Capitulation, and 
had frequently written to the Parliament 
on that Subject; and his Grace hoped he 
ſhould meet with the like Juſtice that others 
had done: He ſaid it had not been ſufficiently 
proved that he was a poft natus, conſequently 
he muſt be deemed an Alien, and could not 
be guilty of High-Treaſon in invading the 
Kingdom : T hat as to Sir Marmaduke Lang- 
dale, he neither received Orders, or the 
Word from him, but marched and quartered 
apart; but, had it been otherwiſe, it could 
not have been Treaſon in his Grace, to have 
joined Sir Marmaduke; being commanded 
by the Parliament of Scotland, to join all 
thoſe who ſhould concur with him, in pro- 
ſecuting the Ends of the Engagement. 

He prayed alſo, that an Order of Parliament 
might be read, importing, that no Quarter 
ſhould be given to any of the Iriſb in Arms, 
from whence he inſerred, that others might 
have Quarter given them. And another Or- 
der was read, wherein it was declared, that all 
the Scots that entered England, ſhould be 
deemed Enemies, and all the Engl;fþ and Iriſb 
a? waxy them, T raitors. | 
That he, having his Birth, Honour, and 
Fortune in Scotland was bound to pay Obe- 
dience to the Orders of that State, and to un- 
dertake the Command of General, for purpoſes 
which he conceived lawful: T hat the entering 
of the Scots Army into England, in the Year 
1640, was not accounted treaſonable, but was 
very acceptable to this Kingdom, who gave 
them their brotherly Aſſiſtance; and the late 
unfortunate Army was deſigned for as good 
Ends; that he was born before his Father's 
Naturalization, and ſo could not be deemed 
an Engliſhman, and his being made an Engliſh 
Earl, did not naturalize him: That Articles 
were to be expounded according to the plain 
Meaning of the Words, and not by the men- 
tal Reſerves of the Officers engaged in the 
Treaty: That had he only ſurrencered a 
Priſoner ot War, without ſtipulating for his 
Life, his Life ought not to have been touched, 
much leſs when there was an expreſs Article 
for ſaving their Lives: That if theſe Articles 
were violated, and the War ſhould be revived, 
it would prove a perfect Butchery, fince none 


would ever truſt to a Capitulation for the fu- 16 
ture; nor was his Eſcape out of Priſon any 1 Cx, l. 
Breach of the Articles, which required only; www 
that he ſhould deliver himſelf up a Priſoner, 

and not that he ſhould remain ſo. 

To which, his Grace's Counſel added, that u. Y. 

his Obligation and Subjection to the Kingdom fence ny 
of Scotland was indiſpenſible, and indiſſoluble; OY bit Can: 
and that he could no more refuſe the Com- . 
mands of that Kingdom, than a Native of 
England living here could diſobey the Com- 
mands of the Parliament of England: That 
no Man could be the Subject of two diſtinct 
Kingdoms; and whatever Obligations his Grace 
might have to England, they could not come 
in Competition with what he owed Scotland: 
That no Treaſon could be without a Breach 
of Faith and Allegiance due to them againſt 
whom it was committed: That England and 
Scotland were two independent Kingdoms; 
and though the Allegiance due to the King 
was the ſame in both Kingdoms, yet the 
Kingdoms were diſtin, when the Duke un- 
dertook this Expedition. The Adminiſtrati- 
on was not in the King then, but in the re- 
ſpective Parliaments of each Kingdom; and as 
the Duke's Allegiance to the Kingdom of Scot- 
land was antienter and ſtronger than any Tie 
that could be laid upon him in England, what 
he did by the Command of the Kingdom of 
Scotland, might make him an Enemy to the 
Kingdom of England, but not a Traitor: 
That in the Hoſtilities between the two King- 
doms, none of the Priſoners on either Side, had 
ever been put to Death as Traitors, becauſe 
the Nations were independent of each other ; 
nor could the Duke's making uſe of the Aſſiſt- 
ance of Engliſh Forces render him a Traitor: 
Indeed if an Engliſhman conduct a foreign Ar- 
my againſt his Country, or a Foreigner reſid- 
ing here, aſfiſt the Engliſb in a Rebellion, it is 
'T reaſon in either of them, for a Native's com- 
manding of a foreign Army, does not make 
him an Alien; and an Alien reſiding here, 
and aſſiſting Engliſb Rebels, is by the Ls of 
England deemed a Traitor, becauſe he owes a 
local Allegiance. 

But where an Alien invades the Kingdom 
with a foreign Force, though he does, join, 
Engliſh Rebels, he is ſtill deemed an Enemy, 
and not a Traitor. | 

To this Defence, Mr. Steel, Attorney-Ge- The cuil 
neral for the Commonwealth, replied, that /”'* => ; 
the Priſoner was very far from being under any 0. 
Neceſſity of taking that Command upon him, 
that he was a principal Member of that Parlia- 
ment, under which he would ſhelter himſelf, 
and adviſed the Expedition; that his accept- 
ing the Commiſſion, and the Oath he had 
taken, were ſtrong Arguments alſo of a full and 
free Conſent ; nor would the Scots ever have 
truſted him with the Command of their Forces, 
if they had not been aſſured of his Heart as 
well as his Hand, in the Execution of their 
Deſign ; that his Letters to Sir Marmadute 
Langdale alſo, wherein he prays for an En- 
creaſe of their Diſtractions in London, and for 
his Friends in Colchefter, ſhewed he was not 
an unwilling Inſtrument, but one who ex- 
ceeded, rather than fell ſhort, in the Execu- 
tion of his Commiſſion, * 

ä 3 


6 A 
X anc. thts Ld * 
, N * 2 * a 2 «gia of „** * * 


, 2 * a - p 
A P T * 1 1 
— 0 
— — * Fu 2. Þ 
WEE . . 3 0 7 - — * * 8 
3 'T | EL EST TI 27 CEE AC 1h Lt oo 
* * 9 5 ab) W ä N 


K . 
A * : 
n * * 24 - . — | - « * * 8 "7 
- 43 * p * a 1 1 "+ " 1 * 1 on * l 34> * 2 1 * = 
? 22 x<+ 1 Fi A 2 ths c 8 * g * 
* r * Oy 1 2 n Fe 8 . 
4 o C 4 * N 1 


* _— 


* 


I 
Fl 1 ” 


IA _ 
„ 


K 
hy i $2.» * * l X n 


F ATR 


TRIALS = 


—_—. 


1048-9. 
1 Car. II. 
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As to the ſecond Part of his Plea, That he 
was a Scotſman, and an Alien, Evidence had 
been given, that he was one of the poſt nati, 
born after King James's Acceſſion to the 
Crown of England ; and ſince he had not 
ſhewen the contrary, this ought to be taken 


ſor granted. 


As to that Objection, That it was abſurd 
to ſay, a Man mig ht owe a natural Allegiance 
to two ſeveral Kingdoms, he anſwered, it was 
ſo in a phyſical Senſe ; but by Conſtruction of 
Law, he that was born in Scotlamd, might 
alſo owe an Allegiance to England, as had been 
reſolved in Calvin's Caſe ; and in like manner 
it had been held for Law, that the Natives of 
Gaſcoigne and Aquitain, while under the Do- 
minionof the Kingof England, were Denizens 
and Subjects of England. 

And as there was a Ligeantia Regis, ſo there 
was a Ligeantia Regni; as Allegiance was for- 
merly due to the King in his politick Capaci- 
ty, ſo it was now due to the Commonwealth, 
who were poſſeſſed of the ſame Sovereign 
Power the King anciently had; however, as 
the Priſoner had been guilty of Murder, there 
was no need of any Denization to find him 
guilty of that. 


Then he returned to maintain the Charge 


of Treaſon, and obſerved, that by 4 Fac. I. 
Offenders in Treaſon were to be tried where 
they were apprehended, in which Kingdom 
ſoever the Treaſon was committed. 

He alſo attempted to ſhew, that the King- 
dom of Scotland owed ary, to the Crown 
of England, and therefore the Natives of Scot- 
land ought to be looked upon as Subjects of 


England. 


He obſerved further, that the Priſoner had 
contributed to his own Denization ; for re- 
ceiving a Writ of Summons, 15 Car. com- 
manding him ex fide & Ligeantia ſua, to ap- 
pear in Parliament, as a Peer of this Realm, he 
did accordingly appear, and act in that Par- 
liament, and was choſen of ſeveral Commit- 
tees in Affairs of great Importance to this 
Kingdom, which was inconſiſtent with his 
being an Alien. EL 5 5 
Another Argument he uſed to prove the Pri- 
ſoner a Traitor, was, That it appeared by his 
own Confeſſion, and the Declaration he made 
on the entering on this Expedition, that the 
Nations were at Amity, and his coming in a 
hoſtile Manner to invade the Kingdom, in a 
Time of Peace, therefore made him a Traitor. 
Treaſon was properly a Breach of Truſt. 

As to that Part of his Plea, That he ſurren- 
dered upon Articles, whereby he was to have 
his Life, he ſaid, theſe Articles could not bind 
the Civil Power of the State; for, if they did, 
they muſt amount to a Pardon of Treaſon; an 
Authority that could never be ſuppoſed to be 
delegated to Military Officers : Beſides, the In- 
tention of the Parties in all ContraQts were to 
be obſerved, and two of the Officers that treat- 
ed with him, had ſworn, they never intended 
to include the Civil Power ; and, if they had, 
ſuch an Article would have been void. But 
if he was intitled to his Life by the Articles, 
he had loſt the Benefit of them by making his 
Eſcape ; for he who ſurrenders himſelf a Pri- 
foner of War, on Condition of Quarter, and 


afterwards breaks through what was to have 
been performed on his Part, has deprived him- 
ſelf of that Privilege, which he might other- 
wite have enjoyed.” TINY 

That he had received great Benefit from 
the Articles already, in not being put to Death 
by the Sword immediately, (which was all that 
was intended, by giving him Quarter,) and b 
being allowed a fair Hearing before the Civil 
Magiſtrate, and Council to plead his Cauſe ; 
that they might have demanded Judgment a- 
gainſt their Priſoner, for failing to make good 
his Plea; for a Plea of Pardon implied a Con- 
feſſion of the Fact; but that he had been in- 
dulged, however, in offering what he could in 
his Defence. 


The Duke being brought to the Bar again 


Bradſhaw tr eng what Steel had argued 
againſt the Priſoner the Day before; conclu- 
ding, that the Court rejected his Plea in all its 
Branches; after which he paſſed Sentence up- 
on him, and ſome other Loyaliſts, who had 
been tried before the ſame pretended Court, 
viz. That their Heads ſhould be ſevered from 
their Bodies, on Friday the ninth Inſtant. 

The Duke was afterwards tampered with by 
Hugh Peters, and ſome other Tools of Crom- 
well, to betray his Confederates in England; 
but not being diſpoſed to purchaſe his Life, by 
ſo baſe a Sacrifice, it was put to the Vote in 
that ſmall Remnant of the Houſe of Commons 


not? which paſſing in the Negative, he was 
beheaded the next Day, being the gth of 
March 1648-9. Tis ſaid the Duke's Friends 
offered an hundred thouſand Pounds to ſave 
his Life; but that Cromwell and Argyle had 
reſolved to take him off, to facilitate the 
reducing of Scotland to their Arbitrary Do- 
MINION, - i I DONS + ns TR PEAT 

After the Uſurpers had ereted a mock 
Court of Juſtice, for the Trial of their Sove- 
reign, tis now no wonder to ſee them erect a- 
nother, for the Trial of thoſe who adhered to 
him: Befides Duke Hamilton, there were 
tried before this Court, the Earl of Holland, 
the Lord Capel, the Earl of Norwich, and Sir 
Fohn Owen, who were all condemned ; but 
Application being made to the Commons to 
ſave them, the Earl of Norwich and Sir John 
Owen had their Lives ſpared, and the reſt were 
executed. : 

They not only uſurped that Authority the 
King once had, but a more abſolute Power 
than any King of England ever pretended to, 
ſuſpending and altering the Laws at Pleaſure ; 
for by Law, every Subject had a Right to be 
tried by his Peers. "Theſe High Courts of Juſ- 


tice, as they were called, were never heard of 


in England before, and had no other Authori- 
ty than what they received from that Refuſe 
of a Parliament, which conſiſted chiefly of Re- 
gicides : It muſt be looked upon as a Hardſhip 
upon the Duke alſo, to arraign him as a Trai- 
tor to the Commonwealth of England, when, 
according to the Notion they themſelves pro- 
feſſed to have, ſince the Depoſing of the King, 
the Nations were become two Independent 
Commonwealths. It is true, an Inſurrection 


in either Kingdom, would have been conftru- 


ed 


—_—. 
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on Tueſday the 6th of March, the Preſident ' 


Aena ts, 
be beheaded, 


on the 8th, JVhether he ſhould be reprieved or 


1 
ted. 


Remarks an 
Duke Ha- 
milton's 


Trial, 
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A CRITICAL REVIEW ff © 


_ 1648-9. ed Treaſon and Rebellion againſt the King, 

7" Car. I, when he was upon his Throne: But what 

| Authority could the Engliſh Uſurpers yet pre- 

tend, over the Subjects of Scotland? The aſ- 

ſerting therefore, that the Duke owed Allegi- 

ance to the Commonwealth of England, was 

ridiculous, and the executing him for 'I reaſon, 

was certainly Murder in them, though it 

ſhould be admitted they had acquired the 
Dominion of England. | 

Their Pretence alſo, that he ought to be 

adjudged a Traitor, becauſe Scotland once ow- 

ed Homage to England, was equally unjuſt, 

for this Claim had been long waved, and the 

Scots treated as Enemies, and not as T raitors, 

when the two Nations were in a ſtate of War; 


| and beſides, if Homage was due to the King, 


had no Right to his Throne, 
Their other Pretence, that his coming 


him a Traitor, has little more init ; for where 
the Subjects of one Nation in Amity with 
another, infeſt the Coaſts of their Allies by 
Sea or Land, they are to be treated as Pirates 
and Robbers, and not as Traytors. 

But nothing could be more unjuſt than 
their denying him the Benefit of the Capi- 
tulation ;, for ſuch Articles had been obſerved 
by both ſides from the beginning of the War, 
a very few Inſtances excepted. 


| 


1648-9. 
1 Car. II. 
— 


for Forgery, before the Houſe of 


e Charge was exhibited by John Brown 
| Eſg; Clerk of the Parliament, a- 
| gainſt the ſaid Morris, and the other 
Defendants in the Houſe of Peers, on the 
25th of June 1647. for forging and publiſn- 
ing a Copy of a pretended Act of Parlia- 
ment, to convey and aſſure certain Manors | 

and Lands in Eſſex to the ſaid Morris and 

his Heirs; and that the ſaid Morris, pro- 
duced and pleaded the ſaid Copy at Chelm/- 
ford Aſſizes; and the Defendants, Darby and 
Harris, falſly ſwore it to be a true Copy of 

the pretended Act: To which Charge, the 
Defendants put in their Anſwer in the Houſe 

of Peers, and the Cauſe was heard at the 
Lords Bar, where the Forgery being proved, 

and that no ſuch Act as was pretended, was 

The Sentence, ever made, their Lordſhips ſet a Fine of 1000l. 
on the ſaid Morris, alias Pointz. 200/. on 
Iſabel Smith; 400. à piece, on the ſaid Mit- 
neſſes, Leonard Darby, and John Harris ; 
and ordered the Defendants to pay 500l. to the 

aid John Brown, Clerk of the Parliament. 
That they ſhould be bound to their good Behavi- 

ours for Life, and be for ever incapable of 


being Witneſſes in any Court of Fuſtice ; and 
laſtly, that they ſhould be impriſoned during 

the Pleaſure of the Houſe. 
APctitimin Soon after this Sentence, a Petition was de- 
fawur of livered to Sir Thomas Fairfax the General, 
y bn 25 by ſeveral of the General Officers and Colo- 
nels of the Army, who were alſo Members 
of the Commons, in behalf of the ſaid John 
Morris, alias Pointz, and the reſt of the De- 
fendants, complaining of this Judgment of 
the Houſe of Lords, and the Oppreſſion and 
Injuries the ſaid Morris, and the reſt of the 


Defendants, underwent, on account of the 


—— 


The Proſecution of JohN MokRIS, alias PoynTz, and Mary his 
Wife; IsaBEL SMITH, LEONARD DarBy, and JohN HaRRis, 


Peers. 1648-9. 1 Car. II. 


ſaid Judgment; and praying that the General 
would write to the Parliament, in the behalf 
of the Defendants, that they might remain 
in the Poſſeſſion of the Manors and Lands 
abovementioned; be reſtored to their Liberty, 
diſcharged of their Fines, and that the Cauſe 
might be determined by the Courſe of the 
Common Law; but the Editor informs us, 
that he could not find any further Proceedings 
in relation to this Buſineſs, 


promiſed, for both Sides were notoriouſly in 
the Wrong: The Forgery ſeems to have been 
manifeſtly proved; but then the Houſe of 
Peers had nothing to do to try the Cauſe, and 
fine and impriſon the Defendants, For na 


eſpecially where Commoners are concerned; 
All Cauſes are brought thither by Writ of 
Error or Appeal, from ſome Inferiour Court, 
unleſs there be an Impeachment by the Com- 
mons, which does not appear in this Caſe. 
The Lords therefore having aſſumed a Juriſ- 
diction that did not belong to them, and the 
Defendants being Favourites of the Com- 
mons and the Army, as appears by the Petition 
made in their Behalf, by the General Officers, 
the Lords did not think fit to inſiſt on the 


and indeed, that Remnant of a Houſe of Peers 
had then very little Influence or Authority : 
They were in a Manner Tools to the Com- 
mons, and their Names only made uſe of 
to countenance the Rebellion againſt their 
Sovereign; as they might poſſibly have inſiſt- 


as were guilty of forging and counterfeiting 


their Records. 


The 


Cauſe can come Originally before that Houſe; 


Puniſhment of the Forgery, as it deſerved; 


ed they had a Power of puniſhing ſuch People 


1648.9, 


it does not follow, it was due to thoſe who * Car. il, 


from a Kingdom in Amity with them made 


1643.4, 
I Car, IL 


wy 


It is very probable, the Matter was com- Rents 
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Morris's 
4711. 


Caſtle, during 


-TAHE Colonel was indicted on the Statute 
of the 25 Edw. III. for levying War 
againſt the late King Charles. 

When he was arraigned, he ſaid, he con- 
ceived that Court had no Power to try him, 
for he was a military Man, and therefore ought 
to be tried by a Council of War; and it was 
with ſome Difficulty that he was perſwaded to 
plead NOT GUILTY. 

Then the Jury were called over, and Mr. 
Brooke coming to be ſworn as Foreman, the 
Colonel challenged him ; but was told, it was 
too late, for he was already ſworn. The Co- 
jonel replied, he had not kiſſed the Book: 
The Court ſaid, that was a needleſs Ceremony. 
Then the Colonel deſired he might challenge 
him for Cauſe, alledging that he was his 
Enemy; but the Court would not ſet him a- 
ſide. The Colonel afterwards challenged ſix- 
teen more; whereupon Pule/ton, one of the 
Rebel Judges ſeemed enraged, and ſaid he had 
beſt take Gare to keep within Compals, or, he 
ſhould give him ſuch a Blow as would ſtrike 
off his Head : To which the Colonel anſwer- 
ed, That he might by Law challenge thirty 
five, without ſhewing Cauſe. 

Then Witneſſes were produced, to prove 
the Colonel was Governor of Pontefra# Caſ- 
tle, which he did not controvert ; but he ſaid, 
there were ſome Points of Law to be diſputed, 
in Relation to the Indictment; and deſired 
he might have a Copy of the Indictment, and 
Counſel to argue the Matters of Law; which 
being denied him, he obſerved, that the Trea- 
fon laid in the Indictment was, his levying 
War againſt the late King, which could not 
be true; becauſe he had acted only for the 
He pleads King, and never againſt him, and produced 
þ had the his Commiſſion z but the Court looking on it, 
King's Cem obſerved that it was not granted by the King, 


The Indif- 


went. 


Nis Chal- 


The Trial of Colonel Joun MoRR1s, late Governor of Pontefraft 1649. 
the Grand Rebellion, for High-Treaſon, before the 
Uſurper's Judges, at the Aſſizes held at the Caſtle of York, the 
16th of Auguſt, 1649. 1 Car. II. 


1 Car. IT, 
— 


dered him to kill a Man, this Command 
would not juſtity him; and demanded if he 
had any Thing more to ſay. 

The Colonel obſerved again, that he had 94. Cee 
acted for the King, and in his Name; that % 17, ++ 
this was before the Regal Power was aboliſhed, % 8 
and therefore he could not be ſaid to have com- gt 
mitted 'T reaſon againit the Parliament: That 
the Caſtle or Palace he held for the King, by 
Virtue of his Commiſſion, was demoliſhed be- 
fore the Act for aboliſhing K ingly Power took 
Place: That it was ſtrange they ſhould aſſume 
a Power their Predeceſſors never exerciſed; 
and that the putting him to Death, who was 
a Soldier, in this Manner, might be retaliated 
on their Friends: There might come a Turn 
of Times, and the Marquiſs of Or monde had 
aſſured him, that whatever ſhould befal him, 
the like ſhould be returned on the Priſoners he 
had taken: That he was bound by his Alle- 
glance to do what he had done if he had no 
Commiſſion ; he knew no other Power but 
the King's he owed Allegiance to. 

'T he Court anſwered, this was not much to 
the Purpoſe : The Colonel replied, that it was 
true, ſince they had rejected the Authority he 
acted by, he might as well have held his 
Tongue, were it not for the Satisfaction of 
the Hearers : They might do by him, as they 
had done by his dear Lord Strafford, put him 
to Death without Law, and then make an 
Act it ſhould be no Precedent. Then he in- 
ſiſted on the Statute of 11 Hen. VII. which 
declares, that whoever ſhall aid or aſſiſt the 
King in his Wars, ſhall not be queſtioned for it. 

The Court anſwered, Henry VII. was a 
Uſurper, and made that Act for his own Se- - eng 
curity: To which the Colonel. replied, as it 11. Hen. 7. 
was never repealed, he ought to have the Be- 
nefit of it; but the Rebel Judges would hear 


8 


An. but the Prince. The Colonel replied, The 
Prince had his Commiſſion from his Father, 
conſtituting him Captain-General, by which 
he was authorized to grant Commiſſions to him 
and others; and 2 he acted by the 
King's Authority: The Court anſwered this 
your? not avail him, if he had nothing elſe to 
ay. 
| "The Colonel replied, That by the ſame 
Power, all Judges, Juſtices of Peace, and Offi- 
cers, had acted, and all Proceſs of Law was 
iſſued in the King's Name. | 

The Rebel Judges ſaid, The Power was not 
py te in the King but the Kingdom; he acted but in 
Ki vas Truſt for the Kingdom. It was called The 
hg ends King's Highway, and The King's Coin ; but 
* the Property was in the Subject, his Natural 

and his Legal Power were different Things. 
The Colonel anſwered, the King's Legal 
and Perſonal Power were ſo united, that they 

could not be ſeparated. 
| To this the Court replied, If the King or- 

Ne. 11. V. 


no more, and ordered the Colonel to be laid in 

Irons. | orders him te 
The Colonel ſaid this was a Diſgrace to him, 4- had 
and to all Soldiers, and deſired they would not % Tenn. 
uſe him and his Fellow-Soldiers, who were 
Priſoners, thus ignominiouſly ; for it would 

trouble him more than the Lok of his Life x 

But notwithſtanding the Colonel was extreme- 

ly importunate that he might not be laid in 

Irons, they put Irons both on his Hands and 

Legs before he was removed from the Bar, 

and even before the Verdict was brought in 

againſt him. Then the Court adjourned, and 

being aſſembled 1 in the Afternoon, the , 

Jury gave in their Verdict, That the Colonel 2 <A 
was GUILTY, as they did alſo againſt Black- Guilty. 
ſtone, or Blackburne, another brave Royaliſt 
in the like Circumſtances. 

When the Court had pronounced Sentence 
againſt the Colonel as a Traitor, he ſaid, If I f. 
muſt ſuffer, I receive it with all Alacrity and 
Chearfulneſs, and 


The Court 


The Court 


bravely 
aſſerts the 


I thank God, I ſhall die for 4% Caf 
LII a good 


mr 
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1549- a good Cauſe, and the Teſtimony of a good 
5 Car. n. Conſcience ; for which, had I as many Lives 
as there are Stars in the Firmament, I would 
ſacrifice them all for the ſame. I beſeech 
God bleſs King Chaz les, and fight for all thoſe 
that fight for him, or have fought tor him. 
There was ſome Application made, even by 
the Officers of the Rebels Army, to ſave the 
Colonel, as he was a Priſoner of War : But he 
was too brave a Man and too loyal to his 
Prince, to be ſuffered to live by thoſe Uſurpers. 
The twenty third of Auguſt being appoint- 
ed for the Colonel's Execution, when he was 
brought out of Priſon, and ſaw the Sledge, he 
His Speech ſaid, T am as willing togo to my Death, as 
ne Bebavi- put off my Cloaths and go to Bed: Being 
or at his raven to the Place of Execution, he declared 
E417 he was brought up in the true Proteſtant Re- 
ligion, and had his Education in the Houſe of 
his dear Lord and Maſter the Earlof A tg 
one of the beſt-governed Houſes in the King- 
dom: And as he had been bred up in, and 
hitherto: profeſſed the Proteſtant Religion, 
without wavering, he was now reſolved, by 
God's Aſſiſtance, to die in it. 
Then he proceeded, and faid, Theſe Pains 
are nothing, if compared to thoſe Dolours and 
Pains, which Chriſt our Saviour ſuffered for 
us, when in a bloody Sweat he endured the 
Wrath of God, the Pains of Hell, and the 
curſed and ſhameful Death due to our Sins; 
I praiſe God, I am not plagued with a far 
more grievous Puniſhment : "The like hath be- 
fallen others, who undaubtedly are moſt glori- 
ous and bleſſed Saints with Chriſt in Heaven. It 
is the Lord's doing; and who will not take any 
Affliction in good Part, when it comes from 
the Hands of God? Shall we receive Good from 
the Hands of God, and ſhall we not receive 
Evil? Though I defire, as I am carnal, that 
this Cup may paſs from me, yet not my Mill, but 
thine be done. 
I bleſs God, that I am thought worthy to 
ſuffer in ſo good a Cauſe: If I had a Thouſand 
Lives I would willingly lay them down for 
the King, the Lords anointed. The Scrip- 
ture commands us to fear God, and honour the 
King; to be ſubject to every Ordinance of Man 
for the Lord's Sake, whether to the King as Su- 
preme, or to thoſe that are in Authority under 
him. I pray God to turn the Hearts of all 
the Soldiers to their Lawful Sovereign, that 
this Land may enjoy Peace, which till then 
it wil] never do. 3 
Aſter which he took his Bible, and read ſe- 
veral Paſſages, ſuitable to his Condition, out of 
the P/alms, and having finiſhed his Devotions, 
the Executioner did his Office. 
3 This brave Royalift Colonel Morris ſur- 
Hilkrical prized Pontefract Caſtle for the King, on the 
and Critical Second of Fune 1648, and for this Service, had 
7 2225 the Government of it conferred upon him: 
8 Here he kept the whole Country in Subjecti- 
on, for twenty Miles round and more, and be- 
came exceeding terrible to the Adherents of 
the Uſurpers in Yorkhire : W hereupon Forces 
were drawn together, to inveſt the Place; 
and in the Beginning of October 1648, Rains- 
borough, one of the Rebel Chiets, was ſent 
down to command the Siege: Morris having 
Intelligence thereof, either marched in Perſon, 


or ſent a Detachment of his Garriſon, to beat 


up his Quarters at Doncaſter, and take him 1 Cir. U. 
Priſoner if poſſible; and they were fo forty. wYv 


nate, as to ſurprize Rarnsberough in his Lodg- 
ings: But he making a Reſiſtance, and ſome 
Forces drawing together to reſcue him, Rains- 
borough was killed in the Action, but the Par- 
ty from Pontefradt returned to the Caſtle 
with little or no Loſs. 

Cromwell returning from Scotland with his 
Army about this Time, his Yorkhire Friends 
begged of him to reduce the Caſtle of Ponte- 


fradt, whichcontinued ſuch a Terror to them; 


but he being engaged in greater Matters at 
that Time, namely, the breaking of the Trea- 
ty at the //e of Wight, and bringing the King 
himſelf to the Block, was obliged to continue 
his March to London However, he left a 
Detachment of the Army, under the Com- 
mand of General Lambert, to re-intorce the 
Siege. The Garriſon held out notwithſtand- 
ing, fix Months longer ; but being reduced 
then to the laſt Extremity, and finding it im- 
poſſible to hold out many Days more, they 
Capitulated the latter End of March 1649, 
when they were forced toſubmit to the follow- 
ing hard Conditions; namely, that the Go- 
veinor Morris, and five more Officers of the 
Garriſon, whom Cromwell, according to the 
Noble Hiſtorian, was reſolved to ſacrifice to 
the Manes of Rainsborough, ſhould be except- 
ed out of the Capitulation, and left to their 
Mercy, if the ſaid proſcribed Men could not 
make their Eſcape within the ſix Days limited 
for delivering up the Place; four of whom 
cially got off in two deſperate Sallies the 
Garriſon made, and the other two, were ſo well 
concealed under ſome Stones and Rubbiſh in 
the Caſtle, where Proviſions were left them to 
ſubſiſt on for a Month, that they were never 
diſcovered by the Enemy ; and they made 
their Eſcape within ten Days after the Rebels 
became Maſters of the Place, the Caſtle being 


immediately demoliſhed and abandoned: 


However, Colonel Morris, with Mr. Beau- 
mont, Chaplain to the Garriſon, and Colonel 
Blackburne were afterwards taken, tried, con- 
demned, and executed by the Uſurpers, in a 
pretended Court of Juſtice, for High Treaſon, 
in making War againft King Charles I. by 
whoſe Authority they had acted, as Colonel 
Morris inſiſted at his Trial. The Uſarpers 
would not put them to Death by Martial Law, 
for which they might have had ſome Pretence, 


as being excepted out of the Capitulation at 


Pontefra& ; but choſe to bring them before 
their Courts of Law, that, in condemning 
them, they might ſhew they adjudged all 
thoſe to be guilty of High-T reaſon, who had 
ſerved the King, and oppoſed the Parliament; 
thus making the King himſelf, and his loyal 
Subjects, 'I raitors to the People; and ſince 
they had already taken upon them, to con- 
demn and execute their Sovereign, under Co- 
lour of Law, no Wonder his faithful Servants 
found no better Quarter at their Hands, eſpe- 


cially one who had ſo long oppoſed their whole 


united Power, after all other Forces and Places 
had ſurrendered, ' and Scotland was ſubdued. 
The Uſurpers would have done themſelves too 
much Honour, had they ſaved the _—_ ſo 
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brave a Cavalier, whoſe Fame will never die, 
any more than the Infamy of thoſe Men 
that put him to Death in cold Blood, in De- 
Gance of all Laws, civil and military, and 

ainſt the Laws of Nature and of Nations. 

Thoſe pretended Patriots, who formerly 
railed at the Adminiſtration, for not allowing 
their Fellow - Subjects the Benefit of the Law, 
here denied the Colonel the Benefit of his 
Challenges, and impanelled his Enemies a- 
gainſt him: They murdered him for making 
War againſt the King, when he fought for 
him, and by his Commiſſion ; and when he 


up Arms, for the King, they lighted the 
Statute ; though we find the Rebels and Re- 
gicides , themſelves, ſome few Years after, 
endeavouring to skreen themſelves from 
Juſtice, under the very ſame Act; and urg- 
ing that, as they acted under the Powers in 
Being, the ſaid Statute ought in Equity to be 
extended to them; inaſmuch as the Uſurpers 
had the Power of a King, though not the 
Name: But with how ill a Grace they plead- 
ed this Statute, when they had denied the 
Benefit of it to thoſe who had actually fought 


cited that Act of Parliament of King Henry 
VII. which indemnifies every Man that takes 


2 


the Trials of the Regicides. 


— — 


E 


The Trial of Lieutenant Colonel 


Joun L1iLtBuRNE, by Commiſſion 


of Oyer and Terminer, at Guildhall, London, tor High-Treaſon, 
the 24th, 25th and 26th of October, 1649. 1 Car. II. 


H E Priſoner being brought to the 

Bar, before he was arraigned, deſir- 

ed to be heard ; which being granted 
him, he objected to his being tried by a ſpecial 
Commiſſion of Oyer and Terminer He com- 
plained of his being apprehended by a Detach- 
ment of Soldiers, and not by the Civil Ma- 
giſtrate; that his Chamber and Pockets 
had been ſearched, and his Eſtate, to the 
Value of three thouſand Pounds, ſeized with- 
out legal Proceſs; and of his being commit- 


ted to the Tower, and no Allowance made 


Arſevers to 
bis Ohecki- 
on! 


The ſupreme 
Piber ſaid 
to be origi- 
nally in tbe 
Compuans, 


Ni: Reply, 


him, as other Priſoners uſed to have, who 
were confined there: He demanded alſo to 
hear the Commiſſion read, by which the 


Court was held ; which he thought not agree- 


able to the Petition of Right, and the reſt of 
the good old Laws of England. 

To this, Mr. Prideaux the Attorney Ge- 
neral anſwered, That this was not a Special, 
but a General Commiſſion of Oyer and Ter- 
miner in the uſual Form; that it had been read 
before he came, and that the Bill had been 
found againſt him by the Grand Inqueſt. 

Judge Fermin alſo informed him, That 
the Court was conſtituted by the ſupreme 
Authority of England ; that their Commiſſion 
was founded on the Statute of 1 Veſtm. 2. 
which the Barons obtained in their Wars, 
and purchaſed by the Sword, for the Liberties 
and Privileges of the Subject: That he was 
to anſwer the Charge of oppoſing the ſupreme 
Power, now ſettled in the Houſe of Com- 
mons, not newly erected but revived ; for it 
was ſo in the Saxon, and in the Roman Times; 
requiring the Priſoner to put himſelf upon 
his Trial, and hold up his Hand at the Bar. 

Lilburne replied, He had good Reaſons to 
believe their Commiſſion to be illegal, and de- 
fired all the good People preſent, to take no- 
tice, that they refuſed the reading the Com- 
miſſion, by which they went about to take 
away his Life; nor did he know the Mean- 
ing of holding up his Hand: He looked up- 
on it tobe a tickliſh Point; he might throw 
away his Life, if he held it up, before he 
knew what it meant. 


To which Judge Keble, anſwered, It was 


to fignify he was the Perſon they enquired for, 
and if he did but own himſelf to be John 
Lilburne, it ſhould be ſufficient. 

Then Lilburne ſaid, His Name was John 
Lilburne, Sen to Mr. Richard Lilburne of 
Durham; a Freeman of London, . and late 


but defired they would not ſurprize him with 
Punctilios. 

The Court told him, if he talked of Punc- 
tilios, they would put a Stop to that Lan- 
guage. Lilburne replied, Give me Leave to 
ſpeak, or knock me on the Head where I tand. 
Mr. Bradſhaw, Preſident of the High Court 
of Juſtice, as it was called, gave Duke Ha- 


Law; and I hope you will grant me, that 
have been in Arms for you, as much Favour, 
as was granted to Duke Hamilton, who was 
againſt you. 

Then the Clerk arraigning him, and de- 
manding if he was Guilty, or Not guilty, 
Lilburne ſaid, he was not to anſwer Queſtions 
for or againſt himſelf ; he did not know what 
Benefits he might loſe by anſwering, and 
therefore deſired a Copy of his Indictment, 
Counſel, and Time to conſult them ; and 
that he might not be entrapped with Niceties, 
and Forms of Law, that could not be found 
in Engliſh Books. However, he was at 


would be tried? he anſwered, By the known 
Laws of England, and, a legal Jury of his 
Equals, And in the Preſence of that God, 
who knew if the Court were poſſeſſed with pre- 
meditated Malice, to deſtroy him right or 
wrong: And having repeated his Demand for 
Counſel, and a Copy of his Indictment, he 
was told, he could not have either: Lilburne 
replied, He deſired no other Privilege of them, 
the Nations pretended Friends, than he had 
at Oxford from its pretended Enemies, 
when he was tried before Chief Juſtice Heath, 
for Treaſon and Rebellion againſt the King. 
If they, for whom he fought, would not be 
as juſt to him, as the Cavaliers againſt mow 
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for the King, will be obſerved hereafter, in 
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Lieutenant Colonel in the Parliament's Army; 


milton Leave to ſpeak to the Punctilios of 


He is pre- 
vailed on to 


length prevailed on to plead, Not guilty of the plead, with 
Treaſons in Manner and Form, as laid in ſome Digi- 
the Indiftment: And being asked how he ©: 


Demands 
Courſel, and 
a Copy of 
bis Indi4- 


ment, 
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1649. he fought, he was reſolved to ſtand there, and 
x Cur. Ie die upon the Principles of a true Englyhman : 
So they might murder him, and take his 
Blood if they pleaſed. 
Fays, the Was it juſt to allow Counſel to plead. for 
c,, , an Eſtate, and deny him Counſel in a Caſe 
e. in of Life? And when Judges were ſeven Years 
ending a Suit for Money or Land, would 
they deny him a few Days, to prepare for 
his Defence ? Theſe were pretended to be 
arbitrary and tyrannical Prerogatives of the 
King's; but if they were nat taken away, 
by thoſe who took away his Life, then only 
the Name was gone, but the Tyranny re- 
mained. Judge Heath had allowed him 
Council in the Higheſt Treaſon, even the 
lexying War againſt the King, and fighting 
his Forces at the Sword's Point. 
To which the Court anſwered, Judge 
Heath knew that was no Treaſon; he acted 
by the Parliament's ſpecial Authority ; he 
had their Commiſhon to juſtify him. 
Lilburne replied, The Letter of the Law 
was point-blank againſt him; and if the Ca- 
valiers had prevailed, both he and they might 
have been hanged, for all their Parliament 
- Commuſſuns. | 
The Clargge The next Day, being the 26th of October, 
ag4irft bim. the Priſoner was brought into the Court again; 
when the Jury were called over; and Lil- 
burne having challenged two or three of them, 
twelve were ſworn, and the Indictment was 
read : Which ſet forth, that the Priſoner in- 
tending to diſturb the Government, then 
happily eſtabliſhed, without King or Houſe 
of Lords, in -the way of a Commonwealth 
and free State, and to bring them into Hatred 
and Contempt with the good People of Eng- 
land, had written and publiſhed ſeveral trea- 
ſonable Libels: The firſt entitled, Salva 
Libertate. 2. An Impeachment of High Trea- 
fon againſt Oliver Cromwel, and his Son- in- 
Law Ireton, late Members of the forcibly diſ- 
ſolved Houſe of Commons. 3. A Hue and 
Cry after Sir Arthur Haſelrig. 4. An Out- 
cry of the young Men and Apprentices of Lon- 
don : or, An Inquiſition after the loſt funda- 
mental Laws and Liberties of England, di- 
rected to the Soldiers of the Army. 5. The 
legal fundamental Laws and Liberties of the 
People revived, aſſerted, and vindicated : 
Declaring, that the preſent Government 
was tyrannical, uſurped, and unlawful; and 
that the Commons aſſembled in Parliament, 
were not the Supreme Authority of the Na- 
tion: and the following Paſſages were ex- 
tracted out of the ſaid Libels, to prove the 
: Treaſon, U1Z, 
The cbn:xi- The People now ſee their Slavery and abſo- 


54 Faſcages lute Bondage is like to encreaſe, under the pre- 
produced as 


Pereef of the ſent tyranmcal, arbitrary, netu erected, rob- 
Treaſm. bing Goverument. 

The preſent Juno are no Parliament, ac- 
cording to Law or Reaſon, hut a Company of 
rſurping Tyrants, and Deſtroyers of your 
Laws and Liberties. 

Moſt of our preſent Juno, and their new 
framed Council of State, muſi go to Tyburn, 
or Tower Hill. RF 

Your Officers have often ftiled them no better 

than a Meck Parliament, A Shadow of a 
Parliament. | | 


* 


Miſery and Poverty were never ſo i. 7 


under the moſt tyrannical of our K; 

under theſe pretended Friends. 
Nothing but the groundleſs Wills of theſe 

* of ny rageth 2 ruleth over us. 

e preſent ſupreme Authority fought again 
both King and Parliament, — — Mr Tt 
Magiſtracy, and left none but themſelves ; 
and could be compared to none but Murderers 
and Robbers, having no more juſ# Right than 

fo many Algier Pyrates. 

The King never acted the like Tyranny, and 
yet by St. Oliver's Means loft his Head; and 
Oliver and his Parliament have plucked up the 
7 of Lords by the Roots. 

hey (The great Officers of the Army) 
have had as much Power over their Parlia- 
ment, now ſitting, as ever a School-maſter 
had over his Boys. 

The preſent Men in Power, have tred all 
Liberty under Foot, and ſet up their Tyranny by 
the Sword. 

The High Court of Juſtice is unlawful, if 
thoſe wha ſet it up were a legal Parhament, 
which they were not, but a Pack of traiter- 
ous tyranmcal Uſurpers : And they being no 
Parliament, the other is no Court of Fuftice. 

He tells the: young Men, They are obliged 
to exert themſelves, for their own and the 


Nations Advantage ; and neither to addreſs or 


ſuffer the TvRANTsS In PowWER, to be ad- 
dreſſed or petitioned; but to chuſe ſome of the 
ableſt among themſelves, who would venture 
their Lives to oppoſe the preſent Uſurpers : De- 
firing the Soldiers, if they had any Compaſſion 


for themſelves, or their Fellow Subjects, to 


wit in their REDEMPTION FROM SLA- 
VERY ; efpectally thoſe, who figned the ſolemn 
Engagement : Adviſing them to chuſe two out 
of each Troop and Company, to correſpond and 
conſult with the ſaid young Men's Friends, 
for eftabliſhing the Liberties and Freedom of the 
People. 


In another Place, he ſays, That the young 


Men were reſolved, to incite their Fellow Af. 


prentices of the Oui-Pariſbes to chuſe Agents, 
and deſire by Letter each County in England 
to do the ſame; which Agents ſhould, with 


| their Burford Friends, meet and conſider of the 


ſpeedieſt Method of chuſing a new Parliament, 
according to the ſaid Agreement; ſeeing THE 
PRESENT PRETENDED PARLIAMENT ON- 
LY SHARED THE PUBLICK F REASURE, 
AND MOST BENEFICIAL PLACES AMONG 
THEMSELVES, without redreſſing Oppreſſions, 
or receiving Petitions or Complaints: For, 
notwithſtanding the many Oaths, Promiſes, 
and Engagements of the preſent Commonwealth, 
to maintain the Liberties and Properties of the 
People, THEY WERE PERJURED T- 
RANTS, AND OUGHT TO BE ABHORRED 
OF ALL MEN. 

That Cromwell and his Confederates, were 


| guilty of moſt of the Crimes in kind, charged 


againſt the late King, though under new De- 


nominations. 


That no Promiſes 'could bind the chief Fug- 


glers, and Leaders of the Army: And that Be, 
(the Priſoner) let their Council, 2 
them a Pack of diſſambling Knaves, eſpecially 
Ireton ; And averred, That the General, and 
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649. ; his Council Areaded a new and Crimes committed againſt the Keepers of the 1649. 

; Cu a] 14 more than the Day of Fudg-| Liberties of England; and one of them (Colo- l 


| De Evi- 6 
| dre of bis Commonwealth, depoſed, That the Priſoner 
E jrining and recommended the Books mentioned in the 


publiſhing 
the Bal , 


An Ordi- 


nance of 


ment: That neither Korah, Dathan, and 
Abiram of Old, nor the Anabaptiſts with John 
of Leyden, and Buperdullion at Munſter 
nor Jack Straw or Wat Tyler were com- 
arable to the General and his Council, for Re- 
bellions and Treaſons againſt all Kinds of 
agiſtracy. 
1 tells the Soldiers, That they afſiſied 
rather than endeavoured to ſuppreſs the De- 
ftrayers of the Liberties of the People : And if 
any one complained, his Houſe was immediately 
= with armed Janixas ies, io take off the 
zople's Courage, and prevent their maintain- 
ing their Freedoms. 

And the Indictment farther ſet forth, that, 
the ſaid John Lilburne, not being an Officer, 
Soldier, or Member of the Army, did traite- 
rouſly endeavour to incite Mutiny and 
Rebellion in the Army, under General Fir- 
fax ; and particularly did endeavour to draw 
Thomas Lewis, Fohn Skinner, and Fobn Toppe 
from their Obedience to their Superior Offi- 


cers ; and did deliver to the aforeſaid three 


Soldiers the ſaid Books, containing the trea- 
ſonable Expreſſions aforeſaid, and which were 
written and publiſhed tb the Intent to ſtir up, 
and raiſe Forces againſt the Commonwealth ; 
and bring about an Alteration in the Govern- 
ment, in Contempt of the Laws, &c. 
The Witneſſes, produced on Behalf of the 


Indictment, and corrected one of the Sheets 
at the Printer's; and that he publiſhed them, 
by diſperſing them among the Soldiers: and 
endeavoured to incite, and ſtir up the Soldiers 
to Mutiny, againſt their ſuperior Officers and 
the Commonwealth. 

An Ordinance of Parliament of the 14th 
of May 1649, alſo was read; declaring, 


Parliament, * That whereas the Parliament had aboliſhed 


which makes CC 


the n (c 
orefleing 


Kingly Government, and reſolved, that 
the People ſhould be governed by their own 


"the Cn. © Repreſentatives; it was hereby enacted, 


mn-wealth (c 


Treaſon, 


Lilburne's 
D efenc e. 


That whoever ſhould maliciouſly publiſh, 
„ by writing, printing, Cc. that the ſaid 
Government was tyrannical, uſurped, or 
© unlawful, and not the Supreme Authority; 
<< or, ſhould plot or endeavour to ſtir up, or 
<< raiſe Forces againſt the preſent Govern- 
ment, for the Subverſion thereof, or a- 
gainſt the Keepers of the Liberties of Eng- 
* land, or the Council of State, or any of 
* them, ſhould be deemed guilty of High 
* Treaſon: And that whoever (not being 
an Officer, or Soldier) ſhould endeavour 
* toſtir up any Mutiny in the Army, or 
«© withdraw the Soldiers from their Obedi- 
<< ence to their ſuperior Officers, or ſhould 
invite Foreigners to invade the Kingdom, 
<< or counterfeit the Great Seal, ſhould like- 
© wiſe be adjudged guilty of High Treaſon.” 

Lilburne in his Defence inſiſted, That it 
was not proved he was the Author of the 
Books laid in the Indictment; but was an- 
ſwered, That, ſince it appeared he had diſ- 
perſed and publiſhed them, this made him 
guilty of High Treaſon. 


Then he objected, that he was indicted for 
No. I2, I, ; 


nel Purefoy) was made an Evidence againſt 
him; but the Teſtimony of a Man that was 
a Party, ought not to be credited. 

He obſerved, that a Priſoner ought to be 
tried in the County where the Treaſon was 
committed; and they had laid Facts in the 
Indictment, ſaid to be committed in three 
different Counties; and, that there was but 
one Witneſs to moſt of the particular Trea- 
ſons. 

He ſaid he had ſtood five Hours waſting his 
Spirits already, and now to ſtand to anſwer a 
five Hours Charge extempore, was a Burthen 
too heavy for a Horſe; and hoped they did 
not deſign to hang him, becauſe he was tired, 
and had not Strength left to pronounce his De- 
fence ; and defired a Week's Time, or at leaſt 
till the next Morning ; but was told, he muſt 
enter upon his Defence immediately: Then 
he deſired he might withdraw an Hour to per- 
uſe his Notes, and refreſh his Spirits: And 
this being alſo refuſed, he cried out, Well, if 
you are reſolved to have my Blood, right or 
wrong, 1 appeal to the Lord God, Omnipotent, 
and a mighty Fudge between you and me, to require 
and requite that Blood on you and your Poſter i- 
ty, to the third and fourth Generation. And 
a Scaffold falling down as he was ſpeaking, 
put the Court into ſome Conſternation. After 
which he ſaid, /f you will not allow me Liberty 
to withdraw and eaſe Nature, I deſire I may 
do it in Court? W hereupon a Pot was brought 
him, and he was allowed ſome little Time to 
look over his Papers: But Keble one of his 
Judges, ſoon interrupted him; and ſaid, Take 
away his Chair; the Court cannot wait his 
Motions : Speak what ye have to ſay. 

Lilburne anſwered, I deſire, to know whe- 
ther, after I have pleaded to Matter of Fac, 
you will permit me to ſpeak to the Jury, on 
whoſe Integrity my Life depends; and, who 
are Judges of Law, as well as Fat; and you 
only the Pronouncers of their Mill: You, who 
call yourſelves Fudges of the Law, are only 
Norman Intruders, Cyphers to pronounce their 
Sentence who are Judges of Law as well as 
Fa#: To which Judge 'Fermin anſwered, 
Was ever ſuch damnable blaſphemous Hereſy, 
to call the Fudges Cyphers : The Judges have 
been Judges of Law from the firſt Settlement of 
the Law of England, and the Fury only Fudges 
of Fatt. | 

Lilburne replied, If you will permit me to 
read, I will diſprove this from your own Law : 
Here is the firit Part of Co#e's Inſtitutes, ( hold- 
ing the Book in his Hand) which all Lawyers 
allow to be good Law; and here Cote lays, 

That a ſpecial Verdict, or af large, may be given 
upon any 1/ſue ; but if they will take upon them 
the Knowledge of the Law, they may give their 
Verdict generally. 

Then he objected, That ſome of the Books 
laid in the Indictment, were publiſhed before 
the Act on which he was indicted took Place; 
and urged, That where there was no Law, 
there was no Tranſgreſſion: He obſerved far- 
ther, That it was the Intention, and not the 
Act, which made a Thing criminal; and 


he had always endeavoured the Proſperity of 
M m m the 
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1649. the Nation, he ſaid, though it was true he had 
x Car. Il: been proclaimed a Traitor in all the great 
Tons in England, and impriſoned for Crimes 
with which he had never been charged ſince ; 

and now, tor complaining of hard Uſage, Acts 

were made on Purpoſe to bring him within a 

Charge of High Treaſon. The Court an- 

ſwered, this was nothing to the Purpoſe ; they 

ſhould not ſuffer him to go on at this Rate : 
WhereuponL:lburne cried out, Well, If you will 

not let me proceed, my Bliod be upon your Heads : 

I defire the Jury will take Notice of your un- 

juſt and crue! Uſage : Then he repeated his 
Complaints, That his Eſtate was taken from 

him; That he was refuſed Council, c. but 

reſigned himſelf to the Care and Conſciences 

of his Fellow Citizens, the honeſt Jury ; who 

(he again obſerved) were Judges of the Law, 

as well as Fact; and prayed God to direct 

Ne Perle them, to act according to Juſtice : Whereup- 
Heco them- on the Audience cried Amen, and gave a great 
Sd Hum ; and the Judges being apprehenſive of 
Em, and à Tumult, directed Major General & ippon to 
tbe Cart fend for three Companies of Soldiers more for 


* * their Protection. 


Guard, Then Prideaux, their Attorney-General, 
ſummed up the Evidence, and informed the 

Jury, that two Witneſſes were not neceſſary 

to convict the Priſoner of Treaſon ; for the 

Statute of 1 and 2 P. M. had repealed the Sta- 

| tutes of Edw. VI. Then he made an Enco- 
The mm mium on the Officers of that gallant Army, 
n, Who had been ſo faithful to their Truſt, and 
at this had ſo much advanced the Peace and Happi- 


37%, neſsof the Nation, obſerving, That God had 
ney 0 bleſſed and owned them in a miraculous Man- 
the Army, ner. But Lilburne interrupted the Attorney, 
and obſerved, that he (the Attorney) was 
once one of thoſe that voted the Army Trai- 
tors, and was ſet down as a Malignant by the 
Commiſſioners of the Army, though he was 
now become a good acquieſcing Creature; 
and demanded, if, notwithſtanding their boaſt- 
ed Faithfulneſs, the Army had not twice re- 
belled againſt their Creators, their Lords and 
Maſters. | 

However, Mr. Attorney went on ſhewing 
what great Things the Army had done, 
though they could not, he ſaid, eſcape the vile 
Tongue and Pen of Mr. Lilburne, any more 
than the Parliament and Civil Magiſtrate ; 

and therefore, he hoped the Jury, as the 
tendered the Honour and Welfare of them all, 
and if they had any Remembrance of the great 
and wonderful Things their renowned Army 
had done, and with what Confidence and De- 
ſpite to all Law and Authority Lilburne had 
publiſhed thofe Books, they would take Care 
he ſhould ſmart for it ; concluding, that the 
Court were Judges of the Law, as the Jury 
Yudge were of the Fact. Judge Keble alſo, in his 
Keble of- Directions to the Jury, told them that the 
firms, tw Statutes of Edw. VI. which required two 


Pings _ Witneſſes, were repealed by that of Queen 
e-/ſary in Mary, which enacted, that the Common Law 
Yreaſm, ſhould be the Rule in Trials of Treaſon; and, 


by the Common Law, one Witneſs with con- 
curring Circumſtances, was ſufficient ; that 
he did not obſerve : That any Fact the Pri- 
ſoner was charged with ftood upon a ſingle 
Teſtimony, but was ſupported by many ag- 
gravating Circumſtances ; and that this was 


che greatelt 'T reaſon that ever was attempted 


by one Man; that it ſtruck at the Subverſion 7, 
of the Commonwealth, and to have laid them 101 
all in Blood; and left it to their Conſciences, 
if he was not guilty of the moſt tranſcendent 
Treaſon, that ever was hatched in England. 

The Jury, before they went out, deſired „ 
they might have a Quart of Sack, to refreſh the fort 
themſelves, but were told, No Jury were * 
ever allowed to drink in Capital Caſes, and 
it was thought a great Indulgence that they 
were permitted to have a Candle. The Jury, 
returning into Court about an Hour after- 
wards, gave in their Verdict, that the Priſo- 
ner was Nor GUILTY ; at which the Peo- ia 
ple ſhouted for half an Hour, without ceaſing, — . 
But, notwithſtanding Mr. Lilburne was ac- 
quitted, he was remanded to the Tower, and 
Major-General Skippon ordered to guard him 
thither, with a good Body of Troops; how- 
ever, the Multitude followed him, with u. p,,, 
loud Acclamations, to the Tower Gates, and ht, ar 
abundance of Bonfires were made in the % Bu. 
Streets that Night; and the People after- 
wards appeared fo exaſperated at Lilburne's 
being continued a Priſoner, that the Council 
of State, on the 8th of November, thought 
fit to direct their Warrant to the Lieute- 
nant of the Tower to diſcharge him. 

Cromwell appears to have been under great 
Apprehenſions from the daring Spirit of this 
Man, and could not reſt till he got an Ordi- , 0%. 
nance paſſed for his Baniſhment ; whereby it nane fr 
was declared, that he ſhould be adjudged guilty 4 li 
of Felony, if ever he appeared in England 
aſter a certain limited Time: But neither 
was this much regarded by Lilburne; he was 
afterwards found in England, and brought to He i rid 
his Trial, at the Old- Baily on that Act, the . 
20th of Augu/?, 165 3. but again acquitted by gl, 
the Jury; at which the Parliament were ſo «quite, 
incenſed, that that they ordered the Jurors to 
be apprehended, and brought before the Coun- 
cil of State, toſhew Cauſe why they acquit- 
ted the Priſoner of Felony, againſt the plain- 
eſt Evidence: And, though all the Jury was Th Juy 
ſeparately examined and threatned, they . 
would give no other Anſwer, but that they 
looked upon themſelves to be Judges of the 
Law as well as the Fact; that they gave the 
Verdi& according to their Conſciences : As 
to the Reaſons that induced them to acquit 
him, they would give none. Nor had Crom- 


well any way to defend his Uſurpation again 


but by impriſoning him arbitrarily in Dover- = dies 
Caſtle, where he died a Sort of a Martyr to 
Liberty, 


of England during the Uſurpation, and ſhews, _ 
that Tyranny and arbitrary Power were far 
from being baniſhed the Realm, on the abo- 
liſhing of Kingly Government; or rather, 
that thoſe Men who rebelled againſt their 
King, and murdered him on the Pretence of 
Tyranny and Mal-adminiſtration, were ten 
times more arbitrary and deſpotick than the 
King had been, and entirely ſubverted that 
Conſtitution and thoſe Laws they pretended 
to be ſo zealous to preſerve, proſecuting ſuch 
Men with the utmoſt Violence as complained 


of their Oppreſſions, 


Lilburne 


ſt ilburne N 
. impriſoned in 
the Attacks of this brave and popular Man, Dover. Ca- 


The Trial of Mr. Lilburne gives us a very Remarks er 
lively Idea of the Condition of the Subjects 4 T4. 


His 
N41 


r 220 
F Lilburne informs us, the People were redu- | others they daily committed ; with their root= 1649: 
1 Car. I. (ed to the utmoſt Slavery and Bondage, by a ing up and ſubverting the very Foundations = . 
| Company of uſurping Lyrants and Deſtroy* | of the Government, and ruling the Nation 
ers of their Laws and Liberties ; that Miſery | with a Military Force. 
and Poverty were never ſo extreme, under the] Woe find even Fohn Lilburn, and all the 
moſt tyrannical of our Kings, as under theſe | Parliamentarians, who had been ſo zealous in 
pretended Friends to the Conſtitution ; that | deſtroying Kingly Government, now repent- 
they had trod all Liberty under Foot, and | ing their Raſhneſs, and wiſhing for a Reſto- 
ſet up their Tyranny by the Sword: "That | ration ; even Cromwell and his Army could 
Cromwell and his Aſſociates were guilty of the | not awe them into Silence. The People 
very Crimes they charged the late Adminiſtra- | looked upon Lilburne as the Champion of their 
tion with; that no Promiſes could bind them; | Liberties ; and ſo general was the Diſaffecti- 
they were a Pack of diſſembling Knaves; on, that the Uſurpers were not able to get a 
that the arbitrary Wills of theſe Men of Blood | Jury to convict him, though they made Or- 
raged and ruled over all, and they were no] dinances of Parliament on Purpoſe to deſtroy 
better than Murderers and Robbers. | him. And it is evident, if the People had 
In this Situation of Affairs, the Priſoner | not been kept in Bondage by an Army of Ve- 
had little Reaſon to expect the Benefit or Pro- | teran Troops, to whom Cromwell, their Chief, 
tection of the Laws; the ſeizing his Eſtate, | in a manner gave the Plunder of the Nation, 
the Impriſonment of his Perſon, and the reſt King Charles II. had been reſtored to his 
of the Outrages he complains of, were but the | Throne within leſs than a Year after his Fa- 
natural Effects of the "Tyranny the Uſurpers | ther's Murder. The People ſoon ſaw through 
exerciſed z and how they came to indulge him | the Hypocriſy of thoſe pretended Saints, and 
a Trial by a Jury, is not eaſy to conceive, un- | that, inſtead of vindicating their Liberties and 
leſs they looked upon this as the moſt popular | Properties, the Uſurpers intended only to eſta- 
Way of cutting him off, and depended on the | bliſh their Tyranny, and bring them under 
Sheriffs returning ſuch a Jury, as would have | a more intolerable Yoke than any People in 
anſwered their Ends. Europe were ſubje& to: And this we find 
Their affirming that the Jury were not | they did in the Name of the Lord, and in the 
udges of the Law as well as Fact; that two | Name of a Parliament, an Aſſembly of Men 
itneſſes were not neceſlary in Treaſon, and | of their own appointing, with whom they 


denying him Council to argue the Points of | ſhared the Spoils of the Kingdom. 
Law, were but trivial Injuries, compared with 
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en. The Trial of Colonel EusxzIus AnDREwe, a Barriſter of Gray's-Inn, EL 


— for High-Treaſon, againſt the Rump Parliament, before their pretended 2 Car. 11: 
rewe 5 . * — 
Trial, High Court of Fuſtice, 16 Aug. 1650. 2 Car. II. 


WeCharges HE Editorsof this Trial have not given ced into an Action that rendered him obnoxi- 
us the Articles, or Charge, exhibited | ous to their Diſpleaſure: He acknowledged, 


f in the pretended High Court of Juſ- | that he took up Arms for his late Majeſty 
tice, againſt the Colonel: But from his Anſwers | King Charles I. in the Year 1642, and con- 


and Defence, it appears, he was charged with | tinued in his Service till the Surrender of 
a Conſpiracy to ſubvert their (uſurped) Go- | MWorcęſter, in July 1645. That he had omit- 
vernment ; and the Overt-Acts laid of it, | ted to make his Compoſition with the State: 
were his correſponding with King Charles II.] That he had neither taken the Proteſtation 
| endeavouring to bring him in; and, in order | required by the preſent Powers, the ſolemn 
to it, conſpiring with Sir 7ahn Gell and others, | League and Covenant, the Negative Oath, or 
to raiſe Forces; to ſeize upon the Iſle of Ex, | the Engagement. 
and taking an Oath of Secrecy not to reveal | He confeſſed, That Mr. Fohn Barnard, 
the Conſpiracy. who was his Major, when he commanded a 
The Colonel was apprehended at an Inn in | Regiment in the King's Service, had com- 
Graveſend, the 24th of March 1649-50, and | municated to him the Schemes of ſome Re- 
examined by Preſident Bradſhaw, Sir Henry | formades, Levellers, Agitators, and other 
Mildmay, 72 Thomas Scot, Members of their | Perſons diſaffected to the preſent Powers; but 
Council of State, and delegated to take his | that he neither promoted, or conſented to 
Examination. them: That one 2 Benſon, who pretended 
Mr. Buckley, who publiſhed the Account of to have ſerved in the Parliament Army under 
theſe Proceedings againſt his Friend Colonel | Sir. John Gell, had ſhewn him alſo ſome Papers 
Andrewe, ſays, the Colonel found, by the | relating to Affairs of State, which he ſaid were 
Queſtions that were put to him, that he was | intended to be ſent beyond Sea: And that 
betrayed, and that his Examiners were ac- | both Benſon and Captain Holmes, who intro- 
2 with every Circumſtance of the Con- | duced him to the Examinant, magnified Sir 
Piracy, and therefore endeavoured to merit | John Gell's Intereſt in his Country; ſaid he 
their Favour, by freely confeſſing what he | was inclined to join the Royal Party; that he 
found it was impoſſible to conceal. ſerved the Parliament with Reluctance, and was 
In his Examination therefore, taken the willing to expiate his former Fault, by ſome 


27th of March 1650, he confeſſed, that he | beneficial Service for the King (Charles II.) 
had been unfortunately and treacherouſly ſedu- | "IB 
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That Major Barnard propoſed the reſum- 
ing a Deſign the Examinant had formed, 
during the War, of ſeizing the Ifle of Eh, 
with the Aſſiſtance of Sir Fohn Gell, Holmes, 
and Benſon, and it was reſolved, that the Ex- 
aminant and Benſon ſhould try if the People 
of Cambridgeſhire would engage in it, and 
if Sir John Gels Reſolution and Strength 
were ſuch as had been repreſented. 

That he afterwards diſcourſed with Sir 
Jobn Gell, who ſhewed he was diſatisfied his 
Arrears were not paid, and that his Services 
for the Parliament were not requited ; and 
intimated that, if ever he took up Arms 
again, it ſhould be for the Prince, deſiring 
that his Affection for the Royal Cauſe might 
be repreſented to him. 

However, the Time for the Examinant's 
remaining in England (according to an Order 
of State, for baniſhing ſuch Cavaliers as 
did not comply with them) being expired, 
he was preparing to go over to New England or 
Virginia ; when Major Barnard and Benſon 
came to him again, and told him, there was 
a Deſign. laid, on the Cavaliers leaving the 
Town, to ſeize the Cavalry in the Service of 
the preſent Powers in their Quarters : That 
the Examinant was pitched upon to go over 
to Holland, to concert Matters with the 
Prince, and Money was raiſed to defray his 
Expences ; and that he (the Colonel) anſwer- 
ed, If the Money was ready, he would lay 
aſide his Deſign of going to the Plantations, 
and entertain the Motion. 

T hat, a few Days after, Major Barnard 
and Benſon came to the Examinant again, 
and informed him, that ſeveral Perſons of 
Quality and Fortune, in Kent, Buckingham- 


ſhire, and Dorſetſhire, would preſently come 


up near the Town, join in an Engagement to 
proſecute the Deſign, and advance Money 
for it; and deſired him to draw up an En- 
gagement, which he did on the Inſtructions 
they gave him; and that they preſſed him to 


bring Sir John Gell into it, but propoſing it 


to 1 the ſame Day, he anſwered, he was 
in no Capacity to enter upon ſuch an Attempt 
at preſent, neither would he come into an 
Engagement under his Hand and Seal to act 
for the Future, for that Benſon, was given to 
drink, and laviſh of his Tongue ; but entruſt- 
ed the Examinant ſo far as to tell him, if he 
went to Holland upon this Occaſion, he ſhould 
poſſeſs the Prince with a good Opinion of him, 
let him know that he would do nothing a- 
gainſt him, and if he (Sir John) were in 
Command, he would be fo to the Prince's 
Advantage. | 

That giving Sir John's Anſwer to Major 
Barnard and Benſon they did not ſeem to be 
diſſatisfied with it, but ſaid, they had appoint- 
ed a Deputation of Gentlemen, from the 
Counties of Kent, Buckingham, and Dorſet, 
to meet at the Three Cranes at the Savoy- 
Gate, and agree on their reſpective Proporti- 
ons of Money, deſiring the Examinant to 
be there, who came accordingly, but no 
Gentlemen from the ſaid three Counties ap- 
peared ; only Major Barnard produced two 
Letters, ſubſcribed by Smith and Thatcher, 


importing that the Kynti/h Gentlemen were 


— . 
come as far as Rocheſter, and would be with- 1650. 


in twelve Miles of London that Night, and 2 Car 11, 
would give them a Meeting any where near vv 
London the Day following, deſiring Major 
Barnard might come to them forthwith, 
who pretended to take Horſe accordingly, 
and go into Kent : That the ſame Night, one 
Smith and Captain Aſbley brought the Ex- 
aminant a Letter from Barnard, reprehending 
him and 1 Gell for their Backwardneſs 
in ſigning the Engagement, and declaring, 
that unleſs the Engagement was ſigned by 
Sir John Gell, his Rentiſh Friends would not 
proceed further: To which the Examinant 
anſwered, under a Vow of Secrecy, that he 
was ſatisfied concerning Sir John Gell, and 
if any Gentleman of Quality, in whoſe Judg- 
ment the reſt would abide, would addreſs to 
Sir John, he would ſatisfy him under an Oath 
of Secrecy; but that he durſt not truſt Ben- 
ſon, and Barnard was a Stranger to him: 
That Captain Aſbley and Benſon thereupon 
took their Leaves, aſſuring the Examinant, 
that they thought no more would be expected 
from Sir John; they would return to their 
8 that Night, and the next Day, 
being Tueſday, the Money ſhould be paid at 
the Palſgrave's- Head. 

They broke their Word, however, as to 
the Payment of the Money ; and the next 
Night Captain Aſpley and * delivered the 
Examinant a Letter, from Major Barnard, 
preſſing him to ſign the Erigagement ; upon 
which Condition, Barnard ſaid, he would go 
with him the next Day to Graveſend, where 
they ſhould meet the Gentlemen of Kent, 
and the Money ſhould be paid him : But 
that, having ſigned the Engagement, and go- 
ing to Graveſend the ſame Night, he found 
no Gentlemen there, and having waited, in 
Expectation of ſeeing them, till Monday the 
24th of March, he was ſeized at Graveſend 
by a Party of Horſe, and brought to London. 

The Colonel, at his Examinations before 3 

the Committee of the Council of State, ob- Leer 
ſerved, That there had been Spies ſet upon bd ben „. 
him for ſeveral Years, and particularly Ma- rg. 
jor Barnard, which the Preſident did not deny: 
On the contrary, he took upon him to juſtify 
the Parliament, by the Practice of all States 
to ſet a Watch upon ſuch Perſons as they 
knew to be diſaffected to them. 

The Colonel afterwards ſent ſeveral Peti-  .., 
tions to the Council of State, importing, that for bi En- 
ſince he had not prevaricated with them, or langen. 
concealed any Thing or Perſon from them, that 
might give their Lordſbips Satisfaction, or 
ſerve the State, he might have the Liberty 
of the Tower, and his Friends might viſit 
him. 

He petitioned alſo, that he might not be 
tried before the High Court of Juſtice ; but 75 6% 
afterwards he petitioned to be brought to a 
ſpeedy Trial, repreſenting, that he muſt 
otherwiſe infallibly periſh in the Tower, all 
Perſons being prohibited to come at him, or 
relieve his Neceſſities; but receiving no An- 
{wer from the Council of State, he drew up a ,. peritians 
Petition to the Parliament, wherein he ſets , pl. 


of Setters into Actions, which 1 leaſed, ke. 
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1650. from their Circumſtances rendered him liable 
2 Car. II. to their Juſtice; and this had been done in 
GY Hopes that he would have drawn in divers 

Perſons of Quality and Fortune into the 
ame Danger. 

: T hat, failing in that Part of their Deſign, 
they had betrayed the Petitioner to the Coun- 
cil of State, by whoſe Warrant he had been 
ſixteen Weeks a cloſe Priſoner, without the 
Acceſs of his Friends, or Means to ſubſiſt on; 
and was like to periſh by his Wants, before 
it was known by a publick Trial, whether 
he was an Object of their Juſtice or Mercy ; 
and by this cloſe Reftraint was deprived of 
all Means of making his Defence. 

He humbly deſired therefore, 1. That 
they would admit him to ſue out his Pardon, 
on giving Security for his good Behaviour; 
and, 2. If that was too great a Favour, grant 
him Licence to depart the Commonwealth ; 
but, 3. If that was not permitted, that he 
might receive a publick Trial, and have an 
Opportunity of preparing for his Defence; 

and, 4. That he might have the Liberty of 
the Tower, be permitted to ſee his Friends, 
and that the Debt he had contracted by his 
Impriſonment might be diſcharged. 
To this Petition I do not find he received 


Fang ya any Anſwer, but in Auguſt he was brought 


befure the : : 
le Cut before the High Court of Juſtice: The 


Jace. Charge was opened and aggravated by their 

Attorney-General Prideaux, who gave the 

Colonel very abuſive Language ; however, he 

was allowed to put in his Anſwer in Writing, 

which he did on the 16th of Auguſt, contain- 

7:44 ing in Effect, a Plea to the Juriſdiction of the 

| t&- Jur. Court; for he inſiſted, that the Ordinance for 

| dtw, eſtabliſhing a High Court of Juſtice, being 

contrary to Magna Charta, and the Funda- 

mental Laws of the Kingdom, by which eve- 

ry 5 ought to be tried by his Peers, was 
void. 

That this very Parliament had, by ſeveral 
Remonſtrances, declared, that the Preſervati- 
on of the Laws, and the due Adminiſtration of 
Juſtice, were their Juſtification in taking up 
Arms againſt the King, and the Ends they 
propoſed by the War; and had imprecated 
God's Curſe on all that ſhould decline thoſe 
Ends: That by the Ordinance, or Votes of 
Non-Addreſſes, Fanuary 1648. they aſſured 
the Kingdom, that, though they had laid the 
King aſide, they would govern by the Laws, 
and not interrupt the Courſe of Juſtice in the 
ordinary Courts. -The Conſtitution of the 
High Court of Juſtice therefore was a Breach 
of that publick Faith of the Parliament, exhi- 
bited and pledged in their Declarations and 
Votes to the Freemen of England. 

He did inſiſt therefore, and affirm for Law, 
and claim as his Right, 1. That the Act being 
defective by which this Court was conſtituted, 
they had no Power over him, or to preſs him 
to a further Anſwer. 2. That by Virtue of 
Magna Charta, the Petition of Right, the ſaid 
Remonſtrances and Declarations of Parlia- 
ment, he ought not to be procceded againſt by 
this Court but in an ordinary Court of Juf- 

tice, and be tried by his Peers. 

He alſo put in a ſecond and third Anſwer, 


importing, That though the Court was legal- 
No. 12. II. ; Y 9 


ly conſtituted, yet they were no more than 1650. 
Commiſſioners of Oyer and Terminer, and * © U. 
ought to try him by a Jury ; and at his Hear- 

ing repeated and enforced all that he had in- 

ſiſted on in his ſeveral Anſwers. 

In his Arguments at the Bar, he obſerves, / 4 
that Magna Charta was but a Confirmation, I Magna 
or Reſtitution of the Common Law; that it 17 74 
had been thirty Times confirmed; that Hu- #4 ty e 
bert de Burgh, in the Reign of Henry III. was Feen. 
condemned for endeavouring a Reverſal of it; 
and Hugh Spencer, in the Reign of Edward 
IT. for, adviſing the making a Breach in it; 
and in the Reign of Edward III. it was enact- 
ed, That if any Statute ſhould be made con- 
trary to it, it ſhould be void. 

And by this Great Charter it was granted, 

That no Freeman ſhould be taken, impriſoned, 
or condemned, but by lawful Fudgment of his 
Peers. 

That the Ordinance for eſtabliſhing the 
High Court of Juſtice, being diametrically 
oppoſite to the Great Charter, was of no Force; 
but as the Makers of this Law were armed 
with Power, he confeſſed he was not in a 
Condition to diſpute it with them, and there- 
fore proceeds to his ſecond Argument: 

W herein he ſhews, that their Commiſſion 
reſembled that in the Reign of King Charles 
I. which iſſued for the Trial of the Subject by 
a Court Marſhal, againſt which the Petition 
of Right was particularly levelled ; and it was 
granted there ſhould never be any ſuch for the 
future, 2. He obſerved that, though they 
were called Commiſſioners by the Act, they 
had no Commiſſion but the Act itſelf ; where- 
as, in regard they were not a Court of Re- 
cord, they ought to have had Commiſſions, 
returnable at a certain Day in ſome Court of 
Record, where their Proceedings might be ex- 
tant and viſible ; and if the Act gave them a 
Power to condemn and execute him, yet, he 
obſerved, they had none to acquit and releaſe 
him; ſo that if they did not kill him by the 
Sword of Juſtice, he muſt be left in worſe -» 
Hands, to be buried alive in Reſtraint and 
Want, which was againſt the Law of Nature 
and Nations, and particularly againſt the 
Laws of this Land. 

But if they ſhould be granted to be a Court, 

They muſt acknowledge they were a Court 
ex parte, ſet up to ſerve a particular Purpoſe, 
to deprive the Subjects of their Lives and Li- 
berties, by Ways unknown toour Laws ; that 
as they had a Power over the Lives and Lands 
of the Subject, it was abſolutely neceſſary they 
ſhould be a Court of Record, that the State 
might know what was become of the Matter 


| in Iflue, and of the Perſon put upon his Trial; 


and that the Subject, if he was acquitted, 
might at all Times reſort to the Record, if 
he ſhould be queſtioned again for the ſame 
Fact in any other Court. 

Another Exception he made to the Act was, 
that it was made for the Puniſhment of Per- 
ſons that had committed certain Facts before 
the Act was made, and who could not have 
been puniſhed by any Law in being at the 
Time of the Fact committed; and that it 
was not correcting the Fault, but the Deſtruc- 
tion of the Perſon, which was manifeſtly de- 
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A CRITICAL REVIEW of 
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them, and if they thought fit, they might 
proceed by Preſentment and Jury. 


I. appeared in the Lord Strafford's Caſe; and 


he begged leave to ſay, that the Act might ra- 
ther be termed a Snare than a Law, and look- 
ed more like a Warrant for an Arbitrary 
Execution, than an Authority to ſupport a 


Judicial and Legal Procceding or Trial. 


Another Exception he made, was, that the 
Oath taken by the Commiſſioners, was not an 
equal Oath to adminiſter Juſtice impartially, 
between-the State and the Subject, or taken as 
it ought to be in open Court; that inſtead of 
being tried by ſworn Jurors, and adjudged by 
ſworn Juſtices ; he and all who fell into his 
unhappy Circumſtances, were to be tried by 
their ſworn Enemies, from whom little Juſtice 
was to be expected. 

He inſiſted farther, that if their Authority 
was admitted to be Legal, yet he ought to be 
tried by a Jury; for the Act which eſtabliſh- 
ed the High Court of Juſtice, did not prohibit 
their trying him by a Jury, as Magna Charta, 
and the Statutes made in Confirmation of it, 
required; and if they were at Liberty to try 
him by a Jury; then he ought to have a Trial 
by a Jury, fince Magna Charta and the reſt 
of the Statutes, which required that every 
Man ſhould be tried by his Peers, were {till in 
Force: If the Act for erecting their Court of 
Juſtice intended to enervate the force of thoſe 
Laws, it would have repealed them, or at leaſt 
have empowered them to proceed in this un- 
uſual Way (non ob/tante) notwithſtanding the 
ſaid Statutes ; or at leaſt have declared they 
were to act in that manner, pro hac vice; and 
that it ſhould not be made a Precedent, (as 
they had enacted in the Lord Strafford's Caſe.) 


That it was his Right to be tryed by a. 


Jury, and if they proceeded otherwiſe, i, 
Law was not our of Faſhion, Guo ous but 
weave Penel:pe's Webb, and one Day's Judg- 
ment be unravelled by the next Day's Writ 
of Error, or a Reverſal in Parliament ; but 
After-games for Life were dangerous, and 
he thought himſelf obliged in Duty to his 


Country, as well as for his own Preſervation, 


not to ſubmit to this Manner of Trial, leſt 
in him a Precedent ſhould be made for the 
Deſtruction - of his Fellow Subjects. 

That the Act of Ordinance for Conſtitu- 
ting this Court, authorized them to proceed 
to Trial, Condemnation, Execution, Ec, 
but they were not reſtrained as to the Man- 
ner of their Proceedings to Trial, excluſive- 
ly of a Trial per pares; but the Manner of 
Trial, as well as the Judgment and Executi- 
on, was left to them, or the major Part of 


But if when they lawfully might by their 
own Law (heurged it ad haminem) try him 
by a Jury, and would not, then they muſt 
pardon him, if he averred that they took 
from him, and in him from all the Commo- 
nalty in England, three Grand Priviledges; 
and firſt, the Benefit of his Challenges, for 
he might challenge thirty- fi ve Jurors peremp- 
torily, and challenge for Cauſe without 


number; and if this Benefit were allowed 


him here, he could challenge every one of 
the Bench for Cauſe, without inſiſting on his 


peremptory Challenges. 
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Les ſigned by ſuch Clauſes of Retroſpection, as it Here Commiſſioner Keble told him, that the 
2 Car. 


Date. 

Then the Colonel went on, and ſaid, a 
ſecond Benefit they deprived him of, was, a 
Trial per pares (by his Peers,) and of ſeeing 
and croſs-examining the Witneſſes, produced 


viva voce. Thirdly and Laſtly, they took 


Verdict: A Verdict was the Senſe and O- 
pinion of all the Jurors, and one knowing 
and Conſcientious Man, might preſerve an 
innocent Man, whom eleven ignorant or 
careleſs Men would deſtroy ; whereas the 


a Majority of Voices, ſome of them in- 
fluenced probably by the Opinions of others, 
which was the great Evil complained of in 
the Court of Star-Chamber, in the preceding 
Reign; and certainly was a very great 
Evil, eſpecially in Caſes of Life. 

That a Verdict by a Jury, alſo, was to be 
given immediately before they had any Re- 
freſhment, or had an Opportunity of con- 
verſing with any one that might influence or 
biaſs them : But this Court, that heard the 
Evidence to-Day,might at any Time (before 
the 29th of September) give their Sentence; 
and in the mean time how much their own 
Affairs might put the Evidence for him out 
of their Heads, and how much the State's 
Power might put his Safety out of their 
Hearts, he had juſt Cauſe to ſuſpect; but, 
he was reſolved not to be in love with that 
Life, which the Common Law could not pro- 
tet ; he had rather die the Law's Martyr, 
than live the State's Slave. 

To which the Attorney General Pride- 
aux, replied, that the Court was not at leiſure 
to take notice of his Law Caſes ; but obſer- 
ved, that by his Confeſſion he had an Aﬀec- 
tion to act againſt the State, though nothing 
was acted; which was Treaſon ſufficient to 
convict him, and for that Affection he de- 
ſerved Death. | 

Whereupon the Court pronounced Sen- 
tence, that he ſhould be hanged, drawn, and 
quartered as a Traitor ; but on his Petition 
to the Parliament, an Ordinance was made 
to change the Sentence, and that he ſhould 
be beheaded. "WINE! 

The Colonel being brought to the Scaffold 
erected on Tower-Hzill, on the 22d of Au- 
guſt, ſaid when he ſaw the Block, I Hope 
there is no more but this Block between me and 
Heaven : Having been ſome time upon the 
Scaffold, he addreſſed himſelf to the People, 
and ſaid: Your Buſineſs here this Day, is 
<< to ſee a ſad Spectacle, a Man, brought in 
a Moment to be cut off in the Prime of 
“ his Years; taken from farther Opportunity 
«© of doing Service to himſelf, his Friends, 
his Country, or his God: This ſeldom 
* happens but for very great Cauſe; and 
„though truly, if my General Courſe of 
Life were enquired into, I might modeſt- 
ly fay, there would be found ſuch a Degree 
of moral Honeſty, as ſome might be for- 
«© ward to expoſtulate why this great Judg- 


“ ment is befallen me? But know I am able 
; tg 


from him the Right and Priviledge of a fair 


Sentence of this Court was determined by 


6 
. 1050. 
Statutes and Caſes he cited were now out of 2 Cn . 
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againſt him, which ought to be by Law 
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to give them, and my ſelf an Anſwer; 
and out of this Breaſt to give a better Ac- 

count of my Judgment and Execution, 

than my Judges themſelves, or you can do. 

It is God's jult Diſpleaſure to me for my 

Sins long unrepented of; many Judgments 
withſtood; and Mercies lighted ; there- 
fore doth my gracious Father chaſtiſe me 
with this Correction, that he may not loſe 
me: and pray aſſiſt me with your Prayers, 
that this Rod be not fruitleſs; but, when 
under this Rod J have laid down my Lite, 
I may be comforted by his Staff, and re- 
ceived into Glory. 

« Tam very confident, by what I have 
heard ſince my Sentence, there are more 
Exceptions made againſt the Proceedings 
than ever I made: My Triers had a Law, 
and the Validity of that Law is not now 
to be diſputed by me. My Accuſers, or 
rather Betrayers, I pity, and am ſorry for 
them; they have committed Judas's 
Crime; I wiſh and pray for them with 
St. Peter's Tears; but wiſh they may be 
taken up, before they have drunk more 
Blood of Chriſtian Men. 

& There have been ſeveral Addreſſes made 
for Mercy, and I ſhall impute the Obſtruc- 
tions to nothing more than my own Sins; 
and ſeeing God ſees it fit (I havigg not 
glorified him in my Life) I ſhall do it in 
my Death, I am content. In the Face 
of God I profeſs, I have no particular 
Malice to any one of the State or Parlia- 
ment: For the Cauſe in which I had a 
great while ſtrove, I muſt ſay my En- 
gagements and Purſuance of it, hath laid 
no Scruple on my Conſcience: It was up- 
on Principles of Law, of which I am a 
Profeſſor, and upon Principles of Religion, 
my Judgment rectified, and my Conſci- 
ence ſatisfied, that I have purſued theſe 
ways ; for which I bleſs God I have no 
Blackneſs on my Conſcience, nor have I 

put this into the Bead-roll of my Sins. 

<« I preſume not to decide Controverſies 

I defire God to glorify himſelf in proſpering 
that Side that hath Right in it, and that 
you may enjoy Peace and Plenty here, 

when I ſhall enjoy my God. 

« In my Converſation in the World, I 
do not know where I have an Enemy with 
Cauſe, or that there is a Perſon who has 
injured me, that I do not as freely forgive 
as if I had named them; yea, I forgive 
all the World, as I defire my heavenly Fa- 
ther, for Chriſt's ſake, to forgive me. 

6 The Buſineſs of Death is a ſad Sentence 
« in itſelf, if Men conſult with Fleſh and 
<« Blood: But, truly, without boaſting I ſay 
it, or if I do boaſt, it is in the Lord; I 
5 have not to this Minute had one Conſul- 
& tation with Fleſh, about the Blow of the 
Axe, or one Thought of it, more than 
as my Paſs-port to Glory. 

&« I take it as an Honour, and I owe a 
©. Thankfulneſs to thoſe under whoſe Power 
Lam, that they have ſent me hither to a 
Place, however of Puniſhment, yet of 


_ . * ſome Honour, to die a Death ſomewhat 
* worthy.of my Blood. 
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& T defire of God, that thoſe Gentlemen 

c in that ſad Bead- roll, to be tried by the 
«© High Court of Juſtice, that they may 
4 find that really there, which is nominal 
« inthe Act, An High Court of Fuſtice, er 
« Court x High Juſtice; High in its 
« Righteouſneſs, not in its Severity; no 
« more clouded with the Teſtimony of 
&« Folks that fell Blood for Gain: Father 
« forgive them, and I forgive them, as I de- 
&« fire thee to forgive me. 
« deſire you now to pray for me, and not 
give over Praying until my laſt Moment; 
that as I have a very great Load of Sins, 
ſo I may have the Wings of your Prayers 
aſſiſting thoſe Angels that ſhall convey my 
Soul to Heaven: And I doubt not but I 
«© ſhall there ſee my bleſſed Saviour, and 
«© my gallant Maſter the King of Eng- 
C Jand, and another Maſter I much honour, 
«© my Lord Capel; and that I ſhall with 
«© them, and all Saints, rejoice for ever 
© more.” | 

Then having prayed a Ouarter of an Hour, 
he turned himſelf again to the People and ſaid, 

One thing more defire to be clear in: 
«© Thereliesa common Imputation on the 
Cavaliers, that they are Papi/ts, and 
under that Name we are made odious to 
thoſe of a contrary Opinion: I am not a 
Papiſt, but renounce the Pope with all his 

ependencies. When the Diſtractions in 
Religion firſt ſprung up, I might have 
been thought apt to turn off from this 
Church to the Romiſb ; but was abſolutely 
unſatisfied in their Doctrine in Point of 
Faith, and very much as to their Diſci- 
pline. The Religion I profeſs, is that 
which paſſeth under the Name of Pro- 
teſtant, though that be rather a Name of 
DiſtinRion than properly eſſential to Re- 
ligion : But that Religion founded in the 
Reformation, purged from all the Errors 
of Rome, in the Reign of Edward VT. 
praQtiſed in the Reign of Queen Elizabeth, 
King James, and King Charles, that bleſ- 
< ſed Prince deceaſed ; that Religion, be- 


„fore it was defaced, I am of, which I take 
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Roman Catholick Religion.” Then 
turning to the Executioner, he ſaid, © I have 
no Reaſon to quarrel with thee ; thou art 
not the Hand that throws the Stone: I am 
* not of ſuch Eſtate to be liberal, but here is 
three Pounds for thee, which is all J have: 
And having undreſſed himſelf for the Block, 
and prayed again, he ſaid, © there is none 
that looks on me, though many Faces, 
and perhaps different from me in Opinion 
* and Practice, but hath ſomething of Pity 
in it; and may that Mercy that is in your 
«© Hearts fall into your own Boſoms when 
*© you have need of it; and may you never 
find ſuch a Block of Sin, to ſtand in the 
Way of your Mercy, as I have met with.” 
Then having ſaluted and taken leave of 
his Friends, he ordered the Executioner, when 
he ſaid, Lord Jeſus receive me, to do his 
Office; aſter which he ſubmitted to the 
Block, and his Head was ſevered from his 

Body at one Blow, 
In 
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to be Chriſt's Catholick, though not the 
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Remarks on 
C ol. An- 
drewe's 


Trial, 


1651, 
3 Ca r. II. 
= —_) 
Love's 


Trial. 


The Charge 
er Impeach- 
Nr. 


In theſe Proceedings againſt Colonel An- 
drewe, we find the Uſurpers guilty of all 
thoſe arbitrary Practices they complained of 
in the preceding Reign, and made a Colour 
for their Rebellion, as the Colonel ſhews at 
large in his Defence; nay, that they were 
guilty of much greater Oppreſſions, govern- 
ed much more arbitrarily, and with leſs re- 

ard to the Laws and Conſtitution of the 
. than any King had ever done: 
Magna Charta and the Laws made for the 
Confirmation of it, and of the Subjects Li- 
berties, and the Breach whereof were ſo loud- 
ly complained of by thoſe pretended Patriots, 
before the War, were now laughed at, and 
become the Jeſt and Scorn of the Uſurpers: 


But what is ſtill more to be lamented is, 
that ſuch were the Diſtreſſes of the oppreſſed 
Cavaliers, that ſome of them, unable to ſuſ. 
tain the Weight of their Misfortunes, became 
Spies for the Rebels, drew in and betrayed 
their beſt Friends, in order to ſave themſelves 
or their Eſtates, from the Jaws of thoſe de- 
vouring 'Tyrants and Oppreſſors, that now 


Converſation was become unſafe ; no Man 
knew whom to truſt, even under Oaths of Se. 
crecy ; and very often were thoſe ſuſpected 
of Treachery that leaſt deſerved it; as we 
find here, ſome of thoſe very Men were put 
to Death for the ſame Conſpiracy, that the 
Colonel ſuſpected had drawn him into, with 


So little were the People bettered by depoſing 
and murdering their Lawful Sovereign 


p Defign to betray him. 


The Trial of CHRISTorHER Love Clerk, before a pretended High 


Rt Eo... 


Court of Juſtice, in Weſtminſter-Hall, for High-Treaſon the 2oth of 


Tune, 1651. 
H E Charge which Prideaux, the At- 
torney General, exhibited on the Be- 
half of the Keepers of the Liberties of 

England, ſet forth, that the ſaid Chri/opher 

Love, and his Accomplices, had traiterouſly 

conſpired and endeavoured to raiſe Forces 

againſt the Government, ſince it had been 
ſettled in a Commonwealth and free State, 
without a King and Houſe of Lords ; and in 
order to ſubvert the ſame, had, ſince the 

Death of Chat les Stuart, the late King, (who 

for his notorious Treaſons, T yrannies and 

Murders, was juſtly condemned and execut- 

ed,) traiterouſly endeavoured to promote and 

advance Charles Stuart, his eldeſt Son to the 

Throne; that he had alſo invited the Scots to 

invade this Commonwealth, and abetted, 

aided, and aſſiſted them with Money and 

Arms; as he had alſo Titus, Maſſey, and 

other Traitors, in Confederacy with the 

Scots, avainſt the Peace of the Common- 

wealth, Free-Eſtate, Parliament, and People 

of England, and in Contempt of their Laws, 

Sc. for which the ſaid Attorney, on Behalf 

of the Keepers. of the Liberties of England, 

did impeach the ſaid Chriſtopher Love as a 

Traitor and publick Enemy, praying he 

might be brought to Trial, Judgment, &c. 

The Priſoner being arraigned, inſiſted 
ſtrenuouſly, that he might have Counſel, to 
adviſe with him concerning the Legality of 
the Charge, before he leaded 1 but this be- 
ing refuſed, he pleaded Not Guilty : After 
which the Evidence was produced againſt him. 

The Witneſſes abundantly proved, and 

Love himſelf afterwards confeſſed, that he 

had been engaged in a Treaty with the 

King, and with the Scots, to * Ok his Ma- 

jeſty, upon Condition he would eſtabliſh Pres- 

bytery, ſacrifice all his Cavalier Friends, and 
extirpate Epiſcopacy; and that Love, and 
his Accomplices, had actually raiſed Money 
to enable Colonel Titus to negotiate a Treaty 
in the Iſle of Jerſey and at Breda with the 


and the Scots, who were taken Priſoners by 
Cromwell, at the Battle of Dunbar, in Scot- 
land; and that they had often prayed and 
faſted for the Succeſs of the Engliſh and 
Scots Presbyterians againſt the preſent Powers, 
Nay, it appeared, that they had applied to 
the Queen Dowager, to perſuada her Son, 
King Charles II. to abandon the Church of 
England and the Cavaliers, and eſtabliſh Pres» 
bytery ; and upon theſe Terms, they promi- 
ſed to endeavour the Ruin of the preſent Pow- 
ers, and to become good Royaliſts. 


which were ſaid to be done before the Com- 
mencement of the Act, on which he was 

roſecuted : That he was charged with ſome 

hings which he knew not, and with ſome 
that he did not, as the raiſing Inſurrections 
and Rebellions; and declared he never held 
Correſpondence with the late King's Son, the 
Queen, or their Miniſters, or with any of 
the Scozifh Nation, or ever deſired or directed 
any Man to do ſo; but confeſſed, however, 
the reading over a Commiſſion, and ſeveral 


a Treaty with King Charles IT. 

He objected alſo, that there had been but 
one Witneſs to any one Fact; and that the 
Witneſſes were incompetent, having confeſſed 
themſelves guilty of Treaſon: He acknow- 


tions as were mentioned, but ſaid, he was 
always againſt giving a Commiſſion to any 
Perſons to treat with the King; however, if 
it was true, that he was concerned in ſend- 


was ſaid to be done in the Year 1649. which 
was before the Act was made, that made it 
Treaſon to treat with Charles Stuart; and 
though it was enacted, that it ſhould be Trea- 
ſon to ſend Money, Horſes, or Arms into 
Scotland, the moving others to do this, he 
held; was not 'T reaſon ; and if it was prov 


King; and for the Relief of Colonel Maſſey 


that Money was brought to his Hou: — 


ruled the Kingdom with a Rod of Iron: All 


Mr. Love, in his Defence, obſerved, that „ 5. 
there were many Things laid to his Charge, ffn 


Letters and Papers at his Houſe, in order to 


ledged, he had been preſent at ſuch Conſulta- 


ing Colonel Titus to King Charles, this 
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concerned in conveying it, either to the licited others to write and to lend Money, 3 Car. II. 


Agents employed to treat with Charles Stuart, 


violent Ene 


or to the Scots. 
He ſaid, he was unwilling to confeſs any 
thing, before he ſaw the Witneſſes Face to 
Face; for, ſhould his Confeſſion have amount- 
ed to Treaſon by their Law, they might 
have hanged him, and ſo he ſhould have been 
guilty of his own Death; but now he did con- 
feſs, there had been ſeveral Meetings at his 
' Houſe, and that he was preſent at the reading 
of. the Commiſſion above-mentioned, and 
of ſeveral Letters relating to the Scots ; but 
he did not give his Conſent to the Commiſſion, 
or know the Danger of it ; and he was ad- 
viſed, that his being preſent at theſe Conſul- 
tations, and concealing of them, was but 
Miſpriſion of Treaſon, for which he ſub- 
mitted himſelf to their Mercy. 

Then he ſolemnly proteſted, he was no 
Malignant, but on the contrary, had engaged 
many in the Parliament's Quarrel againſt the 


— again King; and tho' he gave but little to the War, 
the Agalli. yet he gave his All, (Cloaths and Books ex- 


cepted.) When he was Maſter of Arts at 
Oxford, he ſaid, he was the firſt that refuſed 
ſigning the Canons concerning the Common- 
Prayer, for which he was expelled; that in 
1640 and 1644, he was impriſoned at New- 
caſtle for ſpeaking againſt the Errors of the Li- 
turgy; and was the firſt Miniſter, after the 
Wars began, that was apprehended for preach- 
ing againſt the King: That he was after- 


were ſhameful Equivocations, eſpecially in a 
Miniſter of the Goſpel ; but all the College 
of Jeſuits had not more Shifts and Evaſions 
than theſe Men had: One of his Brother- 
Preachers, he obſerved, refuſed to give Evi- 
dence againſt Lov#, becauſe he believed the 
w (+ the Priſoner pretious in God's Sight; 
which ſhewed, they thought the Life of a 
Traitor more pretious than the Common-wealth ; 
but he hoped they ſhould root out thoſe Opi- 
nions, or the Men that held them. 

That Mr. Love had been guilty of the 
higheſt Ingratitude, conſpiring the Deſtrug- 
tion of that State which had been ſo exceed- 
ing bountitul to him; he did not wy enjoy 
his Liberty and the Protection of the Govern- 
ment, but, by his own Confeſſion, had one 
of the beſt Preferments in Lendon conferred 
upon him: And what had he to do to inter- 
poſe and diſquiet himſelf about the Admi- 
niſtration of the Commonwealth? That 
he had dared to charge his Blood upon the 
Court, but it had been well if he had thought 
of Blood; before he had been inſtrumental 
in ſpilling ſo much Blood in Scotland; that 
there would be no living in Society, if ſuch 
Incendiaries were not brought to Juſtice ; 
that he hoped the Court would conſider what 
Juſtice was due to the Commonwealth, and 
moved they would appoint another Day for 
the Counſel of the State to reply to the Pri- 
ſoner's Defence. 


wards complained of by the King's Commiſ- 
ſioners at Uxbridge, for a Sermon he preach- 
ed there againſt the Royaliſts; and now this 


Then the Preſident obſerved to Mr. Love, h. Cf 
how zealous he had been for reſtoring the flieg the 
Presbyterian Government and Diſcipline, and Priſrer« 


great Trouble was fallen upon him: It was 
not Death he was afraid of, but was con- 
cerned that he ſhould receive it from thoſe 
Hands for whom he had ſuffered ſo much, 
with whom he had been engaged in the ſame 
are and joined in the ſame Covenant : 
This exceedingly touched him. 

He acknowledged, he was deſirous that 
the King and the Scots ſhould agree, becauſe 
he believed it much for the Intereſt of their 
Religion, that he ſhould not join with the 
Cavaliers and Jriſb Rebels; that ſince there 
was a Clauſe in the Covenant, which re- 
quired them to ſeek the Union and Good of 
both Nations, and ſince the Scots had declar- 


ſaid, he had diſplayed his Gift of Orato 

in his Defence ; but that the Orators among 

the Heathens were the principal Incendi- 
aries, and there was ſcarce any Hereſies, 
Murders, 'T reaſons, or any other notorious 
Villanies perpetrated in Chriſtendom, but 
Prieſts, or thoſe that called themſelves Miniſ- 
ters of Jeſus Chriſt, had a conſiderable Share 
in them; and though the Priſoner ſeemed to 


value himſelf upon his Office, he would have 


him know, that. their Office of ad miniſter- 
ing Juſtice was ſuperior to his, who only 
taught it, and that Judgment and Juſtice 
were the higheſt Religion in the World. 
The Priſoner being brought before the 


ed Charles Stuart their King, he believed it 
agreeable to their Covenant to deſire an Agree- 
ment betwixt them ; he hoped they would 


Court again the 27th of June, the Counſel 125 2 
for the Commonwealth made a further Reply Pri/-ner”'s 
to the Priſoner's Defence: And as to his Ob- Pee. 


not hearken to any politick Suggeſtions, as if 
it would not be for the Honour or Intereſt of 
the State to ſave him; but take care how 
they brought innocent Blood upon them and ſo 
committed himſelf to God and their Conſci- 
ences. 


To this Defence Mr. Attorney replied, 


'o tbe Priſe- that Mr Love had confeſſed much more than 


Miſpriſion of Treaſon ; that the frequent Re- 
petition and long Concealment of thoſe trea- 
ſonable Conferences was Treaſon; and he 
thought there was very little Ingenuity in the 
Priſoner's Confeſſion, which he did not make 
till the Facts were plainly proved upon him; 
that his Imprecations, calling God to 1 


he never wrote, or ſent a Letter, er lent Mo 
Mm 


jection, that the Witneſſes againſt him had 
confeſſed themſelves guilty of the ſame Crimes 
they accuſed him of, ſuch had always been 
deemed legal Witneſſes; They acknowledg- 
ed, there ought to be two Witneſſes in Trea- 
ſon; but in a Caſe conſiſting of complicated 
Facts, and a Reiteration of many Actions, 
it was not neceſſary there ſhould be two 
Witneſſes to every Fact: But, if there was 
one Witneſs to one Fact, and another to a- 
nother Fact, both tending to the Accom- 
pliſhment of the ſame Species of Treaſon, 
theſe were two Witneſſes, as the Law re- 
quired: So when one Witneſs teſtified, he 
was preſent at Mr. Love's at the reading of 
a treaſonable Letter, a Second atteſted the 
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writing of it, and a Third the ſending of 


it, though they ſpoke to ſeveral Parts of the 
Buſineſs, yet 5 to the ſame IT rea- 
on, this was legal Proof, 

That though Mr. Love had objected, that 
the Evidence of Treaſon ought to be as clear 
as the Sun, they thought it Difficult to meet 
with ſuch Proof, where a Plot was hatched 
in Darkneſs, where every Thing had been 
tranſacted under a Diſguiſe : Their Meetings 
and Conſultations went under the Notion of 
Prayer and Faſting, and their Contributions 
to foment a Rebellion paſſed under the Name 
of Charitable Uſes; nor could any Place be 
more obſcure and unſuſpected than Mr. Love's 
Houſe, who was a Miniſter of the Goſpel, 
and had been ſo very active in the Parlia- 
ment's Service, that he had urged it as Me- 
ritorious. 

As to his Objection, that he was charged 
with Crimes committed before this Court 
was erected, it was anſwered, That their 
Commiſſion gave them Cognizance of Crimes 
committed before and ſince; and it was ne- 
ver made an Objection at the Aſſizes, that 
the Offences were committed before the 
Judges received their Commiſſions; nor did 
he ſtand charged with any Crime before there 
Was a Law made for the Puniſhment of it: 
For even on the 3oth of January, 1648. an 
Ordinance paſſed, That whoever ſhould pro- 
claim, declare, publiſh, or any way promote 
Charles Stuart, or any other Perſon to be King, 
or chief Magiſtrate, without conſent of Par- 
lament, ſhould be adjudged a Traitor: Againſt 
which Mr. Leve had highly offended, nor 
was there any Time limited for Proſecution 
by that Act: That another Lawwas made in- 
deed, in July 1649. declaring what Offences 
ſhould be Treaſon ; by a Third, that Court 
was conſtituted, and it was declared what 
Offences they were to take Cognizance of ; 
and by a Fourth, all Correſpondence with 
the Scots was made Treaſon; againſt every one 
of which, the Evidence had ſhewn to a De- 
monſtration the Priſoner had offended : That 
Mr. Love was not impeached for a ſimple 
Omiſſion; he had acknowledged his debating 
theſe Matters; and h he pretended to 
abominate ſome of the Meaſures taken by his 
Accomplices, ſtill he continued amongſt them, 
and had ſeveral Meetings and Conſultations 
with them at his own Houſe, and therefore 
was guilty of the whole: There were no 
acceſſaries in Treaſon. 

If the Priſoner had not been guilty of Ac- 


tual Rebellion, he was proved to be guilty | K 
of ſuch Facts as tended to Rebellion; and 


though the Thing was not accompliſhed, it 


was nevertheleſs "Treaſon: If they were to 


wait till a Rebellion was aQually raiſed, it 
might probably be too late to call the Conſpi- 
rators to an Account. 

As to his taking it ill of the State, that he 
ſhould ſuffer by them, for whom he had done 
and ſuffered ſo much, he thought the State 
had moſt Reaſon to take up the Complaint : 
Had a Cavalier, a profeſſed Enemy, conſpired 
againſt them, they might have borne it; but 


that Mr. Love, who had preached and pray- 
ed for them, and gone along with them; that 


. . - 7", ag 
he, who lived like a petty King in this Com- 15 
monwealth, ſhould conſpire againſt it, was 3 Cl. 
a high Aggravation of his Crime ; nor could 
it be thought hard, that he, who in ſuch 
Circumſtances proſecuted the State, ſhould be 
proſecuted by them. 
It was obſerved alſo, that ſome Paſſages in 
the Priſoner's Sermon at Uxbridge, were very 
applicable to the preſent Occaſion, particu- 
larly where he ſays, I have ever thought that 
too much Mercy towards Malignants, hath = Prig. 
made more Delinguents than ever Fuſtice hath mary 
done: Mercy ſhould not weigh down Fuſtice : be Ris 
In God they are both equal; Why ſhould it not l., t* 
be fo in Man ? The ſparing of Offenders hath 
made many worſe, few or none better: Ty 
them that have ſhewed no Mercy, let Judg- 
ment be ſhewed without Mercy: Much 
Guilt contracted, much innocent Blood ſpilt, 
which muſt be aveuged either on us, or by us; 
and thoſe who lie under the Guilt of much in- 
nocent Blood, are not meet N to be at Peace 
with, till all the Guilt of Blood be expiated, 
either by the Sword of the Law, or by the Law 
of the Sword : A Peace can never be ſafe or 
juſt till then. And the Counſel for the State 
concluded with demanding Judgment againſt ., 5, 
the Priſoner, who thereupon offered a Paper ut: = 
of Exceptions, and deſired he might have tim 
Counſel aſſigned him to argue them; and ac- © 
cordingly Mr. Maynard, Mr. Hale, Mr, 
Waller, and Mr. Archer, were aſſigned to be 
of the Priſoner's Counſel. 
The Subſtance of the Exceptions were, 
that the Impeachment had not ſtrictly pur- 
ſued the Acts of Parliament on which it was 
founded ; that the Priſoner was charged with 
treaſonable Facts, ſaid to be done ſome Years 
before ſome of the Acts paſſed ; that the Wit- 
neſſes had been promiſed Rewards, and threat- 
ned,to make them give Evidence againſt him. 
Mr. Archer and Mr. Haller, the Priſo- 
ner's Counſel, offering to argue the Excep- 
tions, the Court would not ſuffer it, becauſe 
they had not taken the Engagement ; and 
Mr. Hale only was ſuffered to ſpeak to them: 
But there appearing very little in the Excep- 
tions, it is ſufficient to ſay they were over- 759 ” 
ruled. Mr. Attorney therefore moving a- 7”; 
gain for Judgment, the Priſoner was ſenten- db l- 
ced to be beheaded. beadeds 
The whole Body of Presbyterian Fathers 
addreſſed the Parliament to pardon Love, but 
could obtain no more than a Months Reprieve, 
and he was executed on Tawer- Hill the 22d. 
of Auguſt; when he declared he defired the 
ing's Reſtoration on no other Terms than 
the Eſtabliſhment of Presbytery, which was 
now in Danger of being ſuppreſſed by the 
Independants, A great many more of the 
Presbyterian Preachers, in London, were diſ- 
covered to be in a Confederacy with the Scots 
to bring in the King at this Time; but it 
was not thought expedient to drive the whole 
Body of them to Deſpair, by executing any 
more of them, now the Scots were in Arms; 
leſt by joining with that Nation, and the 
Cavaliers, their new erected Commonwealth 
ſhould be endangered ; for at this very Inſtant 
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Advice came to London, that the King was 
entered England with an Army of Scots, = 
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t C 1] was ſo far behind him, that King and the Royaliſts therefore, were very 1651. 
6 u. 23 the preſent Powers no Pro- | little obliged to them; when finding them- 3 rae 506 


WV tection: However they were ſoon recovered ed 
from their Conſternation by the Battle the 
King loſt at Morcaſter, the 3d of September 
following. 

The Uſurpers, finding that the People 
were no longer to be impoſed on by the ſpeci- 


ſelves harraſſed, ſcorned, and derided by their 
preſent Maſters the Independants, they would 
have made the King their Tool, to have 
eſtabliſhed Presbytery, and ſuffered him to 
have enjoyed the Name of King, on Con- 
dition of lodging the Sovereign Power in 


Remarks on 


ous Pretences they made of defending their 
Religious and Civil Rights; that they were 
ſenſible, Ambition and Avarice, and a View 
to the advancing their private Fortunes, were 
the real Motives of all their Actions; that 
they were endeavouring to eſtabliſh an ar- 
bitrary, tyrannical Government, inſtead of 
vindicating the Subject's Liberties and Pro- 
perties; did not think it proper to commit 
the Fortune of their State Priſoners to Juries 


their Hands; ſo that he would in reality 
have been no more than their Officer, to exe- 
cute what they were pleaſed to decree. Theſe 
were the Favours Love and his Brethren in- 
tended to indulge the King and Nation in; for 
which neither the Church or the Crown ſeem 
to be much obliged to them, though they are 
very loud in crying up this Kind of Loyalty. 

t is reported, that the Interceſſions for 
Love were ſo powerful, that Cromwell was 
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according to the antient Laws; but when 
they determined to ſacrifice any Perſon, ap- 
pointed a ſelect Number of their own Crea- 
tures, Sharers in the Plunder of the Nation, 
to judge, or rather murder, the pretended 
Criminal in a ſolemn Manner. 

Love would never have been convicted by 
a Jury of Citizens, who were at this Time 
as much prejudiced againſt the Uſurpers, as 
ever they had been againſt the King; and 


prevailed on to ſpare him; but the Meſſenger 
who carried the Expreſs from Holland, 
where Cromwell then was, to London, falling 
into the Hands of ſome Cavaliers, they took 
away the Papers Cromwell had written in 
Love's behalf, and detained the Meſſenger 
till the Execution was over; obſerving that 
Love had been the moſt implacable, of all the 
late King's Enemies, and that he intended 
nothing more by the Treaty with his Ma- 
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yet it is evident they were ſo biggotted to 
their Idol Presbytery, that they would never 
have admitted the King to reign over them, 
on any other Terms than thoſe of eſtabliſh- 
ing it, and diſcarding the Cavaliers. The 


jeſty King Charles II. for which he was con- 
demned, than to re-eſtabliſh his own Sect 
upon the Ruins of the Church of England, 
and the Royaliſts. 


— 


= The Trial of Joun G1BBoNs, before the High Court of Juſtice in 


. 1657. 
3 Ci, 2. W. rag” ans for High-Treaſon, the 18th of July, 1651, 3 car. 11. 
Gibbons's 3 ar. , g 


Jia . 


Te Charge, # | b 


H E Charge was the ſame with 
that exhibited againſt Love, vix. 
that the Priſoner had endeavoured 
to advance Charles Stuart to the Throne, 
and correſpond with the Scots, who were pre- 
paring to invade England. 

The Priſoner inſiſted on his being tried 


Te priſner by a Jury of his Neighbours, according to 


the antient fundamental Laws, but the Court 
told him, the State had preſcribed another 
Way of Trial, more honourable and Ad- 
vantageous to him, which he muſt ſubmit 
to. 
Major Adams depoſed, that the Priſoner was 
preſent at a Conſultation, for endeavouring 
an Agreement between the King and the 
Scots | and drawing up a Petition to the King; 
and that there were ſome Letters ſent to, 
and received from Scotland, which the Pri- 
ſoner was privy to; that there were Letters 
alſo ſent to, and from the King and his A- 
gents, which were read at Mr. Love's Houſe 
when the Priſoner was preſent; that he 
brought a rough Draught of the Inſtructions 
to one of their Meetings, which were to be 
ſent to Holland for treating with the King; 
that he was a conſtant Man at the Conſul- 
tations of the Malecontents in London, and 
particularly was preſent at Mr. Love's, when 


a Letter was read from Maſſey, wherein he 


deſired that Arms and Money might be ſent 
down to Scotland, and the Company agreed 
to ſend him three or four hundred Pounds. 

Major Alford depoſed, that he (the Depo- 
nent) was at a Conſultation at the Swan at 
Dowgate-Hill, when Mr. Titus, one of the 
King's Agents, was preſent, and gave them 
an Account of the good Inclinations of the 
King, declaring he was willing to caſt off 
the Cavaliers, if he could be aſſured there 
was a Party in England that adhered to the 
Covenant; and that a Petition to his Majeſty 
was drawn up, and ſent over, by Titus; but 
N could not be poſitive the Priſoner was pre- 
ent. 

That a Commiſſion was prepared at Mr. 
Love's Houſe for the Lord Willoughby and 
others, and Inſtructions concerning a Treaty 
between the King and the Scots, which the 
Priſoner and the Deponent carried down ta 
Graveſend, and delivered to Mr. Maſon (a 
Domeſtick of the Lord Percy's) to be carried 
over to Holland; that the Deponent was ſent 
over to Calais by the Conſpirators, and 
brought Papers back from thence, which were 
read at Mr. Love's Houſe ; and the Priſoner 
was preſent at the reading of ſome of them. 

Mr. Harvey depoſed, that Gibbons inform- 


ed him, two thouſand Pounds were ſent down 
to Scotland, and that Maſſey was to land with 
: or- 
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1651. ces in the Veſt; that many of the Lord Ge- 
3 Car. II. neral's Soldiers had deſerted, and that a Town 
was to be delivered up. 

Major Huntington depoſed, that Gibbons 
firſt acquainted him with the Conſpiracy, told 
him, he might hearNews at Mr. Love's Houſe, 
and that the Priſoner and the Deponent were 
preſent at Mr. Love's, when a Paper ſent 
from Maſſey, Graves, and Titus, was read. 

The Counſel for the State, having pro- 
duced all their Evidence, and made their Ob- 
ſervations upon it, the Priſoner deſired time 
to anſwer it, and was allowed till the 239. 
Inftant ; when appearing before the Court a- 
gain, he told them he was as ill provided for 
his Defence then, as he was before; for hav- 
ing employed one to take Notes of the Charge 
and the Evidence, the Court had ordered the 
Notes to be taken away, and deprived him 
of all Means of making his Defence : He de- 
ſired therefore, they would order his Notes 
to be delivered him, or it was impoſſible he 
ſhould offer any thing material; but this be- 
ing refuſed, he only obſerved in genera], that 
the Evidence was full of Contradictions ; that 
the Witneſſes were not ſuch as the Law re- 
He makes a Quired, having confeſſed themſelyes guilty of 
general De- the Crimes they charged him with, and 
Jun gave their Teſtimony againſt him, either 


The Court 


takes away 
the Priſoner's 
Nates., © 


through Fear of Death, or Hopes of Reward, 6, 
and that there was but one Witneſs to any 30% 
one Fact; concluding with Proteſtations f 
his Innocence, which the Court giving little 
Credit to, Judgment was pronounced, That 
wy” John Gibbons ſhould ſuffer Death as cd, 
a Traitor, by having his Head ſevered from antexcy, 
his Body: and he was executed accordingly, 

This Gentleman is another Inſtance of 
the Juſtice exerciſed by theſe Uſurpers: He % 
was one of thoſe on whom they were deter- te 75 
mined to execute their Vengeance; and there- Ciba, 
fore, denying him the Privilege of a Trial 
by a Jury, according to the antient Laws 
of England; they cut him off by a packed 
Aſſembly of their Creatures, whom they 
denominated a High Court of Juſtice; We 
ſee them alſo taking the Priſoner's Notes and 
Materials for his Defence, and they might 
with equal Juſtice have murdered him, with- 
out the Formality of a Trial. 


and that inſtead of hanging and quartering 
Perſons, condemned for what they called 
Treaſon againſt their Commonwealth, t 


| were content ſometimes with beheading them. 


1652. The Trial of RICHARD FAULCONER, for Perjury, during the U- 
Upper-Bench, as it was then called. Paſch. 1652, 


9898 ſurpation, in the 
. 
The Indicr- H E Indictment was found by the 


ment, 


' Grand Jury of the County of Mid- 
dleſex, and charges, That Richard 
Faulconer, late of Weſtbury, in the County 
of Southampton, Gent. intending to bring 
the Right Honourable William Lord Craven, 
Baron of Hampfted-Marſhal in danger of his 
Life, and of the Sequeſtration of his Goods 
and Lands, did, on the 10th of February, 
1650. at Whitehall, in the Pariſh of St. 
Martins in the Fields, in the County of Mid- 
dleſex, before Samuel Moyer, Eſq; James 
Ruſſel, Eſq; and other Commiſſioners for 
compounding with Delinquents, and ma- 
naging their Eſtates, corruptly, wilfully, 
falſly, and maliciouſly take his Corporal Oath, 
That ſeveral Officers, about thirty in Num- 
ber, made a Petition to the Scots King Char- 
les to entertain them to fight for him againſt 
the Commonwealth of England, by the 
Name of barbarous and inhuman Rebels, 
either in England or Scotland, for Recovery 
of his juſt Rights, and reinſtating him in 
his Throne; and that the ſaid Officers de- 
puted him, the ſaid Richard Faulconer, and 
Colonel Drury, to preſent the ſaid Petition: 
That he, the ſaid Faulconer, drew up the 
ſaid Petition; and, with the ſaid Colonel 
Drury, applied to the Lord Craven to give 
it to the Queen of Bohemia, to preſent to 
the ſaid King of Scots; and that the Lord 
Craven directed them to deliver the ſaid Petiti- 
on to the Queen of Bohemia themſelves, and he 


would ſpeak for them; and that the Queen, 


of Bohemia did preſent the ſaid Petition; 
and that the Lord Craven afterwards told 
them, they ſhould receive an Anſwer from 
the Queen of Bohemia to their Petition, and 
that he (the ſaid Lord Craven) had ſpoken to 
the Queen of Bohemia in their Behalf: 
Whereas the whole Narrative, relating to 
the ſaid Petition, and the Delivery of it to 
the King of Scots, was falſe, and the ſaid 
Richard Faulconer perjured, &c. The Coun- 
ſel for the Commonwealth having opened 
the Inditment, ſaid, they ſhould prove, that 
the Oath which Faulconer had taken was falſe, 
and that he had done it with a Deſign to get 
Money, and that the Conſequence of it 
might have been the Ruin of the Lord Cra- 
ven, of his Eſtate, Fame, and Fortune: That 
there was indeed a Petition delivered, but 
not a Petition of the Tenor Faulconer had 
ſworn; and it was evident Faulcener knew 
the Contrary. 

Then the Witneſſes were called, and 
Proof having been firſt made, that Faulconer 
had taken the Oath before the Commiſſioners 
for Sequeſtratians. e 

Mr. Horſnel depoſed, that the Night be- 5, Ze. 
fore the King of Scots went from Breda, Co- dence againſ 
lonel Drury, Captain Briſcoe, and divers 0-* * 
thers; carried a little ſhort Petition to the 
King, to put him in mind of a former Petition 
they had delivered, praying that ſome Courſe 
might be taken, that their Arrears, which 


they owed in Town, might be paid, or their 
Landlords, where they lodged, would be 
Sufferers 


1 


— 
1652. 
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Sufferers, for they were not able themſelves 

4 Cir. II. to pay them; that he (the Deponent) ſet his 

Hand to the Petition, and was in the Room 
when Drury and Briſcoe came to deliver it; 
but there was not a Word in the Petition that 
related to any thing but the Relief of their 
preſent Neceſſities: And being asked by the 
Court, if there was no mention of barba- 
uus and inhuman Rebels, he anſwered, There 
was nothing of that Nature in it. 

Captain Briſcoe alſo depoſed, That there 
were divers Gentlemen in great Diſtreſs met 
at Colonel Drury's Chamber, at the Time 
of the Treaty between the Scots King and 
the Commiſſioners at Breda, and they agreed 
to prefer a Petition to the King, which was 
drawn at Colonel Drury's Chamber, expreſ- 
ſing their Neceſſities, and that they might 
not be left to periſh, and deſiring that the 
People of the Town might be ſatisfied; but 
that, going to deliver it, they met Secretary 
Zong, who told them, it was to no Purpoſe, 
for there was no Money come in. That the 
Petitioners, having notice afterwards that the 
King was to depart from Breda, met together 

again, and drew a ſhort Petition, to put the 
King in mind of his Promiſe to Secretary 
Long, concerning ſatisfying the People of 
the Town, and the Relief of the Petitioners : 
Which Paper the ſaid Briſcoe delivered to the 
Scots King, who threw it on the Table, at 
which they ſtood amazed, being likely to be 
left in Difireſs; but the Lord Craven acci- 
dentally coming in, Briſcoe ſaid to him, Sir, 
We are a Company of poor diſtreſſed Gentle- 
men, likely to be left here in Miſery ; (his 
Lordſhip ſaid, Mell; ) and the next Morning 
the King went away without giving any Re- 
lief to the Petitioners. And the Court de- 
manding, if there were any ſuch Words in 
it as barbarons and inhuman Rebels, he an- 
fwered, he read it, and there was no ſuch 
Thing in it; the whole Scope of it being to 
relieve their Neceſſities, there was not ſo much 
as any Mention of the Parliament. 
Colonel Drury depoſed to the ſame Effect, 
adding, That Major Faulconer drew the Pe- 
tition himſelf in his Son's Paper-Book, and 
he had the Draught ready to produce; (ex- 
hibiting the Original to the Court at the ſame 
Time, under Faulconer's Hand;) in which 
Petition they ſhewed how they had ſerved the 
late King, and what Neceſſities they were in; 
that they gave this Petition to Secretary Long, 
who told them, it was in vain to deliver it to 
the King, for he had not a Piſtole left : That 
they followed Secretary Long, however, and 
folicited him for three Weeks together, but 
he ſtill put them off; whereupon they drew a 
ſhort Petition, the Day before the King 
went from Breda, to remind the King of the 
Promiſe he had made to Secretary Long, and 
deſiring that the Inhabitants of Breda might 
be relieved, or they would be undone: That 
Briſcoe, and the Deponent, delivered it to 
the King, who laid it on the Table; and Lord 
Craven coming in at that Inſtant, Captain 
Briſcoe, who had trailed a Pike under his 
Lordſhip, told him there were many Gen- 
tlemen ready to ſtarve, and deſired him to 
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Bohemia for them; but the next Morning 1652. 
the King went away, and nothing was done 4 Cr. II. 
for the Petitioners. | 3 
Then the firſt Petition produced by Dru- 
ry, of Faulconer's own Hand-writing, was 
read in Court, being couched in theſe Words: 


May it pleaſe your Majeſty, a The Paritinp: 
"H E great Rd have always deliver to 
* had of your Majeſty's preſent e Char- 
* Condition, hath been the prime“ II. 
& Cauſe of our long Silence; but now our 
Neceſſities, are grown ſo great and inſup- 
portable, that we are enforced either to 
c petition or periſh z; moſt humbly deſiring 
your Majeſty to take into your Princely 
© Conſideration their Extremities, who have 
been ever ready to proſtrate their Lives in 
% your Majeſty's Royal Father's Service; 
© nor no leſs willing and ready to proſecute 
* the ſame in what your Majeſty ſhall com- 
* mand ; moſt humbly petitioning your Roy- 
6 al Order, that ſome Courſe may be taken 
“for our preſent Subſiſtance, that our future 
«© Endeavours may not be buried in that un- 
„ avoidable Calamity which our Loyalty 
© hath reduced us unto, | | a 
And we ſhall cordially pray for your Majeſty. 


Colonel Drury further depoſed, that he 
dictated the Petition to Faulconer, who wrote 
it at his Chamber; and that it was afterwards 
written over fair, and delivered to Secretary 
Long, and that the ſecond Petition was only 
to put the King in mind of his Promiſe. And 
being asked by the Court, whether the Words 
barbarous and inhuman Rebels were in the 
firſt Petition, he anſwered, That Faulconer 
moved to have the Words, barbarous and in- 
human Rebels, inſerted, but was anſwered, 
That as they were Soldiers of Fortune, it 
was uncivil Language, and therefore they 
would not give way to it: He added, that. 
Captain Briſcoe was one of them that was 
pitched upon to deliver the firſt Petition, on 
account of the many Wounds he had receiv- 
ed, believing the King would commilerate 
their Caſe the more ; and the Deponent was 
appointed the other, becauſe he was known 
to the Queen of Bohemia : That the Lord 
Craven was not preſent at the Delivery of 
the firſt Petition, but was there when the laſt 
was delivered, to remind the King of his 
Promiſe. The Colonel further Jepoled, that 
Faulconer, being diſcontented they got na 
Money, ſaid, as they were going to Town, 
This is a horrid Thing, that we ſhould be in 
this Gaſe, to follow a Thing they call a King. 
God damn me, I will go into England, and 
do all the Miſchief I can. 

Then Witneſſes were produced, to ſhew 
that Faulroner was a Man that deſerved na 
Credit. | 

Mooldridge, an Attorney of Clement's-Iun, 
depoſed, That Faulconer came to his Cham- 
ber, about a Twelvemonth before, and told 
him, he had been in the Low: Countries, and 
ſeen ſome Lords fit in Council with the King; 
that he had ſworn againſt the Lord Craven, 


Stats; He had received fourſcore Pounds al- 
„ | ready 
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4 CRITICAL REVIEW of 


1651. ces in the Vet; that many of the Lord Ge- 


3 Car. II. 


The Court 


takes awway 


the Priſoner's 


Nees. 


He makes a 


neral's Soldiers had deſerted, and that a "Town 
was to be delivered up. 

Major Huntington depoſed, that Gibbons 
firſt acquainted him with the Conſpiracy, told 
him, he might hearNews at Mr. Love's Houſe, 
and that the Priſoner and the Deponent were 
preſent at Mr. Love's, when a Paper ſent 
from ao, Graves, and Titus, was read. 

The Counſel for the State, having pro- 
duced all their Evidence, and made their Ob- 
ſervations upon it, the Priſoner deſired time 
to anſwer it, and was allowed till the 23d. 
Inftant ; when appearing before the Court a- 
gain, he told them he was as ill provided for 
his Defence then, as he was before; for hav- 
ing employed one to take Notes of the Charge 
and the Evidence, the Court had ordered the 
Notes to be taken away, and deprived him 
of all Means of making his Defence : He de- 
ſired therefore, they would order his Notes 
to be delivered him, or it was impoſſible he 
ſhould offer any thing material ; but this be- 
ing refuſed, he only obſerved in general, that 
the Evidence was full of Contradictions; that 
the Witneſſes were not ſuch as the Law re- 
quired, having confeſſed themſelves guilty of 


general De- the Crimes they charged him with, and 


fence, 


1652, 
4 Car. II. 


— 


Faulconer's 


Trial, 


The Indict- 
Ment, 


gave their Teſtimony againſt him, either 


—— 


through Fear of Death, or Hopes of Reward, 


his Innocence, which the Court giving little 
Credit to, 4 .* was pronounced, That 


+” John 


his Body: and he was executed accordingly, 

This Gentleman is another Inſtance of 
the Juſtice exerciſed by theſe Uſurpers: He 
was one of thoſe on whom they were deter- 


1657, 


and that there was but one Witneſs to any 3 Cr. l. 
one Fact; concluding with Proteſtations f 


ibbons ſhould ſuffer Death 4 Cenderres 
a Traitor, by having his Head ſevered from andexccy, 


Remark , 
the Trial Ti 


mined to execute their Vengeance; and there- Cibbuu, 


fore, denying him the Privilege of a Trial 
by a Jury, according to the antient Laws 
of England; they cut him off by a packed 
Aſſembly of their Creatures, whom they 
denominated a High Court of Juſtice; We 


and that inſtead of hanging and quartering 
Perſons, condemned for what they called 
T reaſon againſt their Commonwealth, they 


| were content ſometimes with beheading them, 


The Trial of RIcHARD FAULCONER, for Perjury, during the U- 
ſurpation, in the Upper-Bench, as it was then called. Paſch. 1652, 


4 Car. II. 


HE Indictment was found by the 
Grand Jury of the County of Mid- 
dleſex, and charges, That Richard 

Faulconer, late of Weſtbury, in the County 
of Southampton, Gent. intending to bring 
the Right Honourable William Lord Craven, 
Baron of Hampfted-Marſhal in danger of his 
Life, and of the Sequeſtration of his Goods 
and Lands, did, on the 1oth of February, 
1650. at Mhiteball, in the Pariſh of St. 
Martins in the Fields, in the County of Mid- 


dleſex, before Samuel Moyer, Eſq; James 


Ruſſel, Eſq; and other Commiſſioners for 
compounding with Delinquents, and ma- 
naging their Eſtates, corruptly, wilfully, 
falſly, and maliciouſly take his Corporal Oath, 
T hat ſeveral Officers, about thirty in Num- 
ber, made a Petition to the Scots King Char- 


lies to entertain them to fight for him againſt 


the Commonwealth of England, by the 
Name of barbarous and inhuman Rebels, 
either in England or Scotland, for Recovery 
of his juſt Rights, and reinſtating him in 
his Throne; and that the ſaid Officers de- 
puted him, the ſaid Richard Faulconer, and 


Colonel Drury, to preſent the ſaid Petition : | 


That he, the ſaid Faulconer, drew up the 
ſaid Petition; and, with the ſaid Colonel 
Drury, applied to the Lord Craven to give 
it to the Queen of Bohemia, to preſent to 
the ſaid King of Scots; and that the Lord 
Craven directed them to deliver the ſaid Petiti- 
on to the Queen of Bohemia themſelves, and he 


of Bohemia did preſent the ſaid Petition; 
and that the Lord Craven afterwards told 
them, they ſhould receive an Anſwer from 
the Queen of Bohemia to their Petition, and 
that he (the ſaid Lord Craven) had ſpoken to 
the Queen of Bohemia in their Behalf: 
Whereas the whole Narrative, relating to 
the ſaid Petition, and. the Delivery of it to 
the King of Scots, was falſe, and the ſaid 
Richard Faulconer perjured, c. The Coun- 
ſel for the Commonwealth having opened 
the Indictment, ſaid, they ſhould prove, that 
the Oath which Faulconer had taken was falſe, 
| and that he had done it with a Deſign to get 
Money, and that the Conſequence of it 
might have been the Ruin of the Lord Cra- 
ven, of his Eſtate, Fame, and Fortune: That 
there was indeed a Petition delivered, but 
not a Petition of the Tenor Faulconer had 
ſworn; and it was evident Faulcener knew 
the Contrary. 

Then the Witneſſes were called, and 
Proof having been firſt made, that Faulconer 
had taken the Oath before the Commiſſioners 
for Sequeſtrations. | 


thers; carried a little ſhort Petition to the 
King, to put him in mind of a former Petition 
they had delivered, praying that ſome Courſe 
might be taken, that their Arrears, which 


would ſpeak for them; and that the Queen, 


they owed in Town, might be paid, or their 


Landlords, wh they lodged 
„ Where they odged, ers 


would be 


Mr. Horſnel depoſed, that the Night be- . Bei- 
fore the King of Scots went from Breda, Co- dence agi 
lonel Drury, Captain Briſcoe, and divers o- Fauler 
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3 Sufferers, for they were not able themſelves Bohemia for them; but the next Morning 1652. 
Wn em; that he (the Deponent) ſet his | the King went away, and nothing was done 4 C. II. 
1 4 Care I. to pay them; t at he pO 8 5 

2 HAandſ to the Petition, and was in the Room | for the Petitioners. — 


and Briſcoe came to deliver it; 
2 not a Word in the Petition that 
related to any thing but the Relief of their 
preſent Neceſſities: And being asked by the 
Court, if there was no mention of barba- 
„uus and inhuman Rebels, he anſwered, T here 
was nothing of that Nature in it. 

Captain Briſcoe alſo depoſed, That there 
were divers Gentlemen in great Diſtreſs met 
at Colonel Drury's Chamber, at the Time 
of the Treaty between the Scots King and 
the Commiſſioners at Breda, and they agreed 
to prefer a Petition to the King, which was 
drawn at Colonel Drury's Chamber, expreſ- 
ſing their Neceſſities, and that they might 
not be left to periſh, and deſiring that the 
People of the Town might be ſatisfied; but 
that, going to deliver it, they met Secretary 
Long, who told them, it was to no Purpoſe, 
for there was no Money come in. That the 
Petitioners, having notice afterwards that the 
King was to depart from Breda, met together 


again, and drew a ſhort Petition, to put the] avoidable Calamity which our Loyalty 4 ; 
King in mind of his Promiſe to Secretary | hath reduced us unto, | x a 1 f 
Long, concerning ſatisfying the People of | And we ſhall cordially pray for your Majeſty. 9 
the Town, and the Relief of the Petitioners: | | 1 
Which Paper the ſaid Briſcoe delivered to the Colonel Drury further depoſed, that he 4 


Scots King, who threw it on the Table, at 
which they ſtood amazed, being likely to be 
left in Diftreſs; but the Lord Craven acci- 
dentally coming in, Briſcoe ſaid to him, Sir, 
We are a Company of poor diſtreſſed Gentle- 
men, likely to be left here in Miſery; (his 
Lordſhip ſaid, Mell; ) and the next Morning 
the King went away without giving any Re- 
lief to the Petitioners. And the Court de- 
manding, if there were any ſuch Words in 
it as barbarons and inhuman Rebels, he an- 
ſwered, he read it, and there was no ſuch 
Thing in it; the whole Scope of it being to 
relieve their Neceſſities, there was not ſo much 
as any Mention of the Parliament. 

Colonel Drury depoſed to the ſame Effect, 
adding, That Major Faulconer drew the Pe- 
tition himſelf in his Son's Paper-Book, and 


he had the Draught ready to produce; (ex- 


hibiting the Original to the Court at the ſame 
Time, under Faulconer's Hand;) in which 
Petition they ſnewed how they had ſerved the 
late King, and what Neceſſities they were in; 
that they gave this Petition to Secretary Long, 
who told them, it was in vain to deliver it to 
the King, for he had not a Piſtole left: That 
they followed Secretary Long, however, and 
folicited him for three Weeks together, but 
he ſtill put them off; whereupon they drew a 
ſhort Petition, the Day before the King 
went from Breda, to remind the King of the 
Promiſe he had made to Secretary Long, and 
deſiring that the Inhabitants of Breda might 
be relieved, or they would be undone : That 
Briſcoe, and the Deponent, delivered it to 
the King, who laid it on the Table; and Lord 
Craven coming in at that Inſtant, Captain 
Briſcoe, who had trailed a Pike under his 
Lordſhip, told him there were many Gen- 
tlemen ready to ſtarve, and deſired him to 


ſpeak a favourable Word to the Queen of 


Ne, 12, IV, 


cc 


Then the firſt Petition produced by Dru- 
ry, of Faulconer's own Hand-writing, was 
read in Court, being couched in theſe Words: 


May it pleaſe your Majeſty, 


* Cauſe of our long Silence; but now our 
© Neceflities, are grown ſo great and inſup- 
portable, that we are enforced either to 
c petition or periſh ; moſt humbly deſiring 
« your Majeſty to take into your Princely 
* Conſideration their Extremities, who have 
been ever ready to proſtrate their Lives in 
your Majeſty's Royal Father's Service 
© nor no leſs willing and ready to proſecute 
< the ſame in what your Majeſty ſhall com- 
* mand ; moſt humbly petitioning your Roy- 
« al Order, that ſome Courſe may be taken 
e for our preſent Subſiſtance; that our future 
«© Endeavours may not be buried in that un- 


dictated the Petition to Faulconer, who wrote 
it at his Chamber ; and that it was afterwards 
written over fair, and delivered to Secretary 
Long, and that the ſecond Petition was only 
to put the King in mind of his Promiſe. And 
being asked by the Court, whether the Words 
barbarous and inhuman Rebels were in the 
firſt Petition, he anſwered, That Faulconer 
moved to have the Words, barbarous and in- 
human Rebels, inſerted, but was anſwered, 


That as they were Soldiers of Fortune, it 


was uncivil Language, and therefore they 


would not give way to it: He added, that 


Captain Briſcoe was one of them that was 
pitched upon to deliver the firſt Petition, on 
account of the many Wounds he had receiv- 
ed, believing the King would commilerate 
their Caſe the more; and the Deponent was 
appointed the other, becauſe he was known 
to the Queen of Bohemia : That the Lord 
Craven was not preſent at the Delivery of 
the firſt Petition, but was there when the laſt 
was delivered, to remind the King of his 
Promiſe. The Colonel further depoſed, that 
Faulconer, being diſcontented they got na 
Money, ſaid, as they were going to Town, 
This is a horrid Thing, that we ſhould be in 
this Gaſe, to follow a Thing they call a King. 
God damn me, I will go into England, and 
do all the Miſchief I can. 

Then Witneſſes were produced, to ſhew 
that Faulroner was a Man that deſerved na 
Credit. 

Mooldridge, an Attorney of Clement'-Iun, 
depoſed, That Faulconer came to his Cham- 
ber, about a Twelvemonth before, and told 
him, he had been in the Law: Countries, and 
ſeen ſome Lords fit in Council with the King; 
that he had ſworn againſt the Lord Craven, 
which would bring great Advantage to the 
State; He had received fourſcore Pounds al- 


F.0D ready 


The Petition, 
H E great Senſe we have always dere 15 


= had of your Majeſty's preſent King Char- 
cc Condition, hath been the prime les II. 
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4 CRITICAL REVIEW off 


1652, 
4 Car. II. 


The Defence 
made by the 
Priſoner's 


Caunſel, 


ready for doing it, and expected a greater 
Reward. And as to Faulconer's Character, 
Mooldridge depoſed, that he was as wicked 
a Man as any in England, had ſpent his Eſ- 
tate and left his Country; that at Petersfield 
he drank a Health to the Devil in the middle 
of the Street, for which a Juſtice of the Peace 
bound him over to the Seſſions. Mr. Fack- 
ſon depoſed, That about five Years before, 
Faulconer was ranting and drinking Healths 
at Petersfield, and among others, drank a 
Health to the Devil, and ſaid, I have ſpent 
my Brother's Eſtate and my own, and will 
never want Money ; for while there is any in 
the Nation, I will get it one way or other; 1 
will do ſomething of 2 to be talked of, 
that the Name of Faulconer may never die. 

Mr. James Graham depoſed, That in the 
Year 1647. being in a Cellar with Faulconer, 
he took out a two and twenty Shilling Piece 
of Gold, and put it into the Deponent's Hand, 
and ſaid, God damn him, Blood and Wounds, 
he would bugger his Soul to Hell; and theſe 
Words he uſed frequently, to Man, Woman, 
and Child, and when he was corrected for it, 
he would anſwer, Damn him, Blood and 
Wounds, he would do it: But the Court de- 
manding of the Witneſs, it Faulconer ever 
did any thing upon him, he anſwered, No ; 
he was able todeal with as good a Man as he. 

Mr. Bradley depoſed, that he heard Faul- 
coner ſay, Our Saviour Chriſt was a Baſtard, 
and a Carpenter's Sen, and carried a Basket 
of Tools after his Father, 

Mr. Dyer depoſed, That Faulconer pro- 
cured a Man to perſonate Captain Biſhop ; 
that he confeſſed he had once an Intention to 
murder Captain Biſhop, becauſe he did. not 
ſupply him with Money ſo faſt as he expec- 
ted, though he had received ſeventy Pounds 
of the Captain. | 

Captain Ballard depoſed, That Faulconer 
counterfeited a Letter from Colonel Burgeſs 
to Captain Biſhop one of the Council of 
State, in order to get Money of Biſbop for the 
Intelligence, and would have had the Depo- 
nent carry the Letter, but he refuſed. 

Powel, a Juſtice of Peace of Middleſex, 
depoſed, that he committed Faulconer for 
Felony, and that he had the Reputation of a 
Highwayman. 

r. Goodman, Goaler of Ailesbury, de- 
poſed, that on the 20th of March 1648. 
Faulconer was committed to Ailesbury Goal, 
by Sir Thomas Saunders, and three other 
Juſtices of the Peace, upon Suſpicion of Fe- 
lony, Robbery, and Murder. 

To this Evidence, the Counſel for the 
Priſoner anſwered, that the Oath Faulconer 
had taken before the Commiſſioners for Se- 
queſtrations, was not duly proved; what 
had been produced being only the Tranſcript 
of a Copy of the Oath, as entered in the 


Journals of Parliament: And if the Words. 


barbarous and inhuman Rebels, were not in 
the Petition delivered to the King of Scots, 
there was what amounted to as much: The 
Petitioners ſay, They proftrate themſelves before 
him, and promiſe to proſecute his Cauſe, as 
they had done his Father's, who looked upon 
them as Rebels; that Mr. Faulgoner's Caſe 


+. 
— — 


was very hard, being employed at the Court 16. 


at Breda, as an Emiſſary and Spy for the 
Commonwealth; and at his return, givin 
an account of his Obſervations at Breda. 
had let ſomething fall relating to the Lord 
Craven, without any Deſign; that the Sub- 
ſtance of what Faulconer had ſworn, was ac- 
knowledged to be true, and that the very 
Words barbarous and inhuman Rebels were 
debated on drawing up the Petition, and he 
might forget whether they were inſerted or 
not, and therefore could not be charged with 
wilful and corrupt Perjury; it was but a Miſ- 
take at moſt : Beſides, they ſhould ſhew that 
he did not ſwear to the very Words, but 15 
that effect. | 
Then Captain Biſhop, one of the Com- 


miſſioners for ſequeſtred or forfeited Eſtates, ow 


e for 


was produced as a Witneſs in Behalf of Fayl- Faulk, 


coner, The Captain depoſed, that Faulconer 
had done great Service to the State ; that it 
was owing to him, the Commonwealth ſat ſafe 
atthat Hour, and that he himſelf (the Depo- 
nent) was now alive, and it was an ill Requi- 
tal to proceed in this manner againſt ſuch a 
Man, 

Then the Captain gave particular Inſtances 
of ſeveral Plots and Intrigues of the Royaliſts 
againſt the State, which he ſhewed, had been 
defeated by Faulconer's Means, (but the Edi- 
tor is not ſo good as to give us the Particulars, 
though they might have given us great Light 
into the Tranſactions of theſe Times. 

Captain Biſbop added, that he had never 
known Faulconer drink, or misbehave him- 
ſelf, but always obſerved him to be a ſober 
Man; that Horſnel, one of the Witneſſes a- 
gainſt Faulconer, was a diſaffected Perſon, and 
ordered to be tried before the High Court of 
Juſtice z that Colonel Drury was a Papiſt in 
Arms, and being brought before him to be 
examined, appeared a forward Witneſs, hav- 
ing the Lord Craven in his Mouth before he 
was queſtioned about him; and that in his 
Evidence here, he contradicted what he had 
ſworn before him; (but this appeared a miſ- 
take;) and as to Faulconer's having Money 
given him, Captain B{yhop obſerved it was 
but reaſonable he ſhould be rewarded for the 


Services he had done the State ; and, not-- 


withſtanding what had been ſworn againſt 
him, he believed the Subſtance of Faulconer's 
Information was true; and this was all that 
was requiſite ; for he ſwore but to that Effet, 
as he could teſtify, having drawn up the In- 


formation for him; and if thoſe words were 


not in, Faulconer directed them to be put in. 
Then Mr. Winſlow, another of the Com- 
miſſioners for ſequeſtered Eftates, being up- 
on the Bench, defired leave to inform the 
Court, that the Commiſſioners meeting at 
I/hitehall, to adminiſter the Oath to Faul- 
coner, the Information was read to them, 
which had been prepared by Captain Biſbop, 
and having no Clerk with them, and there 
being occaſion to make ſome Alterations, the 
Captain took the trouble of writing it over a- 
gain; after which it was read over to Faul- 
coner, and atteſted by him, and all the Com- 
miſfioners preſent ſubſcribed their Hands; ad- 
ding, that the Oath taken by Faulconers 
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The Obſey- 
wations of 
Faulconer's 
Caunſe / on 
the Evie 
dence, 


that the Information or Depoſition made 

ing Fre contained the Truth, the whole Truth, 
and nothing but the Truth. | 

Mr. Barners,another of the Commiſſioners, 
alſo declared that this was true. 

Then Lieutenant-Colonel Foyce was pro- 
duced as an Evidence for Faulconer, and 
ſhewed, that ſeveral Plots and Conſpiracies a- 
gainſt the Commonwealth, had been defeated 
by the Intelligence Faulconer had given of 
them ; (but theſe the Editor it ſeems, did not 
think fit to acquaint us with, as not being mate- 
rial, he ſuggeſts ; which ſhews either his Par- 
tiality, or a very great Defect in Judgment.) 

Colonel Foyce added, that Faulconer had 
been an Enemy to himſelf indeed, in ſpend- 
ing his Eſtate, but that he was always faithful 
to the Parliament; and he believed that Faul- 
coner had cuffed and buffeted ſome of the Wit- 
neſſes againſt him for their Malignity, and 
therefore nothing could be expected to come 
from them to Faulconer's Reputation; and 
that Faulconer had been ſent over to Holland 
as a Spy, on account of his Fidelity to the 
Commonwealth, | 

Lieutenant-Colonel Bardſey depoſed, that 
he ſet his Hand to the Petition at Breda; 
that the Lord Craven was defired to deliver it; 
but his Lordſhip ſaid he was no Courtier, he 
was a Servant of the States, and directed them 
to the Queen of Bohemia, who delivered it, and 
told the Petitioners, the King would do what 
he could for them; but he went away the 
next Morning. That Faulconer moved to 
have the Words barbarous and inhuman Re- 
bels inſerted in the Petition he drew; but it 
was oppoſed, and they were omitted. | 

Michel an Innkeeper depoſed, that Faulco- 
ner had lain at his Houſe a Year anda Half; 


that he was a Scholar bred up at the Univer- | 


ſity, and he believed a very honeſt Man. 
Captain Mowbray depoſed, that Captain 
Briſcoe, one of the Witneſſes againſt Faulco- 
ner, uſed to decoy the Engliſh Officers and 
Soldiers at Amſterdam on board the Dutch 
Ships, and ſell them for Slaves to the Planta- 
tions ; that the Dutch immediately clapt ſuch 
Engliſh Men under Hatches, and gave * 
ſix Dollars per Head for them when they 
were ſecured- That he had been acquainted 
with Faulconer five Years, and he behaved 
himſelf civilly, for ought he knew. 

Mr. Corey, (the Editor tells us) teſtified 
ſomething concerning Briſcoe's ſending Men 
to the Plantations, and that he would drink 
and ſwear ſometimes, as other Men did, that 
were accuſtomed to it. 

Upon this Evidence the Counſel for Faul- 
coner obſerved, that the Teſtimony of Captain 
Biſhop, and Lieutenant-Colonel Foyce, who 
gave an account of the Services he had done 
the Commonwealth, was to be regarded much 
more than the partial Evidence that had been 
given againſt him: That it appeared the De- 
ſign was not only to convict Faulconer of Per- 
jury, but, by this Conviction and diſcrediting 
of him, to undermine what had been done by 
the Parliament upon his Teſtimony, and o- 
ther concurrent Evidence, and to avoid the 
Sale the Parliament thought fit to make of the 
Lord Craven's Eſtate; That nothing had 


been objected againſt Faulconer's Credit while 
they had any other Stone to turn, though 
there had been great Endeavours made in Par- 
liament to prevent the Sale of that · Lord's Eſ- 
tate : When all other Means failed, then they 
fell to framing this Indictment of Perjury,---- 
Faulconer might have appeared guilty of ſome 
Extravagances, but they ſaw what Part he 
was appointed to act: He was to diſſemble, 
and appear what he was not, and perhaps when 
he was amongſt the God-damn-me's, and 
ſuch ſort of Men, he might ſeem like his Com- 
pany ; this might conduce to his Deſigns : 
The Part he was appointed to act rendered it 
neceſlary to diſſemble, and to wind and turn 
himſelf into all Shapes; and, though not 79 
drink a Health to the Devil, yet ſometimes 
hold a Candle to the Devil. 

That it was proved, the firſt Petition de- 
clared they would ſerve the King as they had 
ſerved his Father, and they ſerved his Father 
againſt the Parliament ; therefore their Peti- 
tion muſt be-underſtood to be entertained to 
ſerve the King againſt the Parliament. 

That it was a melancholy Caſe, when this 
Gentleman had performed ſuch Services for 
the Commonwealth, and Settlements had 
been made in Parliament grounded on his In- 
formation, that they ſhould be blaſted and re- 
verſed by an artificial Indictment, preferred a 
great while after: If he ſhould, for what he 
had done with a View of ſerving the State, 
be convicted of Perjury, it would be a Diſcou- 
ragement to all Men to undertake the like 
Employment for the future. Concluding, 
that if there was a Miſtake in what he had 
ſworn, yet it appeared not to be maliciouſly or 
corruptly done, and therefore the Jury ought 
to find for Faulconer. | 

To this Defence, the Counſel for the Com- 


monwealth replied, That the Evidence which 


The Reply of 
the Counſel 


had been given for Faulconer, tended chiefly 28 
to magnify his Services to the Common- FlLccner. 


wealth : "They did not diſpute his Services, 
they ſaid, but his having done good Service, 
as a Spy beyond Sea, did not licence him to 
give a falſe Accuſation of another kind, that 
had no Relation to what he was ſent about : 
And as to what Mr. Biſhop depoſed, that he 
made Oath 0 that Effect, Mr. Biſhop ated 
but the Part of a Secretary ; the Information 
was mended and ſettled by the Commiſſioners, 
and ſworn by Faulconer without the Words 
to that Effect in it; and it was not for a Clerk 
to come and ſay, the Words to that Effect 
ought to have been added; at that rate any 
Oath may be evaded. 

As to the Objection that had been made to 
Br iſcae's Credit, that he ſold his Fellow-Sol- 


diers to the Dutch Plantations, for twelve Sti- 


vers (Peace) a Day; this was but hearſay 
Evidence, what a Dutchman had been heard 
to ſay, and no Regard was to be had to it, 
nor would his being given to ſwear take off 
his Teſtimony. 
That the Words barbarous and inhuman 
Rebels, it appeared, were propoſed by Faul- 
coner himſelf, and upon a Debate rejected, 
which Faxlconer could not be ignorant of, or 
pretend not to know, when the Petition was 
drawn by himſelf. 
They 


re 


They had indeed brought ſome Witneſſes 
to ſupport Faulconer's Credit, but they were 
to conſider what damnable Blaſphemy had 
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Jury thereupon being impanelled and ſivorn; 16 
found him Guilty of the Perjury in the Indicr. 4 Gh 
ment mentioned; and thereupon the ſaid Faul. 


been proved againſt him, (in Relation to our 


K - r 
p wr - — — 4 » 
' ' C 22 — 
- 2 N 7 % . 3 „ 
2 — — a". | 
— r * - * _ — 
1 
— 9 L 5 


— 


Faulconer 
convicted. 


* 28 'Y 
—_— — 2 
» A SEEMED * -»- —— 5 
- 2 O = * 
— . "I AS” . 

. EEE Eoin 
— > A I" I £5 

— — v>, ” 

= 


Faulconer 


Saviour's Nativity, &c.) nor could there be 
any Excuſe for a Man's kneeling down, and 
drinking a Health to the Devil ; his good Ser- 
vices would not juſtify his complying with 
God-damn-me's, he was not ſent to do ſuch 
things ; beſides, they had proved he had per- 
ſonated another Man, and offered at ſuch a 
Villany as a Man would be aſhamed to name; 
theſe could not be palliated by any Service 
whatever: That Mr. Biſhop appeared a very 
forward Witneſs, and when he had given his 
Evidence, took upon him the Part of an Ad- 
vocate, and therefore could not be looked up- 
on as impartial ; he ſaid, indeed, that it was 
through Faulconer that the Commonwealth ſat 
ſafe at that Hour, but it was God they ſat 
ſafe by, and not by him; and when they 
were upon a Queſtion of Truth, Truth and 
Righteouſneſs were to be conſidered, before 
all the Service in the World. 

That it was evident, the Lord Craven 
was not concerned in the firſt Petition, in 
which they made the King of Scots Offers of 
their Service; this was three Weeks before 
the laſt Petition was delivered, which deſired 
nothing more, than that they might have 
Money to pay their Quarters ; and yet Faul- 
coner had ſworn, that in this laſt Petition, de- 
livered the Night before the King left Breda, 
the Petitioners offered to ſerve him againſt 
the Commonwealth, thoſe barbarous and in- 
human Rebels; which appeared to be falſe ; 
and where a Man ſwears what he knows to 
be falſe, Corruption is always implied. 

Nor was even this laſt Petition promoted 
by the Lord Craven, for it was delivered be- 
fore the Lord Craven came in: Neither 
would the Words to that Effect have helped 
the Defendant, if they had been in his Affi- 
davit, for there was nothing like the Words 
barbarous and inhuman Rebels, in either of 
the Petitions ; this could not be an Overſight 
in Faulconer, who was ſo well acquainted 
with the Contents of them ; and beſides, it 
Had been proved, that when he could not ob- 
tain what he deſired beyond Sea, he declared 
he would go over to England, and do what 
Miſchief he could. And, laſtly, as to the 
Objection, that the Oath he had made had 
not been duly proved, they found it recorded 
in the Journals of Parliament; and it was 
Not to be preſumed the Parliament would en- 
ter it into their Books, and cauſe a Noble- 
man's Eſtate to be ſold upon it, if no ſuch 
Oath had been made. 

After the Reply, the Judges delivered their 
reſpecti ve Opinions, but the Editor has not 
thought fit to give us their Reaſons, or to tell 
us whether the Court were divided, or una- 
nimous: He ſays no more, than that Faul- 
coner was convicted of Perjury, and that 
thereupon the following Order was made by 
the Court : (viz.) | 

The Defendant was this Day brought into 


HR 3 Court, under the Cuſtody of the Marſhal, up- 


ment 2 iven. 


on an Indictment for Perjury, whereunto he 


had formerly pleaded Not Guilty; and the 


coner is committed to the Cuſtody of the ſaiq 
Marſhal, there to remain until, &c, ; 


Here we ſee ſome of thoſe infamous Arts Be 1 
ark; ; 


practiſed by the Rebels, to dive into th 
Prince's Councils, in order to betray him 
and prevent his Reſtoration : They made 
Choice of the moſt abandoned W retches, ſuch 
as would curſe and ſwear, blaſpheme, perjure 
themſelves, or commit any Villany to pro- 
mote the good Old Cauſe: All was innocent, 
all was meritorious, that was done to ſupport 
their Uſurpation; the End, in their Opinion, 
ſanctified the Means, how deteſtable ſoever: 
Such a Complication of Wickedneſs never was 
charged and proved upon any one Man as up- 
on Faulconer; and yet did theſe Uſurpers 
skreen him from Juſtice, in Conſideration of 
the Services he had done their Common- 
wealth.----And we find ſome of their Leadin 

Men declaring at this Trial, That to Faulco- 


ner was owing the Safety and Eſtabliſhment ef 
their State : The Counſel for the Common- 
wealth, indeed, denied it, and inſiſted, that 
their Eſtabliſhment was the J/ork of God. But 
as their Uſurpation was founded in Treachery 
and Rebellion, and evidently ſupported by 
ſuch Inſtruments as theſe, though God in his 
Wiſdom ſuffered the Uſurpers to tyrannize 


eir Fay leoner's 


nal, 


over the Subjects of this Kingdom'for a Time, 


their Power and Influence ſeem to be de- 
rived immediately from the Prince of Dark- 
neſs, rather than from that Being, that is of 
purer Eyes than to behold Iniquity with 
Pleaſure. | | 

Even their grand Argument of Succeſs, to 
prove the Juſtice of their Cauſe, failed them 
ſoon after; and God was pleaſed to work a 
much greater Miracle for the Reſtoration of 
their Lawful Prince, in Peace, without the 
leaſt Bloodſhed or Oppoſition, than they could 
pretend he ever wrought in all the Victories, 
they were permitted to obtain over their So- 
vereign and their Fellow- Subjects. The Re- 
gicides themſelves, when they were brought 
to Juſtice, acknowledged, that God had ſpit 
in their Faces, and diſclaimed their accurſed 
Cauſe, of which they had long impiouſly de- 
clared him the Grand Patron and Protector. 

I cannot diſmiſs this Trial without ob- 
ſerving the extreme Diſtreſs, both the King 
and his faithful Subjects were reduced to, du- 
ring this intolerable Uſurpation : Thoſe of 
them that remained at home, were plundered, 


impriſoned, decimated, and forced to com- 


pound for their Eſtates over and over again, 
till they had nothing left: Impious Villains 
were encouraged to draw them into Plots for 
the Reſtoration of their Sovereign, and then 
betray them; perjured Men were frequently 
ſuborned to ſwear them out of their Lives and 
Eſtates. In this Trial we have an Inſtance 
of the Lord Craver's loſing his Eſtate, on the 
Teſtimony of the -infamous Faulconer, who 
ſwore he had promoted a Petition to his Ma- 
jeſty King Charles II. in which he ſtiled the 
Uſurpers barbarous and inhuman Rebels; 
when Faulconer himſelf appeared to be the 
Man that propoſed that Expreſſion, and * 
| | 1 


1653 
x Car, ] 


22 


Lilburn's 
Tr tal, . 


His acecu 


of the Cc 


fmo th 


Proſecut ic 


4 Reſo 
of the C 


| Fohsto | 


ond ban 


A Bi] 
baniſh 


brought 


the 8 T A T E 


TRIALS. 


—_— A 8 


mm_— 


1652 
4 Car. II. 


7653. 
x Cat. II. 


WAS 


Lilburn's 
Trial, 


H:s account 
| off the Ccca- 


fmo this 
F Proſecutions 


it was unanimouſly rejected by the Cavaliers. 
If it be faid, that the State was ſo juſt to pro- 
ſecute Faulconer for this notorious Perjury, I 
cannot tell with what Views they might ſuf- 
fer this 3 but it appears that they had ſeveral 
Times before ſaved him from the Gallows ; 
and even now, when he was evidently con- 
victed of the Perjury, they would not permit 
him to be puniſhed for it: And it is =wy 
poſſible that ſome of the Chiefs of the Rebels 
found their Account in recovering the Lord 
Craven's Eſtate for him again, or Faulconer's 


no doubt his Lordſhip made very large Offers 
toſome of their Grandees to preſerve ſome 
Part of his Eſtate from Sequeſtration. 

Nor were the Hardſhips of the Cavaliers 
abroad leſs than theirs at home: We find the 
King himſelf reduced to that Neceſſity, that 
he had not a Piſtole left, and all his Adherents 
ſtarvinginthe Low Countries and elſewhere, 
inſomuch that many of them fold themſelves 
to the Dutch for Slaves, and were tranſported 
to their Plantations; as many Engliſh and 
Scots Gentlemen had been before to the Eng- 


Perjury had never been animadverted upon; 


liſh Plantations by the Uſurpers themſelves. 


The Trial of Lieutenant-Colonel Joun LIL BURN, for Felony, in re- 


turning to England, (after an Ordinance of the Uſu 


rs made for 


his 5” gens) at the Seſſions at the O/d-Baily, London, the 15th, 


14th, 15th, an 


IEUTENAN T-Colonel Lilburn 

, relates, that he had been Solicitor for 

his Uncle, George Lilburn, Eſq; and 

Mr. Joſiab Primate, for the Recovery of a 
Colliery in the County of Durham, valued 
at 5000. per Ann. taken from them by Force 
and Violence by Sir Arthur Haſlerig ; that 
they, the Plaintiffs, preferred a Petition to 
the Parliament for Juſtice, but Sir Arthur, 
by his Intereſt, procured a Report in his Fa- 
vour ; and that thereupon the Parliament vot- 
ed the Plaintiff's Petition to be falſe, malici- 
ous, and ſcandalous, that Sir Arthur had not 
been guilty of Oppreſſion or Tyranny, as the 
etition charged ; that the Petition ſhould be 
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if he kneeled at their Bar to receive Sentence, 


out uſing any baſe or wicked Means to effect 
bis Deſigns ; that ang the Report had been 
made to the Houſe in Favour of Sir Arthur, 


Haſlerig's private- Correſpondence with the 
Commiſſioners of Sequeſtrations;) but if they 
had not, there was no Law. to authorize the 
Parliament to paſs ſuch a Sentence upon him: 
He would therefore be cut in ten thouſand 
| Pieces before he would kneel, and thereby 


1653, p 
5 Car. II. 


eels | 


he ſhould ſeem to acknowledge the Juſtice of H refiſes” 
it; whereas he had broken no Law, but fol- * <7 ** 


re the 


lowed a juſt Cauſe in an honeſt Way, with-"Huc. 


they had fully proved every Clauſe and Cir- 
| cumſtance in their Petition (except Sir Arthur 


durnt by the Hangman, and that Primate betray his own, and the Nation's Liberties. | 
the Petitioner, ſhould pay ſeven. thouſand | : In the mean Time a Petition was preſented 4 Petition 


4 Reſolution 
of the Com- 
mon: 0 fine 


ond bani/6 
din, 


Pounds, or lie in Priſon till it was paid. And wh Multitude of People, in the Behalf of“ i S 


on the 15th of January, 1651-2, made ſe- 
veral Reſolutions againſt him the ſaid Lieu- 
tenant-Colonel Lilburn, who had ſolicited 
the Cauſe for his Uncle and the ſaid Primate, 
viz. That he ſhould pay 3000 J. to the Uſe of 
the Commonwealth, 20001. . to Sir Arthur 
Haſlerig, and 2000 J. to the Commiſſioners for 
compounding with Delinguents (for flandering 
them before the Houſe, . I preſume.) - .. 
They reſolved alſo That Colonel Lilburn 
fhould be baniſhed out A England, Scotland, 
and Ireland, and the Territories thereto belong- 
ing, making it Felony for him to return thither ; 
and that he ſhould depart within thirty Days. 
That the Serjeant at Arms ſhould appre- 
hend him, and bring him to the Bar, of the 
Houſe, to receive 133 on the Tueſday 
following; and he thereupon ſurrendered him- 
ſelf voluntarily to the Serjeant, and was 
brought into the Houſe on the Day prefixed, 
when the Speaker ordered him to kneel, but 
he refuſed z whereupon they ordered him to 
withdraw, which he did, and afterwards a 


Al fir hi Bill was ordered to be brought in for his Ba- 


an iſhment 
lug bt in, 


niſhment, and that ten Days of the Time 
ſhould be taken off, that had been allowed for 


his Departure, by the aforeſaid Reſolution: | P 


Mr. Lilburn ſays farther, that he ſent the 
Houſe Word by their Serjeant, that the Rea- 
ſon, he refuſed to kneel, was not out of any 


Diſreſpe& to the Houſe ; but he apprehended ; 
N 1a, V. 


lonel Lilburn, being directed To the ſupreme 
Authority, the Parliament of the Common- 
wealth of England, and entitled The humble 
Petition of many well affefted People, inhabi- 
ting the City of London and Weſtminſter, 
Southwark, and Parts adjacent, in behalf of 
the juft Liberties of. the free People, of Eng- 
land, highly concerned in the Sentence againſt 
Lieutenant- Colonel John Lilburn. 
In this Petition they tell this Rump, or 
Refuſe of a Parliament, that if Colonel Lil- 
burn's manifold Services for their Cauſe could 
be forgotten, and they looked upon him but 
as the meaneſt of well- affected Perſons, yet 
in their late Cenſure of him, they apprehend- 
ed the native Rights of the Subject to be ſo 
invaded, that there never was greater Occaſion 
to apply for Redreſs. | | 
For if he had in reality been an Offender, 


before the Fact, and ought to be proſecuted 
in the Courts of Law, and be convicted by a 
Jury, and ſuch Puniſhment inflited as the 
Law preſcribed. The Law declared that no 
Freeman ſhould be adjudged o Life, Liberty, 
or Eflate, but by Juries, a Freedom which 
arliaments in all Ages contended for, as the 
| Birthright and Inheritance of the Subject, as 
appeared in the Petition of Right, which 


this very Parliament once ſtiled A moſt excel- 


lent Law. 
Qqq They 


he muſt be ſo by ſome Law in being, made 
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They truſted therefore, this Parliament would 
preſerve their Rights entire to them and their 
Poſterity, from the Encroachments of thoſe that 
would innovate upon them: They conceived 
alſo, the Original of theſe unhappy Differences 
between Sir Arthur Haſlerig and Mr. Lil- 
burn, were occaſioned by Sir Arthur's ſtopping 
ſome Money that was due to Mr. Lilburn, 
without legal Proceſs; and that, had theMatter 
been duly tried by a Jury atcommon Law, all 
the Inconveniencies ariſing on his Proceeding 
had been avoided ; that the Way of determin- 
ing Cauſes by the major Votes of a Commit- 
tee, was not ſo ſatisfactory as the Verdict of a 
Jury, where a Man might have his Challenges 
to thoſe that were evidently partial, or other- 
wiſe unqualified to judge of the Fact. : 

They took notice alſo, of the Exorbitance 
of the — Fines laid upon him, amounting 
to ſeven thouſand Pounds, which was more 
than the Colonel could ever be ſuppoſed able 


to pay, and was therefore contrary to Magna 


Charta: Nor did their Sentence reſt here; 
but they had condemned him to Death, if 
ever he was found in England, and that with- 
out any Crime laid to his Charge, for ought 
appeared (the Report of the Committee not 
being ſuffered to be publiſhed); and all this 
without any legal Proceſs commenced againſt 
him, or being allowed a Trial by Jury, which 
in Caſes of Life had never been denied a Com- 
moner in the worſt of Times. 2 

They pray therefore, 1. That the Parlia- 
ment will revoke their Sentence againſt Colonel 
Lilburn: 2. That they will permit the Parties 
to proſecute their Cauſe at Law. 

But the Parliament taking no notice of the 
Petition, the Colonel defired the Speaker's 
Paſs to go beyond Sea in purſuance of their 
Sentence; and this being denied him, he, ſet 
out for Dover, attended by a Multitude of his 
Friends, where producing the Common's 
'Votes for his Baniſhment, the Cuſtom-houſe 
Officers ſuffered him to paſs, and he arrived 
ſoon after at Am/terdam, where he met with 
the printed Act for his Baniſhment. 


This Act or Ordinance, is entitled An A 


The F- Ver the Execution of a Fudgment given in Par- 


The Afr 


51. Baniſh- 
rient, 


liament againſt Lieutenant-Colonel John Lil- 
burn, and recites, that, whereas upon the 15% 
of January, 165 1. a Judgment was given in 
Parliament, againſt the ſaid Lilburn, for High 
Crimes and Miſdemeanors, relating to a falſe, 
malicious, and ſcandalous Petition preſented 
to the Parliament, by Jeſiah Primate of Lon- 
don, Leatherſeller (and, as I preſume, drawn 
up by Lilburn) ; it was therefore enacted that 
the ſeveral Fines, impoſed by the ſaid Judg- 
ment on the ſaid Lilburn, ſhould be forthwit 

levied and paid, and that the ſaid Lilburn 
ſhould within twenty Days, to be accounted 
from the 15th of Fanuary 165 1. depart out of 
England, Scotland, Ireland, and the Iſlands, 
Territories, and Dominions thereof; and if 
he ſhould afterwards be found, or ſhould be re- 
maining in England, Scotland, or Ireland, or 
within any of the Iſlands, Territories, or Do- 
minions thereof, he ſhould be adjudged a Felon, 
and be executed as a Felon, without Benefit 
of Clergy ; and all Perſons, who ſhould har- 
bour or conceal him, ſhould be adjudged ac- 


ceſſary to the Felony after the Fact. 


tute made in the Parliament of the Common- 
wealth of England, holden the 30th of Fanu- mu 


| 
The Colonel returning to London, in June 
1653. was apprehended and carried before 


475 Foul, then Lord Mayor, who made his 


ittimus, and ſent him to Newgate, and he 


was brought to his Trial at the O!d-Baily 34 


the 13th of July following. Mr. Lilburn bei 
arraigned, and required to hold up his Hand, 


deſired the Court to inform him what that Hi, 


Ceremony meant; and whether he held up a 


his Hand or not, does not appear ; but he tell; 
us that, after a great deal of Wrangling on that 
Point, he ſaid, Ay Lord, I muſt acknowledge 
my Name to be John Lilburn, Gent, Son of 
Richard Lilburn, » Thickley-Punchardon in 
the County of Durham, Eſq; and I am here 
ready to anſwer any Thing any Man hath tg 
lay to my Charge. Then the Indictment waz 
read ; and it being demanded if he was Guilty 
or Not. guilty, he made a Speech, applying 
himſelf to the Chief Baron Mylde, and defir- 
ing he might ſpeak to the Inſufficieney and 
Illegality of the Indictment; for he apprehend- 
ed it would be too late to aſſign Errors after 
he had pleaded: He alſo deſired he might have 
a Copy of the Indictment, and Counſel affign- 


ed him; abſolutely refuſing to plead; till he 


had an Order for them: And after having 
been brought ſeveral Times before the Court, 
and threatened ſeverely if he refuſed to plead, 
he did at length obtain a Copy of the IndiQ- 
ment, which ſet forth, that, in and by a Sta- 


ary, 165 1. entitled An Act for the Execution 
of a Fudgment given in Parliament, againſt 
Lieutenant-Colonel Jolin Lilburn, it was enact- 
ed, that the ſaid ohn Lilburn ſhould within 
twenty Days (to be accounted from the 15th 
of January 1651.) depart out of England, 


Scotland, Ireland, and the Iſlands, Territories 


and Dominions thereof, and if he ſhould after 
that time be found, or ſhould be remaining 
within England, Scotland, Ireland, or any of 
the Iſlands, Territoriesand Dominions thereof, 
he ſhould be adjudged a Felon, and executed 
asa Felon without Benefit of Clergy ; and that 
the ſaid John Lilburn, the Statute aforeſaid not 
weighing, nor the Puniſhment therein con- 
tained, any whit fearing, after the Time 
limited, viz. on the.15th of June 165 3. was 
found and was feloniouſly remaining in En- 
glaud, viz. at London, in the Pariſh of Giles 
without Cripplegate, in the Ward of Cripple- 
gate London, againſt the Form of the ſaid 
Statute, the publick Peace, &c. 5 

Mr. Lilburn put in his Exceptions to the 
Indictment on Saturday the 18th of Juh, 


becauſe they were not ſigned by his Counſel ; 


to which Mr. Lilburn anſwered, they had , ' fend 


aſfigned him Counſel but to one Point; where- 
as he had ſeveral Pleas and Exceptions to the 
Indictment, which his Counſel durſt not ſign, 
unleſs they were aſſigned his Counſel at large: 
T hat his Counſel alſo informed him, that all 
the Judges and Lawyers in England were not 
able to draw up a legal Indictment on the Act 
of Baniſhment of the 3oth of Fanuary 1651. 
and the Votes or Judgment as it was called, 
of the 15th of January 165 1. upon which it 


was grounded ; for that the Judgment and the 
| 6 Execution 


— 


— 


The Indif« 


9 the In- 
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76:3. Execution of the Judgment ought to be like a 
Car. II. Pair of Indentures ; tally exactly in every 
WS Circumſtance: But in the pretended Judg- 
ment, and the Act for the Execution thereof, 
there were theſe three Eſſential differences. 
Firſt, The Judgment ſaid, Lieutenant Colo- 
nel Jobn Lilburn ſhall be baniſhed, and depart 
out of England within thirty Days, and the 
AR for executing the Judgment ſaid he ſhall 
depart within twenty Days; fo that there was 
ten Days Difference betwixt the Judgment 
itſelf, and the Act for the Execution of it. 
Secondly, The Judgment baniſhed him out of 
England, Scotland, and Ireland, and the Iſlands 
and Territories thereto belonging, but not out 
of their Dominions; ſo that Wales being de- 
nominated in Law a Dominion, he might ſe- 

curely have lived in Wales all his Days; not- 
withſtanding that Judgment: But then comes 

the Act of the 3oth of Fanuary 1651. which 
is called an Act for the Execution of the ſaid 
Judgment, and baniſhes the ſaid John Lil- 

burn out of England, Scotland, Ireland, and 
the Iſlands, Territories and Dominions there- 
of; ſo that here was another eſſential Diffe- 
rence between the pretended Judgment, and 
the Act for the Execution thereof. Thirdly, 
The Judgment ſays, IF he ſhall return into 
England at any Tims after the Expiration 0 
the 2 thirty Days, 
Felon, &c. But the Act ſays, F he ſhall return 

to England after his Baniſhment. | 

 Whereupon the Court gave him time till 
Six in the Evening, that his Counſel might 
ſign his Exceptions; but Lilburn obſerved that 
the Time was ſo ſhort, that it would be im- 
poſſible to get their Hands, and that they had 
ſo long denied him his Right in this particular, 
that moſt, if not all his Counſel were gone the 
Circuit, adding that he was moſt concerned in 
the Exceptions; his Life muſt pay for the 
Faults in them, if there were any ; and there- 
fore preſſed that they would accept them with- 

out his Counſel's Hands ; but the Court tol 

him this could not be admitted. | 
* an , Lilburn replied, it was very well known, 
wette. 44. that the greateſt Men now i England were 
ninfration, his AdVerſaries, and it was no great Difficulty 
for them to cruſh any Man they ſet themſelves 
againſt : That his Counſel durſt not oppoſe 
ſuch potent Enemies, nor was it reaſonable 
2 ſhould; they were Men of great Eſtates, 
and great Practice, and it would probably be 
their Ruin; he could not in Conſcience deſire 
it of them, and therefore again deſired they 
would accept his Exceptions under his own 
Hand: But they refuſed, and ordered him to get 
his Exceptions ſigned before Six that Evening. 
— Mr. Lilburn, being brought into Court again 
Exceptions At Six in the Evening, ſaid, his Exceptions 
57 were ſigned by Mr. Norbury and Mr. Mayn- 


1 


for his Folly, in not demanding Oyer, or hear- 
ing in open Court, Of the Act of Baniſhment, 
the Judgment upon which it was grounded, 
and of the Crimes that were charged as the 
Occaſion of it; that it was his Right in Law 
to have Oyer of theſe, and afterwards Copies of 


| gal, or if no Crimes in Law were charged, on 


ard; and that they blamed him very much- 


which the Fudgment could be founded, all was- 
null and void; and what was not good Origi- 
nally, could never be made ſo by Tract of 
Time; and what was not ſound and ſubſtan- 
tial in its Foundation, could never be made ſo 
by the Superſtructure. He confeſſed they had 
not Time to draw up a formal Claim of this 
Right; but, according to their Inſtructions, 
he had got a Paper drawn up and engroſſed, 
which was ſigned with his own Hand ; but 
the Court refuſed to receive it, becauſe it was 
not ſigned by his Counſel. | | 

W hereupon Liiburn ſaid, his Counſel adviſ- 
ed him to dwell upon his Demand of Oyer, as 
his Right, being his chief Shield and Buckler 
to defend his Life ; demanding, if they would 
rob him of his Birthright; the Benefit of the 
Law ? which he repeated ſeveral Times, with 
an exalted Voice, when the Court interrupted 
him; telling them, If they denied him Juſ- 
tice, and would not permit him to ſpeak for 
his Life, he appealed to all the People that He appeal: 
heard him that Day, declaring, that the Lord Sn tbe 
Mayor and the Court robbed him of his Birth- People, 
right, and would not ſuffer him to ſpeak for his 
Life ; and being Maſter of very good Lungs, 
he perfectly drowned the Voices of his Proſe- 


of | cutors, and abuſed the Recorder Steel, and the 
e ſhall be adjudged 4 


Attorney-General Prideaux very handſome- 
ly; and when the Court endeavoured to brow- 
beat and ſilence him, he cried out again, My 
Lord, will you murder me without Law, by 
robbing me of my Birthright, and denying me 
Oyer of the A# &c? My able honeſt Coun- 
ſel have commanded me to dwell upon m 
Demand of Oyer as upon my Life; if this 
were granted me I am ſecure; for you can 
produce no legal Act of Parliament, or Judg- 
ment againſt me, nor have I ever committed 
any Crime to found them upon, 

At length the Court, weary with the Op- 
poſition he made, told him, if he put in the 
Exceptions he had under his Counſel's Hand, 
they aſſured him, in caſe his Counſel, at their 
next Meeting, would avow his Demand of 
Oyer, they would grant it: Whereupon Mr. 
Lilburn delivered in his Exceptions ; in which 
the Objections he had made verbally to the 
Proceedings, were drawn up in Form, and 
ſigned by his Counſel Norbury and Maynard. 

Lilburn afterwards made a Speech to the 
Court, in which he repeated much of what he 
had ſaid before, and then withdrew. He ob- 
ſerves; that the Court were in ſuch Confter- 
nation when he appealed to the People, that 
they thought fit to ſend for more Forces to 
protect them, though Colonel Okey had a 
ſtrong Guard of Soldiers there from the Be- 
ginning of the Trial. 

Neither Mr. Lilburn or his Friends give a- ½ 717 
ny further Account of his Trial, only it ap- inperfee, 
pears he was acquitted by the Jury ; from 
whence, I preſume, his aw 
over- ruled. The Jury were afterwards call-““ 
ed before the Council of State, and examined 
concerning their Verdict; but it does not a 
pear any of them were puniſhed for the Ver- 


. . N „e & 
_ 9393 —————— 


Court to the 


xceptions were all He vas ge- 


them, to enable him to perfe his Exceptions, 


| dict they had given. ame of Lil- 
for they informed him, Thar, if no legal A# Wa burn's bl 


Among other Expreſſions of Lilburr's at the burn's 6:1d 
Trial, it is related by ſome, he told the Court, Pp" 
TAs That 


could be produced, or if the Judgment was ille- 
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1653. That the A for his Baniſhment, was an un- Lawful Prince had ever been: They com- 16. 
cn. og; Bi hn, and a treacherous A; | plain of thoſe very Abuſes, for the Redreſſing 5 Cur it 
hat be doubted not to ſhatter it to Pieces; they | of which they had been ſpirited up into a wry 
could not make an Adi of Parliament fince the Rebellion againft their Natural Sovereign, 7a 
King's Head was cut off: That if there was | and made acceffary to his Murder. They 
any Judicatory in Parhament, it was in the | obſerve that Men were condemned without 
Lords and not in the Commons; they had | alegal Trial, that they were exorbitantly 
nothing to do to ſentence any but their own | fined, beyond the Value of their Eſtates; 
Members: That all Crimes ought to be ad- | and an Ordinance of Parliament made for 
judged by the Common Law; Acts of At- baniſhing a Man, who had offended againſt 
tainder were unlawful: He told them, They | no Law in being. So ſenſible now were the 
made the Land groan with their Oppreſſions. | People of the | ypocriſy of their Leaders, 
To Prideaux be ſaid, It is the Admiration | that it was not in the Power of the Ufurperg 
of my Soul, that a Man ſhould fit in Judg- | to pack a Jury to convict this Malcontent: 
ment on me that thirſts after myBlood But his Acquittal was of little Advantage to 
The Army, he ſaid, had, many of them, | him; the Nation was then governed with 4 
been very good Inftruments to deliver them | Rod of Iron, and fince they could not get 
from Tyranny, but he wiſhed they had not | him condemned in the Courts of Law, they 
then a greater Tyrant (meaning Cromwell) | made uſe of pure Force, and detained this 
than they had delivered them from : His Jury, | rough Member of the Church-Militant, who 
he called, His honourable Fury, and affirmed, | bad done and ſuffered ſo much fot the goed 
that it was They that were the Keepers of the | Old Cane, in Priſon to his dying Day; and 
Liberties, of England; they were Judges of | though he had quarrelled with, and oppoſed 
the Law as well as of the Fact, © every Government he had lived under, it ap- OP" 
debe, All the World muſt allow Mr. Lilburn's | pears, he became at laſt a peaceable Quaker, Cs. 
Lilburn's Remarks on this Proſecution were very juft ; | and difelaimed the Uſe of Carnal Weapons. 
Trial... indeed he was furniſhed with them by ſome I ſhall only obſerve further, that That 
of the ableſt Counſel in England ; and, if he Rump of the Commons; that then went under 
was not the Author of them, yet his Cou- the Name of the Parliament of the Common- 
rage in repeating and maintaining thoſe Max- | wealth of England, aſſumed a greater Power, 
ims they had furniſhed him with, and in a | both in Civil and Criminal Caſes, than the 
Manner telling Cre-mwel! to his Face, that his | Houſe of Lords, or Commons, or both of 
Power was uſurped, and his Adminiftration | them united, had ever exerciſed before the 
tyrannical, was very heroical, and what few Conſtitution was ſubverted ; fining and 
Men durft have done; when he was arrived | baniſhing Men at Pleafure, without hearing 
at that Height of Power. | them in their Defence ; though indeed, they 
And here we fee how ſenſible the City of ſeem at this Time to have been no more than 
London, and the whole Body of the Nation, | the Uſurper's Tools, to execute his Decrees, 
were, as well as John Lilburn, of the Op- | notwithſtanding the pretended Government 
preſſions they ſuffered; and how much they | was exerciſed in their Names. | 
had contributed tothe Subverſion of the Laws, | I ſhould have taken notice before, that the 
and enflaving themſelves and their Pofterity, | Corpſe of John Lilburn, after he was dead, — 
by adhering to their hypocritical Leaders : | was brought by the Quakers to their Meeting- n. 
We ſee they petitioned, threatened, and up- | Houſe at the Bult and Mouth, in London, 
braided the Uſurpers with deſtroying that | where it was put into a plain Coffin, with- 
Conſtitution they pretended to preſerve, and | out any Pall or other Covering, and from 
deluding them with ſpecious Pretences of | thence carried, in Contradiction to antient 
defending their invaded Liberties, till they | Cuſtom, with the Head foremoſt, to the New 
had goſſelled themſelves of Sovereign Power, Church-Yard at Bethlehem, where it was 
and eſtabliſhed their Tyranny, and then be- interred, without Chriſtian Burial, or any 
coming much greater Oppreſſors than their Ceremony, but the Sighs of the Brethren. 
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1653 Proceedings in the Upper-Bench (as the King's-Bench was then de- 
— nominated) on a Habeas Corpus, brought by Captain Jo N STREA- 
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Corpus be liſh and of the following Tenor: row of St. Martin, to undergo and re- 
broughtd % By the Keepers of the Liberties | . ceive thoſe Things which our ſaid Court 
&« of England, by Authority of Parliament, | of Upper-Bench ſhall then and there order 
<< to the Keeper of the Priſon of the Gate- | concerning him in this Part. And this 
«* houſe, &c. We command you, that 'the | * you may not omit at your Peril, and muſt 
« Body of John Streater, in the Priſon un- | bring with you this Writ. Witneſs Henry 
« der your Cuſtody detained, as it is ſaid, | ** Rolle, (the Chief-Juftice) at I gſtm. 12- 
* together with the Day and Cauſe of his Now. 1653.” 
e taking and detaining, by whatſoever Name | Captain Streater being brought before the cri 
<< the ſaid Jahn is called therein, you have | Court the 23d of November, the Return of « Worn 
& before us, in the Upper-Bench at Mast- 


The Habeas / [ \ H E Habeas Corpus was in Eng- minſter, on Wedneſday next aſter the Mor- 


——_— 8 
hows r 
»„ _ 


. - 
* _ — ©. 
— 


8 A PI 


—— — 
> SLE at 


© 2 * 
Gn — —— —_— 
Y 
— — 


3 


be Cout* 
the Habeas Corpus was read, wherein were 7 7 Stath 
| recited 


— 
—̃ — — 6 
— ” 0 


— 
— — 7 


—— 


— A - -— —— 
— - — 
a=, 


— — 


— 


STATE TRIALS. 


—— 


1653 recited two Warrants; the firſt by the Coun- 


Car. II. ci ate, dated 12 Sept. 165 3. and direc- 
8 1 yy Keeper of = Gatehouſe, com- 
manding him to receive and keep the Body 
of the ſaid Fohn Streater, committed for 
publiſhing of ſeditious Pamphlets againſt the 
State: The other was a Warrant figned by 
the Speaker of the Commons, dated the 21ſt 
Ardeintinin of Nov. and directed to the Keeper of the 
> Gatehouſe, commanding him, by Virtue of 
-- be an Order of Parliament, made the ſame Day 
Speater ofib* to receive and keep the ſaid John Streater 
Conn" Priſoner, till he ſhould be delivered by Order 
of Parliament. 

Then the Priſoner's Counſel moved, that, 
as tothe firſt Order, if there was no more 
than the publiſhing of ſcandalous Pamphlets, 
he might be bailed ; and the Court being of 
Opinion he ought to be bailed, ordered the 
Priſoner to ſpeak to the ſecond Warrant. 
Whereupon Captain Streater ſaid, As to the 
ſecond Part of the Return, which mentioned 
an Order of Parliament, he had this Excep- 
tion: That it did not mention any Cauſe of bis 
Impriſoument. 

And whereas it had been objected, That 
the Parliament was not bound to ſhew Cauſe 
upon a Commitment, he hoped the Parlia- 
ment would not encourage the maintaining 
an Argument ſo repugnant to their Honour, 
and which had, within Memory, been con- 
demned by the Parliament themſelves : That 
the Parliament on the 17th of March, 1648. 
had declared, That their Authority was only 
by Law; that they were ſenſible of the Ex- 

cellency and Equality of the Law of England, 
and would uphold the true approved Rules of 
Law: They had declared alſo, That the 
good old Laws, and Courts of Juſtice, and 
the Cuſtoms of England were the Badges of 
their Freedom, Rights, and Privileges ; that 
by MAGNA CHARTA, none ſhall be taken or 
impriſoned, but by legal Proceſs, according to 
the old Law of the Land; and there being no 
lawful Cauſe ſhewn in the Return, let the 
Command come from whence it will, the 


He moves to 


bc bailed. 


That an Order of Parliament could not re- 
peal or ſuſpend Laws; and Sir Edward 
Coke obſerves, that even an Act of Parliament 
is not pleadable in a Court of Record, but by 
Record or under Seal. much leſs an Order of 
Parliament that is not recorded on the Parlia- 
ment Rolls itſelf, 
Ne Attorney The Court demanding of the Attorney- 
| Geral ps General, what he had to offer in Anſwer to 
pave this, he ſaid, he ſhould not argue upon it; 
ale. for the Priſoner was committed by an Order 
of Parliament, who need give no account of 
their Reaſons for it to that Court; it was their 
Pleaſure to commit him, till he ſhould be 
cleared by an Order of the ſame Power, and 
the Court could not but remember Orders of 
the like Nature. To which it was ſaid, 
There had indeed been the like Orders, in the 
Caſes of Lilburn, Chetwin, and others, who 
made their Application to the Parliament, and 
if the Priſoner would apply himſelf to the 
Houſe, they would do him Juſtice ; but as 
he was committed by them, who were a ſu- 


perior Court, and they only knowing the 
Ne. 13. I. | 


Law would warrant his being diſcharged : 


Cauſe of his Commitment, it. was not ft for 
the Upper-Bench to controul the Parliament, 
or to enquire into it, That the Parliament 
were the ſupreme Power, and might alter or 
ſuſpend the Laws as they pleaſed, and were 
not obliged to expreſs the Cauſe of Commit- 
ment, as inferior Courts and Officers were ; 
that their Orders were no more to be queſti- 
oned than their Acts; and there was no Ne- 
ceſſity of reading a Bill three Times now, as 
when the Legiſlative Power was in King, 
Lords, and Commons. Mr. Juſtice Nichols 
alſo ſaid, he had known ſeveral Acts of Par- 
liament paſſed on once reading: And upon 
the whole the Court was of Opinion, that an 
Order made bv the Parliament, in whom the 
Legiſlative Authority was then veſted, muſt 
be Law to them; they muſt not diſpute their 
Authority. | 

The Parliament being diſſolved by Crom- 
well, in the Michaelmas Vacation, Streater 
obtained an alias Habeas Corpus in Hilary 
Term, of the following Tenor, viz. 

& Oliver, Lord Protector of the Common- 
„ wealth of England, Scotland, and Ireland, 
<« &c. to the Keeper of the Gatehouſe, &. We 
command you, as formerly we commanded 
you, that the Body of Fohn Streater, Gent. 
in Priſon under your Cuſtody detained, to- 
gether with the Day and Cauſe of his taking 
and detaining, by whatſoever Name the 
ſaid John is called therein, you have before 
us at the Upper Bench in Męſtminſter upon 
Monday next, after the 15 Days of St. Hi- 
lary next coming, to undergo and receive 
thoſe Things which our Court of Upper 
Bench aforeſaid, ſhall conſider of him in 
this Behalf, and this you-may not omit in 
any wiſe, upon Peril that will fall thereon. 
Witneſs Henry Rolle, at Weſtminſter the 
«© 26th of January 1653.” | 
To which Aquila Iykes, the Keeper of the 
Gatehouſe Priſon, made the following Return: 

To his Highneſs the Lord Protector of 
the Commonwealth of England, Scotland, 
and Ireland, and the Dominions thereof, 
in the Upper Bench W:iſtminſter, at the 
Day and Place in the Writ to this Schedule 
annexed named : I do certify, that before 
the coming of the ſaid Writ to me direct- 
ed, that is to ſay, the 12 Day of Septem- 
ber 1653. John Streater, in the Writ 
named, was committed to my Cuſtody, 
and there detained by Virtue 87 a Warrant 
from the late Council of State, and by a- 
nother Warrant from the Speaker, Cc. 
(both which Warrants are recited) and then 
concludes, ** - And theſe are the Cauſes of the 
«© detaining of the ſaid Fohn Streater, whoſe 
© Body before the Lord Protector aforeſaid, 
I have ready accordingly, at the Day and 
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'within commanded.” 


Aquila Wykes, Keeper of the Gatehouſe. 


The Priſoner being hereupon committed to 
the Marſhal of the Upper Bench, and brought 


into Court again by Rule the 7th of February, ed 


his Counſel moved that he might be diſcharg- 

ed; for that the Parliament being diſſolved, 

their Order was no . in Force. 
Ir 
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To which Mr. Attorney anſwered, that 


er Parliaments could not be diſſolved; that the 
Tis Artis. Parliament was the ſame Power that was ſtill 


ney give 
Very »d4d 


Reaſns a- 


ga it. 


The Reply 
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ſal, 


De Court 
diſcharge the 
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in being; and as by this Commitment the 
Priſoner was not to be delivered, but by Or- 
der of Parliament, he conceived he could not 
be releaſed by any other Power; he muſt be 
content till the Meeting of the Parliament, 
which was to be the 34 of September, 1654. 
Headmitted that an Order of one or both 
Houſes, when the Parliament conſiſted of 
King, Lords, and Commons, would not be 
binding on a Diſſolution ; but now that Power 
was united in the Commons, their Order 
was of greater Force; nor was it material 
whether Cauſe was ſhewn or not ; the Parlia- 
ment might commit without, and it was to 
be preſumed, they had Cauſe for ſo doing; 
and therefore moved he might be remanded 
to the Gatehouſe, 

The Priſoner's Counſel replied, that Par- 
liaments might, and did determine; and 
then their Orders determined, though their 
Acts remained in Force: But that this was 
not ſo much as an Order of Parliament; it 
was but a Warrant from the Speaker, that it 
had been ordained ; that whoever ſaid the 
Parliament was in being, ſhould be adjudged 
guilty of an High Offence, and if it did not 
continue in being their Orders could be of no 
Force; that an Order of Parliament was not a 
Judgment of Parliament ; that they were here 
in Court, coram Protectore, and moved again 
that he might be diſcharged ; but the Court 
took Time to conſider of it. 

T he Priſoner being brought to the Bar a- 
gain the eleventh of February, Chief Juſtice 
Rolle delivered the Opinion of the Court, 
viz. that the firſt Part of the Return was too 


general, it not mentioning what Books, or 


whoſe Books they were, or where or when 
they were publiſhed : That the ſecond Part 
of the Return was grounded upon an Order 
of Parliament which was determined with 
the Parliament; and that That Court was 
to take Notice when the Parliament was ſit- 
ting, and when diſcontinued, and which 
were Orders of Parliament, and which were 
Acts: That it was ever the Opinion of the 
Parliament themſelves, that upon a Diſſolution 
all their Committees and Orders ceaſe: 'T hat 
the Court did not reverſe the Order of Par- 
liament; it was reverſed by their Diſſolution, 
and there was no viſible way to relieve the 
Priſoner but in that Court: Intervals of Par- 


— 
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liament might be as long as they had been in 
ſome late Reigns; and if an Order of Parlia- 
ment ſhould be binding on a Diſſolution, 
where was the Liberty of the Subject? The 
Court therefore was unanimous, that the Pri- 
ſoner ought to be diſcharged; and a Rule 
was made. 

John Lilburn had not ſo good Fortune; 
for though he brought an Habeas Corpus, di- 
rected to Colonel Barꝶſtead Lieutenant of 
the Tower, the Lieutenant refuſed to bring 
him into Court, alledging he had received a 
Counter Order from the Council of State, 
That Lilburn ſhould not, be brought before 
the Upper-Bench, but abide the Pleaſure of the 
Houſe; and Lilburn's Counſel ſaid, that they 
had no Inſtructions from their Client, for 
they were not permitted to have Acceſs to 
him, and moved for an alias Habeas Corpus; 
but the Court would not grant it, and told 
them the Council of State had their Reaſons 
for what they did: Nor would Oliver, after 
he had turned the Parliament out of Doors, 
and aflumed the Title of Protector, ever 
ſuffer Lilburn to be diſcharged or bailed ; but 
detained him in Priſon by his fole Will and 
Power, without giving any Reaſon for it to 
the Day of his Death. 

Theſe Proceedings ſufficiently ſhew how 
much the Condition of the Subject was mend- 


ed by the Uſurpers; they murdered their * 


King, under a Pretence of reſtoring Liberty 
and Property, and when they had poſſeſſed 
themſelves of Sovereign Power, became greater 
Oppreſſors, and more arbitrary than any of 
our Kings. We find their Attorney-Gene- 
ral affirming, that Men might be impriſoned 
for Life, by a Vote or Order of the Com- 
mons without a Trial, and. even without 
ſhewing any Cauſe of Commitment: To 
ſome they refuſed the Writ of Habeas Corpus, 
and others, when they were brought before 
the Uyper - Bench, were told that this Court 
could not relieve them: It was the Pleaſure 
of the Commons to commit the Priſoner, and 

e could not be releaſed by any other Power, 
even after the Parliament was diſſolved; that 
the Commons might alter or ſuſpend the Laws 
as they pleaſed, and their Orders were no 
more to be diſputed than their Acts: In ſhort, 
the People were now Slaves to a ſmall Rem- 
nant of the Commons, as they were after- 
wards to Cromwell, and no Shadow of Law, 
Liberty, or Property remaining. 
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1554+ The Arraignment of SOMERSET Fox, Jonx GERHARD, and PeTER 2654 
Lo Vower, for High-Treaſon, againſt the Protector, CRoMwELL, e 28 
= 77% before pretended High-Court of Juſtice, of which Joun LISLER 
WG” was Preſident, the oth of June, 1654. 6 Car. II. 


3 . H E Priſoners were charged with 
1 ma ; High Treaſon, in conſpiring againſt 
| A the Liſe of the Lord Protector, to 
4 | ſubvert that pretended Government, bring 
4 in Charles Stuart, and proclaim him King; 
: ſeize on the Protector's Guards, and involve 
the Nation in a Bloody War. | 

Fox confeſſed the Charge; but Yawel for 
ſome time objected to the Juriſdiction of the 
Court, inſiſting he ought to be tried by a 
Jury, by Magna Charta, and the antient 
Laws of the Kingdom, as well as by the 
ſixth Article of the Protector's Inſtrument of 
Government; but this being over-ruled by 
their pretended Judges, the Evidence was pro- 


Fox confuſes 
" 


. duced againſt Yowel and Gerhard. 

din of the The Witneſſes depoſed, that the Priſoners, 
Cube Gerhard and Vowel, were in a Plot to ſeize 
ie Evi» on the Lord Protector, and ſeveral of his 


Gence, Council, and murder them, and to bring in 


and proclaim Charles Stuart, Son of the late 
King; that this being reſolved on by the 
Conſpirators in England, Mr. Hinſhaw, one 
of their Number, and others, went over to 
France to acquaint Charles Stuart with the 
Deſign, without whoſe Approbation ſome of 
them refuſed to at: That Mr. Hinhaw ap- 
plied himſelf to Prince Rupert, who brought 
him to Charles Stuart, who was of Opinion 
the Conſpirators ought not to proceed in their 
Deſign, for three Reaſons ; firſt, It would 
be diſhonourable to come in by ſuch Means ; 
ſecondly, It did not ſeem feaſible ; and third- 
ly, It was not Seaſonable at that Time: But 
that Prince Rupert afterwards encouraged the 
Deſign, and promiſed his Aſſiſtance. 

That Mr. Hinhaw, Mr. Wiſeman, and 
Mr. Gerhard, three of the Conſpirators, re- 
turning to England, Hinſhaw acquainted their 
Accomplices of the Overture that had been 
made to Charles Stuart, and affirmed that 
Prince Rupert had engaged to ſend over ten 
thouſand Engliſb, Scots, and French, to be 
commanded by the Duke of Yor#, and land 
in Suſ/ex and other Places; and that there 
were Forces ready to join them. _ 

That they had agreed to ſurprize the Pro- 
tector with a Body of Horſe as he went from 


to do every Saturday Night with a very ſmall 
Guard ; they were to ſeize the Forces quar- 
tered in Weſtminſter, the Meuſe, Sc. to ſur- 
prize the Tower, raiſe an Inſurrection in the 


City of London, and Proclaim Charles Stuart 
there; and one Billingſh, a Butcher in Smith- 
field, was to raiſe a Party, and take the 
Troopers Horſes that were at Graſs in 1/ing- 
ton Fields, which was ſaid to be a Project of 
Vawehs. 

The chief Witneſſes againſt the Priſoners, 
were Mr. 1V;/ſeman, Mr. Charles Gerhard, 
and Mr. Hudſon, a blind Clergyman, all of 


them very honeſt Gentlemen, and were cer- 
5 | 


Whitehall to Hampton-Court, which he uſed | 


tainly engaged with the reſt to pull down the 
Uſurper, and bring in the King, but obliged 

to become Witneſſes to ſave their own Lives: 
However, they teſtified no more than they 

found the U ſurpers were very well acquaint- 

ed with before. 

Mr. YVawel and Mr. Gerhard, the Priſo- 23. Pi. 
ners, denied the whole Charge at their Trials, nes Du 
and inſiſted that 'T reaſon (if the Facts were ue. 
proved) could only be committed againſt a 

King ; the Protector was a Perſon not known 

in our Law: To which Prideaux, the At- 
torney-General for the Common-wealth, re- 
plied, that the Laws which made it High- 
Treaſon to Conſpire the Death of the King, 

were {till in force; and that by King was 

meant any Supreme Governor, whether King, 

Queen or Protector, though the King only 

was named in the Act. 

The Priſoners being afterwards brought, 
into Court to hear Judgment, the Preſident —_ og . 
Liſle made a Speech to them, wherein he en- /ew the 
deavoured to ſhew the Wickedneſs of this /ic*dne/s 
Conſpiracy, and the Reaſonableneſs of the 1 
Puniſhment the Law had inflicted upon ſuch 
Offences: After which the Sentence was read 
againſt the three Priſoners, being of the fol- 
lowing Ls VIZ. 

That the Court upon due Conſideration had a 
of the Treaſons and Murders pe and con- OOO 
trived by the Priſoners againſt his Highneſs 
the Lord Protector and the Commonwealth, 
and toraiſe a bloody War therein, did adjudge 
them to be hanged by the Neck till they were 
Dead. 

Somerſet Fox however was reprieved, on Fox parden« 
Account of his acknowledging the Offence, 4. 
and pleading guilty ; and Mr. Gerhard, upon 
his Petition, had the Manner of his Exe- 
cution changed, from hanging to beheading 
however, both Mr. Vowel and Mr. Gerhard 
were executed the ſame Day, namely, on 
Monday the Toth of July; the firſt being 
hanged in the Morning, ona Gallows erected vue 


for that Purpoſe at no and Mr. banged. 
Gerhard was beheaded on a Scaffold at Tower- Gerhard be- 


Hill, at Four in the Afternoon, They both 
gloried in their Loyalty to their Sovereign, 
declaring themſelves true Members of the 
Church of England, exhorting the People 

to remain ſtedfaſt in that Profeſſion, and in 

their Loyalty to their Prince. They did 

not deny but there had been ſome Diſcourſe 

how the Uſurpation might be demoliſhed, 

and the King reſtored ; but affirmed, there 

was no Scheme actually agreed on for bring- 

ing theſe Things about. 

They were both brave Men, and far from Ra- :z 


regreting the laying down their Lives for e I ;F 
their Religion and their Country; and as VI 


the Uſurper knew them to be immoveabl ! 
loyal, he was determined to make them Ex- 


amples of his Vengeance, whether they were 
| actually 


A CRITICAL REVETEW ff. "5 


_ 1654. actually in a Plot to deſtroy him or not. And | bels, by thoſe very Statutes that eſtabliſhed f 
6 Car. . here we ſee how ſome Lawyers, whoſe Buſi- | the Rights of both. Of all Kinds of Murder. 6 4 
nes it is to defend the Laws and Conſtitution, | thoſe that are committed under a Colour of why 

can proſtitute their Profeſſion to the vileſt Pur- | Law are the moſt to be deteſted. How vile 
poſes, and make the Laws ſpeak a Language | muſt thoſe Judges and Counſel appear there- 
directly contrary to their true Meaning, and | fore, who thus pervert Law and Juſtice, in 


the Intent of the Legiſlators that made them; order to deſtroy the beſt and braveſt Men! 


telling the People, that the Statutes that were | Surely the Names of Z:fe and Prideaux muſt 
made for the Preſervation of the King and | remain infamous to lateſt Poſterity, while 
Government, were to be interpreted to the | thoſe of Vowrr, and GERHARD, whoſe 
Deſtruction of both; that the Uſurper, who | Blood they hunted after, ſhall ſhine in the 
had killed the King, and taken Poſſeſſion of | Annals of Fame, as long as the Sun and 
his Throne, was their lawſul Prince; and | Moon endures. 

the preſent King and his loyal Subjects Re- 


1 


3 next Proceeding in the State Trials is the Proſecution of Dr. Joux 


. | we 
— PorDaAGcs, Rector of Bradſield, in the County of Berks, for certain bc. 
— Heretical Doctrines, before Commiſſioners for ejecting ſcandalous and 


inſufficient Miniſters, O&ob. 1654. 


againſt bim. with were, his denying the Divinity 


The Charge FT HE principal Errors he was charged them Judges of Hereſy and erroneous Doc- 


of Chriſt, and the Merits of his Paſſi- 
on; his maintaining that Chriſt was a Type, 
and but a Type, and not perfect; which 
Charge the Doctor denied, nor was it well 


trines, as well as of the Lives and Morals of 
the Clergy, and authorized them to ſuſpend 
and deprive whom they ſaw fit; and poſſibly 
the greateſt Crime the Doctor was guilty of, 
was his being poſſeſſed of one of the beſt 


proved againſt him; and the Commiſſioners, | Livings in Berkhire, which the Uſurpers 
on paſſing Sentence, declared, that they did | thought fit to beſtow on one of their Favou- 
not think him guilty of it; however, they | rites. Thus we fee thoſe Men who uſed to 
, ;: d. thought fit to adjudge and decree, That he] complain of the Juriſdiction of the Biſhops 
pred. ſhould be ejected out of the Rectory of Bradheld, | and Eccleſiaſtical Courts, ſet up a more arbi- 
and the Profits thereof. trary Tribunal, to take Cognizance of thoſe 


2 „ This ſhews how great a Power the Uſur-| Matters, than ever was erected in England . 
2 ä pers conferred on their Commiſſioners for ejec-ſince the Reformation, | 


vided, 
ting ſcandalous Miniſters; that they made ; 


1 * 2 * 


* : 


16::. The Trial of Colonel Jon x PEN RUD Dock, for High-Treaſon, by a ©s, 


& + . 3 7 1 ! Car, IL 
7 Car If. ſpecial Commiſſion of Oyer and Terminer, held at Exeter, the _ 
Penrud- ig9th of April, 1655. 7 Car. II. 
Trial. 
$3. Mi. TUls which is denominated a Trial, is | where it is ſaid, J/hoever ſhall refuſe Aid to 
mutes of it no more than ſome ſhort Notes, or | the King when War is 'zvied againſt him, is 


only. Memorandums of the Colonel's, in| guilty of Treaſon ; and that «ll Men who ad- 

which he relates, That he was arraigned to- | here to the King in Perſonal Service, are freed 

gether with Hugh Grove, Richard Reeves, | from Treaſon by Law : He thought it ſtrange 

Robert Duke, George Duke, Thomas Fitz-| therefore, they ſhould found their Inditment 

James, Francis Jones, Edward Davis, Tho-] on a Statute which made his adhering to the 

/ [ mas Poulton, and Francis Bennet, Gent. and | King 'Treafon ; and defired that the Statute 
| 
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that he, in Behalf of himſelf and his Fellow might be read, but the Court would not in- 
Priſoners, excepted to the Indictment, as not dulge him ſo far. Then Mr. Attorney made We 
according to Law, deſiring Counſel might be| a long Speech, aggravating the Charge againſt . 
aſſigned to argue the Errors it contained: That | the Colonel, and telling the Jury, he had 
this being denied him, he pleaded Net Guilty, | been four Years in France; that held a 
and having challenged twenty four of the] Correſpondence with Charles Stuart, of 
Pannel, a Jury was ſworn ; that he aſter- whom he had learned the Popiſh Religion, 
wards deſired a Copy of the Indictment, and] and intended to introduce Popery ; that 
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: Remay 
Time to prepare for his Defence, which | Charles Stuart whom he would bring in, was Ps 
were refuſed, and he was obliged to enter up- a debauched lewd young Man, and would en- tock's 


on his Defence immediately; wherein he | gage the Nation in another bloody Quarrel ; 

His Defence, urged, among other Things, that the Law | in which he told the Jury, they with their 
knew no ſuch Perſon as a Protector, againſt | Wives and Children would be deſtroyed, if 
whom the T reaſon was ſaid to be committed, | the Cavaliers ſucceeded. | 
and cited a Paſſage out of Bracton, who] To which the Colonel replied, Mr. Attor- , p- 
ſays, Omnes ſub Rege, & ipſe nulls niſi tantum | ney had put on him a Bear-Skin, and noW rin: 
Deo, &c. He cited alſo a Parliament Roll, | deſigned to bait him; but ſaid, he had w_ 

a | crc 


TFE TRIALS. 


dered to Captain Crook upon Condition of 
Quarter, and ought not after that to have 
been tried for his Life : He obſerved alſo that 
the Witneſſes produced againſt him had teſti- 
fied, that when King Charles II. was pro- 
claimed at Salisbury, he had declared for the 
true Proteſtant Religion, the Liberty of the 
Subject and Privilege of Parliament; from 
whence he concluded it was obvious, that he 
was not for bringing in the Popiſh Religion. 
Had he ſeen the Crown upon the Head of 
any Perſon, he ſaid he might have known 
what was Treaſon; but here was no ſuch 
Land-Mark, and he did not know how he 
could be guilty of what he was charged with : 
He adviſed the Jury not to be terrified by 
the Power and Splendor of the Court, and be- 
trayed into a Sin of a deeper Die, than the 
Judges Scarlet, by drawing his Blood upon 
their Heads : He bid them look upon him as 
the Image of his Creator ; for that Stamp of 
God's which was upon his Viſage, was not 
to be defaced without an Account given for 
it: He had inſiſted to be tried by thoſe Laws, 
which were eſtabliſhed by the Wiſdom of 
their Anceſtors; but he was tried by a Law, 
that was cut out by a rebellious Sword ; and 
if they did not look well to it, the Sheets on 
which. it was recorded, might ſerve ſome of 
them for Winding-Sheets: That the moſt 
they could make of the Matter was but a 
Riot; however, if they found it Specially, 
they would in ſome * acquit them- 
ſelves, and throw the Blood that was ſpilled 
upon the Judges: But the Jury, aſter a ſhort 
Receſs, brought him in GuiLTy. 

On Monday the 23d of April, the Colonel 
was brought to the Bar again with twenty-ſix 
Gentlemen more, who had been tried in the 
mean Time, and the Court demanded what 
he had to ſay, why Sentence ſhould not be 
pronounced : He anſwered, he could have of- 
fered the Articles of Surrender, but did not 
think it proper in this Court: If the Protec- 
tor would give him his Life, he ſhould return 
him Thanks; but if not, he ſhould forgive 

him and the Court. After which Sentence 
3 vas pronounced on the Colonel and the reſt 
of the Priſoners, That they ſhould be drawn, 
hanged, and quartered, as Traitors. 

W hereupon they obſerved, that this was 
but an odd way of performing Articles of 
Capitulation, whereby they had ſtipulated for 
Life, Liberty, and Eſtate. 

He is execy. The Colonel and Mr. Grove, had the Ho- 
ted, nour done them of being beheaded at Exeter ; 
ſeveral other Priſoners were hanged at Exeter 
and Salisbury, and a great Number of Roy- 
aliſts were tranſported to the Plantations like 
convicted Felons. | 

Fine, This Proceeding, how imperfect ſoever, 

Penrug. Could not be omitted, becauſe it is the beſt we 

bock Trial, could meet with of the Sufferings of theſe 
brave Men: The Hardſhip Colonel Penrud- 
dock and the reſt of the Priſoners chiefly 
complained of, we find was, the Violation of 
the Articles of Capitulation, whereby their 
Lives, Liberties, and Eſtates, ought to have 
been ſecured. But the Uſurpers were now ſo 
hrmly eſtabliſhed, that they feared no Reta- 


liation ; and as for the Injuſtice of putting theſe 
Ne II. 13, | 


brave Cavaliers to death, it never troubled 1655. 
them in the leaſt : They had waſhed their 7 . !*- 
Hands in the Blood of their Sovereign, and 4 2 
deſtroyed ſo many thouſands of his loyal Sub- 
jects in the Name of the Lord; that they 
looked upon ſuch human Sacrifices, (eſpecially 
thoſe of the beſt Blood in the Nation) as meri- 
torious Offerings to their Maker : And here 
it may be proper to give ſome Account of the 
Occaſion of Penruddock's Misfortune. The 
Nation it ſeems, became generally diſſaffect- 
ed on Cromwell's aſſuming the Protectorſhip, 
even the Independants as well as the Royaliſts: 
T he Presbyterians were exaſperated to the laſt 
Degree, to find themſelves over-reached ; and 
when they had, with the utmoſt Hazard, ſub- 
verted the Monarchy, ſaw one of their own 
Number aſſume the ſole Government ofthe 
Nation, and exerciſe a more abſolute 'T'yran- 
ny than any Sovereign in Europe, not allow- 
ing them any Share in the Adminiſtration. 
While the People were in this Diſpoſition, 
the Royaliſts ſent over to the King (then at 
Cologn) for Commiſſions and Generals, to 
conduct an Inſurrection in his Favour : 
Whereupon his Majeſty ſent them Jl/7hnot 
Earl of Rocheſter, and Sir Jeſeph Wag flaffe, 
and went himſelf in Diſguiſe to Fluſhing in 
Zealand, that he might be ready to embark 
for England on the firſt Notice of their Suc- 
ceſs. Wilmot and Wag flaffe finding the Peo- 
ple generally diſaffected on their Arrival, the 
former went into the North of England, and 
Mag ftaffe into the Weſt ; but their Deſigns 
were fruſtrated by the 'T reachery of one Man- 
ning, who having ſerved King Charles I. 
afterwards entered himſelf in the Service of 
the Uſurpers, and was employed by Thurlze, 
Secretary to Cromwell, as a Spy in the Fami- 
ly of King Charles II. From this Man it 
was Cromwell received Advice that the King 
was gone to Zealand, in Expectation of an 
Inſurrection in England, and named ſeveral 
Royaliſts as concerned in a Conſpiracy againſt 
him; which occaſioned their being taken up, 
and put Cromwell upon his Guard: But Man- 
ning was not acquainted with the Meaſures 
that had been concerted, or the particular Per- 
ſons that were to conduct the Enterprize. 
However Cromwell, upon the Intelligence he 
had received, cauſing ſeveral Leading Men 
among the Royaliſts to be apprehended, and 
narrowly watching the Motions of the reſt, 
the Deſign was ſo far defeated that Wiliſbire 
and Hamphire were the only Counties which 
found it practicable to appear in Arms, and 
here they were not very numerous. The 
Royaliſts of Wiliſbire amounting to two hun- 
dred Horſe, among whom were Colonel Pen- 
ruddock, Grove, Jones, Mompeſſon, Maſon, 
and other Perſons of Diſtinction, led by Sir 
Joſeph Wag ſtaſße, aſſembled the 11th of 
March and came to Salisbury, where the As- 
ſizes was then held, about five in the Morning, 
and ſurprized Rolls, the Uſurper's Lord Chief 
Juſtice, Mr. Juſtice Nichalas and the High 
Sheriff, in their Beds, and locked up all the 
Stables which were then full of Horſes, in or- 
der to mount their Friends in Town; and 
Wag flaffe, it is ſaid, would have hanged up 


| the Judges and Sheriff, in order to render his 
811 Party 
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A CRITICAL REVIEW of 
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1655. 
7 Car. II. 


— 


16 56. 
8 Car. II. 
CL wo 
Naylor's 
Trial. 


The Charge, 


Some Ac- 
count of the 
Man, 


The Ew 
dence againſt 


bim. 


Party deſperate; but Penruddock and the 


Country Gentlemen, would not conſent to it ; 
and havin 


ſpent three or four Hours in 
Town, in Expedtation of being joined by the 
Hampſhire Men, they retired towards Devon- 


ſhire, but lo fatigued and diſpirited, that Cap- 
them with a Troop of 


tain Crook purſuing 


Horſe, they ſurrendered to him, on Conditi- 


| be ſecured; but /Yagftaffe, Maſon, and 


Mompeſſon, not truſting to the Capitulation 
made their Eſcapes beyond Sea: In the mean 
Time Wilmot finding it impracticable to af. 
ſemble the Royaliſts in the North with any 
Proſpect of Succeſs, adviſed them to remain 
quiet, and return to his Majeſty at Colgn; 


Where Manning's T reachery being diſcovered, 


on their Lives, Liberties, and Eftates ſhould | the King ordered him to be ſhot to death, 


A 


Proceedings againſt James NAyLoR, before a Committee of the 
Commons, for Blaſphemy and other Miſdemeanors in December, 


1656. 8 Car. II. 
H E Priſoner was charged, Firſt, 
with aſſuming the Geſtures, Words, 
Honour, Worſhip, and Miracles of 

Chriſt. Secondly, with aſſuming the Names, 

and incommunicable Attributes of our Bleſ- 

ſed Saviour. 

James Naylor, was born at Ardiſloe near 
Wakefield in Yorkſhire, and entering him- 
ſelf in the Rebels Army, at the Beginning of 
the Civil Wars, became Quarter-Maſter in 
Lieutenant-General Lambert's own 'T roop ; 
but falling Sick in Scotland, he returned 
Home, and became a Member of an Inde- 
pendant Congregation ; from which he was 
excluded for Blaſphemy, and giving out that 
it was lawful to lye with any Woman of 
the ſame Sect; and his Familiarity with one 
Mrs. Roper, a married Woman. From 
Yorkſhire he went to Cornwall, to viſit the 
Quakers there, and was committed to Exe- 
ter Goal as a Vagrant, with ſeveral of that 
Sect who attended him ; but being ſet at Li- 
berty, by an Order of the Uſurper's Council, 
he and his Diſciples began a kind of folemn 
Proceſſion from Exeter to Briftol, in Imita- 
tion of our Saviour's riding to Feruſalem. 

The Witneſſes depoſed, That James Nay- 
lor was ſet upon an Aſs which was led by a 
Woman, and in all the Towns they paſſed 
through in their Way to Briſtol, his Diſciples, 
ſpread their Garments, and ſung, Holy, 
Holy, Holy, before him, and ſaid they were 
moved by the Spirit ſo to do: And Naylor 
himſelf ſaid, That Garments were ſpread, 
and Praiſes ſung to the Lord before him, at 
his Entrance into Briſtol; and ſaid, It was 
as the Lord put into their Hearts; it was 
done to the Praiſe of his Father, and he 
might not refuſe any Thing that was moved 
of the Lord ; he did think the Father com- 
manded them to do it: And being asked, 
Who they meant by Holy, &c. he anſwered, 
They were of Age, let them anſwer for them- 


felves: He had alſo the Deſcription of our 


Saviour's Perſon about him; and it was ob- 
ſerved 1 the Committee, that his Perſon 
much reſembled the Picture commonly drawn 
for our Bleſſed Saviour; and he affected to 
give the like Anſwers that Chriſt gave; as 
when he was asked, How he could live wit h- 
out Food fifteen or ſixteen Days? (as he pre- 
tended he had) He anſwered, Man liveth not 
by Bread alone, but by every Word that pro- 
ceedeth out of the Mouth of Gd; and in ano- 


ther of his Anſwers he ſaid, F they had 
known the Father, they ſhould have known him 
alſo. It was teſtified alſo, that ſeveral Women 
kneeled before him, and kiſſed his Feet; and 
one Dorcas Erbery depoſed, 'T hat ſhe was 
dead two Days in Exeter Goal, and Naylor 
laid his Hands on her, and raiſed her up: And 
when the Committee demanded of the Pri- 
ſoner, If he raiſed her from the dead? he an- 
ſwered, I can do nothing of myſelf, but there is 
a Power in me from above: And being asked, 
Who bore Witneſs of him? he anſwered, 
The Scriptures do bear WW . to the Power 
which is in me, which is everlaſting ; and that 
it was the fame Power, whereof they read 
in Scripture, that had raiſed the dead, ac- 
cording to the Power manifeſt : That as to 
what Dorcas Erbery, or any other, attributed 
to him as a Creature, that had Beginning and 
Ending, he utterly denied; but what any 
Perſon ſaw of God in him, that he did not 
deny: That the ſame Power which did raiſe 
the dead, which they read of in Scripture, 
the ſame Chriſt, the ſame anointing accord- 
ing to the Meaſure of him, was manifeſt in 
him, (the Priſoner) and no other: And be- 
ing asked, If any prayed to him? he anſwer- 
ed, as a Creature, he did diſown it. A Let- 
ter from one Hannah Stranger being found 
about him, wherein ſhe gives him the Title 


of The faireſt of ten thouſand ; he ſaid, if ſhe 


meant it of what was viſible, he denied the 
Title; but as ſpoken of that which the Fa- 
ther had begotten in him, he durſt not diſ- 
own it; for that was beautiful wherever it 
was begotten: In the ſame Letter Stranger 
gave him the Title of The only begotten ſon 
of God: And it being demanded, It he was 
the only bogotten Son of God ? he anſwer- 
ed, He was the Son of God, and that the 


| Son of God was but one. 


In another Letter from Fane Moodcocſ, ſhe 
gave him the Title of The Prophet of the 
moſt High ; and Naylor himſelf at his firſt 
Examination, averred, That he was the Pro- 
phet of the moſt High God ; but afterwards 
he only ſaid, He was @ Prophet of the moſt 
High God. 

In aLetter from Thomas Simmons, he was 
{tiled The King of Iſrael ; and being asked, If 
he afſumed that Title ? he anſwered, He had 
no Kingdom in this World; yet a Kingdom he 


had, and he that had redeemed him, had re- 


deemed him to bea King for ever ; but he denied 
| any 
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any ſuch Thing as a Creature, further than as | 


g Car. Il. God manifeſted in the Fleſh ; and if they gave 
Www that Title to Chriſt in him, then heowned it. 


Naylor's 
Defence. 


In another Letter from Hannah Stranger, ſhe 
gave him the Title of by ee hae: of 

iohteonſneſs ; and Naylor being examined a- 
ON it al, God 2 in the Fleſh, he 
did witneſs and might not deny; and that 
where God was manifeſted in the Fleſh, there 
was the everlaſting Son of Righteouſneſs, 
Fane Woodcock, in another Letter to Naylor, 
ſays, He was ſent to judge and try the Cauſe 
of Iſrael ; and at his Examination he averred, 
He was ſent to try the Cauſe of Irael, by him 
who made all Creatures, who had ſent his Spi- 
rit and his Son into him, to try the Caule 
but ſaid, he was no judge of carnal Matters. 
In the Poſtcript to Hannah Stranger”s 
Letter, her Husband wrote, Thy Name ſhall 
no more be called James but Jeſus; and Naylor 
on his Examination ſaid, If they gave it to a- 
ny other but the Son of God that was in him, 


he denied the Name; but he underſtood they 


gave that Name to the Jeſus, the Chriſt, that 
was in him : That he did not call himſelf by 
that Name, but what his. Father had pub- 
liſhed, was another Thing. 

In another Letter from Martha Simmons 
to Naylor, ſhe ſtiles him, Thou well beloved 
Lamb of God, in whom the Hope of Iſ\rae] 


flands ; and Naylor, at his Examination ſaid, 


If he were not his Lamb, he ſhould not be 
ſought to be devoured: And being asked, II 
the Hope of Iſrael did ſtand in him? he an- 


ſwered, It ſtands only in Chriſt, and as Jeſus| 


Chriſt is known in me: And being asked a- 
gain, Are you he, in whom the Hope of //rae/ 
ſtands? he anſwered, Chrift in me, the Hope 
of Glory: Being queſtioned further concern- 
ing the Titles given him in the Letters, he 
ſaid, He did not deſign they ſhould have ſeen 
them, becauſe he knew there were Things in 
them, that many could not bear; but now he 
ſaw his Father purpoſed they ſhould not be 
hid. Being asked, Whether he owned or diſ- 
claimed the Attributes ? he anſwered, If they 
had it from the Lord, what was he that ſhould 
judge it? But if they were aſcribed to the 
Creature, then it was reproveable: If they 
did it to the Lord, he durſt not reprove it ; 
adding, that he looked upon the Honour and 
Worſhip given him, to be to the true Honour 
of Chriſt, or elſe he would utterly have deni- 
ed it. 

It was further depoſed by Fohn Baynham, 
Deputy-Serjeant 9 3 That 
while Nayler was in his Cuſtody, he uſually fat 
in a Chair, and his Diſciples, Men and Wo— 
men, kneeled about him, or ſat on the Ground 
when they were weary of kneeling, ſinging, 


Holy, Holy, to the Almighty, to the true God 


and great God, and Glory to the Almighty, &c. 
and this they did all the Day long, but Nay- 
lor never ſung himſelf. 

That there was a great Reſort of other 
People to him, who in like Manner kneeled 
before him; and that Naylor never ſhewed 


any Diſlike, or reproved them for it. 


It being demanded of Naylor, what he had 
to ſay in his Defence, he anſwered, That he 


abhorred that any Honour which was due to | 


God, ſhould be given to him, as he was a 
Creature; but it pleaſed the Lord, to ſet him 
up as a Sign of the coming of the Righteous 
One: And as to what had been done in paſ- 
ſing through Towns, he was commanded by 
the Power of the Lord, to ſuffer ſuch Things 
to be done to the Outward Man as a Sign ; 
but he abhorred any Honour as a Creature, 
Upon the Whole, the Committee reſolved 
that the Charge was fully proved againſt the 
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Prifoner ; who being ſent for to the Houſe / „ c. 
the ſixth of December, and commanded to vd. 


kneel, he refuſed ; and ſtanding with his Hat 
on at the Bar, the Serjeant, by the Speaker's 
Order, took it off; and being asked, If his 
Name was James Naylor? he anſwered, He 
was ſo called ever ſince he could remember; 
and acknowledged he had given the Anſwers 
abovementioned to the Committee : After 
which he was commanded to withdraw; and 
it was reſolved to agree with the Committee, 
firſt, That Nayler was guilty of horrid Blaſ- 
phemy ; ſecondly, That he was a grand Im- 
poſtor and Seducer of the People : And the 
Queſtion being put, That it be Part of his 
Puniſhment to have his Hair cut off, it paſſed 
in the Negative: But on the 17th of Decem- 
ber, the following Sentence was agreed on, 
(viz.) That James Naylor be ſet in the Pil- 
lory in the Palace-Yard on Thurſday next, 
and be whipped from thence to the Old Ex- 
change, by the Hangman; where, on the Sa- 
turday following, he ſhall likewiſe be ſet in the 
Pillory ; and in each Place wear a Paper, ſigni- 
fy ing his Crimes: That at the Old Exchange, 
his Tongue ſhall be bored through with a hot 
Iron; and he ſhall be there alſo ſtigmatized in 
the Forehead with the Letter B, and after- 
wards conveyed to Bri/tol, and ride into and 
through the ſaid City, on a bare Horſe's Back, 
with his Face to the Tail, and be publickly 
whipped the next Market-Day after he comes 
thither ; and afterwards be committed to 
Bridewell in Londen ; and reſtrained from the 
Society of all People; and have neither Pen, 
Ink, or Paper, or any Relief, but what he 
gains by his Labour. 

While this Sentence was executing on the 
Priſoner-in the Pillory, his Followers adored 
him, and afterwards licked his Wounds, and 
kiſſed his Feet. When he came firſt to Bride- 
well he faſted three Days, but then was glad 
to eat, and work to keep himſelf alive; while 
another Quaker, attempting to faſt forty 
8 in Imitation of our Saviour, was ſtarv- 
ed. 
| Theſe were ſome of the happy Conſequen- 
ces of the Subverſion of the Church and State : 
Sound Religion, and ſound Politicks, were en- 
tirey now baniſhed the Nation; the People 
were divided into a Multitude of impious and 
and blaſphemous Sects, every one of which 
propoſed the new-modelling of the State, as 
well as the Church, after the Whimſies of 
their own Brains; and we ſee how tender]! 
Blaſphemy and Idolatry were then dealt with : 
We do not find any one of them puniſhed for 
it, except this James Naylor : And whether 
his Sentence was adequate to the Offence, I 
leave the World to judge. 


Quakers, 


His Sentence, 


The Execu- 
tion of it, 


Remarks on 
Naylor's 
Tri al * 


— SI. = — 


. * x” I > 

- = — 
— 4 4 

a 2 — 
- —_—— . * ® of —— — \ — * « = — 
— — a — — > Oo _—_— p * —2—2** — So vans 2 — 2 
— _ 2 
5 — . - * - 
= P 

— - ” 


* 
* we 2 
= — 


254 


A CRITICAL AHVIBNS = 


1663 
8 Car. II. 


— 


1656. 


$ Car. II. 
— 
Sindercome's 


Trial. 
The I nd: F< 


Nen. 


Quakers, Fifth-Monarchy Men, The Fa- 
mily of Love, and every Enthuſiaſtical Opi- 
nion was tolerated; only the Diſciples of the 
National Church and the Loyaliſts, were per- 
ſecuted with Rigour; and as to theſe, the 
Powers then in Being, publiſhed a Declarati- 
on, to let them know, That they would not 


allow them the Favour of a Trial, if any Pm, 


them were ſuſpected of conſpiring to reſtore * Cr. i. 
the Conſtitution, but they would believe them 

all guilty ; and put them to death, without 

ſo much as ſuffering them to have the Bene- 

fit even of the Forms of Law. 


The Trial of MILES SinD=tRcoMr, alias Fisn, for High-Treaſon, at 


ILES Sindercome, was indicted 
M for High-T reaſon, in conſpiring a- 

gainſt the Life of the Lord · Protec- 
tor, to ſubvert the Government of the Com- 
mon-wealth, and to levy War againſt the 
ſame. The Overt-acts laid of the Conſpira- 
cy were, That he, with one William Boyce, 
andothers his Accomplices, hired a Houſe in 
Neſtminſter, to which they carried Arms 
and Ammunition, with an Intent to murder 
the Protector; that they alſo provided Horſes, 
and took another Houſe at Hammerſmith for 
the ſame purpoſe; and that they brought Gun- 
powder, Brimſtone, and other combuſtible 
Materials, into the Chapel of Whitehall, and 
ſet Fire to the ſame, to the great Danger and 
Diſturbance of the Protector. 


Netes only of All the Account the Editor has given us of 


the Ewi- 
gence, 


this Trial, is ſome ſhort Notes that ſeem to 
have been taken by a Friend of the Uſurper's ; 
who relates, That Toope, one of the Priſo- 
ner's Accomplices, depoſed, That the Pri- 


ſoner had made him Offers of Mover and 


Preferment, to join with him in murdering 
the Protector; That the Deponent, (who 
was a Soldier in Cromwell's Guards) was to 
give Notice when the Protector went abroad, 
and what Part of the Coach he ſat in; he 
gave Evidence alſo of their buying up fleet 
Horſes; of the Priſoner's lodging Gun- 
powder, &c, in the Chapel of J/hitehall; 
and his Reſolution to kill the Protector, if the 
Fire did not take. 

That Cecil, another of the Conſpirators, 
depoſed, That the Priſoner engaged him in 
the Deſign of aſſaſſinating the Protector; and 
that they were upon the Road five or ſix 
Times, in order to effect it, particularly 
once in Hyde-Park, when Toope gave them 
Notice the Protector went abroad; That 
they took a Houſe at Hammerſmith alſo, and 
lodged arms in it on Purpoſe to ſhoot him as 
he came by; and that one of their Guns 
would carry 12 Carbine Bullets and a Slug; 
and he deſcribed the Fire works prepared for 
burning J/h:tehall. 

He depoſed alſo, "That Forces were expec- 
ted from Spain and Flanders, to join the Con- 
ſpirators, and that great Part of the Fleet 
would revolt; and believed that Colonel 
Sexby was the principal Agent at Bruſſels : 
That there were thirty or forty engaged to 
aſſaſſinate the Protector; but it was ſo order- 
ed, that not any one ſhould know the others 
were in the Plot, until the Matter was ripe 


for Execution. 


He depoſcd further, That Houſes were 
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taken in Neſtminſter, and Arms lodged in 
them, to kill the Protector as he went to the 
Parliament- Houſe : That the Priſoner, Cecil 
the Deponent, and Boyce, actually went out 
into a Yard near Weſtminſter-Abbey, to ſhoot 
the Protector, as he paſſed from the Abbey to 
the Parliament, in the Painted Chamber ; but 
were prevented by ſome Accident. 

The Witneſſes depoſed further, That this 
Attempt not ſucceeding, they provided fleet 
Horſes to kill him as he rode out ; and at- 
tempted the firſt Time, the latter End of 
September; a ſecond Time, as the Protector 
went the Back-Way from Kenſington to Lon- 
don ; a third Time, when he went to Hyde- 
Park in his Coach; a fourth Time, when he 
went to Turnham-Green ; and a fifth Time, 
when the Protector alighted from his Horſe 
in Hyde-Park, but were prevented then by 
CeciPs Horſe being out of Order: That Sin- 
dercome rode out once alone to kill him ; and 
all theſe Attempts failing, they reſolved to 
fire Whitehall. | 

Sindercome abſolutely denied he knew of, 77 
any Plot; and inſiſted, as others had done, % Le. 
that no Treaſon could be committed againſt 
the Perſon they ſtiled Protector: To which 
the Uſurper's Chief Juſtice Glynn, and Juſtice 
Warburton, replied, That to compaſs the 
Death of the Chief Magiſtrate, by what Name 
ſoever he was called, was High-T reaſon ; and 
that he (the Protector) was the Fountain of 
Fuſtice, in whoſe Name all Writs run, and 2 „. 
all Commiſſions and Grants were made: And vit. 
the Jury finding him Gvu1LTy, the follow- 
ing Judgment was paſled on the Priſoner, viz. 


That he ſhould be drawn upon a Hurdle Ti Sur. 
from the Tower to Tyburn, and there be" ba 
hanged until he was half dead, and then being 
cut down, his Bowels ſhould be taken out, and 
burnt in his Sight; his Body divided into four 
Quarters, and diſpoſed of as his Highneſs the 
Lord Protector ſhould think fit. 
cauſe he apprehended the Sentence would be 2 OY 
rigorouſly executed, or to avoid the Ignomi- 
ny of the Execution; or whether he was pot- 
ſoned, or otherwiſe privately murdered, by 
the Direction of the Uſurper, leaſt he ſhould 
diſcover more of his Villainy, does not fully 
appear : But it is certain he was found dead 
in his Bed, the Night before he ſhould have 
been executed; whereupon the Coroner fat 7 _ 
upon his Body, and ſeveral Witneſſes were 2 80205 
examined, as to the Manner of the Priſoner's 

ir 
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A Nite ſaid 
fo be found 
wm the Pri- 


ſener's Room, 


February, 


Further 
Evidence. 


Sir Richard Napier, Doctor of Phyſick, 
and Doctor Fern, Reader of Anatomy in 
Greſham-College, depoſed, T hat being deſir- 
ed by Sir John Barkſtead, Lieutenant of the 
T-wer, to ſee the Head of Miles Sindercome 
opened (his Body having been opened before 
their coming by the Surgeons) and make 
their Obſervations thereon ; they found the 
Brain much inflamed, red, and diſtended 
with Blood, ſwollen as full as the Skull could 
well hold ; beſides much grumous and clod- 
ded Blood out of the Veins, which muſt be 
the Effect of ſome very violent and preter- 
natural Cauſe. Yet were they not able poſi- 
tively to determine what that was, or whence 
it proceeded, the Motion being much more 
ſudden and violent than that of Apoplexies, 
and other known Diſeaſes of the Brain, ex- 
cept when cauſed by Contuſion, and other 
the like extraordinary Violences. 

Charles Stamford and Nicholas Brethers, 
Wardens of the Surgeons Company, and 
Laurence Loe, another able Surgeon, depoſed, 
That being ordered to open the Body of 
Miles Sindercome, Priſoner in the Tower, 
they could not find out, or diſcover any the uſu- 
al Symptoms, or Effects, accompany ing the tak- 
ing of known and ſharp Poiſons, cauſing ſud- 
den Death; but by the Diſtenſion and Swel- 
ing of the Brain and Veſſels in the Head, 
with much coagulated Blood, which they 
found there: Their Opinions therefore were, 
That the Priſoner had cauſed the ſame by 
ſome extraordinary Means, for the haſtening 
of his Death. 

Under the. Cloſe-Stool, in Sindercome's 
Room, was found, after he was dead (as it is 
ſaid) the following Paper, ſubſcribed with 
his own Hand, (/iz) 


G O D knaweth my Heart, TI do take this 
Courſe becauſe I would not have all the 
open Shame of the World executed upon my 
Body: I defire all good People not to judge a- 
miſs of me; for I do not fear my Life, but do 
truſt God with my Soul. I did this Thing 
without the Privity of any Perſon in the World; 
I do before God and the World clear my Keep- 
er, my Siſters, Mother or Brother, or any 
other of my Relations ; but it was done alone 
by my ſelf: 1 ſay by me, 
The 13th Day, 1656. 
MILES SINDERCOME. 


Elizabeth Herring, Wife of William Her- 
ring Mariner, and Siſter to Miles Sinder- 
come, depoſed, 'T hat ſhe went ſeveral Times 
to ſee her ſaid Brother in the Tower, and that 
going to him on Monday the gth of February, 
after he had received Sentence of Death, 
and lamenting his Condition, he ſaid, before 
they ſhould have his Life ſo ſhamefully 
(meaning the Lord Protector, ſhe believed) 
he would poiſon himſelf, and deſired her to 
procure him ſome Poiſon, which ſhe refuſed ; 
and that coming every Day after to ſee him 
while he lived, he did not mention Poiſon 
any more, or ſpeak any Words of Diſcon- 
tent, as it he intended to deſtroy himſelf ; 
nor did he complain of any Sickneſs, or Diſ- 


eaſe, that he was troubled withal; Th 
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Friday the 13th of February, the laſt Day 166. 
he lived, ſhe perſuaded him to confeſs, who 7 © Il. 
had a Hand in the Plot againſt the Lord Pro- 
tector; and told him, if he would confeſs, 
his Highneſs would grant him his Life, and 
wiſhed him to truſt to God and Man. To 
which the ſaid Sindercome replied, He would 
have it under black and white, and that he 
would truſt no Man That about Eight at 
Night ſhe left him in good Health, as ſhe 
thought; and that he found in his Con- 
ſcience he had made his Peace with the Lord : 
----- Denied ſhe ever brought him Poiſon, or 
any other Thing to deſtroy him; yet con- 
feſſed, that on the ſaid Friday Night before he 
died, ſhe did ſay, ſhe defired with all her 
Heart to ſee him die a natural Death in that 
Chamber. 

Two other Women, who viſited Sinder- 
come after Sentence, depoſed, That they did 
not know of any Poiſon brought him; nor 
did they ever hear him ſpeak any Words as 
if he intended to deſtroy himſelf by Poiſon 
or otherwiſe, | 

William Faſter, one of the Officers ap- 74. Evi 
pointed to remain in the Chamber, where dence ebe 
Sindercome was impriſoned, depoſed, That on panes * 
Fr iday, the 13th of February, about Nine at b ; 
Night, the Priſoner deſired him and four 
more, that were then in his Room, to with- 
draw out of the Chamber, while he went to 
Prayers, which they did; and within a 
Quarter of an Hour he called them in again, 
and took a Book in his Hand to read, after 
which he ſaid he would go to bed, and that 
was the laſt Night he ſhould go to Bed; and 
laying himſelf down, fell aſleep, and ſnored, 
as the Examinant thought; but defiring Da- 
niel Steer, his Keeper, to take a Candle and 
ſee how the Priſoner lay in his Bed, Steer 
ſaid he was almoſt dead; however he la 
Speechleſs for two Hours after, and then di- 
ed. 
Philip Brawn, another of the Officers ap- 
pointed to wait in the Priſoner's Chamber, 
depoſed, 'T hat he was at Dinner with Sin- 
dercome on the 13th of February, and he ſaid, 
That was the laſt Meal he ſhould ever eat: 
And that afterwards two of the Priſoner's 
Siſters, a Couſin, and another Woman, came 
to ſee him, and would have perſuaded him 
to confeſs who brought him into thoſe 
Troubles, and he anſwered, To whom ſhould 
he confeſs ® He could not expect Mercy from 
him who was reſolved to give him none Ad- 
ding, That Cromwell ſaid to him when he 
was taken and brought before him, Sinder- 
come, Have I caught you ? You that have 


ſought many ways to take my Life, I will have 


no Conſideration at all of thy Life. That 
when Sindercome had repeated theſe Words, 
he fell in a great Paſſion, and ſaid he might 
go and accuſe the Lord Fleetwood, the Lord 
Lambert, Sir John Barkſtead, Sir Thomas 
Pride, or any other Member of the Army, 
if he was minded to deſtroy innocent Blood. 
T hat about Seven the ſame Evening this Ex- 
aminant received Orders from the Major, 
That Sindercome ſhould have ſome Time al- 
lowed him apart to prepare himſelf, if he 


deſired it; and thereupon the Examinant re- 
N Txt tired 
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1636 tired out of the Chamber, and left him alone; ſhe went three Times to ſee her Son while he 16 6 
7 Car. II. and ſtanding at the Door, a quarter of an | was Priſoner in the Tower ; and that ſhe did 7 Cur i 


Hour after, he ſaw the ſaid Miles kneeling by 
the Bed- ſide; but ſoon after this, one of the 
Centinels, who ſtood at the Chamber-Door, 
told the Examinant, that Sindercome did cough 
and kick, as if he was vomiting ; and open- 
ing the Door, he found the Priſoner walking 
about the Room. That Captain Foſter, and 
Captain Sharp, who were ordered to be there 
that Night, then came into the Room; and 
about Nine at Night, Sindercome defired all 
the Company to withdraw out of the Room, 


not know of any violent Means uſed b him, 
or any other, to haſten his Death: That 
he told her, the laſt Time ſhe was with him, 
he was prepared to die, and he ſaw him ng 
more. But about Twelve a Clock on Friday 
Night the 13th of February, ſhe heard ſhe was 
ſent for, and heard he was very ſick and weak 
of which Sickneſs he died preſently after, 
The Coroner's Inqueſt having conſidered 


the aboveſaid Depoſitions, could come to no nt J. 
Reſolution, as to the Cauſe of his Death, and %% dad. 


and within a quarter of an Hour called them | therefore adjourned. nd, ade 

in again, took a Book in his Hand to read, On the 16th of February, they fat again, They mar The 
and then ſaid he would go to Bed, That was | when it is ſaid they were of Opinion, that the e the L 
the laſt Night he ſhould go to Bed; and that | Priſoner, by ſome extraordinary Means, had“ ark 
a little Time after he lay down they diſcover- | been the Occaſion of his own Death, and be- * 


ed he was dying, as the laſt Witneſs depoſed. 

Daniel Steer, the Priſoner's Keeper, de- 
poſed, That Sindercome being a Priſoner in the 
Tawer, the latter End of Fanury, told the 
Examinant, If he would be faithful to him, he 
would give him the Value of his Place, were 


lieved the ſame to be by Poiſon ; but adjourn- 

ed however until Seven the next Morning, at »;,,, y 
the Lord Chief Juſtice's Houſe, where having ec 
received his Lordſhip's Direction, they gave 2 
in their Verdict, That the ſaid Miles Sinder- j,"%,.7 


der- porjoned 
come, on the 13th of February, about nine at tin//. 


it worth two hundred Pounds, deſiring he 
would provide him (Sindercome) a Black Suit 
of Cloaths, a Peruke, and {ſhort Dagger, and 
paſs him out of the Water-gate, and he would 
kill any Man that ſhould oppoſe him: That 
the Priſoner, coming back to the Tower from 
his Trial, the 9th of February, was in a great 
Paſſion, and ſaid they ſhould not have their 
Ends, and deſired the Examinant to help him 
to ſome Poiſon, that he might make away 
with himſelf; and refuſing, the Priſoner ap- 
plied himſelf to his Siſter, Elizabeth Herring, 
who was preſent, to bring him ſome Poiſon, 


but ſhe fell a crying; and afterwards the Pri- 


ſoner and the ſaid Elizabeth had ſome private 


Diſcourſe, which the Examinant did not hear: 


That his Siſter being gone, the Priſoner de- 
manded if he could not poſſibly help him to 
make his Eſcape, and if he could, he would 
make T'wo Hundred Pounds good to him 
that Night; and if the Examinant would go 
along with the Priſoner, he would make that 
200 J. Seven Hundred Pounds, or what he 
ſhould defire ; but the Examinant replied, it 
was impoſſible for him to make his Eſcape, 
there was ſuch a ſtrict Guard kept about him. 
That on the 13th of February, about "Ten at 
Night, the Examinant was in the Priſoner's 
Chamber, together with Captain Sharp, Cap- 
tain Fo/ter, Enſign Browne, and Serjeant Stock; 
and that the Priſoner deſired them to with- 
draw, called them in again within a quarter 
of an Hour, went to Bed, and died as the 
former Witneſſes had depoſed ; but that he 
knew of no Poiſon, or any other Means the 


Priſoner uſed to take away his Life. 


Captain Henry Sharpe, who was in Sinder- 
come's Room, on Friday the 13th of February, 
confirmed the Evidence the former Witneſ- 


ſes gave; adding, that after the Priſoner's 


Siſter, and the reſt of the Women were gone, 
they cauſed the Room and the Bed to be 
ſearched, leſt any Thing ſhould be left there 
for the Priſoner to do himſelf a Miſchief 
withal ; but nothing eould be found. 
Elizabeth Sindercome, of Deptford, Wi- 
dow, the Priſoner's Mother, depoſed, That 


Night, ſnuffed up a certain poiſoned Powder, 
through his Noſe, and by the Strength and 
Operation of the ſaid Poiſon, he, the ſaid Miles 
Sindercome, within three Hours after, died ; 
and ſo they found that he did felontouſly kill and 
murder himſelf. 

W hereupon the Coroner iſſued his Warrant 
to the Conſtables and Headboroughs within 
the Liberty of the Tower, requiring them to 
bury the Corpſe of the ſaid Miles Sindercome 
in the common Highway; and it was accord- 
ingly, the ſame 17th of February, drawn 
to the open Place on Toter-Hill at a Horſe's 
Tail, with the Head forward, and thrown in- 
to a Hole dug under the common Scaffold for 
Execution, ſtark naked ; and a Stake, ſpiked 
with Iron, driven through the Corpſe ; that 
Part of theStake, that remained above Ground, 
being plated with Iron. 

The Lord Clarendon, ſpeaking of Sinder- 


Lord Ch- 


come in his Hiſtory of the Grand Rebellion, rendon's 
ſays he was a very ſtout Man, and had been Acer f 


much in Cromwel['s Favour, but afterwards 
became his Enemy, and had twice or thrice, 
by wonderful and unexpected Accidents, been 
diſappointed in the Minute he made ſure to 
kill him; and that when Cromwell cauſed 
him to be apprehended, his Behaviour was ſo 
reſolute at his Examination and Trial, as if 
he thought he ſhould ſtill be able to do it; and 
it was manifeſt he had more Aſſociates who 
were undiſcovered, and as reſolute as himſelf; 
and though Cromwell had got him condemned 
to die, the Fellow's Carriage and Words were 
ſuch, as if he knew very well how to avoid 
the Judgment; which made Cromwell! be- 
lieve, that a Party in the Army, would at- 
tempt his Reſcue : Whereupon he gave ſtrict 
Charge, that he ſhould be carefully looked to 
in the Tower, and three or four of the Guards 
always with him Day and Night. At the 
Day appointed for . his Execution, thoſe 

roops Cromwell were moſt confident of, 
were placed upon Tower-Hill, where the 
Gallows was erected; but when the Guard 
called Sindercome to riſe in the Morning, 


they found him dead in his Bed, which 
gave 


ome. 


beſides that he hoped, at his Death, to avoid 
the utmoſt Rigour of it, he would have con- 
ſeſſed many of his Confederates; he now 
found himſelf under the Reproach of having 
cauſed him to be poiſoned ; as not daring to 
bring him to publick Juſtice; nor could he 
ſuppreſs that Scandal. This Accident per- 
plexed Cromwell very much; and though he 
was without the particular Diſcovery he ex- 
pected, he made a general Diſcovery by it, 
that he himſelf was more odious in his Army, 
than he believed he had been. See Clarendon's 
Hiſtory, Vol. III. p. 646, & Seg. 8vo. Edit. 
„ Accent I a Pamphlet entitled, A further Narra- 
the Uſurper tive of the Paſſages of theſe Times in the Com- 
thought fit to mon-Miealih of England, is recited, A brief 
goes 4 Relation of the late dangerous Plot, publiſhed, 
as is evident from the Face of it, by the U- 
ſurper's Authority and Direction; in which 
it is ſaid, <** The principal Perſon employ- 
ed inthe traiterous Deſign, for the Deſtruc- 
* tion of his Highneſs's Perſon, was a nota- 
ble deſperate Fellow named Sindercome; 
one who heretofore, had been a Quarter- 
*© Maſter under Sir Fohn Reynolds in the 
Army; and was, about two Years before 
<< caſhiered by General Mon, among others 
in Scotland : He aſſociated to himſelf one 
Cecil; and many others were engaged in 
the Buſineſs: For the carrying on their 
Work, they held Correſpondence with ſome 
„ in Flanders, received Directions, from 
<< thence, from Time to Time; and for their 
** Encouragement Don Alonzo, the late Am- 
*© baſſador of Spain in England, returned them 
*© over Sums of Money, with which they 
© were enabled to proceed.” 

In the ſame Pamphlet entitled, A further 
Narrative, &c. is recited alſo a Narrative, 
which it is ſaid, Colonel Edward Sexby de- 
livered to Sir John Bark/iead Lieutenant of 
the Tower, the 12th of October 1657 ; where- 
in they make Colonel Sexby ſay, Sir John, 

i ſent to you, to tell them that I am guilty 
of the whole Buſineſs of Sindercome, as to the 
ͤDeſign of killing the Lord Protector, Qc. 
And to that Purpoſe I furniſhed Sinder- 
come with about 500 J. in Money, and al- 
„ fo with Arms; and tied him to an En- 
gagement, that he ſhould not reveal the 
* Deſign”: Adding, The Letters they 
have of mine, they could, not prove to be 
mine; but by my own Confeſſion, which 
I now confeſs and acknowledge, are mine. 
* And that I was with Charles Stuart, and 
*© acquainted him, That I was an Enemy to 
** the Lord Protector: And I alſo declare, 

| That I received a large Sum of Money 
* from the Spaniards, to carry on the ſaid 
* Deſign, and to make what Confuſion I 
could in England, by endeavouring the 
killing of the Lord Protector, and by what 
* other Means I had in Deſign: And to 
© that End, the better to effect it, I came 
into England in a diſguiſed Habit, and was 
the Principal in putting on others in the 
* ſaid Deſign: I was the only Man that ſet 
on Sindercome to kill the Lord Protector. 
«© He owned the Book, called Killing no 
* Murder, and faid he was till of that Judg- 
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gave Trouble exceedingly to Cromwell ; for |< ment; and yet they make him ſay, it was 2656. 


e both fooliſhly and knaviſhly done in that 7 ova 
* Book, to charge the Lieutenant of the 
* Tower touching Sindercome's Death. 

Colonel Sexby died in the Tower the 13th 
of January, 1657, almoſt a ear after Sin- 
dercome's Death. 

Miles Sindercome, was the Son of --------- ; dame Ac- 
Sindercome of Deptford near London, and it is _— Thorns 
probable his Father was a Seaman, a great ,“ 
many of the Inhabitants of that Town be- 
ing ſuch, and his Siſter appearing to be mar- 
ried to one Herring a Seaman, of that Place: 
However the Son (it is related)was Appren- 
tice to a Surgeon at St. Katherine's near the 
Tower ; and went into the Rebels Army, 
when the Civil Wars broke out, where he 
arrived at the Poſt of Quarter-Maſter of 
Horſe, and was a great Favourite of Crom- 
well's, till ke found him averſe to his aſſum- 
ing Sovereign Power. 

Having thus ſtated the Facts, as well as I 
was able, from the Materials before me; I 
ſhall now proceed to make ſome Remarks on 
the Trial and Death of Sindercome. 

I do not find any body doubts of Sinder- 
come's Deſign to aſſaſſinate the Uſurper Crom- St. 
well; all the Diſpute was, whether ſuch a come's T 
Conſpiracy was High-T reaſon, or rather, whe- a! «*d 
ther it was not a laudable Attempt, to endea- P.. 
vour to take away the Life of a Man, who 
had invaded the Liberties of his Country, 
which he pretended to defend ; of one who 
had murdered his Sovereign ; abſolutely de- 
ſtroyed the Conſtitution ; and uſurped an ar- 
bitrary Dominion over his Fellow-SubjcQs, 
whom he held in the moſt abject Slavery. 

T he Chief Juſtice Glynn, and his Brother, 
it ſeems, held, That this Uſurper and Ty- 
rant was as lawful a Prince as ever reigned ; 
and that all the Statutes made againſt Trea- 
ſon were equally in Force againſt thoſe, who 
conſpired his Death, as if they had conſpired 
the Death of a Prince, againſt whoſe Title 
there was no manner of Exception; which 
was in Effect to adjudge there was no Diſtinc- 
tion between Right and Wrong, between a 
Legal Government, and a Power that had 
nothing but Force to ſupport it: That a Py- 
rate, or a Highwayman, had as much Right 
to the Submiſſion and Obedience of thoſe he 
had got in his Power, as any Sovereign had 
to the Submiſſion and Allegiance of his Sub- 
jets; which is a Doctrine that might be ex- 
pected from ſuch Judges, who were content 
to take their Commiſſions from the Uſurper, 
and who daily put Men to death, and depriv- 
ed them of their Liberties and Eſtates, by no 
better Authority. But I ſhall ſpend no 
Time in refuting an Opinion that all the 
World condemns at this Day. I proceed to 
another Queſtion that was made upon 
the Occaſion, viz. Whether it was lawful 
for any Subject, over whom Cremwell had 
(without any Colour or Pretence of Law) 
uſurped a Dominion, to endeavour to deliver 
himſelf, his Prince, and his Fellow-Subjects, 
from this Man's Tyranny and Oppreſſion, 
by taking away the Uſurper's Liſe: It ſeems, 
it was the Opinion of many in thoſe Times, 


that it was lawful, and an Heroick AR, to 
| | take 
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-. take off the Uſurper, by any Means what- 
* ever, when he was grown too great to be 
called toan Account by the ordinary Me- 
thods of Juſtice ; and accordingly a Book 
was publiſhed, ſaid to be written by Colonel 
Titus, (though here they make Sexby the 
Author of it) to prove Killing (in this Caſe) 
No Murder: And this, it ſeems, was the 
Opinion of the Old Romans, and the Max- 
im Brutus went upon, when he murdered 
Ceſar in the Senate, who had leſs to juſtifie 
him than Sindercome had, inaſmuch as Ceſar 
did not add Oppreſſion to his Uſurpation, 
as Cromwell did to a very great Degree. 

But whether ſuch Aſſaſſinations are juſti- 
fiable or not, ſure I am, King Charles II 
never gave any Countenance to them; either 
becauſe he did not approve of them, or be- 
cauſe he was ſatisfhed the Uſurper would en- 
courage the like Attempts upon him, and 
would be much more likely to ſucceed in 
them; the King having no Guards to ſecure 
his Perſon, as the Uſurper had. It may be 
obſerved farther, that Sindercome acted upon 
a different Principle than either the ancient 
Romans, or the modern Royali/ts, went up- 
on; for he was a true Leveller, one who had 
been taught by the Uſurper, or his Creatures 
that there ought to be no Diſtinction or 
Superiority amongſt Men: And, by Virtue 
of this Principle, had aſſiſted Cromwell, firſt 
in murdering his Prince, and then in ſubdu- 
ing the Rump: And the poor deluded En- 
thuſiaſt expected, when this was accompliſh- 
ed, that Cromwell ſhould have relinquiſh- 
ed the Power, he had poſſeſſed himſelf of by 
their Means, and have left every Man to do 
what was Right in his own Eyes. And 
when Sindercome, and his Fellow-Levellers, 
found he aſſumed a more arbitrary and ty- 
rannical Government than any they had de- 
moliſhed, they were reſolved to cut him off: 
And it coſt him more Trouble and Diſquiet 
to ſubdue thoſe, into whom he had inſtilled 
the Levelling Principles, in order to deſtroy 
all the Powers above him, than it did to de- 
ſend himſelf againſt the Loyaliſis, and all the 
Reſt of his Enemies. It is evident he never 
enjoyed any tolerable Security, after he diſ- 
covered there was nothing in all that Hypocri- 
tical Zeal he had pretended for Religion and 
Liberty, and that Ambition was the Spring 
of all his Actions: When the Levellers ſaw 
this, they bent their whole Force againſt him; 
and he ſo much dreaded them, that he wore 
Armour under his Cloaths, and ſcarce ever 
lay twice in the ſame Chamber. Fear and 
Perplexity might be diſcovered in his Coun- 
tenance, and he could: not take his natural 
Reſt; he was ever diſtracted with frightful 
Dreams, and became the moſt uneaſy Mortal 
in the three Kingdoms he had ruined : This 
was the happy State he had waded through 
Seas of Blood to arrive at. But to return to 
Sindercome, and enquire a little into the Cauſe 
of his Death. 


'T he Coroner's Jury (as well as the People) 


it appears, were in great Doubt what was | 


— 


the Occafion of his Death; they adjourned 
twice, and could come to no Agreement, 


until they were carried to the Chief Juſtice's ww 


Chamber, and received his Directions. To ſug- 
geſt, as the Uſurpers Friends do, t hat they were 
carried thither only to learn how to put their 
Preſentment into Form, was ridiculous; this 
was the Coroner's Buſineſs, and not theirs; 
and he could not have wanted Inſtructions, 
if he had been ignorant of the Form himſelf: 
It is evident, therefore, the Jury were car- 
ried to the Chief Juſtice's Chamber to be 
threatned, or otherwiſe influenced in their 
Verdict; and here they are made to ſay, 
That be killed himſelf, by ſnuffing Poiſon up 
his Noſe : Though it did not appear to them, 
that he ever had any Snuff, or that there 
was any lodged in the Noftrils, or the Paſ- 
ſages to the Brain, which ſurely there muſt 
have been, if the Brain had been affected by it: 
Beſides, Sindercome muſt be exceeding well 
skilled in Poiſons, to find one that ſhould o- 
perate ſo kindly, and fo ſeaſonably; that 
only threw him into a pleaſant Slumber, ac- 
cording to the Depoſitions of his Guards, 
and killed him within the Space of two Hours, 
without a Struggle or a Groan, or at leaſt 
any ſuch Agonies or Convulſions, that might 
have been expected from a Poiſon, that had 
its effect ſo ſuddenly ; and as there were no 
Symptoms of Poiſon appeared, either in the 
Manner of his Death, or on the opening his 
Head or Body, it ſeems much more probable 
that he was ſmothered with the Bed-cloaths, 
than poiſoned, If it be demanded, why the 
Uſurper ſhould murder the poor Wretch pri- 
vately? The Lord Clarendon, has furniſhed 
us with two very good Reaſons for it, (via.) 
Leſt he ſhould be reſcued by his Brethren, the 
Levellers in the Army; or, he ſhould declare 
ſome unſeaſonable Truths, having been very 
intimate with the Uſurper. 

His Mother's Depoſition is ſo drawn up, I 


muſt confeſs, that on the firſt Reading, one 


would be inclined to think ſhe was with him 
when he died ; but apon reading it more care- 
fully, I find ſhe only ſays, ſhe heard he was 
very ſic k, and ſhe heard he died ſuddenly : Be- 
ſides the Coroner's Inqueſt find he died at 
T welve a Clock at Night, and ſhe did not 
hear of his Illneſs, it appears, till then, if 
ſhe did till the next Day ; for this Senſe the 
Words will very well bear, namely, That 
ſhe heard the next Day, that ſhe was ſent 
for at Twelve the preceding Night. | 

And laſtly, there can be very little Streſs 
laid on theſe Words of the Priſoner, that 
That was the laſt Bed he ſhould go into, if he 
did ſpeak them; for he might very well ſay 
this, though he had no Deſign of poiſoning 
himſelf, becauſe he knew he was to be exe- 
cuted the next Morning, and had Time al- 
lowed him by his Guard to ſay his Prayers, 
and prepare for his Execution: Their pro- 
ducing ſuch Circumſtances, therefore, ta 
prove he murdered himſelf, ſeems to intimats 
they wanted better Evidence of it. 
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Slingsby”s of May 1658. 10 Car. II. 


Trial. 


H E Impeachment charges Sir en- 
Tee Charge, | ry with High-Treaſon againſt the 
Lord Protector ( bor ang _ = 
mon-Wealth, in conſpiring to betra 

87 and Garriſon of Hull to Charles 
Stuart, eldeſt Son of the late King Charles; 
and with endeavouring to withdraw Ralph 
IVaterhouſe, ohn Overton, and other Oth- 
cen of the ſaid Garriſon, from their Obedi- 
ence to his Highneſs the ſaid Lord Protector : 
With endeavouring to raiſe an Inſurrection 
in Favour of the ſaid Charles Stuart, the Son, 
correſponding with him, and contriving to 
advance him to the Throne; and with de- 
livering a Commiſſion from Charles Stuart 
to the ſaid Wa terbouſe, to be Governor of 

the Caſtle of Hull, Op. 
fe. fre Sir Henry being arraigned, deſired he might 
Trally be tried by a Jury, according to Law; but 
Jeg. was told, the Court conſiſted of a Number of 
Perſons amounting to two or three Juries: 
That Acts of Parliament made Law and Juſ- 
tice, and theſe had altered the Manner of T rial, 
and conſtituted this Court both Jury and 
Judges; and that he was a Parliament-Man 
when the Act was made, and ſo conſented to it. 
Sir Henry replied, he was a Priſoner when 
the Act was made and could not be ſaid to 
treſpaſs againſt their Laws, becauſe he never 
ſubmitted to them: That Laws were intend- 
ed for the Preſervation of Liberty and Pro- 
perty; but every Thing was taken from him, 
he had received no Benefit by their Laws: 
However, Sir Henry being at length prevail- 
ed on to plead Not Guilty, the Attorney-Ge- 

neral called his Witneſſes. 

Ralph Waterhouſe depoſed, That Sir Henry 
N. Evi- tampered with him, and offered him 5000 J. 


dince, 


to ſecure the South-houſe for the King's Ser- 


vice, and ſaid that the Duke of J would 
bring over 7 or 8000 Men from Flanders to 
beſiege Hull, and if the South-houſe were ſe- 
cured, the Work would be half done: That 
Sir Henry alſo offered the Deponent a Com- 
miſſion to be Governor of the Caſtle, and 
two Block-houſes near Hull, which was dated 
at Bruges, March 12, 1657, and that the 
Deponent had then the Command of a Com- 
pany, and of the South-Block-houſe. 

Overton depoſed, he ſaw Sir Henry deliver 
the ſaid Commiſſion to J/aterhouſe in April, 
chen laſt paſt: And that he alſo being an 
Officer of the Garriſon of Hull, and Sir 
Henry his Priſoner, he had in like Manner 
tampered with the Deponent to betray the 
Town to the King, and told him, the Kin 
would land either at Hull or Scarborough ; — 
that the Priſoner ſaid, his Son aſſured him 
the Town was too ſtrong for the Garriſon. 

George Thompſon, Lieutenant to WVater- 
houſe, alſo depoſed, That Sir Henry had 
tampered with him, and told him there was 
a Deſign to bring in the King with a conſider- 
able Army; and that the King had promiſ- 
ed Pardon to all Officers, but the Lord Pro- 
tector and Bradſhaw. 


ed he had been trepaned by theſe Fellows, 
and that they had ſworn that ſeriouſly, which 
he had ſpoken in Mirth, while he was their 
Priſoner in Hull; but that indeed they had 
moved the matter to him, and not he to them : 
and that the Commiſſion they mentioned 
was a Blank he had by him theſe four Years. 


| See the Sentence in Mr. Mordant's Trial. 


10 Car, II, 


way pretended High-Court of Juſtice in Weſtminfter-Hall, the firſt of 


| foes Fune, 1658. 10 Car. II. 
The Charge, 
an Impeachment againſt the Doctor, 
wherein he is charged with High- 


Treaſon, in conſpiring, with other Traitors, 

to levy War againſt the Protector and Com- 
mon-wealth, in order to ſubvert their Go- 
vernment, and advance Cahrles Stuart, to the 
Throne: He is alſo charged with delivering 
Commiſſions from the ſaid Charles Stuart, 

ohn Stapely, and Henry Mallory, to levy 

ar, c. | 

9 The Doctor, being r N as uſual, de- 
ty of ts fired he might have Counſel; and this be- 
car. ing denied, he demanded by what Authori- 
ty the Court ſat, and that their Commiſſion 

might be read; but the Preſident anſwered, 

they ſat there by a Commiſſion under the 

Great Seal, in Purſuance of an Act of Par- 


Ne IV. Iz. 


H E Attorney-General exhibited 


n 


16533, The Trial of Jon HeweT, D. D. for High- Treaſon, before a 1688. 


Io Car. II . 
— 


liament; and that it was not uſual to read 
Commiſſions to Priſoners. 

The Doctor replied. He was not to own 
every Perſon who would take upon himſelf to 
judge him, and therefore again deſired to 
know by what Commiſſion they ſat; and if 
all the 8 were there, as he ap- 
prehended they ought to be, by the Carl of 
Leiceſter's Caſe in Plowden. 

The Attorney-General ſaid, the Com- 
miſſion authorized all the 5o named in it to 
be his Judges, or any Seventeen of them ; but 
indeed where no Quorum was appointed, as in 
the Caſe in Ploawden, they muſt be all preſent. 

The Clerk demanding of the Doctor a- Rejuſer is 
gain, If he was Guilty, or Not Guilty © the Plead. 
Doctor anſwered, he ſhould be loth to ſave 
his Life, by forfeiting a good Conſcience : 


That he was looked upon in a double Capaci- 


VU uu ty; 


Sir Henry in his Defence ſaid, he perceiv- Hi Defence 


| 
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1658. ty, as a Clergyman, and Common-wealths- | than be guilty of giving up his Fellow-Free- 169 
10 Car. II. man, and he would not give Scandal to] mens Liberties and Privileges: And the 10 Cs, j 
either; therefore, if they would do Juſtice Doctor, refuſing peremptorily to plead, was 
to themſelves, and vindicate the Legality of | ordered to be taken away, and John Mordant, 
their Judicature, he would proceed: Other- | Eſq; to be brought to the Bar. 


wiſe he would rather die ten thouſand Times, 
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. before a pretended High-Court of Juſtice, the firſt of June, 9% 1, 
— | 7 Wy 
Mordant's 1658. 10 Car. II. | 

Trial, 

The Charge, H E Priſoner was impeached of the Court adjourned ; and on the 2d of une, 


High-Treaſon, againſt the Lord Pro- Sir Henry Slingsby, Doctor Hewet, and Mr. The 7 

tector and Common- Wealth, for in- | Mardant, were again brought to the Bar, Jagen. 

citing and endeavouring to raiſe a new War, | and Mr. Attorney prayed the Judgment of 

in order to ſubvert their Government, and | the Court as to Sir Henry Slingsby and Mr. 

advance Charles Stuart to the Throne; and | Mordant; and as to Doctor Hewet, who 

for that he conſulted with Fohn Stapely and | refuſed to plead, he demanded their Juſtice, 

Henry Mallory how to effect the ſame, and The Preſident thereupon demanding of Sir 

delivered Commiſſions to ſeveral other Per- Henry Slingsby, what he could ſay, Why the 

ſons to levy War againſt the Government. | Court ſhould not proceed to Judgment? He 

Mr. Merdant, being arraigned, made the | anſwered, he deſired to be tried by a Jury, 

4 ſame objections to the Court, and the Le- looking on the Court as his Enemies, ſome of 

44 gality of this Method of Trial, that Dr. | them having already ſequeſtred and fold his 

1 Hewet had done; but at length, by the Ad-] Eſtate, becauſe he would not compound; and 

11 vice of his Friends, and an Intimation that | if he had compounded, the Times were fo 

SI Mercy was intended towards him, he pleaded | unſettled, that he did not know but he might 

1 Not Guilty. be compelled to compound over again; and 

The Evi Then the Protector's Counſel produced | thought it ſtrange, that his Enemies ſhould be 

dence, their Evidence, and firſt Mr. John Stapely | both his Judges and Jury: But the Court 
was ſworn, who depoſed, That the Priſoner] would hear no more of this; and the Preſi- * 
told him there was a Deſign to bring in the | dent proceeded to make a Speech to the Priſo- 3 
King, who had wrote to him to ſpeak to | ners, wherein he tells them, That it was a $«» 
his Friends to be ready; and that the King | great Aggravation of the Sins of the ZEgyp- #17 
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would bring 7000 Men with him; and Sir 
Francis Vincent and Sir William Waller were 
in the Conſpiracy. 

Mr. Anthony Stapely depoſed, That being 
at the Half Moon-Tavern, in Alderſgate- 
ſtreet, with Captain Mallory and Mr. Mor- 
dant, the latter enquired into the Affairs of 
Suſſex, and what Preparations there were, 
in caſe the King of Scots ſhould land; and 
the Deponent anſwering, There would be 
an Appearance anſwerable to his Expectati- 
ons; but there was a conſiderable Strength 
ready to aſſiſt them in Surrey; Mr. Mordant 
replied, He haddelivered out four Commiſſions, 
three of Horſe, and one of Foot, to the beſt 


ever he was but one Witneſs ; that the next 
was very uncertain in his Evidence, and 
could not tell, whether the Commiſſions were 
for Horſe or Foot; that there was no Meet- 
ing at the Place mentioned in Surrey, nor was 


tians, that when God had declared himſelf 
by fo many Signs and Wonders on Behalf of 
the Hraelites, they ſhould ſtill purſue Moſes - 
And who could be fo much a Stranger to theſe 
Nations, as to be ignorant what God had 
done among them, by a Series of wonderful 
Providenees ſo many Years together, againſt 
a Party, who were ſtill hatching of Freaſons 
and Rebellions againſt them? That it griev- 
ed his Soul to think, after ſo many ſignal Pro- 
vidences, wherein God feemed to declare 
himfelf as it were by Signs and Wonders, 


that their Hearts ſhould be more hardned than 


the Egyptians; for they did at length fee 
that the Lord fought againſt them : But the 


obſerving that he was a Priſoner, and there- 
fore not ſubject to their Laws; he ſaid every 
Man owed a Natural Allegiance to the ſu- 
preme Magiſtrate, and that his not owning 
the Government was in itſelf a great Offence, 


it laid what they were to meet about. Then and far from being an Excuſe for T _ ; 


of his Remembrance, but he durſt not ſwear | Cavaliers, though they could not but ſee that 8 
it; and it was agreed to meet at Cratoley, in | the Lord fought againſt them, that the Stars "EX 
Surrey, the Tueſday following, to concert | in their Courſes fought againſt them, yet they Ve 7. 
His Defence Matters between Surrey and Suſſex. would not ſee or confeſs it, till their Deſtruc- Tale! 
Then the Depoſition of Captain Mallory, | tion overtook them; and if theſe wonderful 3 5 
who had eſcaped out of Priſon, was read ; | Providences would not move them, he thought Ne C. 
giving an Account of the Conſpirators meet- | National Conſiderations might deter them 
ing at the Half-Mom, and appointing to | from theſe Practices: For Charles Stuart was 
meet again in Surrey, to ſee how Affairs ftood | in Confederacy with Spain, that great Popiſh 
in relation to the Counties of Surrey and Suſſex. | Intereſt againſt England: And it was very 
Mr. Merdant obſerved in his Defence, | ſtrange that a Proteſtant could affift ſuch an 
That the firſt Witneſs did not ſwear he faw | Intereſt as this; yet ſuch. Proteſtants were 
any Letter from Charles Stuart, and how- | the Priſoners. And as to Sir Henry Slingsby's. Harri 


tried, 
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1660. 
12 Car, II. 


WR) 


| The Trials 


of the Re- 


| PLicides, 


| The Charge, 


Harriſon 
tried. 


1658. And what did they think would have become 
jo Cr I. of the Proteſtant Intereſt, if they had ſucceed- 


ed, and Charles Stuart had been brought in? 
Did they but review the Declarations of Par- 
liament, ſince 1640, they would ſec what Fa- 
mily it was betrayed the Proteſtants of [Tance, 
when Rochel was taken? What Family it 
was that betrayed the Proteſtants in Germa- 
ny, and in the Palatinate, when a Peace was 
made with Spain? What could they think 
of that Family that could tolerate Popery for 
a Match with Spain? What would that Fa- 
mily have done if they had regained the three 
Kingdoms once again ? 


As to Mr. Mordant, he ſaid, God appeared 


to him at this Time, as he did to Sinners in 


Jeſus Chriſt ; for he did clear Sinners in Jeſus 
Chriſt, even when they were Guilty, and ſo 
God cleared him. He would not ſay he was 
Guilty, but bid him ask his own Conſcience, 
whether he was ſo or not? and bleſs God as 
long as he lived, and bleſs the Lord Protector, 
by whoſe Authority he was cleared. 
Then the Clerk was ordered to read the 
Sentence againſt the other two Priſoners, 
viz.) That they ſhould be Drawn, Hanged, 
headed and Quartered ; but the Protector 
was pleas'd to be contented with the ſevering 
their Heads from their Bodies: And they 
were beheaded on Tawer-Hill, the 8th of 
une, 
4 I do not perceive, there was any formed 
Plot for bringing in the King at this Time; 
but his Majeſty had been endeavouring to pre- 
vail with the Spaniards, to ſpare him a Body 
of Troops; and the Cavaliers, in hopes that 
a Negotiation would have ſucceeded, were 
numbering their Friends, and computing what 
Forces they might depend on, if the King 
ſhould Land. And it is amazing that, after 
ſo long and ſo cruel a Tyranny, the Spirits of 
the Cavaliers were not yet broken; that after 
ſo many Repulſes and Defeats, they ſhould 
retain their Courage, and dare to oppoſe the 
Uſurper, who was ſupported by an Army of 
Veteran Troops: They were not yet con- 


vinced it ſeems, that Succeſs was an Argu- 


ment of a good Cauſe; nor would the Preſi- 


dent of this Mock-Court, if he had foreſeen, 


that, within the ſpace of Two Years, all his 
Arguments, drawn from the Succeſs of the 
Tyrant's Arms, would have retorted with ſo 
much Advantage upon the Rebels, ſo ſhame- 
fully have inſulted theſe brave Men, who re- 
fuſed to acknowledge the Tyrant's Juriſ- 
diction. 

We ſee the Preſident alſo urging the dan- 
ger of Popery againſt a Reſtoration ; not re- 
flecting, that his Maſters had deſtroyed all 
Appearance of Religion; unleſs Hypocriſy 
and Cant, Oppreſſion and Injuſtice, might 
paſs for ſuch: And as to the State, they could 
not be ignorant that the Conſtitution was en- 
tirely ſubverted, and all their Liberties and 
Priviledges ſwallowed up, by the ſucceſsful 
Uſurpation they ſo much adored. 

W hat worſe could have happened by the 
Reſtoration of the King, with what he en- 
deavoured to terrify the People? And when 
this Event, which he ſeemed ſo much to 
dread, happened, how were the Days of King 
Charles II. when the Laws flowed in their 
proper Channel, and every Man remained ſe- 
cure in the Enjoyment of his Property, pre- 
ferable to that Iron Age, when every Thing, 
and every Perſon, was forced to ſubmit to the 
arbitrary Dictates of the Uſurpers! 

With what a different Face did the Nation 
appear after the Reſtoration ! Arts and Scien- 
ces, univerſal Benevolence, good Humour, 
and Freedom of Converſation, were ſome of 
the bleſſed Fruits of the King's Return; while 
nothing but Murders, Robberies, Sequeſtra- 
tions, and Decimations, were exerciſed on the 
beſt and greateſt Part of the Nation, during 
the Reign of thoſe pretended Saints ; and the 
Spies and falſe Friends thoſe Uſurpers em- 
* to inſinuate themſelves into eve 
Company, made the moſt intimate Friends 
afraid to communicate their Thoughts to each 
other: Gloomy, melancholy Looks, Trea- 
chery and Cruelty, were the diſtinguiſhing 
Marks of thoſe Times; their Tyranny ex- 
tended even to Thoughts, Words, and Ge- 
ſtures; and a chearful Countenance was 


looked upon as a Sign of Diſaffection and 
Reprobation. 


The Trials of Twenty-Nine of the 


Rrc1ciDes, for High-Treaſon, b 


a Commiſſion of Oyer and Terminer, at the Old-Bailey, London, 4.4 


October, 1660. 12 Car. II. 
HE Indictment charged them with 
Compaſling and Imagining the Death 
of the late King Charles I. And the 

2 Judgment on his Majeſty, and ſign- 

ing a Warrant for the Execution, were laid 

as Overt-AQts of that Treaſonable Ima- 
gination, 

Colonel Thomas Harriſon, was the firſt of 
the Regicides that was brought upon his Tri- 
al; who being Arraigned and direCted to 
plead Guilty or Not Guilty, ſaid they were 
vain Words, and deſired he might anſwer the 
Charge his own way ; however, he was pre- 


vailed on at length to plead Net Guilty, 


Then the King's Counſel opened the In- 
dictment, and produced five Witneſſes, who 
depoſed, that Thomas Harriſon, the Priſo- 
ner, ſat as one of the King's Judges, in the 
pretended high Court of Juſtice; and parti- 
cularly on the 27th of January, 1648. when 
the Sentence was read ; and that he ſtood up 
with the reſt, to expreſs his Aſſent to it: 
And one of the Witneſſes made Oath, that 
the Members of that pretended Court, fit- 

ting in the Exchequer Chamber, and debat- 
ing concerning the Impeachmentof the King, 
ale ſaid, Gentlemen, it will be good for 


us to Blagken bim; and that he heard Harri- 


ſon 


1658. 
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12 Car. II. 


— 


The Evi- 
dence 
againſt bim. 
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15589 n tell the other Regicides, that when he 


10 Car. 


—— 


was bringing the King to London, the King 


asked him when they were in the Coach to- 
gether, what they intended to do with him; 
whether to murder him or not: And the Pri- 
ſoner anſwered, there was no intention to 
Murder him; they had no ſuch Thoughts ; 
but the Lord hath reſerved you for a publick 
Example of Fuftice. The Priſoner's Hand 
alſo was proved to the Warrant for ſummon- 
ing the High Court of Juſtice, and to the 
Warrant for Beheading his late Majeſty. 
The Lord Newburgh depoſed further, 


That Harriſon commanded the Party that 


Harriſon's 
Defence, 


The Court 
repl y to bis 
D:fence, f 


brought the King from Hurſi-Caſtle to Lon- 
don; and that his Majeſty dining on the 
Road, at Bagſbot Lodge, where the Deponent 
then reſided, Harriſon gave Orders for plac- 
ing the Centinels: and when they ſet for- 
ward for Windſor, 75 ordered ſeveral 
of his Officers to ride cloſe to his Majeſty, 
leſt he ſhould make his Eſcape. 

The Priſoner ſaid in his Defence, that the 
Matter he was charged with, was not done 
in a Corner; the Sound of it had reached 
moſt Nations: And he believed the Hearts of 
ſome had felt the Terrors of that Preſence 
of God that was with his Servants in thoſe 
Days ; however it had ſeemed good to God 
to ſuffer this Turn to eome upon them : 
That he had earneſtly deſired of God, the 
Searcher of Hearts, if he had done amiſs, that 
he might receive ſome Convictions on his 
Conſcience ; but though he had ſought it 
with Tears many a Time of that God, 
in reſpect of whom they and all Nations were 
but as a Drop of the Bucket, to that Mo- 
ment he had rather received Aſſurance of the 
Juſtice of what he had done : And he believ- 
ed, e'er long, it would be made known from 
Heaven, there was more of God in it, than 
Men were aware of: That their Lordſhips 
knew what a Conteſt there had been for many 
Years, and how active many upon the Bench 
had been. And being reprimanded by the 
Court for his Reflections, he went on, and ſaid, 
That what he had done was out of Conſci- 
ence to the Lord ; and he conceived, that 
what had been done by Authority of Parlia- 
ment, no other Juriſdiction could meddle 
with: That they were the ſupreme Authori- 
ty, and thoſe who acted under them could 
not to be queſtioned by any Power leſs than 
that. And whereas it had been ſaid they u- 
ſurped that Power, he ſaid it was rather done 
In the Fear of the Lord. (Here he was in- 
terrupted again, and told, that ſuch Things 
were not fit to be vented in an Sony of 
Chriſtians, to make God the Author of all 
their damnable Treaſons ) He proceeded, how- 
ever, and ſaid, That what he had done by 
Authority of Parliament, he ought not to be 
queſtioned for: Otherwiſe they were in a 
miſerable Condition, Bound to obey thoſe that 
were in Authority, and yet to be puniſhed when 
they obeyed; and defired Counſel to that 
Point. The Court anſwered, If there was 
any Difficulty, they ſhould, and ought to be 
Counſel for him,; but that neither one or 


both the Houſes of Parliament, neither the 


People, collectively or repreſentatively, had 16h 
any Coercive Power over their King; much 29 Gut, 
leſs thoſe few Members of the Commons, 


after they had purged their Houſe of the Cor- 
rupt Majority, as they called it: And Mr. 
Anneſty put the Priſoner in mind, That he 
was the Man that forcibly removed the Par. 
liament's Guard, and placed other Guards 
at the Door of the Houſe, who threatned and 
inſulted the Members: That after the Houſe 
had reſolved, That the Treaty in the Iſle of 
Wight was a Ground for Peace, Forces were 
drawn down to the Houſe of Commons, and 
none ſuffered to come in, but thoſe the Sol- 
diers approved of : And all, who proteſſed 


any Duty to the King, were ſeized on by 


Harriſon, and his Fellows , and then the Pri- 
ſoner, and a ſmall Remnant of the Houſe, 
declared againſt the Vote that had paſſed for 
a Treaty with his Majeſty, and took upon 
them to exerciſe Sovereign Authority ; and 
under theſe he would skreen himſelf, as aQ- 
ing by Authority of Parliament, when a 
Majority of the Houſe of Commons diſavow- 
ed their Proceedings: And had they been 
Entire, they could have had no Pretence to 
the Supreme Authority. 

Then the Lord Chief Baron proceeded to 
direct the Jurys and informed them, That 
if any of the Overt- acts, laid in the Indict- 
ment, was proved; either his Conſulting, 
Adviſing, Sitting in Judgment, or Sentenc- 
ing the King, they ought to find the Priſoner 
Guilty; but here all theſe Facts were proved, 
not only by Witneſſes, but by the Priſoner's 
Confeſſion : He obſerved. alſo, that the Pri- 
ſoner had the King in his Cuſtody, and 
brought him Priſoner from Hur/t-Caftle, 
without any Authority from thoſe he called the 
Supreme Power : And that if any Man went 
about to impriſon the King, it had been of- 
ten adjudged an Evidence of imagining and 
compaſling the King's Death : That the Pri- 
ſoner was ſo far from denying the Facts, that 
he juſtified what had been laid to his Charge. 
Whereupon the Jury found him guilty, 


was pronounced on him as a Traitor, 


Bar, againſt whom fix or ſeven Witneſſes de- 
poſed, That they had ſeen him fit as one of 
the late King's Judges, in the pretended High 
Court of Juſtice; and particularly, on the 
27th of Fanuary, when the Sentence was 
read, and they all ſtood up to expreſs their 


Aſſent toit: His Hand was alſo proved to the — 


Warrant for ſummoning the Court, and to 
the Warrant for beheading the King. 


Mr. Scroop ſaid in his Defence, That the His Dif 


High Court of Juſtice was erected by the 
Parliament, which was then the Supreme 
Authority of the Nation, and generally ſub- 
mitted to; and what he had done, was in 
Obedience to that Authority. 


The Lord Chief Baron replied, That what 7 Cat 
he had offered in his Defence, tended rather 704 


to aggravate, than extenuate his Crime ; that 
he (as well as others) was miſtaken in the 
Word Parliament : There was not onePre- 


cedent of any other Houſe of Commons af- 
Ry os ſuming 
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ice: That his Hand was to the Warrant for 


Hi Defence, 


De Court 


4A reply to bis 


E Defence, 


ſuming Legiſlative Power, or making an Act 
to erect a Court of Juſtice, for the Trial of 
their King: And beſides, there were but 
Forty- ſix, even of the Commons, that ſat in 
the Houſe; Two Hundred And Forty were 
excluded ; ſo that they had no Pretence to be 
called an Houſe: That the Lords alſo were 
then in being, and rejected that pretended Act, 
under which they would ſhelter themſelves; 
and of the Forty-ſix Commoners that re- 
mained in the Lower-Houſe, there were not 
more than Five or Six and Twenty that were 
for erecting that Court; and theſe Men had 
taken the Oaths of Allegiance and Suprema- 
cy, and ſworn to deſend the King, his Crown 
and Rights, againſt all Perſons whatſoever : 
That they had acknowledged, in the Oath 
of Supremacy, that the King was the ſupreme 
Governor of theſe Nations; and ſworn that 
they would maintain all the Priviledges, Im- 
munitics and Preheminences, annexed to the 
Imperial Crown of this Realm; and thoſe 
who pretended that Men, by breaking through 
all the Ties and Obligations of Allegiance, 
could gain any lawful Authority, mult ſpeak 
againſt the Light of their Conſciences, and all 
Laws, Divine and Human. Mr. Scroop ſaid, 
If he had been miſled, he was not the only 


* 


ſhould not be ſuffered to caſt in Bones of 


Contention, to revive thoſe Differences which 


were but juſt laid aſleep. That this T reafon 
had no Relation to what was done by the 
Lords and Commons, at the Beginning of the 


War; for the Act, under which he pretend- 
ed to skreen himſelf, was not made by the 
Authority of either Houſe : There were but 
Forty-ſix of the Commons in the Houſe, 
when it was debated; and not more than 
Twenty-ſix that voted it; which could ne- 
ver be underſtood by any one to be an Act of 
Parliament : It was no more than an Order 
of a ſmall Remnant of the Commons, after 
they had excluded a vaſt Majority. 
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The Priſoner replied, Since they would not % - 
ſuffer him to open the Nature of theſe Things, t- 


and the Grounds he went on, which ſatis- Y 


hed his own Conſcience, that what he did 
was from the Lord, he left his Cauſe to the 
Jury; telling them, that the Authority he 
ſpoke of was a Rightſul Authority; it was 
the Supreme Power: It was well known what 
they were: Concluding, he had deſired to 
ſpeak the Words of Truth, and Soberneſs; 


the Fat, 


but was prevented. Then the Court having He is cenv e- 
obſerved to the Jury, that the Treaſon was . 


fully proved, both by Witneſſes, and his own 
Perſon. He ſaw a great many Faces that were | 
miſled as well as himſelf; and he hoped an 


Confeſſion, they found him Guilty, without 
going from the Bar: After which the Court 


Error in Judgment would not be accounted j acjourned, 


Malice: He never went to Work with a ma- 
licious Intent, or bore Malice to his late Ma- 
jeſty : But the Lord Chief Baron told him, 
that though this might be ſome Excuſe for him 
before God, in Law the Fact itſelf implied 
Malice; and the Jury, without going out of 
Court, found him guilty. 


Then Mr. Jehn Carew was brought to the 
Bar, and the King's Counſel having opened 
the Indictment, the Witneſſes depoſed, That 
the Priſoner ſat as one of the late King's 
Judges, in the pretended High- Court of Juſt- 


ſummoning the ſaid Court, and to the War- 
rant for beheading his late Majeſty ; and that 
the Priſoner was a Member of the Long Par- 
liament. | 

Mr. Carew, in his Defence, ſeemed much 
offended, that it was ſaid in the Indictment, 
he had not the Fear of God before his Eyes, 
but was moved by the Devil to murder the 
King; and averred, that what he had done, 
was in the Fear of the Lord, and in Obedience 
to his Holy and Righteous Laws : He confeſ- 
ſed that he did Conſent to be one of the late 
King's Judges; firſt, in Obedience to the 
Lord; and, ſecondly, in Obedience to that 
which was then the Supreme Authority of the 
Nation: That the Matter in Queſtion had 
been controverted in the Face of the whole 
World; and the Lord had given an Anſwer 
upon ſolemn Appeals; (And was entering up- 
on the Grounds and Reaſons of the War) But 
the Court let him know, That they muſt not 
hear him make Diſcourſes in Juſtification of 
a horrid and notorious T reaſon; and as to his 
having acted in the Fear of the Lord, they bid 
him remember, that the Devil appeared ſome- 


ber, Thomas Scot was brought to the Bar, 
againſt whom the Indictment being opened, 


King's Judges, in the pretended high Court 
of Juſtice, and particularly, on the 27th of 
January, when all the Members ſtood up, 
to expreſs their Aſſent to the Sentence: Ano- 
ther Witneſs depoſed, That his Hand was 
to the Warrant tor beheading the late King. 
Sir Theophilus Biddolph depoſed, that he heard 
Mr. Scat ſay, in Richard's Parliament, That 
he ſat as one of the King's Judges; and he 
was ſo far from repenting of it, that he de- 
ſired this Inſcription might be upon his Tomb, 
(Viz.} Here lies Thomas Scot, who adjudged 
to Death the late King. Colonel Copley teſti- 
fied the ſame "Thing; and that the Priſoner 


King's Death. 

The Lord Mayor Elect depoſed, That on 
the laſt Day of the ſitting of the Parliament, 
a little before his Majeſty's Return to Eng- 
land, Mr. Scot, ſeeing the Houſe muſt break, 
ſaid, Their Heads muſt be laid to the Block, if 
there was a new Parliament: I confeſs (ſaid 
he) I had a Hand in putting the King to 
Death, and JI defire all the IVorld may rake 
notice of it; and when I die, that it may be 
written on my Tomb. I do not repent 7 any 
Thing I have done; if it were to do, I could 
do it again. William Lenthall, Eſq; alſo de- 
poſed, That, the Houſe being about to diſ- 
ſolve itſelf, Mr. Scot made a Speech, juſtifying 
the putting the King to Death ; but he did 
not remember the particular Expreſſions men- 
tioned by the other Witneſſes. Then the 


times as an Angel of Light; And that he 
Ne 13. V. 


Lord Mayor further depoſed, that this was 
X xx the 


The Court fitting again the 12th of O#9- Scot tried, 


and the Jury ſworn, ſeveral Witneſſes de- be Hui- 
poſed, That the Priſoner ſat as one of the late dence. 


added, He hoped he never ſhould repent of the 
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the Concluſion of Mr. Scot's Speech in the 
Houle, Being it is your Pleaſure to have it fo 
(the Houſe diffolved,) I know not how to hinder 
it; but when that is done, I know not where 
to hide this hated Head of mine. Mr. Baker 
alſo depoſed, that diſcourſing with Mr. Scet, 
in the Time of Richard's Parliament, he ſaid, 
He had cut off one Tyrant's Head, and be 
hoped to cut off” another. 

The Priſoner faid in his Defence, that it 
was a Breach of Priviledge to proſecute him in 
an inferiour Court, for what he had ſaid, or 
done, in Parliament; but the Court informed 
him, that for Treaſon, or Felony, committed 
in the Parliament-Houſe, there was no Pri- 
viledge that could prevent his being tried for 
them in the Courts of Common-Law ; but 
that there did not want other Evidence of his 
compaſſing and imagining the King's Death. 

Then Mr. Scot proceeded in his Defence, 
and averred, That he never ſaid, He hoped he 
ſhould never repent of the King's Death But 
on the contrary, he had often, by Prayers and 
Tears, beſought the Lord, that if there were 
any Iniquity in it, he would ſhew it him: 
That it was by the Command and Authority 
of a Parliamentary Power he fat as one of the 
King's Judges; and this muſt juſtify” him, 
whatever the Nature of the Fact was: That 
this Court could not take Cognizance whether 
they were a legal Parliament, or not; and 
he did not know, but it might be as fit for 
that Parliament to make Laws, as the laſt, 
being called by the Keepers of the Liberties of 
England: That if they were not properly a 
Parliament, they were the Legiſlative Power, 
and their Acts binding: That if two Eſtates 
might exclude a Third, 'as they had done the 
Biſhops ; if the ſecond did not continue to 
exerciſe their Truſt ; they that were in, by 
Occupancy might have a Title to the whole; 
and continued to inſiſt he had a Parliamen- 
tary Authority, a Legiſlative Power, to ju- 
ſtify him. 

The Court replied, That theſe Things had 
been urged already, and that no ſingle Per- 
ſon or Community, neither the People col- 


lectively, or repreſentatively, had any Coer- 


cive Power over the King. That the Aſ- 
ſembly, who made that pretended Act, were 
not an Eighth Part of the Commons Houſe: 
That the Houſe of Lords was then ſitting, 


and rejected it; and therefore there was no- 


thing like Parliamentary Authority to juſtify 
him. That Forty Highwaymen, met toge- 
ther at Shoater s-Hill, might as well pretend 
to Parliamentary Authority, as that little 
Convention at Meſtminſter- That the vul- 
gar Acceptation of the Word Parliament, 
had led many into Miſtakes; but that no- 
thing could properly be ſaid to be done by Par- 
liamentary Authority, but what was done by 
King, Lords, and Commons: And as to 
what the Priſoner mentioned, concerning 
the ejecting the Biſhops, this was not at all to 
the Purpoſe ; for that Act was made by the 
2 of King, Lords, and Commons: 
nd, 


Mr. Auneſley put the Priſoner in mind, that 


when the People appeared jealous that they 


intended to alter the Government, the Par- 


— 


. Pm... 
liament called it A Black Scandal, caſt upp 6, 
them And that the two Houſes cauſed a De- n Cr. 


claration to be affixed on all the Churches in 
England : That they held the Government 
of King, Lords and Commons, to be the 
Fundamental Government of this Kingdom, 
Then the Priſoner claimed the Benefit of his 
Majeſty's Pardon; but the Court replied, It 
was very odd to talk of a Pardon, after ſuch 
a Juſtification : That the King's Proclama- 
tion could not be pleaded in Bar to the Pro- 
ceedings of the Court: They could take no 
Notice of a Pardon that was not under the 
Broad Seal ; though they did not doubt his 
Majeſty would Inviolably make it good, if 
he appeared to be within it. Then the Lord 
Chief Baron directed the Jury, and took 
particular Notice of the aggravating Speeches 
of the Priſoner, his Juſtifying the King's 
Murder, and wiſhing the Action might be En- 
graven on his Tomb And the Jury thereupon 
found him Guzlty. 

Then Gregory Clement was brought into 
Court, and pleaded Guilty. 

John Jones alſo, being ſet to the Bar, of- 
fered to make a partial Conteſſion, which the 
Court not accepting, the Jury was ſworn, 
and the Witneſſes produced, who depoſed 
they ſaw the Priſoner ſit as one of the late 
King's Judges, in the pretended High- Court 
of Juſtice. His Hand alſo was proved to the 
Warrant for ſummoning the Court, and to 
the Warrant for beheading the King: And 
the Jury found him Guilty. | 

Then all the Priſoners, that had been tried 
after Harriſon, were ſet to the Bar ; and it 
was demanded, what they had to ſay, why 
Judgment ſhould not paſs upon them: To 
which they generally anſwered, they threw 
themſelves on the King's Mercy : And the 
Lord Chief Baron made a Speech to them 
on the Occaſion, in which he ſet the horrid 
Crime the Priſoners were convicted of, in a 
proper Light: He told them the King they 
had murdered, was a Perſon of eminent 
Parts and Virtues, that would have rendered 
him admir'd even in a private Station : That 


his Clemency appeared in the beginning of his 


Reign ; and, if they looked back, they would 
find the People enjoyed greater Peace and 
Proſperity in his Days, than in the Reigns 
of former Princes: That but one Nobleman 
had been put to Death in his Time, and that 
for an Offence not to be named. That they 
might remember the King had, before the 
Wars, redreſſed every Grievance they could 
complain of ; the Star-Chamber, High-Com- 
miſſion, Ship-Money, the Claim of Stannery, 
Sc. That they would do well alſo to reflect 
what Conceſſions his Majeſty made at the 
Ihe of Wight ; how he wooed and courted the 
People to obtain Peace: And that they ſhould 
kill their King, and ſuch a King, They ought 
to lay it to Heart, and conſider with them- 
ſelves; for, though they pretended Conſci- 
ence, they ſhould remember what our Saviour 
ſaid : That the Time will come, when they will 
perſecute you and kill you, and think they do 
God Service. 
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ad go by pretended Revelations, and ſay 
12 Car. Il. they Bcd ra: ſuch a Thing, and found 
no Remorſe or Reluctance; as the Man in 
Shropſhire, who murdered his Father and Mo- 
ther, when he was queſtioned for it, alledg- 
ed, he had prayed againſt it, and could not 
under/tand it to be a Sin. And therefore he 
exhorted the Criminals to try their Spirits, 
and examine the Fact by the Word of God, 
and not think every Fancy and Imagination 
f to be Conſcience: After which, the uſual 
3 +:/ſed en the Sentence in High Treaſon was paſſed upon 
them, and the Court adjourned. 

The Court meeting again the 14th of 
October, John Cook, Solicitor to the Regi- 
cides, who preferred the Charge of High 
Treaſon againſt the late King, was brought 
to the Bar: And not challenging any of the 
Pannel, the firſt twelve were ſworn of the 
Jury. Then the Solicitor-General opened 
the Indictment, and obſerved that this was 
the Man, who exhibited that wicked Inſtru- 
ment, - called 4 Charge of High-Treaſon, 
azainſt his late Majeſty in the Name of all 
the People of England: That he aggravated 
the Charge, and would not ſuffer his Majeſty 
to ſpeak in his Defence: Told the King he 
endeavoured to ſpin out Delays, and deſired 
the Charge might be taken pro confeſſo : That 
this was the Man that preſſed the pretended 
Court to give Judgment againſt the King ; 
and demanded that wicked Judgment before 
it was pronounced: And though he had ac- 
knowledged his Majeſty to be a Wiſe and 
Gracious King, yet declared, That he muſt 
die, and Monarchy with him : That this was 
the Priſoner's part, who had alſo received 
Wages, and a Reward for his Iniquity. Then 
the Witneſſes were called, who depoſed, 
That the Priſoner exhibited an Impeachment, 
or Parchment-Writing, to the pretended 
High Court of Juſtice, which was called, A 
Charge againſt the King; and the ſaid 
Charge being now produced, it was proved 
that Cook's Hand was ſubſcribed to it: That 
he often interrupted his Majeſty, and prayed 
that the Charge might be taken pro confeſſo; 
and for ſeveral Days preſſed for Judgment 
againſt his Majeſty, | 

It was teſtified alſo that Cook charged his 
Majeſty with being guilty of the Higheſt 
Treaſons and Crimes, that ever were acted on 
the Theatre of England; and prefling that 
Judgment might be' given againſt his Ma- 
jeſty, ſaid, That it was not ſo much he, as the 
Innocent and precious Blood that had been ſhed, 
that cryed for Fudgment againſt the Priſoner 
at the Bar (THE KING.) And one Starkey, 
of Gray's-1nn, depoſed, that, diſcourſing with 
Cook about his being made Solicitor-General, 
he anſwered, He was ſerving the People; that 
he would ſee ſtrange Things; and that he muſt 
wait upon God: He did acknowledge the 
Ring was a Wiſe and Gracious Prince; but 
ſaid, He muſt die, and Monarchy with him. 

But Cook croſs-examining Nutley, one of 
the Witneſſes, Nutley depoſed, that he heard 
the Priſoner ſay, He hoped they did not in- 
tend to take away the King's-Life : That he 
{the Priſoner) laboured againſt it; and they 
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told him, they only intended to bring him 
to ſubmit to the Parliament. 

The Priſoner further ſaid in his Defence, 
That the Words he uſed at that Proccediig, 
were not his own ; he was directed what he 
ſhould ſpeak, and he hoped he might make 
much the ſame Plea St. Paul did, That againſt 
Cæſar or againſt the Law, he had not ofonded 
at all: For firſt, he was commanded to do 
what he did, and acting only within his own 
Sphere as a Counſellor, by the Command of 
the then ſupreme Power, he could not be 
guilty of Treaſon: Secondly, Words could 
not amount to Treaſon; and though it was 
ſaid, his Hand was to the Impeachment, he 
thought that was not well proved: He inſiſt- 
ed further, That one who writes or ſpeaks 
Words dictated by another, (though they 
might be in their own Nature treaſonable) 
yet they were not Treaſon on the Writer or 
Speaker, becauſe they did not diſcover a 
traiterous Heart; and he appealed to God, 
if he uſed one :rreverend Expreſſion towards 
his Majeſty, or {tiled him, The Priſoner at 
tle Bar, as the Witneſs had ſworn : That a 
Counſellor Was to make the beſt of his Cli- 
ent's Cauſe, and leave it to the Court; and 
Counſellors did frequently engage in Buſineſs, 
before they rightly underſtood the Fact: He 
appealed to the Counſel, if they had not ma- 
ny Times been ſorry, that a Verdi& had 
been given for their Client, when they diſ- 
covered the Right lay on the other Side; and 
this might be his Caſe. Had it been a Time 
of Peace he acknowledged this would have 
been Treaſon; but his Majeſty being in the 
Power of the Army, the drawing up of a Charge 
againſt him, and deſiring Juſtice, and that he 
might be brought to a ſpeedy Trial, in order 
to his Acquittal, was rather a Service to his 
Majeſty, than Treaſon againſt him: He urged 
further, That what he had done in that Mat- 
ter, was for his Fee, and not of Malice; though 
it might be called Avaritia, it could not be 
called Malitia; he did nothing Judicially but 
Miniſterially: But conſcious his Defence was 
very weak, he ſaid, he laid hold on his Ma- 
jeſty's Declaration at Breda, wherein he pro- 
miſed to pardon all, who, were not accepted in 
a free Parliament ; and he obſerved, that this 
Convention, not being called by the King's 


make the Exception : Concluding, That hu- 
man Juſtice did never puniſh ſo much for 
Expiation as Prevention, that others might 
be deterred from committing ſuch Acts; that 
now all dw were ſettled, there could be 


never happen again. 

The King's Counſel, in their Reply to 
this Defence faid, That the Priſoner miſtook 
his Charge, if he thought it was only for 
Words; it was for compaſſing and imagin- 
ing the King's Death; and the Evidence of 
that Charge was, his meeting in an Aſſembly 
of the Regicides, and the Part he bore in 
that Aſſembly: Nor was it a General Rule, 
That Words were not "Treaſon; for if a 
Man declare the Imagination of his Heart, 
exhorting and perſuading Men to kill the 
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Writ, was not ſuch a Parliament, as could 
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12 Car. II. 
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no Danger in ſparing him, the like Caſe could 
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A CRITICAL REVIEW S 


1666. King there could not be a greater Overt-act 
12 Car. II. than ſuch Words, or a clearer Evidence of 
his traiterous Imagination : And as to his In- 
nocence in ſimply demanding Juſtice, they 
were to obſerve, That the Subject-Matter, 
was a Charge of High-Treaſon againſt the 
King; he prayed that the King, as a Traitor, 
might be brought to Juſtice ; preſſed that the 
Charge might be taken pro confeſſo : And 
whether Mr. Cze+ could intend this, in or- 
der to the Acquittal of his Majeſty, he leſt 

the Jury to determine. 

As to the Priſoner's laying hold on his 
Majeſty's Letter or Declaration from Breda, 
that could not amount to a Pardon, not be- 
ing under the Broad Seal; neither would the 
Words it contained have amounted to a Par- 
don, if they had been under the Broad Seal : 
Beſides, it appeared by the King's Letter, that 
he intended ſuchas ſhould be excepted by 
that very Parliament his Letter was directed 
to, and the Priſoner was expreſly excepted by 
Name; his Majeſty therefore was not obliged 
even in Honour to ſpare him. 

That the Jury ſhould conſider. the Caſe as 
their own: The Prifoner had exhibited a 
Charge againſt his late Majeſty, in the 
Name of all the People of England, of whom 
they were Part, and they ought to let the 
World know, that the People of England 
had no Hand in that Charge: That they 
ſhould conſider how the Priſoner had hunted 
after the King's Life; how he had fiſhed 
for Evidence againſt him, aggravated the 
Charge, was afflicted at the Delays, and angry 
when he was interrupted. 

And as to the Priſoner's ſaying, He plead- 
ed for his Fee, Judas too had thirty Pieces 
of Silver, for which he hanged himſelf ; 
and it was the higheſt Diſgrace he could 
throw upon the long R be, to ſhelter himſelf 
under his Profeſſion : I hat indeed it was an 
Aggravation of his Crime, that he, who 
knew the Law ſo well, ſhould ſo groſly tranſ- 
greſs it: That Mr. Cook in adviſing the Act, 
was as inſtrumental, as much a Traitor, as 
the Man in the Frock that did the Execution : 
That a Counſellor indeed was not always 
bound to know the Judge's Patent; but here 
was no Colour of a legal Proceeding, nothing 
but a mock Court of Juſtice, ſuch a one 
as Mr. Cook never met with in all his Read- 
ing: They knew of no Law under Heaven 
for putting the King to Death, though they 
endeavoured to ſhelter themſelves under a 
Colour of Juſtice, to do the moſt execrable 
Treaſon in the World. 


The Chief The Lord Chief Baron in ſumming up the 
NG. Evidence obſerved, that when Cook demanded 
dence. Juſtice againſt the King, he had charged him 


as A Tyrant, Traitor, Murderer and common 
Enemy ; that thoſe, who ſpit in the King's 
Face, alſo demanded Fu/tice; but every 
Man knew what they meant by Juſtice: That 
the Priſoner had alſo urged, That it was not 
fo much he, as the Blood that had been ſhed, 
that cried for Judgment ; and whether the 
Priſoner meant a Judgment for the King's 
Acquittal, he left to the Jury : He took No- 
tice alſo of the Priſoner's Anſwers tc 


Starkey, when he expoſtulated with him a- | 


bout being concerned in the King's Murder, 166 
(viz.) You ſhall ſee ſtrange Things; you muſt 10 Car. l 
wait upon God : This, the Chief Baron oh. Www 
ſerved, was then the canting Language of 

thoſe who were about to commit ſome hor- 

rid Impiety, and from that other Expreſſion, 

The King muſt die, and Monarchy with him, 

it appeared it was Monarchy and Government 

they hated : Many of thoſe who fat upon the 

late King, acknowledged he was a gracious 
Prince; they did not hate his Perſon any 

more than the Priſoner, but Monarchy was 

the Thing they would behead. 

That as to his having acted by the Autho- 
rity in Being, and citing the 11 Ven. II. 
which provides, T hat he who ſerves a King 
for the 'T ime being in his Wars, ſhall not be 
puniſhed ; that act was expreſly againſt him: 

For that Act was made for the Preſervation 
of a King de facto, much more of a Kin 
de jure? and the Perſon they had tiled their 
Priſoner, they had owned to be their King 
they charged him as King, and ſentenced. 
him as King. That King Henry VIItl's 
Care was to preſerve even a King de fas, 
and Kingly Government; it was not in 
favour of an Antimonarchical Government, 
The Regicides proceeded againſt their own 
King, as their King ; calling him, in their 
Charge, Charles Stuart, King of England ; 
and therefore there was no Colour that the 
Priſoner ſhould haye any Benefit of the Let- 
ter, or the Equity, of 11 Hen. VII. 

However, Mr. Cook, being indulged, the , . 
Liberty of replying to the Chief Baron, % l. 
ſaid, "Though their Lordſhips were pleaſed toC / ln 
lay no Weight on the Orders or Authority by 
which he acted; he did then act truly and 
conſcientiouſly, and thought that Authority - 
would have borne him out; though the Court 
were pleaſed to look upon them as a parcel 
of People without Authority, his Judgment 
was not yet convinced as to that Point; and 
that all the Words he ſpoke were dictated to 
him, even thoſe, That it was not fo much he, 
as the innocent Blood, that cried for 7 

To which the Chief Baron ſaid, He made 
his Cafe rather worſe: That they had deli- 
vered their Opinions already; That the act- 
ing by ſuch an Authority, was ſo far from 
being an Extenuation, that it was an Ag- 
gravation of the Crime; That his expreſſing 
his Approbation of that Power, and acting 
under it, were the very Things with 
which he was charged: And the Jury, 
after a very ſhort Receſs, brought in the 
Priſoner GUILTY, 


** 
1 8 
* * 
* 
* 
44 
\ 4 
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Hugh Peters, Cromwel!'s Chaplain, being , 
brought next upon his Trial, made no Chal- 5,1 
lenges to the Jurors ; whereupon the firſt 
Twelve of the Pannel were ſworn, and 
charged with the Priſoner : Then the King's 
Counſel produced their Evidence. And firſt 
Dr. William Young depoſed, That Hugh 5 
Peters, the Priſoner, lay ſick at his Houſe 75, Fe. 
in the Year 1649, and that he remained in 8 
his Family ſix or ſeven Weeks after his Re- 
covery, there being a great Intimacy between 
them; that the Priſoner, about that Time, 
told the Deponent, He was ſent over 


e 
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12 Car II. ſyive on their Reformation. 


New England to foment a Civil War, and 


That he was afterwards ſent over to Jre- 
land by the Parliament, to carry on their 
Deſigns there, and that he had ſpent near 
3000 J. in that Service, for which he had 
only received a ſmall Pittance, in Land, out 
of the Lord I/orceſter's Eſtate That the 
Priſoner uſed to ſay, while he reſided with 
the Deponent, It would never be well till 
the Lords, the Levites, and the Lawyers, were 
put down : That the Priſoner was a Colonel 
under Cromwell (as well as a Preacher,) and 
having an Authority to raiſe Forces for the 
War in Jreland, would have had the Depo- 
nent accept a Commiſſion to ſerve under him: 
That the Priſoner informed the Deponent, 
when the late King was taken from Helmely— 
Houſe, the Parliainent had a Deſign to have 
ſeized Cromwell and himſelf ; but having No- 
tice of it, they made their Eſcape out of 
London, riding hard for it as far as Ware, 
where they conſidered how they ſhould diſ- 
poſe of the King; and came to a Reſolution, 
They would try him for his Life, and cut off 
his Head. 

Mr. Starkey depoſed, That the Head- 
Quarters being at Windſor, a little before the 
King's Trial, Ireton lay at his Father's Houſe 
there; and that Cromwell and the General 
Officers uſed to hold their Councils of War 
at his Father's; That after theſe Councils 
roſe, there uſed to be a private Conſultation, 
at which Cromwell, Ireton, the Priſoner, Co- 
lonel Rich, and a fifth Perſon, aſſiſted; and 
they generally ſat up till Two or Three in 
the Morning ; and he believed it was this pri- 


vate Cabal that contrived the Buſineſs againſt 


the King ; That the Priſoner frequently came 
with Jreton, and dined and ſupped with him, 
at his Father's, with the Family ; and talk- 
ing of the King, Peters uſed to ſay, The King 
was a Tyrant and a Fool, and not fit to be a 
King ; and that it was a dangerous, charge- 
able, and uſeleſs Office : That Ireton and Pe- 
ters being at Supper at his Father's, when 
News came that the King was made Priſoner 
in the I of Wight, his Father, inſtead of 


ſaying God ſave the King, Prince, and Realm, 


as he uſually did after his Grace, (at which 
Ireton and Peters uſed to laugh) ſaid, God 
fave the King's moſt excellent Majeſty, and 
preſerve him out of the Hands of all his Ene- 
miese Whereupon Peters ſaid, Old Gentle- 
man, your Idol will not fland long. 

Walkley depoſed, That he ſaw Peters at 
the Conſultations with the Regicides, in the 
Painted-Chamber, before the King's Trial; 
That when the King was brought to London, 
he ſaw him riding in a triumphant Manner 
before the Coach the King was in: And at 
another Time, he ſaw Peters marſhalling the 
Soldiers in St. Fames's-Park, and heard him 
ſay, Tue can but keep up our Army ſeven 
Years longer, we need not care for the King 
end all his Poſterity. 

Simpſon depoſed, That he ſaw the Priſoner 
at ſeveral Conſultations concerning the King; 
and that, at the King's Trial, he heard him 

bid Colonel Stubberd to cry out, Fuftice, 


Jufſice, againſt the Traitor at the Bar: That 


5 14. J. 8 


the Soldiers cried out as they were directed; 

and, as the King was going back to Cotton- 
Houſe, ſome of them ſpit in his Face, which 
he wiped off, and ſmiled. 

Richardſon depoſed, That he ſaw the Pri- 
ſoner ſtanding in the High Court of Juſtice; 
That he commended Bradhaw's Carriage; 
and holding up his Hands, ſaid, This is @ 
moſt glorious Beginning of the Work. And 
Sir Jeremy TY hichcot depoſed, he heard the 
Priſoner ſay, I cannot but look upon this Court 
with great Reverence, for it dith reſemble, in 


fome Meaſure, the Trials that fhall be at the 


End of the World by the Saints : That the 
Priſoner ſeldom ſpoke of the King, but he 
called him Tyrant; and ſaid, he would have 
preached before him (the King ;) but the poor 
IF retch would not hear him. 

Nunnelly depoſed, That he ſaw Peters in the 
Banquetting-Houſe, about an Hour before 
the King was beheaded ; that he went out 
upon the Scaffold, and came off again; and 
whiſpering the Joiner who erected it, the 
Joiner immediately knocked down four Sta- 


Head was cut off, the Deponent ſaw the 
Vizards go into a Chamber, and he thought 
he ſaw Peters come out of the ſame Chamber 
an Hour afterwards; but he was ſure he ſaw 
him go with the Hangman to take Water. 
Stephen Clough depoſed, That Peters, in 
his Prayer before a Council of Officers at 
We/tminſter, ſaid, O Lord, I hat a Mercy is 
it to ſee this great City fall down before us ! 
And what a Stir is there to bring this Great 
Man to Trial ; without whoſe Blood he will 
turn us all into Blocd if he reign again! 
Beaver depoſed, 'I hat the Priſoner preach- 
ing before the two Houſes, on a Faſt-Day, a 
little before the Act was made for the King's 
Trial, he faid, ©* It was a very ſad thing, 
< that it ſhould be made a Queſtion among 
Hus, as among the old Jetos, Whether our 
Saviour Jeſus Chriſt muſt be crucified ; 
or that Barabbas ſhould be releaſed, the 
«© Oppreſlor of the People: O Jeſus (ſaid he) 
« where are we, that That ſhould be a Que- 
e ſtion? And becauſe you ſhould think, my 
Lords and Gentlemen, that it is a Que- 
4 ſtion, I tell you it is a Queſtion: I have 
“ been in the City, which may very well be 
compared to Feruſalem ; and I profeſs theſe 
„ fooliſh Citizens, for a little Trading and 
„Profit, will have Chriſt (pointing to the 
„ Red-coats on the Pulpit-Stairs) crucified, 
“ and that great Barabbas, at Windſor, re- 
„ leaſed. I do not much mind what the 
* Rabble ſay ; but I have been with my 
„ Brethren, the Clergy, in the Aſſembly, 
© and I perceive they are for crucifying 
„ Chriſt alſo, and releaſing Barabbas. O 
“ Jeſus, what ſhall we do now | Then ad- 
dreſſing himſelf to the Lords and Commons, 
he ſaid, ** You are the Sanhedrim, the great 
„Council of the Nation; therefore you 
* muſtbe ſure to do Juſtice; it is from you 
«© we expect it: You muſt not only be the 
<« Inheritors of your Anceſtors; but you 
© muſt do as they did: They oppoſed tyran- 
«© nical Kings, and deſtroyed them. It is 
you that we chiefly expect Juſtice from. 


Yyy Do 


ples upon the Scaffold: That after the King's 
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«© Do not prefer the great Barabbas, Mur- 


12 Car. II. «© derer, Tyrant and Traitor, before theſe 


th. Md 


poor Hearts (pointing to the Soldiers again :) 
And that for two or three Hours he harangued 
his Audience, prefling them to bring the King 
to a ſpeedy Trial, and to puniſh him capitally. 

Mr. Chace depoſed, That he heard the 
Priſoner preach before Cromwell and Brad- 
ſhaw, on the 20th of Januar, 1648, on 
that "Text in the Pſalms, Bind your Kings in 
Chains, and your Nobles in Fetters of Iron : 
And obſerved, that the next Pſalm had 
twelve Hallelujahs; which were intended, 
he ſaid, to expreſs their Joy, That Kings 
were bound in Chains, &c. He told them 
alſo the common Story of the Mayor that 
laid the Biſhop's Man by the Heels for being 


Drunk ; and when the Biſhop complained of 


it, the Mayor anſwered, There was an Act 
of Parliament for it, and neither the Biſhop 
nor his Man were excepted out of it. And 
ſo (ſays Peters) Here he is a great talk in the 
World ; What, will you cut off the King's 
Head; the Head of a Proteſtant Prince ? 


Turn to your Bibles, and you ſhall find, 


The Priſo- 


ner's De- 


fence, 


A Reply to 
his Defence, 


Whoſoever ſheds Man's Blood, by Man ſhall 
his Blood beſhed. As the Mayor ſaid of the 
Biſhop and his Servant, I ſee neither King 
Charles, nor Prince Charles, nor Prince 
Rupert, nor Prince Maurice, nor any of that 
Rabble, excepted out of it ; and added, This 
is the Day that I, and many Saints of God, 
have been praying for theſe many Years: And 
the Deponent obſerved, that Cromwell laugh- 
ed heartily at theſe Flights. 

Tongue depoſed, That he heard the Priſo- 
ner preach at Mhiteball, the 21ſt of Fanu- 
ary, 1648, on that Paſſage, Bind your Kings 
in Chains, Cc. And ſaid, He hoped to ſee 
ſuch another Day as the Day before (when the 
King's Trial began : ) That he bleſſed God the 
Lower Houſe was purged ; and a flured them, 
the Houſe of Lords would down ſuddenly, 

The Priſoner in his Defence ſaid, He 
was ſent from New England, to ſolicit the 
Affairs of that Country here: And indeed, 
at the Importunity of the Landon Miniſters, 
after his Arrival, he was active in the 
Troubles that followed; but they were much 
deeper engaged in that Affair than he was: 
He was ſorry to hear himſelf charged with 
that Behaviour towards the late King, and 
begged Pardon for his Folly and Weakneſs; 
but ſaid, he had no Malice or Miſchief in 
his Heart againſt him: That he had always 
acted with Honour and reſpect towards his 
Majeſty, particularly when he was at Wind- 
for ; and had propoſed three Ways to his Ma- 
jeſty to extricate himſelf out of the Difficul- 
ties he was in; but he did not approve of 
them: T hat he was none of thoſe who ſat 
in the High Court of Juſtice, or brought the 
King to that unhappy End; And laſtly, He 
obſerved, that there was but a ſingle Witneſs 
to any one Fact. 

To which the King's Counſel replied, 
That ſome FaQts had been undeniably proved 
againſt him: That the Meeting and Conſul- 
ting together about the King's Death ; or the 
giving Aid, Comfort, or Encouragement to 
thoſe I raitors, made him guilty of the whole 


Charge, in the Eye of the Law; though he 


did not fit in that High Court, or ſentences 


the late King: And that, whatever Speeches 12 Cs, 
he had uttered, either in the Pulpit, or out of ww 


it, tending to Sedition and Rebellion, were 
ſuch Overt-at as proved the treaſonable 
Imagination of his Heart, with which he 
was charged: That though there ought to be 
two Witneſſes in Treaſon, there need not be 
two to every Fact: but in his Caſe there had 
been ſeveral W itnefles produced to one Fact: ſo 
that this Objection carried no manner of 
Weight with it. 


T hat his being in Arms, againſt his Ma- | 


jeſty, had not only been proved by ſeveral 
Witneſſes ; but he had confeſſed it. It was 
roved alſo, that he had called the Day of his 
Majeſty's Trial, A glorious Day, and reſem- 
bled it to that Great Day, wherein the Saints 
ſhould judge the World; that he had often 
prayed for it alſo; ſo that no Man could be 
ſaid more juſtly to have conſpired and contriy- 
ed the Death of the King, than this miſer- 
able Prieſt had done: The Honour of the 
Pulpit therefore ought to be vindicated, His 
Death would preach better than his Life had 
done ; it might be a Means to convert man 
a deluded Man, whom his Preaching had ſe- 
duced ; for ſeveral had been brought to that 
Bar, who averred, that what they had done, 
was in the Fear of the Lord; and now it ap- 
peared who taught them, and led them into 
theſe pernicious Errors: They hoped there- 
fore the Court would make an Example of 
this Carnal Prophet: And the Jury being 


withdrawn, in a very little Time found the Peter or 
Priſoner guilty. Whereupon the King's Coun- _ 

ſe] moved, that Cook and Peters might receive Cook a 
Judgment together : And the Lord Chief 8 


Baron having made a Speech to the Priſoners, 
wherein he obſerved they had had a liberal 
Education, and therefore could not be igno- 


rant how groſly they had offended againſt the 


Laws of God and Man, by being inſtru- 
mental in the King's Murder, pronounced 
Sentence on them as Traitors: And then the 
Court adjourned, 


On the 15th of October, Daniel Axtel . 
was brought to the Bar; and a Jury being 7. 


ſworn, and charged with the Priſoner, the 
ery, Counſel opened the Indictment and 
the Evidence: After which, the Witneſſes 


were produced, who depoſed, That Colonel 7. Hai 
Stubberd and Axtel commanded the Guards 


that were drawn up in Wetmin/ler- Hall, 
for the Security of the pretended High Court 
of Juſtice, at the King's Trial: That upon 
exhibiting the Charge againſt the King, in 
the Name of all the Commons of England, 
a Lady, (ſaid to be the Lady Fairfax) cried 
out, It was a Lie; not a Quarter of the Peo- 
ple were concerned in it: Oliver Cromwell 
was a Rogue and a Traitor: Whereupon the 
Court called to the Guard, and Axtel their 
Commander, ordered ſome of his Soldiers to 
preſent their Pieces at the Lady, and bid her 
unmask. Other Witneſſes depoſed, that Ar- 
tel ſaid, Down with the Whores ; ſhoot them: 
That he was more active than any of the 
Officers, and ſtood laughing with his Soldiers, 
and ſcoffing aloud when the King urged to 
be heard ; and when the King bid his * 
| tende 


dence. 
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Axtel's De- 


ue 
42 f 0 


ee 5 
tended Judges remember he was their lawful 

King, Artel ordered the Soldiers to cry out, 
Juſtice, Fuftice ! and beat thoſe that refuſed ; 
and that the laſt Day of the Trial, he made 
his Soldiers cry, Execution, Execution 1 A 
Witneſs alſo depoſed, that the Priſoner com- 
manded a Company of Soldiers in the Ban- 
quetting-Houſe,during the King's Execution; 
and that he was the Man that ſent for the 
Executioner. Another Witneſs teſtified that 
Avxtel ſaid, Hewlet beheaded the King: And 
Col. Huncks made Oath, that Cromwell bid- 
ding him (the Deponent) ſign the Order for 
the King's Execution, and threatning him 
for refuſing it, Axtel ſaid to the Deponent, 
I am aſhamed of you; the Ship is now coming 
into Harbour, and will you ſtrite Sail before 
you come to Anchor? 

Artel in his Defence ſaid, that Huncks was 
a perfect Stranger to him, and that he did 
not remember his having ſaid any ſuch Words 
as he had teſtified : That the Statute of 25 
Edw. III. on which he was indicted, con- 
cerned only private Perſons, who compaſſed 
the King's Death : But here a War was en- 
tered into, an Army raiſed by Authority of 
Parliament, who had declared the Militia 
was of Right in them: That he acted by 
Commiſſion from the Parliament's General; 
a Parliament called by the King's Writ, 
choſen by the People, and by an Act that 
could not be diffolved, but by their own 
Conſent. That this Parliament was in be- 
ing when the King's Trial happened, and 
was not yet legally diſſolved: He conceived, 
that their Authority was acknowledged at 
Home and Abroad, and the Judges, the 
Interpreters of the Law, acted by their Au- 
thority; and he hoped this was ſufficient to 
bear him out : That what he had done was 
as a Soldier, he derived his Power from his 
General, who had his from the Fountain, 
namely, from the Lords and Commons: If 
he was upon the Guard at the King's Trial, 
it was by the Command of his General, not 
voluntary : He was not a Contriver, Coun- 
ſellor, Parliament-Man, or any of the 
Judges that ſentenced the King ; nor had 
any Hand in his Execution; and if it was 
ſuch an Offence to have a Command in the 
Army, General Monk and the other Gene- 
rals were as Criminal as he; and all the Peo- 
ple, who acted by the ſame Authority in the 
three Nations: That if he was guilty of 
Treaſon, the Commons in Parliament began 
the Treaſon: And if the Repreſentative 
Body were Traitors, then were the People 
whom they repreſented ſo too, and there 


would not be found a Jury to try the Cauſe. 


And though it had been objected to him, that 
they had deſtroyed both Lords and Commons, 
before the Fact was committed: The Com- 
miſſion, which authorized him to obey his 
General, was given him while the Lords and 
Commons ſat in Parliament; and he did but 


his Duty in being with his Regiment in the 


Hall: If the General had commanded him to 
take that Poſt, he muſt have died if he had 
refuſed; and it was hard he ſnould be in the 
ſame Danger when he obeyed. 

He ſtill inſiſted, that he had not adviſed, 
or compaſſed the King's Death; that he 


— _— — 


neither Sentenced him, nor ſigned the War- 
rant for his Execution; nor was he concern- 
ed in the Violence put upon the Houſe of 
Commons: They were his Superiors that 
put that Force upon the Houſe ; he was then 
an inferior Officer : And as to what had been 
ſworn, concerning ſilencing the Lady, who 
made the Diſturbance, he ſaid, if the Lady 
talked impertinently, and he deſired her to 
hold her "Tongue, he hoped this was not 
Treaſon ; eſpecially as he was commanded 
on pain of Neath to keep the Peace. 

As to the Witneſſes depoſing he laughed 
and ſcoffed, while others ſighed : He believed 
he had as deep a Senſe of what was tranſact- 
ed that Day as others; but it he' had ſmiled, 
he hoped that was not 'I reaſon: And he 
hoped it would appear he beat his Soldiers for 
crying Juſtice, Fuſtice, and not to make 
them cry 7uftice : However, if he did en- 
courage them to demand Juſtice, and Exe- 
cution, the Execution of Juſtice was a glori- 
ous Thing; Juſtice was one of the great At- 
tributes of God, and the deſiring of it could 
be no Crime. The ſending ſor the Executi- 
oner, he abſolutely denied, and averred he 
was never at any Conſultation about the 
King's Death. This he ſaid was managed 
by 3 Harriſon, and Cromwell, among 
themſelves: Nor could he ever tell any one 
that Hewlet executed the King, being per- 
fectly ignorant what Perſons were concerned 
in the Execution. 

He obſerved further, That the Words Ju- 
flice and Execution, being ſpoken without 
Application to any Perſon or Thing, were 
of an uncertain Signification, and might 
bear a good, as well as a bad Conſtruction ; 
and in Favour of Life, the beſt Senſe ought 
to be put upon them. And laſtly, he inſiſt- 
ed that hisMajeſty had promiſed to pardon all, 
that were not excepted by Parliament, which 
muſt be intended, he conceived, of a legal 
Parliament, called by the King's Writ, 
which this was not, and conſequently could 


not except him out of the Pardon promiſed by 
the King. 


him with what he had done by Virtue of his 
Commiſſion, but with thoſe violent Acts of 
encouraging the Soldiers to cry for Juſtice and 
Execution; and thoſe other Ach, which ma- 
nifeſted his Malice againſt the King: That 
he was not ind icted for levying War, but for 
compaſſing the King's Death; and the overt- 


dence to prove it: Nor could there be any 
Excuſe for committing Treaſon; his Com- 
miſſion could not Warrant his doing a Trea- 
ſonable Act: He was obliged to take Notice 
whether the Authority, by which he acted, 


empower him to put the King to Death; 
but he was obliged, by the Tenor of it, to 
preſerve him: That thoſe very Lords and 


Acts, above-mentioned, were given in Evi- 


— 
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The King's Counſel, in their Reply to the 27 Nashi 
Priſoner's Defence, ſaid, they did not charge Arte: . 


fence, 


was good or not; neither did his Commiſſion 


Commons, under whom he would ſhelter 


himſelf, made Proteſtations and Declarations, 
and had impoſed and taken Oaths, for the 
Preſervation of the King's Perſon, which he 


| could not but take 


Notice of: He muſt re- 
member 


270 


A CRITICAL REVIEW. of 


1660, member alſo, that the Army came with their 
12 Car. II. Swords in their Hands to the Houſe, and tur- 
ned out whom they pleaſed, excluding far the 
greateſt Part of the Members, and laid the 
Lords afide : After which, Forty-ſix of the 
Commons took upon them to fit, and only 
Twenty-ſix voted that Ordinance, which he 
pretended to act in Obedience to: And laſt- 
ly, that it was impoſſible to miſtake what he 
meant by crying for Fu/tice and Execution: 
Whereupon the Jury, after a very ſhort Re- 
ceſs, brought the Priſoner in Guilty. 

Then Colonel Francis Hacker was brought 
upon his Trial, and making no Challenges 
to the Jurors, the firſt twelve in the Pannel 
were ſworn, after which the King's Counſel 
opened the Indictment and produced their 
Wi itneſles. | 

Colonel Tomlinſon, depoſed, That Colonel 
Hacker, the Priſoner, was one of the Hal- 
berdiers that guarded the King at Cotton- 
Houſe, and from thence to his Trial, before 
the pretended High- Court of Juſtice in Meſt- 
min/ter-Hall : That the Day appointed for 

the King to die, the Halberdiers brought his 
| Majeſty through the Park from St. James“ 
to Whitehall; that Colonel Hacker, by Vir- 
tue of the Warrant for the King's Executi- 
on, led him out of J/hitehall to the Scaffold, 
erected be fore the Banquetting-Houſe. 

Mr. Secretary Morrice, and the Lord 
Anneſley, depoſed, That the Priſoner Hacker 
acknowledged before them, that he ſigned 
the Warrant to the Executioner, to behead 
the King ; but ſaid, he did not remember the 
Name of the Man: Another Witneſs depoſed, 
that Colonel Hacker ſeemed to have the prin- 

cipal Command on the Scaffold, when the 
King was beheaded, 

The Priſoner ſaid in his Defence, That 
he was a Soldier under Command, and what 
he had done was, by Virtue of a Warrant 
from the High- Court of Juſtice: That he 
did not deliver the Warrant, or Order to the 
Executioner, or knew who he was; and was 
neither Counſellor, Abettor, or Adviſer of 
the Fact. | 

a But the chief Baron, in bis Directions to 
the Card 7 the Jury, told them, If the Priſoner who 
brought the King to the Scaffold, and who 
had the Care and Management of the Buſi- 
neſs, and figned the Warrant to the Executi- 


Facket's 
Trial, 


The Eu- 


dence, 


Hacker's 
Defence, 


oner, was not guilty of compaſling the King's 


Death, no man could be ſaid to be guilty ; 
and the Jury being withdrawn a little while, 
brought in their Verdict, that the Priſoner 
was GUILTY. _. | 
Then William Hulet, or Hewlet, was 


He is Cin- 
wi6td, 


Ti ſet to the Bar; and the Jury being ſworn, 
the King's Counſel took notice on opening 
the Evidence, that this was the Man in the 
Frock and Vizard, that cut off the King's 
Head: To prove which Richard Gittens was 

ſworn, who depoſed, that he and Hulet, 

þ os _ were Serjeants in the ſame Regiment twelve 


or thirteen Years : That a Day or two be- 
fore the King was murdered, Colonel Hew- 
ſon commanded eight and thirty Serjeants (of 
. which Number were the Deponent and the 
Priſoner) to take an Oath of Secrecy ; which 
when they had done, he demanded if any of 
them would undertake to Execute the King, 


promiſing a Reward of an hufidred Pounds, 
and Preferment in the Army, to him that 12 Cx, It, 
ſhould do it: And every Man refuſed ; how. ww 
ever, they underſtood afterwards, that Hu- ; 
let accepted the Office: That the Day the 
King was murdered, the Deponent was one 
of the Guards drawn up in the Banquetting- 
Houſe : That he got upon the Scaffold, when 
his Majeſty was brought thither, and heard 
his Majeſty ſay to one of the Executioners, 
[s the Block faſt ® And Hulet (as the Depo- 
nent believed) was the Man who fell upon 
his Knees, and asked the King forgiveneſs : 
The Deponent thought it was Hulet by his 
Speech, and the proportion of his Body ; and 
what confirmed him in that Opinion was, 
that Hulet was not ſeen in the Regiment that 
Day : But that the Executioner, whoever he 
was, had a pair of Freeze Trunk Breeches 
and a Vizard on, witha Grey Beard; and 
Colonel Hewſon uſed afterwards to call 
Hulet Father Grey-Beard, as did moſt of 
the Soldiers in the Army. 

Stammers depoſed, that Hulet was Cap- 
tain-Lieutenant of Colonel Hewſon's own 
Troop, and that he (the Deponent) entering 
himſelf in the ſame Troop at Dublin, about 
nine or ten Years ſince, Hulet ſome little 
Time after, ſent for him to his Chamber, and 
among other Converſation told him, that he 
cut off the King's Head, and had an hundred 
Pounds for it: But Hulet defiring him to 
name the Man he ſent for him, Stammers 
ſaid he could not remember the Man. 

Captain Togoed depoſed, that in the Year 
I650, being in Dublin Caſtle with Colonel 
Hewſon, Hulet the Priſoner came in, and 
the Deponent obſerving an extraordinary Fa- 
miliarity between them, upon Hulet's going 
away, asked Hewſon, who he was; and the 
Colonel anſwered, he had made him his 
Lieutenant, from a Serjeant : He was a met- 
tled Fellow ; it was he that did the King's 
Buſineſs on the Scaffold: The Deponent ad- 
ded, that Colonel Pretty alſo told him, that 
Hewſon aſſured him, Hulet either cut off the 
King's Head, or held it up, and ſaid, Be- 
hold the Head of a Traitor : And that the 
Deponent talking with Hulet himſelf at Car- 
low in Ireland, concerning the Execution, 
Hulet ſaid, What I did, I will not be aſham- 
ed of ; If it were to do again, I would da it: 
That diſcourſing with Hulet at another 
Time, concerning the King's Death, he 
ſaid, it was true, he was one of the Perſons 
diſguiſed upon the Scaffold: And if the King 
had refuſed to ſubmit to the Block, there were 
Staples fixed in the Scaffold, and he had that 
about him, that would have compelled him 
to ſubmit: And at another Time Hulet ſaid, 
he ſhould not deny the Buſineſs of the King's 
Death, call him to an Account when they 
would, 

Davis depoſed, that drinking at a Tavern 
in Dublin with Captain Hulet, and asking 
him, If he took up the King's Head, and 
ſaid Behald the Head of a Traitor; Hulet 
anſwered, it was a Queſtion he never reſolv- 
ed any Man, though often demanded: How- 
ever, it was no matter who ſaid it; 1 ſay it 


naw, 1t was the Head of a Traitor. 
Lieutenant 
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© The Evi- 


: Priſaner, 


12 Car. II. courſing with Colonel . 
WYS Perſon that beheaded the King, 


Lieutenant Colonel Nelſon, depoſed, that diſ- 
tel, concerning the 
—_ ſaid, 

would not employ Men of mean Spirits, 
— did not N but pitched upon Hulet 
and Malter, two ſtout Fellows, their Serje- 
ants : That Walter gave the Blow, and Hulet 
held up the Head; and they had 30 J. a piece, 
or 30 J. between them. : 

Benjamin Francis depoſed, that the Vizards 
were cloathed alike in woollen Frocks, cloſe 
to their Bodies, like Butchers : One of them 
had a Black Beard, and the other a Grey 
Beard and Peruke; and that Grey-Beard, 
who cut off the King's Head, was about the 
Size of Hulet the Priſoner; and Burden de- 
poſed, that Hulet was not ſeen among the 
Soldiers, either the Day the King was mur- 
dered, or the Day after. 

The Priſoner in his Defence ſaid, He never 
diſcourſed with any one of the King's Death, 
but Stammers; who charging him with being 
one of the Vizards, he anſwered, you do 
me wrong ; and Stammers ſaying it was a juſt 
Act, he (the Priſoner) replyed, whether it 
was ſo or not, he had nothing to do to juſti- 
fy it. 

He ſaid further, that he could prove by a 
very good Token, that he was in another 
Place when the King died ; for he and ſeven 
or eight Serjeants more were made Priſoners 
that Day, becauſe they refuſed to be upon 
the Scaffold; and that he would prove by 
Forty Witneſſes, that it was another Man that 
did the Fact, if they would give him Time. 

Then ſeveral Witneſſes were called on be- 


© dence for the half of the Priſoner, and particularly one of 


the . Sheriffs Officers, who depoſed, That 


drinking with the common Hangman, a little 


after the King died, and asking him if he did 
the Fact, The Hangman anſwered, God for- 
give me, I did it; and I had forty Half- 
Crowns for my Pains, 

Smith, a Waterman, depoſed, That, as ſoon 
as the Blow was given, a File of Musketeers 
brought the Hangman to the Deponent's 
Boat, and the Soldiers ſaid, Waterman away 
with him quickly: That when he and his 
Mate had got the Hangman ſome Diſtance 


from the Shoar, they asked him, if it was he 


that cut off the King's Head, and he ſaid No, 
as I am a Sinner to God ; and trembled eve- 
ry Joint of him. He ſaid, he was fetched to 
Whitehall indeed by a Troop of Horſe, and 
kept cloſe Priſoner there; and they had his 
Inſtruments, but he did not do it : That the 
Deponent thereupon ſaid, he would fink his 
Boat, if he did not tell him true ; but the 
Hangman perſiſted to deny it with ſeveral 
Proteſtations. 

Cox depoſed, That when the Lord Capel 
was Beheaded, he asked the Hangman if he 
did not cut off his Maſter's Head, and the 
Hangman ſaid Ves; and told him, that was 
the Axe: Whereupon the Lord Capel took 
the Axe, and kiſſed it; and giving him five 
Guineas aid, Sirrah, Wer't thou not afraid ? 
and the Hangman anſwered, they made him 


cut it off, and he had thirty Pounds for his 
Pains, 


No. 14 II. 


Other Witneſſes depoſed, They heard the 
common Hangman acknowledge, he cut off 
the King's Head. Then the Priſoner deſir- 
ed he might have a Fortnights Time to pro- 
duce the reſt of his Witneſſes; but was told, 
that could not be granted: And the Jury 
withdrawing and debating the Matter a con- 
ſiderable Time among themſelves, brought 
in the Priſoner Guilty; and then the Court 
adjourned. 


The Court fitting again at the Old-Bailey 
the 16th of October, Edmund Harvey, Iſaac 
Pennington, Henry Marten, Gilbert Milling- 
ton, Robert Titchburne, Owen Roe, Robert 
Lilburn, Henry Smith, John Downes, Vin- 
cent Potter, Auguſtine Garland, Simon Meyne, 
Fames Temple, Peter Temple, and Thomas 
I ayte, were brought to the Bar, and one Ju- 
ry charged with them all. Mr. Harvey, 
inſtead of making a Defence, confeſſed that 
he did fit in the pretended High Court of Ju- 
ſtice; bur ſaid, he did not ſign the Warrant 
for Beheading his Majeſty, He produced 
two Witneſſes alſo, who depoſed, he endea- 
voured to prevent the Sentence, and that he 
was under a great Concern when it paſſed ; 
and tendering a Petition to the Court, that 
they would interceed in the Behalf of him- 
ſelf, his Wife, and thirteen Children, the 
Court promiſed to preſent the Petition to his 
Majeſty. 


T/aac Pennington, the ſeditious Alderman, 
alſo confeſſed, that he ſat in the pretended 
High-Court of Juſtice; and endeavoured to 
excuſe himſelf, by alledging, he was drawn 
in by others, and had no Malice againſt his 
Majeſty ; and made a Merit of it, that he ab- 
ſolutely refuſed to fign the Warrant for be- 
heading of him, though he was inuch impor- 
tuned to do it, 


Henry Marten confeſſed the Fact; but 
ſaid, he did not do it maliciouſly, murderouſly, 
and traiterouſly, as was laid in the Indict- 
ment: To which Mr. Solicitor replied, That 
Marten thought he might ſentence the King 
to Death, and ſign a Warrant for his Execu- 


tion, meekly, innocently, charitably, and ho- 


neſtly ; and becauſe he endeavoured to wipe 
off the Malice, they would prove that he did 
it merrily, and was in great Sport at the Time 
of ſigning the Warrant for the King's Exe- 
cution. 

Ewer depoſed, That being in the Painted- 
Chamber, the 29th of Fanuary, 1648, when 
the Warrant for the King's Execution was 
ſigned, he ſaw Cromwell! mark Marten's Face 
1 a Pen, and Marten marked Cromwel!'s 
Face. | 

Sir Purbeck Temple depoſed, T hat at a Con- 
ſult of the Regicides, in the Painted-Cham- 
ber, juſt before the King's Trial, Cromwell 
ſaid, the firſt Queſtion the King would ask, 
would be, By what Authority they tried him ; 
and demanded, what Anſwer they ſhould 
give to it? And that, after ſome Pauſe, Mar- 
ten the Priſoner ſaid, In the Name of the Com- 
mons in Parliament aſſembled, and all the good 
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People of England; which was the Anſirer | his Majeſty, than againſt the Wife of hy, 


afterwards made to his Majeſty, in their 
Mock-Court in Veſtminſter-Hall. 

Marten, in his Defence, ſaid, That accor- 
ding to the little Law he had, no Fact could 
be a Crime in itſelf, but as it was circumſtan- 
tiated ; and that his being in Sport when the 
Warrant was ſigned, did not imply Malice: 
That the Commiſſion they acted by, was in 
the Name of the Commons aſſembled in Par- 
liament, the then ſupreme Authority : And 
he that gave Obedience to the Supreme Power 
de facto, whether it was ſo de jure, or not, 
might be deemed of a peaceable Diſpoſition, 
and was far from being a Traitor. That the 
Statute of Henry VII. indemnified thoſe that 
were in Arms for a King de facts: And if the 
Supreme Officer de facto might juſtify a War, 
he preſumed the Supreme Authority of Eng- 
land might juſtify the erecting ſuch a Judi- 
cature, though it was but an Authority de 
And as to the Objection, that it was 
but a Third Eftate, and a ſmall Part of that ; 

et it was all that was extant: And he had 
awd Lawyers ſay, where Commons were 
appurtenant to a Tenement, and the Tene- 
ment burnt down, ſo that only a ſmall Stick 
remained, the Commons belonged to that one 
Stick, as if the whole Tenement was ſtand- 
ing: That the King was not then ſucha King, 
whoſe Peace, Crown, and Dignity, were con- 
cerned in publick Matters ; he was not then 
in the Execution of his Office, but a Priſo- 
ner: He, the Priſoner, had then, as now, 
a peaceable Diſpoſition, and Reſolution to ſub- 
mit to the Government that God had ſet over 
him. He thought his preſent Majeſty's Title 
the beſt under Heaven; for he was called in 
by the Repreſentative Body of the Nation; 
and, whether his Life were long or ſhort, 
he ſhould always pay Obedience to him. He 
confeſſed he did adhere heartily to the Parlia- 
ment's Army ; and his Life was at the King's 
Mercy ; and if the King pleaſed to give him 
his Life, he ſhould lie under a double Obli- 
gation to his Majeſty ; and concluded with 
obſerving to the , «x4 That it was as much 
the Intereſt of the Crown, that the Innocent 
ſhould be acquitted, as the Guilty condem- 
ned. 

Then Mr. Solicitor having ſummed up the 
Evidence, ſaid, Gentlemen of the Jury, 
what does the Priſoner ſay, in his Defence, 
more than this? The Fact I have committed 
is ſuch, that I durſt not call it Innocent ; but 
would have you believe it ſuch. Was it your 
Intention, Gentlemen, that the King ſhould 
be tried, as the Priſoner moved ? It will con- 
cern you, therefore to declare, that the Peo- 

ple of England do abhor theſe Facts and Prin- 
ciples: All that the Priſoner has ſaid is, That 
there was an Authority of his own making, 
whereby he becomes Innocent ; but we hope 
out of his own Mouth you will find him 
Guilty. | 

Gilbert Millington confeſſed himſelf guilty ; 
but ſaid in his Excuſe, that he was over-awed 
by the then Powers; and preferred a Petition 
for Mercy, which was accepted, | 

Robert Titchburn alſo acknowledged his Of- 


fence ; but ſaid he had no more Malice againſt| 


\ 


and threw himſelf at the King's 


1664, 


Boſom : That he was ignorant of the Law, 2 Ca, U 


Fc. and begged for Mercy. 
i Owen Roe, confeſſed his fitting in the 
ock-Court of Juſtice, and ſigning the 

arrant for the Execution; but ſaid he was” 

n Ignorant Tradeſman, led away by others; 
ercy, 

Robert Lilburn acknowledged his Guile: Libor 
but urged Ignorance in the Laws as his E Confeſſen, 
cule. 

Henry Smith confeſſed the Crime alſo, and? 
ſaid he was over-awed by the Powers then in 
being; and begged the Court would be Medi- 
ators for him to his Majeſty. 

Then the Lord Chief Baron ſummed up „ 
the. Evidence, as to Harvey, Pennington, ee 15 
Marten, Millington, Titchburne, Roe, Li]. evil 
burn, and Smith ; and the Jury found them 
all GUILTY. 

After which John Downes was brought to Downs 
the Bar, who acknowledged his ſitting in the 2 
pretended High Court of Juſtice ; but ſaid 
he was thruſt into the Number of the King's 
Judges, and was never at any Conſultation a- 
bout the Matter: That it was he that moved 
ſo paſſionately, the King might be heard be- 
fore the Parliament, and cauſed the Court to 
be adjourned ; whereupon Cromwell ſtormed, 
and ſaid, ſure Downes did not know, that 
they had to do with the moſt hard-hearted 
Man upon Earth: That it was not fit the 
Court ſhould be interrupted by one peeviſh 
Fellow: That the Bottom of it was, he 
would fain ſave his old Maſter, and threatned 
him ſeverely. 

Upon which the Lord Chief Baron obſery- 
ed, That notwithſtanding theſe Convictions, 
the Priſoner proceeded to ſign the Warrant for 
beheading the King. 

Vincent Potter confeſſed his ſitting in the pn 
pretended Court, and ſigning the Warrant; Cf; 
but ſaid he was not concerned in the Contri- 
vance; and threw himſelf upon the King's 
Mercy. | 

Auguſtine Garland confeſſed his fitting in Garland 
the Court, and ſigning the Warrant for the (. 
Execution. 

The King's Counſel anſwered, They 
would not accept his Confeſſion, for they 
would prove that he was one of the Men that 
ſpit in the King's Face: Whereupon Clench I, x.i. 
was ſworn, and depoſed, That on the Day den ag, 
of the Sentence, when they were hurrying ln. 
the King away, Garland came by, and ſpit 
in his Majeſty's Face; and the Witneſs be- 
ng — of 3 did it on Purpoſe, anſwered, 

uppoſe he did it ſomewhat ſuſpiciouſly in that 
= a 2 2. — red — he 
was near the King, (which ſeems to admit he Hs Einf. 
did it, whether accidentally, or nat ;) and if © 
he was guilty of that Inhumanity, deſired no 
Favour of God Almighty. He confeſſed, 
however, that he was in the Chair, when the 
Act paſſed for trying the King; but ſaid; he 
was forced into it; and what he had done was 
out of Fear of the Powers then in being: 
T hat he never had any Malice againſt his 
Majeſty, or ſhewed any diſreſpe& to him or 
his Friends, 
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Mere. 
Conje 19Ns E 
"Temple $ 


Conſelſtone 


p. Temple's 
Confeiſeone 


Wayte's 
Confallon. 


Havening- 
ham's Cen- 


fin 


Eight more 
convicted. 


„n Meyne alſo confeſſed his fitting in 
388 — ſigning the Warrant for the 
King's Execution; but ſaid he was under a 
Force, and threatned in caſe he refuſed. 

ames Temple made the ſame Confeſſion; 
f tendered a Petition for Mercy. 

Peter Temple made the like Confeſſion; but 
pretended he had no Malice in his Heart 
againſt the King. . . 

Thomas Wayte confeſſed his fitting in the 
Court, and ſigning the Warrant for behead- 
ing his late Majeſty ; but ſaid he was drawn 
in, and trepaned ; and offered a Petition to 
the King and both Houſes of Parliament for 
Mercy, which was accepted, NP 

William Haveningham confeſſed his Sitting 
in the pretended Court; but ſaid he was un- 
der a Force; and that he did, however, re- 
fuſe to ſign the Warrant for ſummoning the 
Court, and for the King's Execution ; and 
begged the Court to intercede for him to the 
King and Parliament for Mercy. 

Then the Jury withdrew, and in a little 


time returned with their Verdict, That mou 


Downes, Vincent Potter, Auguſtine Garland, 
Simon Meyne, James Temple, Peter Temple, 
Thomas Wayte, and William Hawveningham, 


were all GUILTY. 


 &Certence 
= paſſed in 13 


Regic ides, 


| Ne Execu- 
di ef all 


but three of 


= them ſuſpend- 
eld. 


The Lord 
Chief Ba- 
rin's Speech 
to the con- 
victed Regi- 
cides. 


After which, Sir Hardreſs Waller, Fleet- 
whod, Hacker, Axtel, Hulet, Pennington, 
Marten, Millington, Titchburne, Roe, Lilburn, 
Smith and Harvey, being called to Judgment, 
the Lord Chief Baron acquainted them, That 
although he was to paſs Sentence of Death up- 
on all; yet as to all but three of them Exe- 
cution was to be ſuſpended, till another Act 
of Parliament ſhould paſs for that Purpoſe: 
And as to Mr. Haveningham, one of the 
three, he thought no Order would ſuddenly 
be given for his Execution; but as to Axtel 
and Hacker, He ſaid there was no Room for 
them to hope for Mercy. 

Then he put the Priſoners in mind of the 
Oaths of Allegiance they had taken to his 
late Majeſty ; and that it had been declared 
by Act of Parliament, That the People, neither 
colleftrvely or repreſentatively, had any Co- 
ercive Power over the Perſon of the King : 
T hat, in the Oath of Allegiance, they had 
acknowledged the King to be Supreme, con- 
ſequently there could be no Power co-ordi- 
nate with him, much leſs ſuperior to him : 
That no leſs than ten Statutes called the 
Crown of England an Imperial Crown; and 
that of 24 Hen. VIII. cap. 12. declared, 7: 
was ſubj ect to none but God Almighty. And 
ſo, 16 R. 2. Sc. That the King of Poland, 
indeed, took an Oath at his Coronation, with 
a Condition, That if he did not govern ac- 
cording to certain Rules, the People ſhould 
be freed from their Allegiance : But the King 
of England was King before he took his Co- 
ronation-Oath ; and did not take it upon any 
Condition, or was accountable to any but 
God tor his Actions: That the Law de- 
clares, The King can do no Wrong: Not but 
that the King might have the Imbecilities 
and Infirmities of other Men ; but the King 
in his ſingle Perſon, could do no Wrong, 
ſuch as would make him obnoxious to the 
Laws, or accountable to any : But if the 


King commanded another to beat any Perſon, | 


ſuffer in ſuch a Cauſe as he 


* 


or diſſeize him of his Lands, there was a 
Remedy againſt ſuch a Perſon, though none 
againſt the King. The Law preſerved the 
Perſon of the King untouched ; but what wis 
done unlawfully by his Miniſters, there was 
a Remedy againſt his Miniſters, for: That 
the King was ſtiled in our Law Books, Caput 
Reipublice, Salus populi, The Lieutenant of 
God, &c. And the Spencers T reaſon, That 
the King might be compelled to yield to the 
People's Demands, had been condemned by 
two Acts of Parliament : That he did not 
preſs this, to inſinuate that the King might 
do what he would; but to ſhew them that 
the Perſon of the King was Sacred, and not 
to be touched: And having exhorted the 
Priſoners to repent of their horrid Freaſons, 
he pronounced Sentence on all of them, except 
Haveningham, on whom Judgment was pro- 
nounced the 19th Inſtant. 

Of all the Regicides, there were but ten 
executed about this Time, viz. Harriſon, 
Carew, Cork, Peters, Scot, Clement, Scrop, 
Jones, Hacker, and Axtel; as to Hulet, who 
was charged with cutting off the King's Head, 
the Evidence was held deficient. 

Harriſon was executed at Charing-Croſs on 
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— Id 


The ten Re- 


gicides exe- 


cuted, 


Harriſon 


the 13th of October; Carew on the 15th of . 


the ſame Month; Cock and Peters on the 
16th; Scot, Gregory, Clement, Scroop, and 


Jones on the 17th; all at Charing-Croſs : But 


Axtel and Hacker were executed at Tyburn 
the 19th Inſtant. 

Moſt of them died impenitent, and gloried 
in the Murder of their Sovereign. N or 
cryed out as he was going to Execution, That 
he went ta ſuffer in the moſt Glorious Cauſe 
that ever was in the World; and that there 
was more of God in it than Men were aware of. 
Carew declared, That what he had done was 
of the Lord; and if it were to be done again, 
he would do it. Cook, while he ſtood upon 
the Ladder, ſaid, The maſt glorious Sight that 
ever was ſeen in the World was, Feſus Chriſt 
upon the Croſs; and the moſt glorious next to 
that, was, to ſee a poor Creature ſuffer in his 


Their Be- 

hawicur at 
their Exe- 
cut i ons 


Cauſe ; and that he believed an Army of - 


Martyrs would willingly come from Heaven to 
ſuffered for. 
Hacker ſaid, I he had a thouſand Lives, he 
would lay them all dawn for the Cauſe. And 
Axtel thanked the Lord, no Guilt lay upon his 
Conſcience. But ſome of them, it is ſaid, had 
raiſed themſelves to this Pitch by Strong- 
Waters; and Hugh Peters was very drunk, 
when he was drawn to his Execution; which 
occaſioned Cook, who ſuffered with him, to 
ſay, Here is a poor Brother, that I am afraid 
is not fit 10 die at this Time. Only Scrop 
and Jones diſcovered any Remorſe, or be- 
haved with tolerable Decency ; but Scroep, 
it ſeems, prayed for the King ; and the other 
acknowledged the Juſtice of their Sentence. 
The Bodies of ſome of the principal Re- 
gicides alſo, that died before the Reftoration, 
viz, of Cromwell, Bradſhaw, Ireton and 
Pride, were taken out of their Graves, and 
dragged on Hurdles to burn, where they 
were hanged up, from Ten in the Morning 


SI 


till Sun-ſet, and then buried under the Gal- 


lows. he 
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A CRITICAL REVIEWS © 


1660, 
12 Car, II. 


19 Regicides 
that fled, at- 
tainted, 


Mounſon 
Mildmay, 
and Walop, 
dragged to 
Tyburn ; 


but pardined 


inthe End. 


The Bill fer 
executing the 
refs of the con- 
derined Re- 


An Act alſo paſſed, to attaint 19 of the 
Regicides that fled from Juſtice ; and to 
confiſcate the Eſtates of thoſe that died before 
the Reſtoration. 

The Eftates alſo of the Lord Mounſon, Sir 
Henry Mildmay, and Mr. Wallop, who had 
been pardoned, as to Life ; with the Eftates 
of Sir James Harrington and Fohn Phelps, 
not then apprehended, were alſo confiſcated ; 
and the Lord _— Sir James Harrington, 
and Sir Henry Mildmay, were degraded from 
their Honours and Titles, and drawn upon 
Sledges, with Ropes about their Necks, from 
the Tower of London, to the Gallows at Ty- 
burn, and from thence to the Tower again, 
on the 27th of January, 1661. And it was 
Enacted, they ſhould remain Priſoners for 
Life; but they had ſuch powerful Mediators 
at Court, that they were not long after re- 
leaſed out of Priſon, and great Part of their 
Eſtates reſtored them: And ſuch was the 
Gratitude and, Ingenuity of Mildmay, for all 
this Grace, that he became one of the moſt 
implacable Enemies King Charles II. had; 
which his Majeſty took Notice of, when he 
came to preſent him with a ſeditious Addreſs 
afterwards. 

But before the laſt mentioned AR, for in- 
flicting Pains and Penalties on theſe and the 
reſt of the Regicides, was made, thoſe who 
had been condemned and Reprieved, being 
brought to the Bar, and ordered to ſhew Cauſe 
why Judgment ſhould not be executed upon 
them ; they anſwered, that they had ſurren- 
dered themſelves, upon his Majeſty's Gracious 
Declaration from Breda, and the Proclamation 

afterwards publiſhed, by the Advice of both 
Houſes of Parliament, torender themſelves ; be- 
ing adviſed that they would thereby ſave their 
Lives ; and humbly craved the A of the 
two Houſes, and their Mediation to his Ma- 
jeſty : To which, it is ſaid, that infamous Droll 
Harry Marten added, That he had never obeyed 
any Proclamation before; And he hoped, he 


cite Sub ſhould not be hanged for taking the King's Word 


þed, 


Corbet, 
Okey, and 
Berk ſtead, 
who bad 
fied, execa- 
ted. 


They die pe- 


_ 


Remarks on 


the Trials of 


the Regici- 
des, 


now. | 

And they were ſo fortunate, that the Bill, 
that was brought in for their Execution, was 
dropped at the ſecond Reading, whereby their 
Lives were faved. | 

Three of the Regicides who had fled from 
Juſtice (viz.) Miles Corbet, Colonel John 
Okey, and Colonel Fohn Berk/tead, were after- 
wards apprehended in Holland, at the Inſtance 
of Sir George Downzng, (his Majeſty's Reſident 
to the States in the Year 1662.) and ſent over 
to England; and having been Out-lawed for 
High-T reaſon, a Rule was made by the Court 
of King's-Bench, for their Execution at Ty- 
burn. 

TT heſe were the laſt of the Regicides that 
were puniſhed Capitally; and it was ob- 
ſerved they died very Penitent, exhorting the 


People to ſubmit to his Majeſty's Govern- 
ment. 


From the Conduct and Speeches of that 
amphibious Animal Hugh Peters, both Prie/# 
and Soldier, it is eaſy to obſerve what the 
REFORMATION was, they drove at in 
thoſe Days : It was a Maxim with him, it 
ſeems, That it would never be well, till the 


| Lords, the Levites, and the Lawyers were put 
ed, and converted into a Common-Wealth ; 
but he was afraid the Old Conſtitution would 
Revive, unleſs the Levites, the Clergy of 
the Epiſcopal Church, and Laws of the Land 
were deſtroyed and eradicated, and the Peers 
entirely extirpated : But to conſider a little 
more particularly, the Principles the King's 
Murderers went upon. 


The chief Part of the Regicides Defence, 


ated, were, from the firſt Foundation of 
the Government, the Supreme Power of this 
Nation. 

2. That it was their Duty to obey the 
Powers de fatto, whether they were fo de 
jure or not. 

3. That their Cauſe was approved, and 


many ſolemn Appeals to God, and a long 
Train of Succeſſes. 

4. That ſeveral of their Judges were in 
Arms for the Parliament againſt the King, 
and were therefore as guilty of High- Treaſon 
as themſelves. 

5. And laſtly, They were under a Force, 
and compelled to ſubmit to the Powers then 
in being: All which T1 ſhall conſider in their 
Order. | 

As to the Firſt, That the Commons were 
Originally (and conſequently ought always tobe 
| be looked upon as) The Supreme Power of the 

Nation. This is a Maxim that our Presby- 
terians and other Republicans have always 
maintained, whenever they were uppermoſt, 
or durſt diſcloſe their Thoughts. They pre- 
tend to derive our Conſtitution from the Saxons 
or Germans, who were governed, they tell us, 
by their Mittena- Gemots, or great Councils 
choſen by the People; and that theſe Coun- 
cils elected both their Civil and Military Of- 
ficers, changing them as often as they ſaw fit: 
That when the Saxons ſettled in Britain, 
their Conſtitution remained the ſame ; only 
they allowed the Chief Magiſtrate and Gene- 
ral (uſually the ſame Perſon) to take the Name 
of King upon him, reſerving ſtill the Power 
to themſelves of depoſing him, calling him to 
Account, and fitting in Judgment upon him: 
By Virtue of which Supreme Authority, the 
Regicides and their Diſciples juſtified the Trial 
of the King and the putting him to Death. 


they conſiſted of the hereditary Nobility, who 
held their Lands of their reſpective Aonings, 
or Superior Lords, by Military Tenures, and 
were obliged to attend their Superiors, with a 
certain Number of Troops, in all their Wars: 
Neither does it appear, that they had a Power 
of electing or depoſing their Princes; but it 
they had, theſe Councils conſiſted of the No- 
bility, and not of the Repreſentatives of the 
Commons, as has been obſerved already. 
therefore the Power of electing, depoſing, or 
judging their Princes or Chief Magiſtrates, 
Was 


down. The Monarchy was already deſtroy. 1 — 


The Refs. 


Pati tte 


drove at, 


at their reſpective Trials, it appears, conſiſted — | 
in maintaining theſe five Propoſitions, * 


1. That the Commons, under whom they Mete 


Articles, 


countenanced by Heaven, as appeared on 


That the 
Commrs 
qvere the O- 
riginal of 
Pager, 


In Anſwer to which, It does not appear 17 4 
that the JVittena-Gemots, or great Councils Ei 
of the Germans, conſiſted of the Repreſenta- peferce at. 


tives of the Commons: Nay, it is evident, fre- 
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when the Commons aſſumed that Power, it 
was evidently an unprecedented Uſurpation. 
But further, whatever the German Govern- 
ments were, it is evident, this Nation never 
knew any ſuch Conſtitution as our Republi- 
cans feign the Germans and the Saxoms once 
had: There never was an Inſtance of a King 
tried and condemned to Death by his Subjects 
in England, till the Year 1648, and it is 
ſtrange, if the People had ſuch a Right, it was 
never exerciſed or pretended to, till then. It 
is true, the Barons or Nobility did ſometimes 
reſiſt and depoſe their Kings, under pretence 
of Mal- adminſtration; but the Commons had 
nothing to do in theſe Conteſts : The Diſpute 
was, whether the Supreme Power, or laſt 
Reſort, was lodged in the Crown, or the No- 
bility: It was never thought to be in the 
Commons, during the Barons Wars; and all 
that ever the Barons pretended to, was, that 
when one King had forfeited his Right to go- 
vern them by Mal-adminſtration, the Crown 
devolved upon the next in Succeſſion; or they 
ſuggeſted that ſome other Prince of the Blood 
Royal had a prior Title: They never had the 
Aflurance to ſay the Supreme Power devolved 
on themſelves, or reverted to them: This 
was reſerved for the Saints of the laſt Age to 
affirm of the 3d and laſt Eſtate that was con- 
ſtituted. | 

But to return to the Times of the Saxons , 
When they came over to England, we find 
the ſeveral Expeditions they made, were un- 
dertaken in the Name of their Princes, or 
Generals; with theſe the Britiſb Kings treat- 
ed, and not with their Jittena-Gemots, or 


Parliaments, There is no mention made, Ei- | out moſt of the Lands of that Kingdom a- 


mongſt them, to hold them of him by Mili- 


ther of their great Council's treating, or ra- 
tifying any Treaty made with the Britons ; 
which is ſtrange, if the Prince was no more 
than their Officer. 

Rapin, the great Advocate for a Republi- 
can Form of Government, indeed maintains, 
that Hengiſt, the firſt of the Saxon Chiefs, 
whom the Britons invited into England, was 
no Sovereign Prince, or had any Civil Autho- 
Tity in his own Country, but what he derived 
from the Mittena-Gemot, or Parliament: 


That he was only elected General in this Ex- 


pedition, and might have been deprived of that 
Command, even by the Soldiers he brought 
with him; from which Premiſſes he proceeds 
to draw this Conſequence, That ſince Hengiſt 
was not naturally King of the Saxons, he could 
only become ſo by the Election of thoſe under his 
Command. 

But admitting for once, what can never be 
v that there was no ſuch Thing as a 

onarch, or Sovereign Prince, among the 
Saxons, and that they were governed by their 
Wittena-Gemots, or great Councils; will it 
follow from thence, that the Soldiers, led by 
Hengift in this Expedition to England, had a 
Power of electing, or depoſing their General? 
If the Soldiers, as well as Hengi/t, were ſub- 
ject to ſome Saxon State, that ſent them on 
this Expedition, how could they transfer their 
Allegiance and elect him their King. 


And indeed, Rapin hi . 
Ne, 14 III. apin himſelf has giyen ſo 


is no room to ſuppoſe he was elected by the Sax- 
ons. He acknowledges that the Crown was 
conferred on him by Yortigern, King of Bri- 
tain ; and that thereby he became Sovereign 
of Kent, and veſted with the like Preroga- 
tives as Vortigern had been, who made a 
Ceſſion of that Kingdom to him. 

But then Rapin objects, that this could 
not give Hengi/t Dominion of the Saxons he 
brought with him: THIS couLD NEVER 
BE BROUGHT ABOUT, BUT BY THEIR 
CHoICE OF HIM TO BE THEIR KING. 
And it is true, taking the Word Choice in 
its full Latitude, we may admit that the 
Saxons became Hengi/i's Subjects (if they 
were not ſo before) by their own Choice; 
that is, as every Foreigner becomes a Subject 
of England, who chooſes to reſide in England, 
and ſubmit to the Government here : But it 
does not follow from thence, that Hengiſt 
was elected King by the Saxons, or that the 
King of England is elected to that Dignity 
by ſuch Foreigners as chogſe to reſide here. 

Should it be admitted that Hengiſt was not 
a Sovereign Prince in Germany, and had no 
Civil Authority over thoſe he brought with 
him, into the Kingdom of Kent; yet, when 
Vortigern had reſigned that Kingdom to him, 
might not Hengiſt give his Followers the 
Choicę of returning Home, or of remaining 
with him, without dividing his Authority 
amongſt them? In returning to Germany, 
probably, nothing but Rags and Poverty was 
to be expected : but upon their remaining in 
Kent, it is preſumed, even by Rapin himſelf, 
that Hengiſt promiſed, and actually parcelled 


tary Tenures (the uſual Conduct of the Sax- 
ons, and other Northern Nations.) And 


what Occaſion had Hengi/t then to put it to 


the Vote, whether he ſhould be their King, 
or not? The Terms he offered to his Follow- 
ers were advantageous enough, without par- 
celling out his Authority amongſt them. 

Had the Saxon Soldiers oppoſed Hengi/?'s 
accepting the Crown of Kent, and aſſuming 
the like Authority that Vortigern had, would 
he not have faid of Courſe, You are perfectly 
at Liberty to return Home; but fince a great 
Prince has been pleaſed to confer a Kingdom on 
me, you muſt Pardon me if I take the Liberty to 
acceptit. I have no Favours to ask of you ; but 
if you have any Expectations from me, it will 
be your Wiſdom to behave yourſelves as becomes 
my Subjects? What could any Officer in Hen- 
Ziſt's Army Reply to this? Is it to be ſup- 
poſed that any one of them would have refuſed 
to become his Subject, upon his conferring 
ſome fine Roman, or Britiſh, Vill upon him, 
with an Extent of Land, ſufficient to main- 
tain a great Man in Splendour; and ſuch a 
Command as uſually attended all Feudal Te- 
nures. From the whole I conclude, that, 
ſince it is admitted that the Britiſb Kings 
were Supreme, and not ſubject to be called to 
an Account by their People; ſo neither were 
the Saxon Kings, who ſucceeded them in their 
Authority, and particularly Hengiſt, the firſt 
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Saxon King, who received his Crown from 
Vortigern, King of Britain, and was not elect- 
ed to that Dignity, either by the Britons or 
Saxons. 

But let the Conſtitution have been, as our 
Republicans dream Originally; every one 
knows that by Cuſtom, Common or Statute- 
Law, the Conſtitution has been very much al- 
tered, ſince the Saxons arrived amongſt us; 
and that at the Time of the Grand Rebellion, 
the King, both by Common and Statute- 
Law, was Supreme in his Domisess, having 
no Equal, much leſs a Superior, either within 
his Dominions or without. 

The Lord Chief Baron Bridgman obſerved, 
at the Trials of the Regicides, That no leſs 
than Len Ads of Parliament ſtile the Crown 
of England, an Imperial Crown: T hat the 
T reaſon ot the Spencers, in the Reign of Ri- 
chard II. was their maintaining, That Allegi- 
ance was due to the King, by Reaſon of his 
Crown ; and that if the King did not demean 
himſelf as he ought, ſince he could not be re- 


formed by Law, he might by ſharp Impriſon- 


ment (the very Doctrine the Presbyterians 
taught and practiſed, after they had ſubdued 
their Sovereign King Charles 1.) But this, he 
told them, had been adjudged Treaſon by 
two Acts of Parliament: That our Law-Books 
ſtiled the King, The Lieutenant of God ; and 
that the Crown of England was not ſubject 
to any human Judicature : And if this was 
Law, at the Time of the Grand Rebellion, 
to what Purpoſe is it to bring the old Saxons, 
as Precedents for our depoſing and judging 
Kings? If we ſhould admit they had ſuch a 


Power, that they had ſuch Laws; it is evi- 


dent we had no ſuch Laws in the Reign of 
King Charles I. And this the Rebels ſeemed 
conſcious of, by their Schemes for extirpating 
all Laws and Lawyers, as well as the Lords 
and the Levites. The Rebels had made loud 
Complaints, That their Religious and Civil 
Rights were invaded by the Crown ; but 
they no ſooner got the Power into their 


Hands, than they entirely ſubverted both the 


Eccleſiaſtical and Civil Government: REroR- 
MATION was pretended, but it was Empire 
they fought for, and uſurped a Power Ten 
Times more oppreſſive and arbitrary than 
that they complained of. 

And admitting that the Parliament might 
contend with the Crown, in Defence of their 
Liberties, and Properties ; yet their entering 
into a War with their Sovereign, after every 
Thing, they could demand for their Security, 
was granted ; and the King had transferred, 
or ſurrendered to them, ſome of the moſt va- 
luable Branches of his Prerogative, can never 


be defended. But laſtly, as the Court well 


obſerved, the Regicides could not ſhelter 
themſelves, even under the Parliament; fince 
the Houſe of Peers, and much the greateſt 
Part of the Commons, were excluded, before 
they entered upon the laſt Tragick Scene ; 


and conſequently, the Judgment given againſt 


That the 
Subject was 
chliged to 


bey the 


Panxvers in 


bern g. 


the Regicides was extremely juſt and equi- 
table. 

2. The ſecond Part of the Regicides De- 
fence was, that they thought themſelves o- 
bliged in Law and Conſcience to obey the 


which indemnifies the Subject for ſervin 
King de facto; and milerable, they ſaid, muſt 
be the Condition of the People, if they were 
bound to obey thoſe that were in Poſſeſſion of 
the Sovereign Power, and yet might be pu- 
niſhed for obeying them. As the Statute of 
II Henry VII. had provided, That he who 
ſerved the King for the Time being, ſhould 
not be puniſhed, that Statute ought in Equit 
to be extended to them, who obeyed the Su- 
preme Power then in being: If the Supreme 
Officer de facto might juſtify a War, and thoſe 
were indemnified, who took up Arms for him 
againſt the King de jure, the Supreme Power 
de facto might juſtify the erecting a Court for 
che Trial of the King and his Adherents, who 
had conſpired the Deſtruction of the State, 
which was then ſettled and eſtabliſhed: If 
the King's Perſon was ſacred, and ought not 
to be reſiſted or aſſaulted, upon any Account, 
the attacking him with Sword and Piſtol, and 
endeavouring to murder him in the Field, 
could never be juſtified : But if it was lawful 
to make War upon the King, in order tocom- 
pel him to yield to their Demands by Force 
of Arms; and to take away the Lives of the 
King, and his Loyal Subjects, in a Military 
way, for encroaching on the Liberties of the 
People; it was lawful alſo to call him to an 
Account in a Civil Way, and to judge and 
condemn both him and them, for making a 
Breach in the Conſtitution : Beſides, the King 
was not then in the Execution of his Office, 
but a Priſoner of War, and ſubje& to the 
Power the Regicides acted under. 

To this it was anſwered, That the Regicides 
groſly miſtook the Meaning of the Statute of 
11 Hen. VII. for that Act was made for the 
Security of a King de fate, and his Adhe- 
rents; much more for the Preſervation of a 
King de jure, and his faithful Subjects; it 
was not made in Favour of an antimonarchical 
Government : Beſides, the Regicides had own- 
ed the Perſon they proceeded againſt to be 
their King, and ſentenced him to Death as 
their King, without pretending there was any 
other King, either de facto or de jure; and 
therefore there was no Colour for them to 


Equity of that Act, made ſor the Support of 
Kingly Government. 

That the People would be more miſerable, 
if every ſucceſsful Rebel might claim a Right 
to their Allegiance, than they could be by 
being under an Obligation to obey their law- 
ful Princes ; for no ambitious Man would be 
afraid to conſpire the Death of his Prince, or 
the Subverſion of any Government he hap- 
pened to live under. 


alone would give him a Right to the Domi- 
nion of his fellow Subjects, then Changes of 
Government would probably become as fre- 
quent as the Revolutions of the Moon; for 
by the ſame Rule that Poſſeſſion gives one 
Uſurper a Right, it will give an hundred a 
Right to our Allegiance : There could never 
be ſuch a Thing as a ſettled Government; 
but the People muſt be for ever harraſſed 


by ſucceſſive Uſurpations, as we find they 
| were 


claim the Benefit, either of the Letter, or the 


If that Notion prevailed, that Poſſeſſun 


— 


Powers in being; and cited the 11 Henry 1 
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were during the Grand Rebellion: One Set 


Il. f Men had ſcarce poſſeſſed themſelves of 


Sovereign Power, but they were diſpoſſeſſed 
by another; till the People, wearied out 
with perpetual Revolutions, almoſt unani- 
mouſly agreed to reſtore their antient Form 
of Government. 

Laſtly, It was obſerved, that none of our 
Princes (whether Kings de facto or de jure) 
from the firſt Foundation of the Government, 
to that Time, ever pretended that bare Poſ- 
ſeſſion gave them a Right to Reign; but 
always ſet up ſome ther Claim or Title; 
conſequently Po//ſzft5n alone could not give 
any one, or any Number of Men, a Right 
to Sovereign Power, or to the Allegiance of 
the Subject. Theſe Saints were the firſt in 
this Nation that pretended Dominion was 


founded in Grace; or, that Poſſeſſion extin- 


guiſhed all other Rights: That a ſucceſsful 


Rebel had nothing to do but to kill and take 


Poſſeſſion; and that this alone was ſufficient 
to conſtitute him a rightful and lawful Gover- 
nor, The Judgment of High-T reaſon there- 
fore, which was pronounced againſt thoſe 
Men who maintained and practiſed ſuch per- 
nicious Doctrines, muſt be acknowledged to 
be agreeable to the Laws of God and Man. 

3. The next Part of the Regicides De- 
fence was, That their Actions were approv- 
ed by Heaven, as was manifeſt, they ſaid, 
from that continued Train of Succeſs with 
which they were bleſſed for many Years. 

Harriſon, one of the moſt forward and ac- 
tive amongſt the Regicides, ſays at his Trial, 
ſome had felt the Ferrors of that Preſence of 
God that was with his Servants (the Regici- 
des) in thoſe Days, however it had ſeemed 
good to God to ſuffer this Turn (the Reſtora- 
tion) to come upon them : That he had ear- 
neſtly deſired of God, the Searcher of Hearts, 
If he had done amiſs, that he might receive 
of him ſome Convictions upon his Conſcience; 
but to that Moment he had rather received 
Aſſurance of the Juſtice of what he had done; 
and he believed, e' er long, it would be made 
known from Heaven, There was more. of 
God init than Men were aware of. 

Carew, at his Trial, affirmed, That what 


He had done, wwas in the Fear of the Lord, 


and in Obedience to his holy and righteous 
Laws : That the Matter in Queſtion had been 
controverted in the Face of the whole World; 
and the Lord had given an Anſwer, upon ſo- 
lemn Appeals, to theſe Things. 

Scot deſired it might be engraven on his 
'Tomb-Stone, That he adjudged the King to 
Death, and that he did not repent of it; and 
at his Execution, ſaid, It was the mot Glori- 
ous Cauſe in the World. And further, Peters 
reſembled their Mock Court of Juſtice to the 
Trials that ſheuld be, at the End of the 
World, by the Saints. 

From whence it appears, that they thought 
they were doing God good Service, when they 
murdered their King, plundered his Loyal 
Subjects, and reduced their Country to the 
utmoſt Miſery and Confuſion; and in this 
they tell us, they were abundantly confirmed 
by the Succeſs of their Rebellious Arms. To 
which it was anſwered, that the Regicides 


b 


_— _— * 


might pretend Conſcience ſor what they had 
done; but they would do well to remember 


you, and think they do God good Service. That 
there was ſuch a thing as Spiritual Pride : Men 
might be over-run with an Opinion of their 
own Holineſs, and act by pretended Revcia- 
tions: They might ſay that they had pray- 
ed for the Direction of Heaven, when they 
were about to perpetrate the groſſeſt Villainies, 
and that they found no Remorſe for commit- 
ting them, as the Man did who murdered his 
Father and Mother, and averred he could not 
underſtand there was any Sin in it: That 
nothing could be more deſtructive to Society, 
to the Peace and Happineſs of the World, 
than ſuch pernicious Principles. People that 
were prompted by an erroneus Conſcience, 
to commit all manner of Outrages, were 
more to be dreaded than thoſe whom Neceſſity, 
Ambition, or Avarice, ſometimes puſhed up- 
on unwarrantable Actions; for the one retain- 
ed a conſtant permanent Principle of doing 
Miſchief for God's Sake, while the others 
were Miſchievious but by Accident, Men 
who looked upon Murder and Rebellion as the 
Way to Paradiſe, and believed their Holineſs 
entitled them to this World and the next, 
would undoubtedly prove more troubleſoine 
and dangerous to Government in General, 
than any other Set of Men that had not the 
like ExpeQations of Happineſs in both Worlds, 
as a Reward of their ſeditious and treaſonable 
Attempts. 

The chief Reaſon, no doubt, of the Rebels 
inſiſting ſo much on this Argument of Succeſs, 
was, that they found none of the reſt would 
bear them out: They obſerved that all the 
Laws of their Country were Point-blank a- 
gainſt them; and therefore reſorted to God's 
over-ruling Providence to juſtiſie their Con- 
duct. A Battle between the Rebels and their 
Sovereign was, in thoſe Days, called, An 
Appeal to Ged. And though they might be- 
fore have ſome Doubts and Scruples upon 
their Minds, concerning the Lawfulneſs of 
dethroning their Prince, and aſſuming that 
arbitrary Dominion they exerciſed; a Victory 
or two made them perfectly eaſy, and imagine 
they were fighting the Lord's Battles: And 
indeed we have Inſtances of Pirates and Ban- 
ditti, that have entertained the ſame Notions, 
whoſe repeated Succeſſes againſt the honeſt 
and induſtrious Part of the World, have in- 
duced them to think themſelves the Favourites 
of Heaven. Thoſe of Algicrs pretend to as 
much Religion as the Heroes of Forty-eight : 
They declare they engage in the Cauſe of 
God and their prophet, when they rob and 
murder their peaceable Neighbours of a diffe- 
rent Faith: And thus it was among our Saints; 
they firſt reprobated all Mankind but them- 
ſelves, and then pretended that none but them- 
ſelves had a Right to enjoy any thing in this 
World, or thenext : They had an Authority 
from Heaven, they would have us believe, to 
deſtroy all Mankind that would not ſubſcribe 
to their Creed; and fo rooted and confirmed 
were they in theſe Opinions, that though they 
| ſaw their great Argument of Succeſs turned 


upon 


1660. 


14 Car. 13 


—— 


our Saviour's Prediction, That the Time will 4, en abe. 
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1660. upon them; and that after numberleſs Victo- 

12 Car, Il. ries obtained againſt their native Kings, Mo- 

" > narchy and the Royal Family was peaceably 

reſtored, and all their hopeful Schemes defeat- 

ed without the leaſt Bloodſhed ; yet ſuch were 

their Prejudices, ſuch their Infatuation, they 

had been ſo long uſed to look upon their de- 

teſted Cauſe, as the Cauſe of God, that their 

own Argument of Succeſs had no Weight with 

them, when they ſaw it on the Side of 

the King and his Loyal Subjects; inſomuch, 

that when they came to die, and receive the 

due Reward of their Parricide, they went 

out of the World glorying in their Rebellion 

and Uſurpation; and inſiſting to the laſt that 

Their Cauſe was approved by Heaven; which 

made their Execution neceſſary, that others 
might be deterred from the like Attempts. 


93: 4.4 4 Another Part of the Regicides Defence 
poet bei, was, that they were as Innocent as ſome of 
Defence, their Judges, who were Members of the Long 
ear , Parliament, that began the War againſt the 
necert as the King. 
Harriſon at his Trial, told the Court, that 
rar £24" their Lordſhips knew how active many of 
** thoſe had been in the late Rebellion, who 
now ſat upon the Bench as his Judges, and 
had juſtified their Reſiſtance, and taking up 
Arms againſt his late Majeſty. 
Axtel alſo averred at his Trial, that General 
Monk, and the reſt of the Officers of the 
Uſurper's Army, were as guilty as he; and ſo 
were all the People, that had acted by the ſame 
Authority, in the Three Kingdoms. That the 
Lords and Commons had aſſerted their Right 
tothe Militia, and that it was agreeable to 
Reaſon and Conſcience, that the Common 
People ſhould be directed in their Judg- 
ments by the High Court of Parliament : 
That if he was guilty of Treaſon, the Par- 
liament began the Treaſon ; with a great deal 
more to the ſame Purpoſe. 
2 To this the Court anſwered, That it did not 
peg” * become the Priſoners at the Bar, to make Re- 
Par: of tbe flections on their Judges: That they ſhould 
Regicices mot ſuffer them to throw in Bones of Con- 
Dejence. tention, and revive old Quarrels: They did not 
call them to an Account for what they had 
done by Authority of Parliament ; but for 
their Actions ſince they had turned the Par- 
liament out of Doors; and for the Malice they 
expreſſed, to the very laſt, againſt the King 
and Government. 
And though it be true, that the two Houſes 


Parliament 


had involved themſelves in the Guilt of Re. 


for the Penitent, and not for ſuch Criminals as 


bellion, and that many of theſe Officers and * I 
Judges, who acted under them, were once 
guilty of High-Treaſon; yet, as they had 
ſhewn themſelves ſenſible of their Error, and 
in a manner expiated their Offenee, by contri. 
buting in a very great Degree to the Reſtora- 
tion of the King, and the antient Conſtitution, 
it was highly reaſonable they ſhould be In- 
demnified for what * had formerly done; 
but there was not the ſame Reaſon that thoſe 
who ſtill perſevered obſtinately in their Re- 
bellion, ſnould enjoy the like Indulgence. 
The Court juſtly obſerved, that Pardons were 


Juſtified their Treaſons, and declared they were 
ready to act the ſame Tragedy over again the 


firſt Opportunity that offered. 


5. The laſt Part of the Regicides Defence, , * 
I ſhall mention, is, that they were under a A, 
Force: The Power of the Uſurpers was ir- %% Df 
reſiſtable, and therefore it was hard they — 2 
ſhould be puniſhed for ſubmitting to it. «Fe, 


This was generally allowed to be a reaſona- n, it 
ble Plea, where it was ſtrictly true, No 44 a. 
Government would puniſh their Subjects, for Idea. 
ſubmitting to an Uſurpation, where they were 
in no Condition to reſiſt it: Neither the Com- 
mon or Statute-Law looks upon thoſe Men 
to be guilty of Treaſon, who with NReluctance 
ſerve and obey a Rebel, or furniſh him with 
\ Proviſions for fear of Death; even thoſe who 
ſerve a Pyrate, and aſſiſt in the taking honeſt 
Merchant-Men unwillingly, are never puniſhed 
as Pyrates. mie 

But the caſe is widely different, where it Fee 
appears that ſuch Men made it their Choice pers 
to ſerve a Rebel or a Pyrate, and partook of 
the Spoils they made ; much more, when they 
accepted Offices and Commands under them, 
and aſſiſted voluntarily in ſupporting an unlaw- 
ful Power. It is ridiculous for any Man to 
pretend he was forced to be a Judge, or a 
General. Uſurpers do not uſe toemploy thoſe 
in Places of Truſt, that they take to be 
Enemies to their Deſigns : Therefore thoſe 
who had poſſeſſed any Poſts, Civil or Military, 
during the Uſurpation, had nothing to plead 
in their Defence, but their Repentance for 
the Miſchief they had done; and the Share 
they had in reſtoring that Conſtitution they 


| once contributed to deſtroy. 


1660. 2. Proceedings againſt ARcn1BALD Marquis of ARGYLE, for High-Treaſon, de 
in the Parliament of Scotland, in the Months of January, February, and d i. 
* 


13 and 14 
Car. II. 
— March, 1660- 1. 13 and 14 Car. II. 
Argyle s N 
2 985 HERE were two Charges, or Setts of 
Tue Char- Articles, preferred by the Lord Advo- 
| rag.) of cate, Sir John Fletcher, againſt the 


Adberents, Marquis and his Adherents, in this Parliament; 
the one dated the 23d of January, and the o- 
ther the 31ſt of the ſame Month. In the firſt, 
they are charged with the Murders and Out- 
rages, committed againſt the Family of the 
Lamounts and Mac Donalds, who ated un- 


— 


— 


der the late King's Commiſſion; and in the 
other thoſe Facts are omitted. 

The firſt Articles were exhibited in the The Sub- 
Name of the ſaid Lord Advocate for the King : ſrance of 4 
And of Sir James Lamount, or Lamond, of ft cbt, 
Inneryne, for himſelf, and in behalf of the Mac- 
Donalds, and the reſt of his Kindred, Friends, 
Vaſſals, Tenants and Servants; and charge 


the ſaid Marquis, George Campbell his] _ 
| "K 


W 5/1 they 
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0. and Sheriff Deputy, James Campbell, and ſe- 
by: 4 ow more of the 6 cers, Servants, and De- 
e pendants of the ſaid Marquis, with High- 
—FPreaſon; in that they, from the Beginning of 

8 ..;:»'y the Troubles in the Year 1639, 1640, 1641, 
i and 1642, both ſecretly and avowedly ap- 
anke . peared in conſtant Oppoſition to their late So- 
. vereign King 1 5 in the 1 
1643, they convocated and met in a trea- 
3 2 him, fonable bed unlawful Aſſembly, and ordered 
= and appointed treaſonable Levies of his Ma- 

jeſty's Subjects, in Oppoſition to his Majeſty's 

Perſon, Authority, and expreſs Command 
F and afterwards actually invaded and entered 
bande; his Majeſty's Kingdom of England, taking 
Y his Towns, killing his Subjects, and deſtroy- 
% ing their Eſtates, joining with the Engliſb 
wie Rebels and Sectaries, for the Deſtruction of 
—＋ his Majeſty's Perſon, Family, Authority and 
| ' Government. | : 
| That the ſaid Marquis of Argyle and his 
We 4-7 Accomplices, in the Year 1646, in an un- 


 :- the K 


=... heard of way of Treachery and "Treaſon, de- 
= livered his Majeſty's ſacred Perſon into the 
YL Hands of the ſaid Rebels, who treacherouſly 
4 esel murdered him. And when the States of the 
W 4: £/- Nation propoſed the raiſing an Army for de- 
Ha livering his Majeſty from his Captivity, the 
4 ſaid Marquis and his Accomplices oppoſed 
1 the ſame, and after the Act paſſed, declared 
id as their Diſſent: They alſo raiſed Forces with- 


= 4” , out any Authority, in the Year 1648, and 


% bia; fell upon his Majeſty's Troops, killing his good 
Subjects, and waſting and deſtroying their 
Lands; and moſt baſely and treacherouſly in- 
* vited the late Tyrant and Uſurper Oliver 
| Uirter Cromwell, to enter Scotland, with an Army of 
wade Strangers, T raitors, and Sectaries; ſuſtained 
| Scotland, him and his treaſonable Army, with all ſorts 
of Proviſions, feaſting and countenancing the 
Uſurper and his Officers, in the Metropolitan 
City of the Kingdom, and in his Majeſty's 
principal Fortreſs, the Caſtle of Edinburgh, 
which, by the Laws of all Nations, was High- 
Treaſon, and, in all probability, was the Ruin 
of that Kingdom; this Act immediately pre- 
ceding the cruel Regicide and Murder of their 
ſacred Sovereign King Charles I. 

That notwithſtanding the many Honours 
ec. and Offices conferred on the Marquis, by the 
| | "are late King; and that his then Majeſty, King 
e Charles II. had permitted the Marquis to affiſt 

at his Coronation; when the Marquis ſwore 

His Oaths by the Eternal God, that he would ſupport his 
N the Majeſty to the utmoſt, and be a true and faith- 
ful Subject to his Crown, and live and die in 
his Service, againſt all Manner of Folk what- 

ſoever : The ſaid Marquis had, notwithſtand- 

«:1;*tde- ing, diſloyally and baſely deſerted his Maje- 
Hebie, ſty's Perſon and Army at Sterling, when they 
were on their March to England, in the Year 

Ane 165 1; and in the Year 1652, acknowledged 
Algen the the Uſurper's Government in a Common- 
Capers, wealth, without a King or Houſe of Lords, 
oo and obliged himſelf to be obedient to it : 
— their That he cauſed himſelf to be elected a Mem- 
« Cm. ber of the Commons, in the Uſurper Cromwel!'s 
woner, Parliament; and ſat, and voted for the ſaid 
8 Tyrant in his uſurped Authority, and ex- 
the Rin cluding his Majeſty, and his Royal Family, 


and Rg; from their Right to the Crowns of theſ 
Faniy, No, I 4. IV. - y y q 


Honcurs and 


| Preſence of a great many 


Kingdoms. And in the Years 1653, or 1654, 1660-1. 


ſold and delivered to the Rebels ſeventeen 3 74 


Car. II. 
Pieces of Cannon, and ſeven Hundred ſmall : 


Arms: That in the Years 1654, or 1655, 
they aſſiſted the Rebels with Boats, that A/iſr-d the 


were going to attack the Earls of Glencairn Ne in thr 


and Middleton, and his Majeſty's Loyal Sub- 40h 
jects, that were aſſembled in the North, to 
vindicate his Royal Authority and revenge 

the late King's Death ; and afterwards joined 

the ſaid Rebels, in order to ſuppreſs the ſaid 

Earls and their Adherents; countenancing, 
counſelling, and conveying the Rebels through 

divers Places in the Highlands, in their Expe- 

dition againſt the King's Forces : That on the 

Death of the Uſurper, Oliver Cromwell, they 
aſſiſted at the Market-Croſs of Edinburgh, in 
proclaiming the Uſurper Richard, his Son; pH 
and the ſaid Marquis, procuring himſelf to Richard. 
be elected a Member of the Commons, voted 

the Excluſion of his Majeſty, and his Royal 
Family. 


And further to manifeſt the ill Intentions 5 he g. 


of the Marquis againſt his Majeſty, contrary gainſt 1. 


to his Oaths and Duty, when ſome Minifters FH. 


were praying for his Majeſty's Happineſs, in 
the Years 1652, or 1653, he openly declared, 
They were Fools to pray for that wicked, falſe, 
malignant King, whom God had caſt off, and 
would never reſtore again ; and boaſted, That 
he was the only Man that plotted the riſing of 
the Forces in the Weſt ; which was the Occa- 
ſion of his Majeſty's ill Succeſs, 

That he received T welve Thouſand Pounds ,, . 
from the Uſurper, Oliver Cromwell, for the 1200 f | 
Service he had done him. That he corre- / the 
ſponded, by Letters, with the Uſurper Richard, + 
in the Years 1658, and 1659, and with Sir 
Archibald Fohn/toun, of Wariſtoun, his Fellow- 


Traitor, and fat in that traiterous Meeting, —4 ee 
or Council of the Rebels at London, called, of Safety. 


the Committee of Safety, of which Wari- 


ſtoun was Preſident ; and did again iſſue De- 


clarations for excluding his Majeſty, and Fa- 
mily, from their Right to the Crown. 


The reſt of the Charge conſiſts in an Enu- Outrage: - 
| meration of the Murders, and Outrages, com- Cg the 

: : ; Lamounts 
mitted by the Marquis, and his Adherents, on 


nd Ma 
the Family of Sir James Lamount, and the Donalds, 


Mac Donalds, ſome of whom they hanged up 
in cold Blood, contrary to their Capitulation ; 
others they impriſoned, and laid in Irons, 
burning their Houſes, cutting down their 
Trees, and ſeizing their Lands and Goods, 


which they remained in Poſſeſſion of at the 
Time of this Proſecution. 


The ſecond Indictment, or Accuſation, 24 Charge, 
charges the Marquis with gathering together, 7 be d- 


; : rack 
in a hoſtile Manner, his Friends, Servants, 25 mw 


Vaſſals, and Followers, without any Autho- ces. 
rity ; and that, under Pretence of oppoſing 
ſuch as he nick-named Anti- covenanters, and 
Oppoſers of the Reformation (but indeed his 
Majeſty's faithful Subjects) did march to 
Lyon, in Athol, in the Year 1640, and in 
his Tent there did ey declare, in the 


entlemen, That 0:4:r 


it was the Opinion of many Divines and Laub- Speeches» 
yers, That a King may be depoſed for Deſerti- 
ons, Venditions and Invaſions; meaning there- 


by, that the King's * might be deſtroy- 
. 4 - 


o 


— 


3 King's For- 
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1660- I, 
11 & 14 
&e II. 


— 


Takes the 


Earl of Air- 


lie s Houſe, 


Dunbarton 
Cafile, 


nd burns 
Counteſs if all who had ſhewn any Affection to his Ma- 


Sterling's 


2 1 Houſe of the Counteſs of Sterling, to whom 
he had great Obligations, with all the Fur- 
niture. Several Inſtances follow of his attack- 

Other ing his Majeſty's loyal Subjects; and hang- 

— ing them in cold Blood, after they had ſur- 
rendered on Capitulations. 

Part of the He is alſo charged again as the Occaſion of 

Former his late Majeſty's being delivered up to the 

— „ Engliſh Rebels, and oppoſing the raiſing an 

* Army to reſcue him out of their Hands: With 
levying an Army to oppoſe the Royaliſts, and 
calling in Cromwell to his Aſſiſtance. 

T hat he did traiterouſly contrive and vote 
the drawing up of a Letter, directed to Crom- 
well the Uſurper, wang, he and his Accom- 

lices did promiſe, in the Name of the King- 

— — — of e to employ his utmoſt Ex. 

well again deavours, that none who had been active a- 

te Lœallſis. inſt the Sectaries, or been in Arms for the 
King at Sterling, or elſewhere, ſhould be em- 
ployed in any Place of Truſt, without the 
Conſent of England, as appeared by the ſaid 
Letter, dated the 6th of October, 1648. That 
he alſo ſent Sir John Chieſiy to the pretended 
Parliament in England, deſiring that the 

again the Noblemen and Gentlemen, that were taken 

Priſoners with Duke Hamilton, might be kept 

Counrry, as Pledges for the Peace of the Kingdom, en- 


Out-laws 


and baniſhes him the ſupreme Authority of the Kingdom, 


the ſame 
noble 


lifts, 


42 


ed; and venting theſe Treaſonable Speeches, 
with a Deſign to uſher in his many Treaſon- 
ble Actions, and Practices, done to his ſacred 
Perſon, Dignity, and Authority; which 
doubtleſs did occaſion, and was mainly Inſtru- 
mental, both in his Depoſition and cruel Mur- 
der: Which wicked and treaſonable Speeches 
being reported by Mr. Fohn Stuart, the ſaid 
Marquis had cauſed him to be put to Death, 
as a Leaſing- maker, though he was conſcious 
of the Truth of that Report. . 

That he raiſed Forces, marched againſt 
the Earl of Airli“s Houſe, then held for his 
Majeſty ; and having obliged the Garriſon to 
ſurrender, deſtroyed the ſaid Earl's Tenants 
and Friends; and afterwards burnt and de- 
moliſhed that, and another Houſe of the 
Earl's with the Furniture, to expreſs his Ha- 
tred to the ſaid Earl for his Loyalty. 

That in the Year 1640, he attacked his 
Majeſty's Caſtle of Dunbarton, held by Col. 
Henderſon, and forced it to ſurrender, carry- 
ing away the Cannon and Ammunition. 

T hat, to ſhew his implacable Malice againſt 


jeſty, he did, in the Year 1645, burn the 


deavouring thereby to enſlave his Country and 
fellow- Subjects and bring them under the 
Power of Strangers. And having afterwards, 
on the 4th of May, traiterouſly taken upon 


he iſſued a Proclamation, declaring the Wives, 
Children and Families of Lewis, Marquis of 
Huntly; Fames, Lord Ogilby, and ſeveral 
other loyal Lords, out of the Protection of the 
Laws, and for tranſporting therh out of the 
Kingdom. 

T hat there being an Overture made for re- 
cognizing and proclaiming his Majeſty King 
Charles II. which the Marquis durſt not op- 
poſe directly; yet he cauſed it to be clogged 
with ſuch Limitations and Reſtrictions as were 


deſtruive to his Dignity and Authority, and 


inconſiſtent with Monarchical Government, wn” 
as appeared by the Commiſſions, Inſtructions, 23 & 1, 
and Addreſſes ſent to his Majeſty : And tg , Cl. 
deter his Majeſty from coming over, cauſed Put 
that brave and loyal Lord, the Marquis of Condi 
Montroſe, who acted by his Majeſty's Com. V Chu. 
miſſion, to be cruelly murdered at that very — 
Time, with all the Circumſtances of Diſgrace Mom 
and Diſhonour. | 
That his Majeſty, however, coming over 
to Scotland, and the Uſurper Cromwell invad- 
ing that Kingdom, the Marquis held a Cor. 
reſpondence with him; and to advance the 
Deſigns of that Regicide, procured his Ma- 
jeſty to be removed from the Army; and by 
his Influence on the Commiſſioners of the Ge. 
neral Aſſembly, met at St. Cuthbert's Church, 
uſually called The Weſt Church, he procured 
a clandeſtine and ſurreptitious Act from them; 
wherein, beſides many ſlanderous and reproach- 
ful Expreſſions of his Majeſty and his Anceſ- 
tors, It was declared, that they diſclaimed, 
and would not own his Majeſty's Intereſt, be- Compel th 
cauſe he refuſed to ſubſcribe a Declaration Ig 
drawn up by the Marquis, containing many -e 
Scandalous, ſeditious, imperious, reproach- 
ful, and treaſonable Expreſſions, not only a- 
gainſt his Majeſty's Authority and Govern- 
ment, but againſt his Father and Mother, 
and others his Royal Anceſtors; and that his 
Majeſty was forced to ſign the ſame, though 
the worthieſt and greateſt Part of the King- 
dom did then deteſt and abhor the ill Uſage 
of his Majeſty in that Particular , when that 
Act of "Tyranny was exerciſed by the Mar- 
quis, and a few ill Men of his Accomplices, 
And to manifeſt to the World, that it was 
always his Intention to deſtroy his Majeſty's - 
Authority and Government, and oppoſe his 
Reſtoration, (beſides the traiterous Expreſſions 
already mentioned) he boaſted before ſeveral 3 
Noblemen and Gentlemen, That he would what ita 


and de 4d. 
lou Pop. 


| own any thing he had done; and if it were to 4 


do, would ds it again, although he had known 
what would have been the Event of it; pre- 
ſumptuouſly taking upon him, by outward 
Succeſs to give Judgment upon the ſudden and * 
ſecret Councils and Determinations of God, fume 
thereby to alienate. the Affections, Duties and Ji ite 
Allegiance of his Majeſty's good Subjects, Nl def 
and harden and confirm others in their Trea- 
ſon and Rebellion againſt his Majeſty. 

And laſtly, in a Conference betwixt the 
Marquis, Oliver Cromwell, and Colonel Jre- 
ton, The Marquis obſerved, that then the 
Danger was great, and they were all ruined if A 
any of his Majeſty's Deſigns ſhould take Ef- previ 
fect; and thereupon gave his poſitive Advice, th 
that they ſhould proceed to the queſtioning of Fin. 
the King for his Life ; declaring. They /hould 
never be Safe, till they had taten away his 
Majeſty's Life. At leaſt he knew of the ſaid 
T reaſonable Deſign, and did not reveal it, as 
appeared by a Speech he made in that pretend- 
ed Parliament, Anno 1649. Wherein he de- 
clared, the Uſurper Oliver told him, That 
England and Scotland could never be at Peace, 
untill the King were put to death. 


Biſhop Burnet, has given us a pretty juſt Ie $6- 


his fance of bn 


Abſtrat of the Priſoner's Defence, in Defence 


Poſthumous Hiſtory : He ſays the Marquis 
5 chiefly 


77. 
Altts 
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n 
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he was but one among a great many more: 
He had always act ed by Authority of Parlia- 
ment, and according to the Inſtructions that 
were given him, as often as he was ſent on 
linen the any Expedition or Negociation. As to all 
45 of 0b- Things done before the Vear 1641, the late 
lan, King had buried them in an Act of Oblivion, 
as his preſent Majeſty Charles II. had all thoſe 

done before the Year 1651. So that he had 

no Occaſion to make any Defence as to what 

had been done before that Time: That he 

nul was in London when moſt of the barbarities 
rave no - he was charged with were committed; nor 
ders for the did it appear he gave any Orders for them. 
boyd It was well known that great Outrages had 
ub. been committed by the Mac Donalds; and 
he believed his People, when they had the 
better of them, had taken crue] Revenges : 
This was to be imputed to the Heat of the 
Times and the Tempers of the People, who 
had been much provoked by the burning of 
"9", the whole Country, and by much Blood that 
Triurics done Was ſhed. And as to many Stories laid to the 
them. Charge of his Men, he knew ſome of them 
gene of the were mere Forgeries, and others aggravated 
Fad faſle. much beyond the Truth. But, what Truth 
ſoever there might be in them, he could only 
be anſwerable for what was done by himſelf 
or by his Orders. As to his Compliance with 


der a Ne- 
ceſſity of 
complying 


tion was quite conquered ; and in that Caſe, 

it was the received Opinion of Divines and 
with the U- Lawyers, that Men might lawfully ſubmit to 
een, an Uſurpation, when forced to it by inevita- 
ble Neceſſity. It was the Epidemical Sin of 
the Nation. His Circumſtances were ſuch, 
that more than a bare Compliance was required 


10% Del of bim. What he did that way, was only to 


fen againſs preſerve himſelf and Family, and was not 


ie King. done with a Deſign to oppoſe the King's In- 
tereſt : Nordid his Majeſty's Service ſuffer, 
by any Thing he had done. | 
| During the Trial, the Lord Lorn, Son to 
* the Marquis, obtained a Letter from his Ma- 
Charge jeſty to the Earl of Middleton, requiring him 
b-fore the to order his Majeſty's Advocate, not to inſiſt 
_ on any Facts before the Indemnity paſſed in 
' the Year 1651. And accordingly all the Part 
of the Charge, relating to what was done 
before that, was waved, and declared to be 
out of the Caſe: And the fole Queſtion al- 
moſt, that was debated inParliament, was, 
The ſole IWhether the Marquis's Compliance with the 
Pin in Pe. Uſurpation after the Year 1651, was forced; 
2 2 or wilful and malicious? Whichit was impoſ- 
Corlianc ſible his Judges, who were moſt of them up- 
rar ci on the Spot, and engaged, on one Side or the 
aan malici- other, in the ver y Facts in Diſpute, could be 
F ignorant of: 'Though the Biſhop affirms it 
was doubtful, till General Mon ſent down 


dence of bis put the Matter beyond 70 yo 


W hereypon 
e Letter: his Friends withdrew, and the Marquis was 
onvifed 


Eb 7,7 found Guilty of High-Treaſon, without one 
ſn, by th diſſenting Voice; and Sentence paſſed upon 
whale Pars him as a Traitor ; However the E 
Time given Was ſo Indulgent to the Priſoner, as to give 
2 17150 him all the I ime he could ask, to apply to his 
g. Majeſty, and ſet ſuch Facts right as might 

have been miſrepreſented ; and it was the 27th 


of May 1661, before he was brought to the 


1660-1. chiefly inſiſted, that during the late Wars, 


Hle was un- the Uſurpation, he had ſtood out till the Na- 


en the Evi- the Letters, wrote by Argyle to himſelf, which 


— 


Scaffold: When he made the following Speech 16601. 
to the People, which I chooſe to recite ver- n 
batim, in as much as it contains Proteſtations ==? 
of his Innocence, which were the principal 
Part of his Defence, and in a great Meaſure 
diſcovers the Principles this Nobleman went 
upon, in oppoſing both King Charles I. and 
King Charles II. 

Many will expect that I ſpeak many His Spec 
„Things, and according to their ſeveral O- %“ _ 
„ pinions and Diſpoſitions, ſo will their Ex 
e pectations be from me, and Conſtructions 
of me: But Ireſolve to diſappoint many, 
for I come not hither to juſtify myſelf, but 
the Lord, who is Holy in all his Ways, 
e and Righteous in all his Works, holy and 
„ bleſſed in his Name; neither come I to 
& condemn others. I know many will ex- 
ce pect that I ſpeak againſt the harineſs of 
ce the Sentence pronounced againſt me; but 
will ſay nothing to it. I bleſs the Lord, 
] pardon all Men, as deſire to be * 
ed of the Lord myſelf: Let the Will of 
the Lord be done; That is all that I deſire. 

LT hope ye will have more Charity to me 
„ now, than ye would have had at another 
Time, ſeeing I ſpeak before the Lord, to 
whom I muſt give an Account very ſhortly. 
© I know very well my Words have had but 
very little Weight with many: And that 
many have miſtaken my Words and Actings 
« both: Many have thought me to be an 
« Enemy to theſe great Works that have of 
c late been brought to paſs. Eut do not mis- 
«© take me, good People: I ſpeak it in the 
«© Preſence of the Lord, I entered nat upon 
« the Work of Reformation, with any Deſign 
« of Advantage to myſelf, or Prejudice to the 
« King and his Government, As my latter 
&« Will which was Written 1655, and there- 
after delivered to a Friend (in whoſe Hands 
c it ſtill remaineth) can ſhow. As ſor theſe 
&« Calumnies that have gone abroad of me, 
6 T bleſs God, I know them to be no more: 
And as I go to make a Reckoning to my 
God, I am as free to any of theſe, concern- 
<« ing the King's Perſon and Government. 
« [was Real and Cordial in my Defires to 
„bring the King Home, and in my Endca- 
& vours for him when he was at Home, and 
* Thad no Correſpondence with the Adverſa- 
& ries Army, or any of them, at the Time 
& when his Vajeſtly was in Scotland: Nor 
* had I any Acceſſion to his late Majeſty's hor- 
„id and execrable Murder, by Counſel or 

Knowledge of it, or any other manner of 
* way. This is a Truth, as I ſhall Anſwer 
to my Judge. And all the Time his Majeſty 
was in Scotland, / was ſtill endeavouring his 
Advantage, my Conſcience beareth me Witneſs 
in it. So much to that Particular; and J hope 
Gentlemen you will all remember theſe. 
I confeſs, many look on my Condition, 
as a ſuffering Condition; but I bleſs the 
Lord, that he that hath gone before me 
F hath trod the Wine-preſs of the Father's 
“ Wrath, by whoſe Sufferings I hope that 
my Sufferings : ſhall not be eternal. I bleſs 
him that hath taken away the Sting of my 
*« Sufferings: I may ſay, That my Charter 


A 


** was ſealed to-Day ; for the Lord hath ſaid 


«6 10 


ACRITICAL REVIEW of 
5 to me, Son, beof good Cheer, thy Sins e (it is good to fear Evil). It is true, Frog 


cc forgiven thee; and ſo I hope my Sufferings | © Lord may prevent it; but if he do not (and 13 K 1 


« ſhall be very eaſy, And ye know the“ truly I cannot ſee any probability of it! &: Ni 
« Scripture ſaith, The Captain of our Salva- | <* JP ty of it) 
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<« tion was made perfect by Sufferings. 

6 ſhall not ſpeak much to theſe Things, 
&« for which I am condemned, leſt I ſeem to 
4 condemn others: I is well known, it is on- 
« ly for Compliance, which was the Epidemi- 
&« cal Fault of the Nation. I wiſh the Lord 
& to pardon them: I ſay no more. 

«© 'There was an Expreſſion in thoſe Papers, 
<« preſented by me to the Parliament, of the 
& Contagion of theſe Times, which may by 
<« ſome be miſconſtrued, as if I intended to lay 
« an Imputation on the Work FA Reformation ; 
& but I declare that I intended no ſuch Thing; 
ce but only related to the Corruptions and 
« Failings of Men, occaſioned by the pre- 
& yailing of the uſurping Powers. 

«© Now, Gentlemen, concerning the Na- 
& tion: I think there are three ſorts of Peo- 


c ple that take up much of the World, and of 


c this Nation. There is, 1. The openly 
« Prophane: And truly I may ſay, though I 
< have been a Priſoner, I have not had my 
« Ears ſhut: I hear aſſuredly that Drinking, 
&« Swearing, Whoring, were never more 
C common, never more countenanced, than 


c now they are. Truly, if Magiſtrates were 


cc here, I would ſay to them, if they lay forth 
ce their Power forglorifying God, by reſtrain- 
« ing this, they ſhould fare the better: If 
cc they continue in not reſtraining,” they 
<« ſhould fare the worſe. I ſay no more, but 
<« either let People ſhun Prophanity, and 
« Magiſtrates reſtrain it, or aſſuredly the 
«© Wrath of God ſhall follow on it. 2. Others 


are not openly prophane (every one will not 


ce allow that) but yet they are Gallio's in the 
«© Matter: If Matters go well, as to their pri- 
cc vate Intereſt, they care not whether the 
< Church of God fink or ſwim. But what- 
<« ever they think, God hath laid Engage- 
< ments upon Scotland Me are tied by Co- 
«< wvenants to Religion, and Reformation: Theſe 
&« that were then unborn, are yet engaged; 
and in our Baptiſm we are engaged ta it. 
oc And it paſſeth the Power of all the Magi- 
« ſtrates under Heaven to abſolve them | row 
« the Oath of God. They deceive them- 
6 ſelves, and it may be would deceive others 
« that think otherwiſe : But I would caveat 
« this: People would be ready to think this a 
« kind of Inſtigation to Rebellion in me; 
4c hut they are far wrong that think Religion 
c and Loyalty are not well conſiſtent : Who- 
& ever they be that ſeparate them, Religion 
< is not to be blamed, but they. It is true, 
it is the Duty of every Chriſtian to be Loyal ; 
yet I think the Orders of Things are to be ob- 
« ſerved, as well as their natures ; the Order o 
« Religion, as well as the Nature of it. Reli- 
gion muſt not be the Cock-boat; it muſt be the 
«© Ship. God muſt have what is his, as well 
* as Cxzfarwhatis his: And thoſe are the beſt 
Subjects that are the beſt Chriſtians. And 
& that Tam looked as a Friend to Reformation, 
ig my glory. 

% 3. There is another ſort that are truly 
« Godly; and to them J muſt ſay what I 
fear, and every one hath Reaſon to fear 


Times are like to be either very Sinning, iy 
very Suffering Times And let Chriſtians 
make their Choice: There is a ſad D;lem. 
ma in the Buſineſs Sin or Suffer ; and ſurely 
he that would chooſe the better Part, would 
* chooſe to ſuffer : Others that will chooſe to 
ſin, ſhall not eſcape ſuffering : They hal! 
% ſuffer, but it may be not as I do, but Worſe : 
&« Mine is but Temporal, theirs ſhall be Eter- 
nal; when I ſhall be ſinging, they ſhall he 
howling. Beware therefore of Sin what- 
ever you are aware of, eſpecially in ſuchTimes, 
Vet, I cannot ſay of my own Condition, 
© but that the Lord in his Providence, hath 
Mind of Mercy to me, even in this World: 
For, if I had been more favourably dealt 
with, I fear, I might have been overcome 
with Temptations, as many others are, and 
many more, I fear, will be ; and fo ſhould 
have gone out of the World, with a more 
<< polluted Conſcience, than through the Mer- 
* cy of God, now I have. And hence my 
Condition is ſuch now as, when I am gone, 
vill be ſeen not to have been ſuch as many 
«© imagined, It is fit God take me away, be- 

fore I fall into theſe Temptations that I ſee 
others are falling into, and many others, I 
6 fear, will fall: I wiſh the Lord may pre- 
« vent it: Yet blefſed be his Name, that I 
am kept both from preſent Evils, and, Evils 
to come. Some may expect I will regrate 
„ my own Condition; but truely, I neither 
% grudge nor repine, nor defire any Revenge. 
« And, I declare, I do not repent my laſt 
going up to Landon; for I had always ra- 
ther have ſuffered any thing, than lie under 
© Reproaches as I did. I deſire not that the 
Lord ſhould judge any Man; nor do ] judge 
„ any but myſelt: I wiſh, as the Lord hath 
4 pardoned me, ſo he may pardon them, for 
this and other Things; and what they have 
«© done to me may never meet them in their 
c Accounts. I have no more to ſay, but to 
© beg the Lord, that when I go away, he 
% would bleſs every one that ſtayeth behind. 

After he was 3 for the Block, be 
ſaid, I deſire you, Gentlemen, all that hear 
« me this Day, to take Notice (and I wiſh 
«© that all that ſee me, might hear me) that 
now, when I am entring into Eternity, 
c and am to appear before my Judge; and 
c as I defire Salvation and Happineſs from 
« him, from my Birth to my Scaffold, 
IJ am free from my Acceſſion, by my 
Knowledge, concerning Council, or any 
other way to his late Majeſty's Death: 
e And I pray the Lord to preſerve his preſent 
„ Majeſty, and to pour his beſt Bleſſings on 


cc 


f | © his Perſon and Government; and the 


«© Lord give him good and faithful Counſel- 
ce lors Many Chriſtians may ſtumble at 
e this, and my Friends may be diſcontented ; 
but when Things are rightly conſidered, 
my Friends have no Diſcredit of me, nor 
* Chriſtians no Stumbling-block ; rather an 
Engagement.“ 


After which, having taken leave of his 


Friends, and finiſhed his private Devotions his 
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te is be- Jad was ſet on the Talbooth, in the Room of 


beade 4 


Montroſe's 
Funeral. 


Remarks 

a Argylc's 
Trial and 
Dying 
Fpeech, 


Rapin's 
Conceſſions 
relating to 


Argyle, 


that admired Author. 


Head was cut off by the Maiden, an Engine 
that goes with a Pulley, and lets down a ſbarp 


with ſuch a Force, that it never fails to 
r ' from the Body at one Blatu. His 


that of the Marquis of Montroſe, whoſe Fune- 
ral Obſequies were ſolemnixed the eleventh of 
May . (while Argyle lay under Sentence of 
Death) at the Expence of the Government, 
with uncommon Magnificence ; a Debt juftly 
due to the braveſt and moſt loyal of the King's 
Subjects, who had been ignominioufly and bar- 
barou ſly treated by the Priſoner and his Party, 
fer adbering ſo ftrenuouſly to the Royal Cauſe. 

The Priſoner, in his Defence, it is obſerv- 
able, denies almoſt every Article with which he 
is charged; inſiſting, that his Compliance with 
the Uſurpation was forced, and conſequently, he 

not to be proſecuted for it. In his 
Speech on the Scaffold, he ſays He deſigned no 
Prejudice to the King and Government ; that 
he was real and cordial in his Deſigns to bring 
the King home, and in his Endeavours for him, 
when he was at home; and had no Correſpon- 
dence with his e ee at that Time, or had 
any Acceſſion to, or Knowledge of, the late King's 
Murder; and all the time King Charles II. was 
in Scotland, he was ſtill endeawouring his Ad- 
vantage, his Conſcience bore him Witneſs : And 
yet we find the whole Parliament of Scotland 
declaring (without one diflenting Voice) That 
his Compliance with the Uſurpation was wilful 
and malicious, and the Hiſtorians of all Parties 
are of the ſame Opinion. Not to inſiſt on the 
Evidence of Echard, that he received thirty 
thouſand Pounds, as @ Reward for delivering 
up the King to the Engliſh Rebels at Newcaſtle ; 
or of the Earl of Clarendon, who ſays, That 
all Men complained of the Marquis of Argyle, 
who proſecuted the King's Friends with the ut- 
moſt Malice; or what Biſhop Burnet affirms, 
That the Letters written by Argyle himſelf 
put the Matter beyond Diſpute. 

Rapin (who was a French Hugonot, and an 
avowed Advocate for the Presbyterians and 
their Leaders) has admitted Argyle to be the 
moſt dangerous and implacable Enemy King 
Charles I. or King Charles II. had in Scotland: 
For Proof whereof, I ſhall ſele& ſome few Paſ- 
ſages, out of many others we meet with, in 
He ſays, Vol. xii, 
468, of the 8 Edition (Tindal's T ranſlati- 


on) © That it had been reſolved at Edin- 


„ burgh, that the Committee of Eftates ſhould 
* meet the 5th of February, and the Parlia- 
4 ment, the 10th of March; which Reſo- 
„ lution was taken nottuithſtanding the Mar- 
« quis of Argyle's Oppefition, who (though a 
c Presbyterian as to Religion) was of the 


fame Principles with the Independants, as to 


« the Government of the State, and had made 


& a faſt Friendſhip with Cromwell and V ane.|. 


Page 469. The Committee found it neceſ- 
ſary to raiſe an Army of 40000 Men. It was 


nat poſſible for the Marquis of Argyle, who was 


the Committee, to prevent this Reſolution ; 

he found Means, however, to ftir up the 

Commuſſuners of the General Aſſembly o theKrk, 

who ſome Days after preſented to the Parliament 

88 N proper to ſpin out the Mair. 
16. Vc | 


One of which Demands was, That if the 
Popiſh, Prelatical, or Malignant Party, ſha!! 


Car; II. 


again rife in Arms, this Nation and their Ar-. 


mies, may be ſo far from joining or aſſociating 
with them, that on the contrary, they may op ofe 
them, and endeavour to ſuppreſs them, as Lie- 
mies to this Cauſe and Government. | 
Another Demand was, That his Majeſt/ 
Hall, for Himſelf and Succeſſors, agree to As 
of Parliament, enjcining the League and Cove- 
nant, and fully ef!abliſhing Presbyterian Go— 
vernment, Directory of Government, and Con- 
Feſſion of Faith, in all his Majeſty's Dominions. 
Vol. xii. p. 476. it is ſaid, That the Mar- 
guis of Argyle, and the rigid Presbyterians, 
ftrongly repreſented, both in publick and private, 
that under Colour of acting againſt the Inde- 
pendants in England, the Rcyaliſts, the Mortal 
Enemies to Scotland and the Presbyterians, were 
going to be ſet up again. T heleRepreſentations 
made ſuch Impreſſions on the People, that the 
Parliament could not help ordering, that thoſe 
who had not taken, or ſhould refuſe to take, the 
Covenant, ſhould not bereceived into the Ar- 
my, or joined with it, at their Entrance into 
England. Theſe, and other Obſtacles, daily 
flarted by the Marquis of Argyle and the rigid 
Clergy, were the Reaſon the Parliament could 
not be ſo ſpeedy as the Authors of the Project 
expected. P. 5 33, he ſays, The Marquis of Ar- 
gyle, who had not been able to prevent the raiſ- 
ing an Army, got uppermoſt again, being ſuppor t- 
ed by all who were againſt the War (with the 
Uſurpers) and being ſure of the Approbation 
of the People, levied 3 or 4000 Men, to oppoſe 
Monroe (the King's General whom Lanerick 
(Lord Hamilton's Brother) had joined with 
ſome Troops, and hindred the Marquis of A.- 
gyle from making any Progreſs: But Cromwe!! 
broke all their Meaſures by making directly to 
Edinburgh. The Committee of Eftates were 
forced to fly from thence, and ſhift for them- 
ſelves, for fear of being hemmed in between the 
Engliſh Army, and the Marguis of Argyle's 
Forces; and Lanerick and Monroe, finding it 
not in their Power to continue the War, came 
to an Agreement, c. 
P. 534. The Scene of Affairs being thus al- 
tered, and the King's Party diſperſed, Crom- 
well repaired to Edinburgh, where he was re- 


P- | ceived with great Reſpect : He obtained the Re- 


ſtitution of Berwick, and Carliſle, and having 
concerted all proper 4 te with the Marquis 
of Argyle, returned in Triumph into England. 

And we find Vol. xiii. p. 37. one of Ar- 
gyle's modeſt Demands, on admitting King 
Charles II. to come to Scotland, was, that he 
would conſent, that all Matters Civil might be 
determined by the then preſent and ſubſequent Par- 
lament of Scotland; and all Matters Þeekfiafti- 
cal, by the General Aſſemblies of the Kirk : 
And he compelled the King togrant this, and to 
ſign the Solemn League and Covenant, before 
he ſuffered him to ſet his Foot on Shore. 


That he fat in Oliver's and Richard's Par- 9, Cenclu- 


liaments as a Commoner, (by both of which V. 


the King and the Royal Family were exclud- 
ed and proſcribed) he did not deny at his Tri- 
al : And that he accepted Commands and Em- 
ployments under the 5 ſurpers in Scotland; ſat 
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1660-1, in the Committee of Safety in England, and 
13 and 14 perſecuted the King's Friends with the great- 
Car, eft Malice of any Man of the Scotiſh Nation, 
is evident from the concurrent Teſtimonies of 
all his Contemporaries; for which he is, to 
this Day, applauded by the Sectaries, and de- 
teſted by the Royaliſts, and the Friends of 

the Conſtitution. 
And yet this is the Man that affirms with 
his laſt Breath, That he had never any Defign 


againſt the King er Government; that he wat 


nd / ** 


real and cordial in his Deſires to bring the King 


home, and in his Endeavours for him, when h. 


was at home; and denies his holding any Coy. © 


ETON with his Adverſaries ; declaring 
that his Compliance with the Uſurpers was alte. 
gether forced. This his Conſcience bore Mit. 
neſs to, he tells us from the Scaffold : From 
whence it will not be difficult to collect, what 
Credit is to be given to the dying Words of 
this Nobleman, or to framt an Opinion of 
the Juſtice of his Sentence, 


— 


1662. 
14 Car. II. 


— 
Vane's 


mw HE Indictment charges the Priſoner | 
* Chorge with comp the Death of his 
Majeſty King Charles II, and the 
| Overt- acts laid to prove it, were the keeping 
him from the Exerciſe of his Regal Authori- 
ty, ſitting in the Uſurper's Councils, the ac- 
cepting Civil and Military Poſts under them, 
and levying War againft his Majeſty. 

Sir Henry, at his Requeſt, had the Favour 
of hearing the Indictment read twice in Eng- 
liſh, but could not prevail on;the Court, to 
let him hear it read in Latin ; being told that, 
though the Records were in Latin, yet the 
Agitation of Cauſes ought always to be in Eng- 

tiþh. 

Exceptions Then he excepted to the Indictment, that 
tothe Indi- the Places and Perſons mentioned in it, were 
not ſufficiently aſcertained ; and that the par- 
| ticular Acts of levying War were not ſet 
forth: He alſo queſtioned the Juriſdiction of 
the Court, for that the Facts, he was indict- 
ed for, were done by Authority of Parliament; 
and added, that it did not appear he was that 
Sir Henry Vane that was excepted in the Act 
of Indemnity : But not thinking fit to abide 
by his laſt Plea, and his Exceptions being 
over-ruled, he pleaded Not Guilty; and then 

the Court adjourned. | | 
Tbe Priſoner being brought to the King's- 
Bench-Bar again, the 6th of June, challeng- 
ed thirty two of the Pannel ; after which the 
Jury was ſworn, and charged with him ; and 
the King's Counſel, opening the Indictment, 


RE obſerved, that though the Priſoner might be 
withany Charged with many notorious T reaſons, com- 


Treaſon:com- mitted during the late Civil Wars, they 
> K.,, ſhould confine themſelves to ſuch Facts as 

qere committed within the Reign of his pre- 
ſent Majeſty : And then the Witneſſes were 
produced, who proved the Priſoner's Hand to 
a Warrant, datedthe 3oth of 2 1648, 
directed to the Officers of the Navy, to iſſue 
out Stores for a Summer's Guard of the nar- 
row Seas. It was proved alſo, that the Priſo- 
ner was one of the Uſurper's Council of State, 
and acted as a Member of that Council, in 
February 1648, the Month after the late King 
was beheaded : that, by the Order of Parlia- 
ment for erecting that Council, they were aut ho- 
rized to ſuppreſs all Perſons pretending Title 
to the KinglyGovernment of this Nation, from 
or by the late King, Charles Stuart his Son, or 
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Perſon whatſoever ; and they were empowered 
to command the Forces of the Common- 
wealth for that End, and to raiſe more Forces, 
if they ſaw fit. Several Orders alſo, ſigned 
by Sir Henry Vane, the Preſident of that 
Council, for delivering out Arms to the Sol- 
diers, for fitting out Ships, &c. were produced 
in Court: Other Witneſſes depoſed, that they 
ſaw Sir Henry Vane at the Head of the Sol- 
diers, when they were muſtered in Southwark, 
and that he gave them five Pounds to drink. 
It was alſo ſworn, that he propoſed a new 
Model of Government; in which he aſſerted, 
It was dęſtructiuve to the People's Liberties to 


admit any earthly King or ſingle Perſon, to the 


Legiſlative, or Executive Power in this Nation. 


he Priſoner in his Defence ſaid, that by 


King, in the Statute of 25 Ed. III. was to“ 


be underſtood a King regnant, in actual Poſ- 
ſeſſion, and not a King de jure, out of Poſ- 
ſeſſion : That an Interregnum was admitted 
by the Inditment, and all Enſigns of Au- 
thority, and Badges of Government, wete 
viſibly in another Name and Stile; and the 
King's beſt Friends proſecuted their Suits in 
the Name, and by the Authority, of the 


Powers then in being. 


He objected alſo to the Incompetency of the 
Evidence, becauſe the Witneſſes did not ſee 
him ſet his Hand to the Warrant produced in 
Court; and thought it was not fully proved, 
that he ſat in the Council of State; and if 
there were any ſuch Acts of Council, as had 
been read in Evidence, the Council acted by 
Authority of Parliament, and of ſuch a Par- 
liament as was conſtituted in an extraordinary 
Manner, and made indiſſolvable but by its 
own Act: That this Parliament was a Power 
co-ordinate with the King, and whatſoever he 
had done by their Authority, could not amount 
to Hi h-T 

Ed. III. for which he cited an Ordinance 
of Parliament, made in the Year 1642, in 
which it was declared to be Treaſon, to lay 
any Imputation of Treaſon on either, or both 
Houſes, 

That it was ſuch a Caſe as never happened 
before; that the Government being truſted to 
three Eſtates, they ſhouid ſo fall out among 
themſelves, that the People could not tell 
which to obey. On ſuch Emergencies, it 
was impoſlible to act according to the ftrict 


any claiming from or by them, or any other fingle | 


Rules of Law ; and the Parliament being 4 | 


reaſon, within the Statute of 25 
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De Reply to 


EF Vane's De- 


ſee. 


no Court inferior to the 2 
by whoſe Authority theſe things were tranſ- 
Qed, ought to be Judge in the Caſe: 'T hat 
the three Eſtates being disjoined, he thought it 
beſt Policy to preſerve the Government in its 
Root, the Commons, by whom it was pre- 
ſerved, and at length reſtored to its former 
Courſe. | N 

He urged alſo (as the Regicides had done 
before him) that by the 11 Hen. VII. who- 
ever ſerved a King qr” por ought not to be 
queſtioned for it by a King de jure; and that 
thoſe who had the Power and Exerciſe of the 
Royal Juriſdiction, as to Peace and War, 
coining Money, Life and Death, &c. muſt 
be admitted to be the Power regnant, though 
they wanted the Name of King, and were as 
well within the Statute of 25 Ed. III. as 
a Queen regnant, though not named, had 
been adjudged to be. If the Powers reg- 
nant had the Thing, though they wanted the 
Title, the Statute in Reaſon and Equity ought 
to be extended to them: I here the Reaſon is 
the 222 there is the ſame Law, was a known 
Rule; and there was the ſame Reaſon the 
Subject ſhould be indemnified, when he acted 
under a Sovereign Authority, which had not 
the Name of King, as if it had: That the 
Statute of the 11 Hen. VII, was made, that 
the Subject might ſafely pay Allegiance where 
he received Protection, and might not be in 
Danger of being deſtroyed by two Powers at 
the ſame Time: For the Power de facto will 
be obeyed, and make it Treaſon to do other- 
wiſe, be it Right or Wrong; and if the Sub- 
Jet was at the ſame time in Danger of com- 
mitting Treaſon againſt a Power de jure, 
he was in a miſerable Condition. 

That, had the Protector taken the Name 
and Stile of King, no Treaſon could have 
been committed againſt the King de jure : 
And he hoped they would not take away his 
Life upon ſuch a Nicery ; becauſe an uſurp- 
ing Protector was not clothed with the Title, 
as well as Power, of King. The Uſurper's 
taking, or not taking, the Title of King, 
could not alter the State of his Crime, admit- 
ns. bag had the Power of a King. 

To this Defence of the Priſoner's, the 
Sings Counſel replied, That they admitted 
the Council of State, of which he was Preſi- 
dent, aCted by the Authority of what he call- 
ed a Parliament, and of which he himſelf was 
a Member ; but that the Houſe of Lords, nor 
an eighth Part of the Commons, were per- 
mitted to fit when theſe T reaſons were com- 
mitted ; and that the acting in, and under 
ſuch an End of a Parliament, was rather an 
Aggravation of his Offence, than an Excuſe ; 
and further, that the Parliament was diſſolved 
by the Death of the late King: That 
as to the Co-ordination of a Parliament 
with the King, there was no Colour for ſuch 
a co-ordinate Power in our Law: The King 
was ever declared to be Supreme in his Domi- 
nions, both by Common and Statute Law : 
And as to the King's being out of Poſſeſſion, 
Watſon was indicted for High Treaſon, againſt 
King James I. before his Majeſty ſet his Foot 
in England nor did it avail him to ſay, the 

ing was never in Poſſeſſion of the Crown. 


porn Car. I. made a Power to-ordinate with 
the King, 


| 


— 


than another Parliament, though it made them 
more durable; and if it had, that Parliament 
was diſſolved by the King's Death: That the 
Queſtion was not, whether a Parliament could 
commit Treaſon, but whether a few of the 
Commons; ſhaking of their Fellow- Members, 
and uſurping the Government, were not Trai- 
tors ; -and that Privilege of Parliament, even 
where a Parliament was lawfully conſtituted, 
was no Shelter for a Breach of Peace, or Fe- 
lony, and much leſs for 'I reaſon: And the 
King's Council produced another Witneſs, 
that proved Sir Harry was a Meinber of the 
Committee of Safetf, that pretended to Sove- 
teign Authority in their Turn, and ſent down 
Arms after Lambert, againſt General Monk, 
who declared in Behalf of that Aſſembly, the 
Priſoner called a Parliament ; and therefore 
the Priſoner had no Pretence in that Caſe to 
ſhelter himſelf under the Name or Authority 
of a Parliament. That the Ptiſoner was one 
of the Principal Actors in deſtroying the an- 
tient Form of Government, and keeping the 
King out of Poſſeſſion ; one of the Chiefs of 
the Uſurper's, and put that Force upon others, 
which he pretended to be under ; and there- 
fore had no manner of Colour to claim the 
Benefit of the Statute of the 11 Hen. VII. 
The reſt of the Arguments of the King's 
Counſel were the ſame with thoſe contained 
in the Trials of the Regicides; to which 
therefore I refer the Reader, and ſhall only 
add, that the Jury found the Priſoner Guilty. 
Sir Henty Vane, being brought a third Time 
to the Court of King's-Bench, on the t1th of 
2 to hear Judgment, preſented a Bill of 
xceptions to the Judges to ſeal, but was in- 
formed, this was never done in Capital Caſes: 
Then he produced a Petition that the Parlia- 
ment had preferred to the King, for remitting 
his Execution, with his Majeſty's Anſwer, 
which were read; but he was told, That Par- 
dons were only for the Penitent ; whatever his 
Majeſty or the Houſes might deſign once in 
his Favour, his Behaviour . in juſtifying 
what he had done, and reviling the Admini- 
ſtration, had made a great Alteration in his 
Caſe, and he had little Room to hope for Mer- 
cy. 5 3 
 Whereupon Sir Henry, after having repeat; 
ed the Subſtance of his Defence, proceeded to 


on, and reflect upon King Charles I. and thoſe 
who adhered to him; adding, that he found 
nothing would ſatisfy the preſent Govern- 
ment, but in his Perſon to condemn all who 
adhered to the Parliament, that they might be 
rendered Murderers and Rebels to Poſterity, 
upon Record: And this he ſaid muſt inevita- 
bly have followed, if he had voluntarily given 
up this Cauſe without aſſerting their and his 
Innocence; by which he ſhould have pulled 
that Blood upon his owt Head, which now 
he was ſure muſt lie at the Doors of others, 
and particularly of thoſe that knowingly and 
precipitately ſhould embrue their Hands in his 
innocent Blood, under whatever Fornt or Pre- 


text of Juſtice, 


He 


That the Statute of the 17 Car. I. did not 162. 
give the Long Parliament a greater Authority 4 . 


a a 2 a . 5 
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extol the Covenant, juſtify the late Uſurpati- bellen. 
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1662, He begged Pardon indeed for this Freedom ; 
14. Car. II. hut ſaid, not only his Eſtate and Life were at 
Stake, but, what was more to him than 
Life, the Concerns of Thouſands that were 
in their Graves, and of all Poſterity in 
Time to come. 

After which Sentence was pronounced a- 
gainſt the Priſoner, as a Traitor: But the 
King pardoning all the Sentence but the 
beheading, he was drawn from the Tower, 
on a Sledge, to a Scaffold erected on Tower- 
Hill, on the 14th of Fune 1662, in Order 
to his Execution, 

When the Priſoner had mounted the 
Scaffold, he began a Speech to the People ; 
wherein he ſaid, the Shegiff came to him 
that Morning, and told him, he had re- 
ceived a Command from the King that he 
ſhould fay nothing. reflecting on the Go- 
vernment ; and thathe anſwered, he ſhould 
order his Speech, as near as he could, fo 
as to be leaſt offenſive, ſaving his Faithful- 
neſs to the Truſt repoſed in him, which 
he muſt ever diſcharge with a good Con- 
ſcience, unto Death. 

Then he proceeded to harrangue the 
Crowd, and to tell them, he was not 
brought thither according to any known 
Law of the Land: He had indeed been 
before a Court of Juſtice, under whoſe Sen- 
tence he ſtood there; but that he had not 
the Liberty of laying before them the 
Grounds and Reaſons of thoſe Actions with 
which he was charged: That he preſſed the 
Judges to ſet their Seals to his Bill of Ex- 
ceptions as his Right, and the Right of eve- 
ry free-born Engliſhman, by the Law of the 
Land; but was finally denied it. 

Whereupon Sir Fohn Robinſon, the Go- 


He is con- 
demned, 


His Speech 
on the 


Scaffold, 


vernor of the Tower, who was upon the 


Scaffold, ſaid, he muſt not be ſuffered to go 
on thus, railing at the Judges; and that 
what he affirmed was falſe : 
ſtill continuing to rail at the Adminiſtration, 
the Trumpets were ordered to ſound, and 
drown the ſeditious Harangue ; and the Pri- 
ſoner, finding they would not ſuffer him to 
roceed on that Subject, turned to another 
Part of his Speech, which he held in his 
Hand, and gave an Acconnt of his Conver- 
ſion at fourteen or fifteen Years of Age, 
aſſuring the People that he had from that 
Time preſerved a good Conſcience towards 
God and Man, and for this he ſhould at laſt 

| fit down in Glory with Chrift at his right 
Hand: He was ready to reſign his Spirit 
into the Hands of that God that gave it him, 
Then he returned to State Affairs again, 
and faid, that in whatever he had been 


engaged as to the Publick, his Deſigns had 


been for the good of theſe Nations ; appeal- 
ing to the great God of Heaven, and to the 
Audience, if he had defiled his Hands with 


any Man' s Blood or Eſtate, or ſought him- | 


ſelf, in any publick Capacity or Place he had 


been in. 


The Cavse, he ſaid, had been three 


Times ſtated, 1ſt, In the Remon/trance of 
the Houſe of Commons. 24dly, In the ſolemn 
League and Covenant Then the 


_ Frumpets ſounded again, and the Officer 


But Sir Harry: 


endeavoured to take the Paper from him, 6, 
telling him he treated of Rebellion: Where, *4 Ce. 1 
upon he tore the Paper in Pieces, and in a ww 
very diſcompoſed Manner ſubmitting to the i i ,, 
Block, his head was ſevered from his Body, 
A Copy of the entire Speech, being left Hi: , 
with a Friend, was afterwards printed; but rd 
had little more in it, than a farther Juſti. 5, 
fication of the Good old Cauſe, which he Du, 
ſaid, was the Cauſe of God, and for the pro. 
moting the Kingdom of his dear Som Feſus 
Chriſt : Concluding, that the preſent Storm, 
and the dark Clouds that yet hung over thy 
Reformed Churches, were not unforeſeen 
him, for many Years paſſed: So that th: 
Coming of Chrift in theſe Clouds, in Order t5 
a ſudden and ſpeedy Revival of his Cauſe, 
and ſpreading tus Kingdom over the whole 
Earth, was ft clear to the Eye of his Faith, 
even that Faity in which he died; whereby 
the Kingdoms of this World ſhould become the 
Kingdom of our Lord and of his Chriſt 
Juſt before the Stroke was given, he ſaid, 
I bleſs the Lord, who hath accounted me wor- 
thy to ſuffer for his Name : Bleſſed be the 
Lord, that I have kept a Conſcience void of 
Offence to this Day: I bleſs the Lord I have 
not deſerted the righteous Cauſe for which J 
ſuffer. No Men more maliciouſly more 
treacherouſly, or more indefatigably foment- 
ed and carried on the Grand Rebellion a- 
gainſt King Charles I. or contributed more 
to bring that Prince to the Block, than the 
two Vanes, Father and Son; which is ſaid 
to be occaſioned principally by that wp. * 
beſtowing his Favours ſo liberally on 
| Earl of Strafford, their Countryman, and 
Rival at Court; and no one Thing piqued 
them more, than that Earl's, taking the 
Title of Raby from a Caſtle or Seat which 
belonged to the Yanes, which Title the Fa- 
ther himſelf expected, and Pretended his 
Majeſty had promiſed to confer on him: 
Nor did any Man act more vigorouſly in 
keeping King Charles II. out of the Poſſeſ- 
ſion of his Throne, than Sir Henry Vane the 
younger, whoſe Trial we have juſt reviewed: 
No Man was more intimate with Cromwell 
and Argyle, or more conſcious to their black- 
eft Deſigns, though he had the Addreſs to 
excuſe himſelf from acting as one of the late 
King's Judges; nor was any Man more 
zealous or inſtrumental in fibverting the 
Conſtitution in Church and State. 
The Subſtance of his Defence ſeems to be 
no more than this, I acknowledge I did with 
others uſurp the Government of bf Nations, 
and having killed our King, and taken Poſ- 
feffion of his Dominions, I apprehend we there- 
by became rightful and lawful Sovereigns ; and 
being thus poſſeſſed of the ſupreme Power, 1 
held it was then High Treaſon in the ſucceed- 
ing King and his loyal Subjects, to oppoſe us, 
and attempt his Reſtoration. But ſurely this 
was the weakeſt, as well as the moſt impu- 
dent Defence that ever was made by a Re- 
bel in a Court of Juſtice : He did not pre- 
tend the King had oppreſſed his Subjects, or 
forfeited his Right to the Crown ; but that 
by Murder, Robbery, and a ſucceſsful Re- 
| bellion, they had acquired a Right to ty- 


rannize 


__ 


* _— * 
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His Cbarac- 
ter by Bur- 
nets 


= Burnet mſ- 


ranhnize over the Nation, and treat both 
Prince and People as their Slaves; a De- 
fence more criminal thari the Rebellion it 
ſelf, and which deſerved only to be anſwer- 
ed by the Ax or the Halter. . 

Biſhop Burnet, ſpeaking of this Gentle- 
man, ſays, that he had a Head as darkened in his 
Notions of Religion, as his Mind was cloud- 
ed with Fear; and though he ſet up a Form 
of Religion, it conſiſted rather in withdraw- 
ing from all other Forms, than in advanc- 
ing any Opinions or Forms of his own : 
That he was of the Se& called Seekers, and 
ſeemed to wait for ſome new and clear- 
er Revelations; and that though he had di- 
ligently ſtudied Sir Harry's Works, he ſaid, 
he could never diſcern what he aim'd at. 
However, the Biſhop ſays, his Execution 
was mightily blamed, becauſe the King's 
Declaration from Breda, was a full Indem- 
nity to all, except the Regicides : Beſides, 
he ſays Sir Harry did not approve of putting 
the King to Death, or of the Force put up- 
on the Parliament; but for ſome 'T ime 
withdrew from the Scene of Action, to 
ſhew his Diſlike of the Uſurpers Proceedings. 
But ſurely this Right Reverend Father was 


udn in ſome under a very groſs Miſtake ; for, if we exa- 
Tad, 
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1662. 
14 Car. II. 


Jameys * 
Trial, 


| The Charge, 


mine the Facts he aſſerts, we ſhall find in 
the firſt Place, that in the Declaration from 
Breda, all thoſe were excepted out of the 
Indemnity ; and that Sir Harry Vane was 
excepted by Name. It is true, that upon Sir 
Harry's expreſſing ſome Abhorrence of his 
Treaſons, the Parliament, did Petition his 


| Majeſty to reſpit his Execution, (not to par- 
don him, as his Friends ſuggeſt); and his 


Majeſty did return a gerieral Anſwer, from 
whence it was ſuppoſed he would be favou- 
rably dealt with: But Sir Harry's Conduct 
afterwards, was ſo very provoking, juſtifying 
all that he had done, and ſhewing a Diſpo- 
ſition to act the ſame Tragedy over again, 
that he himſelf obſerves, that thoſe very 
Members who had been the forwardeſt to 
fave, were afterwards the readieſt to abſolve 
the King from his Promiſe, as he calls it ; 
though it is certain, his Majeſty made no 
other Promiſe, if he had made any, than to 
reſpit his Execution, till it appeared how he 
would behave himſelf, for the Parliament 
asked no more. It is ridiculous alſo to think 
that the ſame Men who had ſolicited his 
Pardon, and obtained a Promiſe of it from 
the Crown, ſhould afterwards addreſs the 
King for his Execution, And the Biſhop 
himſelf acknowledges, that the principal 
Reaſon of ſuffering Juſtice to take Place on 
this Occaſion, was, the Apprehenſion the 


Government was under, that he would one 


Day embroil the Nation in a Civil War 14 Car. II. 


1562, 


again, towards which it appeared he did not 


want Talents, Intereſt, or good Will. 


A celebrated Writer in giving a Charac- Vane's 
ter of Sir Harry Vane, ſays, he was a Man C 


of great Natural Parts, and of a very pro- 
found Diſſimulation, of a quick Conception, 
and very ready, ſharp, and weighty Expreſ- 
ſion ; that he had an unuſual Aſpect, which, 
though it might naturally proceed from his 
Father and Mother, neither of which were 
beautiful Perſons; yet made them think 
there was ſomething in him extraordinary, 
and his whole Life made good that Imagi- 
nation. He went from School to Magdalen 
College in Oxford, where his Life was not 
very regular, from the Univerſity he went to 
travel, firſt in France; but ſpent moſt of his 
Time at Geneva, and at his Return to En- 


gland, appeared to have contracted great 


Prejudices and Bitterneſs againſt the Church, 
both as to her Government and Liturgy ; 
which ſeemed at firſt to diſpleaſe his Father, 
who was hitherto conformable, and exceed- 
ing ſharp againſt thoſe who were not: At- 
ter ſome ſhort ſtay in England, he thought 


fit to make a Voyage to New-England, where 


the Sectaries abounded, and had withdrawn 
themſelves from the Juriſdiction of their Ec- 
cleſiaſtical Governors: This Gentleman 
was no ſooner landed in New-England, but 
his Parts and Quality, being the Son of a 
Privy-Councillor, but above all, his Princi- 
ples gave him ſuch an Intereſt in that People, 
that they appeared infinitely fond of him, and 
in ſome ſhort Time elected him their Go- 
vernor: But it ſeems he would have reform- 
ed even the Puritan Reformation, about 


by another 
Hand. 


which, the People and our Governor diſa- 


greeing, and growing heartily weary of each 
other, he returned to Old-England, where- 
by his Father's Intereſt, he obtained the Of- 
fice of Treafurer of the Navy, jointly with 
Sir William Ruſſel; and ſeemed well ſatisfi- 
ed with the Government, till his Father ap- 
peared diſguſted, on the Earl of Straffird's 
having the Title of Raby (the Seat of the 
Vanes in Yorkſhire) conferred on him by his 
Majeſty. 
with Pym, the great Incendiary, in the Houſe 
of Commons, and all other diſaffected and ſe- 
ditious Perſons, he became one of the moſt 
violent Enemies againſt the Government, 
and with his Father communicated thoſe 
Secrets to the Commons, and made ſuch 


malicious Gloſſes on them, as at length proy- 


ed the Ruin of the Earl. 


The Trial of Jonx James for High-Treaſen, in the Court of King - Ct u. 


Bench, the 14th of November, 1662. 14 Car, II. 


HE Priſoner, being arraigned; held 
up his Hand with his Glove on, 


_ Which the Court ordered to be taken 
off. The Indictment charged him with 
14 King's Death, and the Subver- 


claring, 


ſion of the Government, and the Overt- 
Act, laid in the Indictment, to prove the 
Treaſon of his Heart, was his preaching at 
a Meeting-Houſe in White-Chapel, and de- 
(1) „ That the King was a 

4 D | 


But afterwards aſſociating himſelf 


bloody 


— 


1 
| 
| 


4 


| 
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1662. © bloody Tyrant, a Blood-ſucker and Blood- 
14 Car. II. cc thirſty Man, and his Nobles the ſame. 
AT (2.) That the King and his Nobles had 

e ſhed the Blood of the Saints at Char- 

& 7ng-Creſs, and the Blood of the Covenanters 

c in Scotland. (3.) That the King was 

« brought in to this End, to fill up the Mea- 

« ſure of his Iniquity ; and that the King's 

«© Cup of Iniquity had filled more within 

cc this laſt Year, than in many Years before. 

© (4.) That he bemoaned they had not im- 

« proved their Opportunity when they had 

* the Power in their Hands: That it would 

© not be long before they had Power again, 

© and then they would improve it better: 

« And he bewailed the Apoſtacy of the 

People of God, and ſaid, They had not 

« fought the Lord's Battles throughly ; but 

cc when the Lord ſhould give his Work into 

&« their Hands again, they would do it better. 

« (5.) That the Death and Daſtruction of 

&« the King drew very near. 

The King's Counſel, having opened the 
Indictment, and obſerved that the late Rebel- 
lion was incited and fomented by ſuch ſediti- 

_ ous Diſcourſes as theſe, produced their Wit- 
neſſes. | | 

John Tipler depoſed, that being in a Yard 
adjoining to the Meeting-Houſe, he did, 
through a Window, ſee the Priſoner John 
2 in the Pulpit, and heard him ſpeak the 

ords laid in the Indictment; adding, that 
he mightily applauded Oliver Cromwell, ſay- 
ing, that every Finger of his was a Champion: 

And that the Deponent informing Alderman 

Chard, a Juſtice of Peace, what he had 

heard, the Alderman came, and apprehended 

the Priſoner in the Pulpit, and took all the 

Men that were at the Conventicle, commit- 

ting ſuch of them as refuſed the Oath of Al- 

legiance; but ſet the Women and the reſt 
at Liberty : And the Alderman made Oath 
of his ſeizing the Priſoner, c. as the firſt 

Witneſs had depoſed. Osborne, another W it- 


The Zi- 
grnce, 


neſs, depoſed he was within the Meeting- | clear 


Houſe, and heard the Priſoner ſpeak the 
Words laid in the Indictment, or to that Ef- 
fet: And another Witneſs depoſed, that, 
being in Tipler's Houſe, and hearing a Perſon 
ſpeaking very loud, he went out and heard 
the Speaker ſay, That the Lord had a great 
Work for his People to do; and that they were 
the People that muſt do it: But could not be 
politive that the preacher was the Perſon that 
ſpoke them. 

On the other Hand, the Priſoner produced 
four Witneſſes that were at the ſaid Meeting, 
who depoſed, that the Words laid in the In- 
dictment, were not ſpoken by the Priſoner ; 
but they would not declare who they were 
ſpoken by. 

He produced another Witneſs alſo, who de- 
poſed, that Osborne ſaid he was frightened 
to give Evidence againſt the Priſoner z but 
Osborne averred upon his Oath, in open Court, 
that he ſaid no ſuch Thing, 

The Priſoner ſaid in his Defence, T hat he 
had no Malice againſt the King, but prayed 
for his Soul ; that he had never been in any 

Office or publick Employment againſt his 
preſent Majeſty or his Father, and denied he 


The Pris 
ner's Wit- 


neſſes. 


His Defence. 


ſpoke the Words laid in the Indictment, or 1664, 


any others to that Effect; that he had always 4 Cz 
declared againſt Cromwell's Uſurpation, and 
ſuffered under it ; and bid the Jury take Care 
therefore of ſhedding his Innocent Blood; 
for the Lord Jeſus Chriſt was King of Na. 
tions, as well as King of Saints ; and that 
the Government of Right belonged to him. 
(Intimating that the Saints ought to have the 
Adminiſtration under him.) W hereupon the 
Chief Juſtice interrupted him and demanded 
if he thought he was in his Conventicle at 
White Chapel ? Healſo ordered a Paragraph 
in the Act for the Preſervation of the King's 
Perſon, to be read, wherein it was declared, 
That whoever ſhould by Printing, Preaching, 
or Writing, endeavour to levy War againſt the 
King, or compaſs the King's Death, ſhould be 
Judged a Traitor: And the Court informed 
the Priſoner that it was the Imagination of his 
Heart that was the Treaſon; his Preaching 
was but the Overt-a& or Manifeſtation of the 
Treaſon: And whereas he objected, that the 
very Words laid in the Indictment were not 
proved, it was anſwered, that if Words to 
that Effet, which diſcovered the Treaſon of 

his Heart, were proved againſt him, that was 
ſufficient ; it was not neceſſary to prove the 
very Words. It was obſerved alſo, that though 

the Priſoner and his Witneſſes denied his 
ſpeaking the Words; they had not ſhewn 
who ſpoke them, or what he did fay : And 
that no Criminal would ever receive his Deſert, 

if his Denial, or the Denial of his Accompli- 
ces, on their bare Words, would acquit him: % 
Whereupon the Jury, after a Quarter of an «4, 
Hour's Receſs, brought the Priſoner in GuIL- 
TY, and Judgment was pronounced on him 

as a Traitor. 

Fohn James being drawn on a Sledge, 
from Newgate to the Gallows at Tyburn, on 
the 26th of November 1662, obtained leave 
of the Sheriff to make a Speech to the 5 
People; wherein he firſt endeavoured to ,,.;; 
himſelf from being a Jeſuit (with . 
which he was charged by ſome) by ſhew- 
ing he was born of mean Parents, and wanted 
that learned Education, that Jeſuits uſually 
have: On the other Hand, he declared, he 
held the ſeventh Day ought to be the Chriſtian 
as well as the Jewiſh Sabbath; and ſaid, he 
did expect the viſible Kingdom of Jeſus Chriſt 
upon Earth, and that Jeſus Chriſt the Son 
of God was King of all the Nations of the 

orld; and according to Rev. xi. 15. the 
Kingdoms of this World were become the King- 
doms of the Lord and of his Chriſt, and be 
ſhould reign for ever and ever ; which he ſaid 
could not be meant of a ſpiritual Kingdom 3 
for the has oo expreſly the Kingdoms of this 
World : ut maintained to the laſt, that 
what he was charged with was falſe, though 
ſeveral Witneſſes had ſworn it in Court, 
for which he hoped God would forgive 
them: And concluded, as Criminals uſu- 


ally do, with pious Exhortations to the ,, 


Multitude. After which he was turned off, ;,,z4 
and hanging till he was quite dead, he was 
embowelled and quartered as a Traitor ; 
his Quarters ſet upon the City Gates, and 


his Head upon the Bridge: But his Head 


Was 
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14 Car. II. 
ad 
Tr.al of 
Tonge, Se * 


The Charge, 


was afterwards taken from the Bridge, and | 


ſet up near his Meeting-Houſe in Whrte- 
Chapel. 1 

This James appears to have been a Fifth- 
Meonarchy-Man, whoſe Principles were in- 
deed deſtructive of all Government: They 
raiſed a Rebellion in the City the very Year 
of the Reſtoration, and were with Difficul- 
ty ſuppreſſed, being thoroughly perſuaded 
ths fought the Lord's Baitles, and ſhould be 
ſupported by a ſupernatural Power, The Go- 
vernment therefore will be 
conſidering Men, in proc 
gour againſt a Broacher of ſuch Doc- 
trines ; nor do I think he had any Reaſon 
to complain of Hardſhip on his Trial: He 
inſiſted indeed, that the very Words laid in 


q * lat 8 


juſtified by all 
ing with Ri- 


the Indictment, ought by Law to have been 
proved, but it appears from numerous In- 
ſtances in the State Trials, that where any 
one is indicted for compaſing the Death of 
the King, other Words of the like Tenor 
may be proved, as an Evidence of it, beſides 
thoſe laid in the Indictment. It is true, in 
an Indictment for a Libel, the vary Words 
ought to be ſpecified, (and thoſe Words 
proved); but in an Indictment for High- 
Treaſon, in compaſſing the King's Death, 
and where Diſcourſes or Writings are laid 
as Overt-Acts; there it is ſufficient to prove 
the Effect or Tenor of the Words laid in 
the Indictment ; it is not neceſſary to prove 
the very Words, 


—— 


The Trials of THOMAS ToN GE, GEORGE PHILLI PS, FRANC1S STUBBS, 


James HIND, 


JoHN SELLERS, and NATHANIEL G1BBs, for High- 


Treaſon, at the Old-Bailey, London, the 11th of December, 1662. 14. 


Car. II; 


HE Indictment charges the Priſo- | 
ners with compaſing the Death of 
the King: And the Overt-Acts, 
laid as an Evidence of it, where, their con- 
ſulting and agreeing, on the 31ſt of October 
then laſt paſſed, to depoſe his Majeſty, to 
alter the Government, to ſeize the King's 
Perſon in his Palace of Whitehall, ſurprize 
the Tower of London, Windſor Caſtle, &c. 
William Hill, the firſt Witneſs, depoſed, 
that he was at a Conſultation with the Pri- 
ſoner Hind, and ſome others, at the Ship- 
Tavern ; and that all; or moſt, of the Secs 
of Diſſenters, appeared to be concerned 
in this Plot againſt the Governmenment 
(viz.) Fifth- Monarchy-Mem, Anabaptiſts, In- 
dependents, Fighting Quaters, and the Con- 
2 Churches; that they reſolved to 
endeavour a Deliverance from their Adver- 
faries at Y/hitehall, and had much Diſcourſe 
to that Effect: That at another Meetin 
with the Priſoner, Stubbs, Hind, Tonge — 
others, mention was made of a Council of 
Six that conducted the Deſign; that he un- 
derſtood Ludlow was to be Commander in 
chief, that Horſes and Arms were ready for 


an Inſurrection on M/l-hallows Eve ; that 


W:ndſor-Caftle was to be ſurprized, and they 
expected a Riſing in the Weſt: That a De- 
claration was read among the Conſpirators, 
ſetting forth the Danger of Popery, and 


. complaining of Monopolies ; declaring for 


Liberty of Conſcience, and a free Common- 
wealth: And five thouſand Letters were 
prepared to be diſperſed in Town and Coun- 
try, affirming that the Papiſts deſigned a 
general Maſſacre of the Proteſtants on All- 


. hallows Eve, and inciting the People to take 


ther with the Duke of Albemarle, and the | 


up Arms and ſtand upon their Defence; 
and this was to ſerve for a Pretence for the 
intended Inſurrection of the Malecontents. 
He depoſed alſo, that there was a Deſign to 
ſeize the King's Perſon in Mhitaball, toge- 


Lord Mayor; and they diſcourſed of ex- 
tirpating all Kings, Princes, and Dukes, 
that they might have a free State, and no 
more be troubled with ſuch Perſons, or with 
Lawn Sleeves or Surcingles: And this 
Witneſs heard that a Party of Horſe was to 
come to Town the Night before the in- 
tended Inſurrection. Riggs, another of the 
Conſpirators, depoſed, that on the 24th of 
Otober, the Day before they were taken, 
they had a Meeting, and diſcourſed con- 
cerning the taking J/h:itehall, and the Tower, 
Tonge, Stubbs and Hind, the Priſoners be- 
ing preſent ; that Gibbs told the Deponent, 
Ludlow was in Town, and that the Council 
of Six was broken up, and they had ſent Meſ- 
ſengers into the Country to give Notice and 
to make their Intereſts; that he had ſeen a 
Letter alſo, intimating that there would be 
a Maſlacre, and a Riſing of the Papiſts : 
And that being with Phillips, Tonge, and 
Stubbs, Phillips propoſed the ſurprizing the 
King at Camberwell, as he came from 
Hampton-Court to ſee the Queen Mother at 
Greenwich; and Tongue ſaid, they might 
have ſuch an Opportunity twice every Week. 
' Bradley depoſed, that he was with the 
Priſoners Tonge and Stubbs, at Tonge's Houſe, 
and that they diſcourſed how Whitehall 
might be ſurprized ; that he had at ſeveral 
other Times, diſcourſed with the Priſoner 
Hind and others, about ſurprizing the 
King, the Duke, the General, and as many 
more of the Council as they could ſeize : 
That the Priſoner, Gibbs, informing them 
the Scheme was ready to he put in Execu- 
tion, their Council broke up, and Meſſen- 
gers were ſent into the Country to give No- 
tice ; and that Ludlow was in Town, and 
to be their General. 

Tyler, depoſed, That he had heard Tonge, 
and others, diſcourſe of ſurprizing Whitehall, 
and diſmounting the great Guns there, and 
of the Service it would be to ſeize the King, 

| the 
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14 Car. II. 
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the Duke, and the Lord Albemarle: That 
Tonge ſaid he ſerved the Suttlers in the Tower, 
and was ſo well acquainted there, that he 
would undertake, at Ten or Eleven at Night, 
to ſurprize that whole Fortreſs, with forty 
Men: That he alſo ſerved the Suttlers at 
IVindfor, and was ſo well acquainted with the 
Soldiers, and one of the Gunners there, that 
the Caſtle might eaſily be ſurprized : That 
the Conſpirators propoſed to convert the Go- 
vernment into a Common-wealth ; to which 
End all Intereſts would unite, (viz.) Quakers, 
Fifth- Monarchy-Men, Anabaptiſts, Independ- 
ents, Presbyterians, and Levellers ; and, at their 
laſt Conſultation, they all obliged themſelves 
to ſee what Intereſt they could make among 
the Presbyterians ; becauſe they looked upon 
them as the Perſons who had moſt Strength 
and Money : That the ſeveral Counties of 
England were ripe, and forward for Action ; 
being in Dread of a Maſſacre by the Papiſts, 
on Al- halluus Eve. 


The Exa- Then Phillipss Examination was read in 


ination 
Phillips 


read, 


Evidence, wherein he confeſſed, That Riggs, 
late Chaplain to Admiral Blake, (but at that 
Time a Brewer's Clerk) aſſured him, there 
would be a Riſing of divers godly People, in 
Arms, for Preſervation of Religion ; and, that 
they intended to ſeize the King's Perſon at 
Camberwell. And the Examinant demand- 
ing of Riggs why they had not yet ſeized the 
King, he ſaid, they were not then ready; be- 
cauſe the Congregational Churches and they 
were not fully agreed ; but that things were 
now near ready, both in Town and Country : 
That Riggs afterwardscarried the Examinant 
to Tonge's Houſe, who had been formerly a 
Captain in the Rebels Army, but then ſold 
Tobacco and Brandy on Tower-Hill ; and, 
that Tonge told Riggs, he had prevailed on 
ſome of the Soldiers at indſor, to deliver up 
that Caſtle : That Riggs ſaid he was going to 
aſſiſt in the ſurpriſing two Caſtles in Kent: 
That Ludlow was to command, and that there 
was a Council of Six that conducted the De- 
ſign, and ſat but one Day in a Place; nor 
were they to be ſpoken with by any, but the 
Agitators of each County, who were employ- 
ed in preparing all Parties in the ſeveral Coun- 
ties ; and that the Six were of ſeveral Opini- 
ons, (Perſuaſions or Denominations of Diſſen- 
ters,) that all Parties might be united: That 
the Examinant, being a Serjeant of the Artil- 

| lery, did promiſe to give them the Word, 
when the general Riſing ſhould be; and that 
all the ſeveral Churches (Seas) promiſed to 
join, and the Fifth- Monarchy- Men were to 
lead the Van. 

T hat after the King ſhould be ſeized, they 
had a Declaration ready to diſperſe, againſt Bi- 
ſhops and the Common-Prayer, and for Liber- 
ty of Conſcience, That one Baker alſo in- 
formed the Examinant, that there were Arms 
and Powder diſtributed in ſeveral Places ; and 
their Friends were ready in all Counties, only 
waiting for the Day: That Riggs alſo ac- 
quainted the Examinant with their Deſign of 
ſurprizing the Tower, when Sir John Robinſon 
the Governor ſhould come home late in the 
Evening. 

Sir William Morrice and Sir Henry Bennet, 
Principal Secretaries of State, ally depoſed, 


That they had received Letters from ſeveral 
Counties, of a Report that was ſpread about 4 
That the Proteſtants were to have their why 
T hroats cut by the Papiſts, on a certain Day: 
and that theſe Rumours were propagated, in 
order to induce the People to join the Malcon- 
tents, 
Sir Jahn Talbot depoſed, That theſe Re- 
ports occaſioned great Diſturbances in Var 
wickſhire and Worceſterſhire. Sir John Weld 
and Mr. Hodges, depoſed the like, as to Dor. 
ſetſhire and Shropſhire ; adding, that ſever] 
Perſons had been taken up on theſe Reports, 
The Priſoners ſaid little in their Defence: 
but, that they had not engaged in any formed 
Deſign againſt the — 2. — 
could not deny, but they had heard ſome ſuch 
Diſcourſes as the Witneſſes teſtified. T 
obſerved alſo, that Hill and Riggs, two of the 
Witneſſes, had acknowledged themſelves Ac- 
complices in the Treaſon they accuſed them 
of; and, therefore, were not legal Witneſſes: 
To which the Court replied, That Accom- 
plices were lawful Witneſſes, till convicted; 
and, beſides, there were ſeveral corroborating 
Circumſtances to ſupport their Teftimony, 
That the being preſent where Treaſon was 
ſpoken, and ſhewing an Approbation of it, was 
Treaſon in the Hearer, as well as the Speaker : 
Then the Jury withdrew, and within an 
Hour returned into Court with their Verdict, 
that Tonge, Phillips, Stubbs, Sellers, and Gibbs, 
were GUILTY. As to Hind, he confeſſed 1. 5, 
the Fact, and would not abide his Trial. cru. 
The Priſoners being afterwards called to 
Judgment, and asked what they had to ſay, 
why Sentence ſhould not be pronounced againſt 
them, threw themſelves on the King's Mercy, 
and were condemned as 'T raitors, 42 
Of theſe ſix Priſoners, two were pardoned, 4. 
(viz.) Hind and Sellers; but the other four, 7» fu. 
(viz.) Tenge, Phillips, Gibbs, and Stubbs, were 5 
drawn on Hurdles to Tyburn, on the 22d of «tau 
December: Where, being permitted to ſpeak . 
by the Sheriff, Tonge confeſſed he had been in 70 
Company where he had heard Men contrive d. C 
the Buſineſs, for which he was condemned to 
die: And, that he was led to join with them, 
having been ſome Time in the Army, and held 
the cow to be good. | 
Phillips ſaid he had not any murderous 
Thought _ the King; that he had ven- 
tured his Life for his Majeſty, and was far 
from any ſuch Thought: That he never act- 
ed againſt him in any Thing, but this; and 
it was his Ignorance in the Laws, that he did 
not diſcover the Plot ; acknowledging, he was 
juſtly found Guilty. | 
Gibbs made a long Speech, or rather Ser- 
mon, under the Gallows, in the fanatick 
Strain; but all he ſaid to the Purpoſe, was, 
That he had heard treaſonable Diſcourſes, and, 
was ſo far guilty, through his Ignorance in the 
Laws, that he did not reveal it. 
Stubbs alſo, after having made a Recapitu- 
lation of his whole Trial, confeſſed his being 
in Company with the Conſpirators, and his 
hearing treaſonable Words, which he did not 
diſcover, being ignorant of the Law, he 


ſaid, in that Caſe; and begged his Majeſty's 


Pardon, 
After 
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After which the Priſoners were executed 
Il. a Traitors, and their Quarters delivered to 
their Friends to be buried; but their Heads 
were ſct up either on or near Tower-hill, 
The Continuers of Rapin pretend to queſ- 


; pmarken tion the Truth of this Conſpiracy, though 


the Criminals confeſſed it at the Gallows 3 and 
they have made two Miſtakes in their Re- 
lation of it, which ſhews they took but little 
Care to enquire into the Matter, or elſe de- 
ſignedly impoſed upon their Readers. For, 


firſt there were but Four of the Conſpirators 
executed, whereas they make jthem to be Six: 
And, ſecondly, there were ſeveral more of 
the Conſpirators diſcovered, beſides thoſe that 
were executed ; and, particularly ſome that 
were made Witneſſes againſt the Priſoners 
and yet theſe accurate W riters affirm, That 
there were none diſcovered but the Six that 
were executed : (they ſhould have ſaid tried) 
and even with this Correction, what they aſ- 
ſerted was far from being true. 


The Trial of MARY MO PDP ERS, alias STEDMAN, 


(uſually 


called the German Princeſs,) for Bigamy, at the Old- Baily, the 


4th of June, 1663. 15 Car. II. 


HE Indictment charged the Priſoner 

with Felony, in marrying one John 

Carleton, her firſt Husband, Thomas 
Stedman, being alive. 

Knot, the principal Witneſs, depoſed, That, 
about nine Years before he gave the Priſoner 
in Marriage to Thomas Stedman, at St. Mil- 
dred's in Canterbury, ſhe being then about 
nineteen ; That they were married by one 
Parſon Man; and that Stedman and his Wife 
lived together about four Years, in Canterbury, 
and had two Children; and, that he ſaw 
$:edman alive at Dover, the laſt Week: But, 
he could not tell whether they were married 
according to the Rites of the Church of Eng- 
land, or not; only he remembred the Mar- 
riage was ſome little Time before the Ordi- 
nance was made, that gave Juſtices of Peace 
an Authority to marry People. Other Wit- 
neſſes depoſed, That they ſaw Stedman, the 
firſt Husband, at Dover, the preceding Week; 
that he acknowledged he married Mary Mo- 
ders, of Canterbury; that Knot gave her in 
Marriage, and, that he would have come up 
as an Evidence againſt her, if he had not 
wanted Money for his Journey. 

Another Witneſs depoſed, 'T hat the Priſo- 
ner was on board her Husband's Ship in the 
Downs, bound for Barbadoes; and, that 
Thomas Stedman, her Husband, came with an 
Order, and fetched his Wife, the Priſoner, 
on Shore, 

And Witneſſes being called to prove the 
Second Marriage, the Priſoner aeknowled 
that, but denied the Firſt, 

The Priſoner ſaid in her Defence, that this 
Proſecution was promoted by her Husband 
Carleton's Father, becauſe ſhe refuſed to 
make over what ſhe had to his Son. That ſhe 


was, indeed, a Foreigner, and Mr, Carleton | lent to it. 


underſtanding ſhe was a Woman of Subſtance, 


N'. 15 II. 


0 


by a Letter he intercepted, ſolicited her with 
the greateſt Importunity, till he obtained her 
Conſent to marry him; and was ſo much in 
Haſte to ſecure her Fortune, that he married 
her firſt without a Licence, and, ſome few 
Days after, with a Licence : That upon her 
refuſing to comply with the Demands of the 
Father and Son, they had forged this Story 
of her being married to a Man at Canterbury. 
That ſeveral People of that City, had been 
brought to the Priſon, in Order to make them 
Witneſſes againſt her, but none of them 
knew her; and it was ſtrange no Regiſter or 
Certificate of her Marriage appeared, if ſhe 
was married at Canterbury; and no other Teſ- 
timony, but the Evidence of this paltry Fel- 
low Knot ; and though they had depoſed ſhe 
was nineteen Years of Age, nine Years ago, 
ſhe was not one and twenty at this Time. 


The Court ſeemed diſſatisfied, the firſt Hus- OH 


band did not appear, and ſaid, they muſt not 
condemn a Perſon upon Hear-ſay, obſerving 
to the Jury, that the Evidence of the firſt 
Marriage, depended on the ſingle Teſtimony 
of Knot, and it was ſtrange if they lived to- 
gether four Years, and had Children, that no 
Body elſe was brought to prove it: And that, 
if they did find her Guilty, ſhe muſt die, for 
that a Woman could not have the Benefit of 
Clergy ; whereupon the Jury acquitted her. 
There ſeems to be very little Room for Re- 
marks. on this Trial, except it be, that unleſs 
both Marriages appear to have been celebrated 
by a Miniſter of the Church of England, or 
ſome Roman Catholick Prieſt, the ſecond 
Marriage is not Felony; And, though a 
Woman could not have the Benefit of Clergy 
then, ſhe may now, by a Statute made ſince 
the Revolution ; or, ab alt, what is equiya- 
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London, the 15th. 16th, and 19th of January, 1663. 


Fames, Fohn, and William Turner, 
with Felony and Burglary, in breaking 
open the Houſe of Francis Tryon, Merchant, 
and robbing him of Jewels and: Money, to 
the Value of thirteen or fourteen hundred 
Pounds. And the ſaid Mary Turner, and Ely 
Turner, were Charged with receiving, com- 
forting, aiding, and maintaining the faid 
John Turner, knowing him to have commit- 
ted the ſaid Felony and Burglary. 

To which Indictment the Priſoners having 
ſeverally pleaded not Guilty, James Turner, 
the Father, complained to the Court, that the 
Sheriffs had taken Poſſeſſion of his Houſe, and 
ſeized his Goods ; and, upon this Occaſion, the 
Lord Chief Juſtice Hyde obſerved, that though 
the Godds of a Man, accuſed of Felony, were 
not forteited till Conviction, yet it was prudent 
in the Sheriffs, and agreeable to Law, to take 
Care the Goods were not embezzled. How- 
ever, he ſaid, the Priſoner might have what 
Part of them he would, for his preſent Supply ; 
and, if any of his Friends would give ſecurity, 
they ſhould be forth coming, if he happened 
to be convicted, they might have the keeping 
of ry a 4 

A Jury being ſworn, and c with the 
Priſoners, the Witneſſes appeared; and firſt 
Sir Thomas Meyn, who took the Priſoners Ex- 
amination, depoſed, That hearing Mr. Tryon 
had been robbed, he went to viſit him, and 
took the Examination of Mr. Tryon's Man 
and Maid, who ſaid they ſupped abroad, at a 
dancing School, that Evening their Maſter was 
robbed, and uſed frequently to go out to Sup- 
per, at Colonel Turner's, an intimate Ac- 
quaintance of their Maſter's, after their Maſ- 
ter was in Bed, which gave the Deponent ſome 
Suſpicion that the Colonel might be concern- 
ed in the Robbery. He proceeded, therefore, 
to examine him, and his Wife and the Colo- 
nel; not making ſatisfactory Anſwers, he or- 
dered his Houſe to be ſearched ; but finding 
nothing there, he ſuffered him to go about his 
Buſineſs. That, the next Morning, Alder- 
man Love informing the Deponent the Money 

was carried to a Houſe in the Minories, he 
went thither, and und Colonel Turner put- 
ting ſeveral hundred PoundBags into a Cheſt, 
which confirmed him in his Suſpicions, and 
the Colonel deſiring to go to Mr. Tryon's, 
the Deponent went with him thither, and the 


Colonel acknowledged he knew the Thief that 


took the Money and Jewels, and promiſed 
Mr. Tryon he ſhould have them again, and af- 
terwards produced moſt of them, except a 
Carkanet of Diamonds and Jewels, of the Va- 
lue of 200 J. and ſaid, if they would not pro- 
ſecute him, he would bring that, and what- 
ever elſe was loſt ; but the Deponent commit- 
ted both him and his Wife to Newgate, they 
2 to be acquainted with the Rob- 
ry. 


HE Indictment charges the Priſoners, | 


15 Car. II. 


Mr. Tryon depoſed, that about Eleven at 
Night, two Men came to his Bed- ſide, and one 
of them, who had a Lanthorn, waked him; 
and demanding who they were, they made 
him no Anſwer, but bound and gagged him, 
and uſed him barbarouſly. That about an Hour 
after they were gone, he rolled himſelf off the 
Bed, and, getting to the Window, cried out, 
Thieves wheteupon the Neighbours came to 
his Aſſiſtance; and going into his Warehouſe, 
he found the Money and Jewels gone, and ob- 
ſerved it muſt be ſomebody that knew where 
he laid them, as James 2 the Priſoner 
did, with whom he was very intimate. 

Hill, Mr. Tryon's Man, depoſed, That 
when he went out that Evening, he left his 
Maſter's Door double-locked, and the Jewels 
ſafe ; but when he returned, all the beſt were 
gone. That queſtioning the Colonel, when 
he was in Cuſtody, how the Thieves got in, 
he anſwered, one of them got into the Houſe 
in the Day-time, and concealed himſelf there 
till Night, when he let the others in: And that, 
about a Year before, the Colonel would have 
had him got a Will forged for old Mr. Tryon, 
and made himſelf, and ſome Friends, Execu- 
tors: That he was at Mr. Starkey's at Supper, 
when the Robbery was committed; and hear- 
ing of it, he ran Home, found the Doors open, 
and the Neighbours there. _ 

Elizabeth Fry depoſed, That Mrs. Turner 
treated with her, concerning lodging ſeveral 
Sums of Money at the nent's Houſe, and 
that the Colonel, and his Son Eh, brought as 
many Bags thither, as ſhe underſtood amount- 
ed to eleven hundred Pounds. Several other 
Witneſſes were examined, and confirmed the 
Teſtimony of theſe, particularly Mr. Yanden- 
Anchor, and the Neighbours who came in on 
Mr. Tryon's crying out Thieves; and they 
obſerved that all Places had been opened with 
Keys, or Pick-Locks, to come at the Trea- 
ſure, and that nothing was broken. 


That heand his Family were in Bed and aſleep / 


the Conſtable coming to his Houſe, and ac- 
quainting him with it, he immediately went 
to his Friend Mr. Tryon, to give him what 
Aſſiſtance he could; and that he afterwards 
went in ſearch of one Wild, that he ſuſpected 
had done it, and having found Wild, he pro- 
miſed to return the Money and Jewels again, 
on Condition he ſhould not be proſecuted, 
which the Priſoner promiſed he ſhould not, by 
Mr. Tryon's Directions; and that the Money 
was indeed brought to the Priſoner's Houſe, 
and afterwards carried to a Houſe in the Mi- 
nories, and then Mild and his Confederates, 
promiſed to bring the reſt of the Things, but 
his, (the Priſoner's) being taken into Cuſtody 
prevented it. 


Then 


Colonel Turner, in his Defence, averred, Ci! 


when the Robbery was committed, and that Oed 
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1663. | ſely the Conſtable was examined, That if the Door was not broke open, but 1663. 
15 Gar: I. 22 Behalf, who depoſed, That | opened by Keys or Pick-locks, it was, never- T5 Eur. II. 


The Evi- 


Priſoner . 


De Court 
direct the 
Jun. 


166 3-4. 
15 Car. II. 
L 
wyne's 
Trial, 


75 "barge, 


he came to Mr. Tryon's on the Thurſday 


Ire fr the Night, hearing he was robbed, and found him 


bound. That the Deponent afterwards went 
to Colonel Turner's, and asked where his Sons 
were, and he ſaid, the 8 in Bed, and 
deſired him to go up and lee. 

A Servant of the Marquis of Dorcheſter, 
depoſed, That Colonel Turner's Sons were 
at his Lord's Houſe that Night the Robbery 
was committed, from Seven till Three a- 
Clock. 

Colonel Turner's Maid depoſed, That her 
Maſter and his Sons were at Home all that 
Night the Robbery was committed, and the 
next: But it appeared that no Credit was to 
be given to her Teſtimony. 

r. Cook depoſed, that he had known Co- 
lone! Turner twenty Years, dealt with him 
for ſeveral hundred Pounds, and truſted him, 
and found him very faithful. That he had 


ſeen Jewels in his Poſſeſſion, of the Value 


of eight or ten thouſand Pounds ; and if he had 
been ſuch a Perſon as he was accuſed to be, he 
might have broke very advantagiouſly. -------- 
Zefferies depoſed, That Mr. Tryon uſed to 
truſt the Colonel with Jewels of a conſider- 
able Value, and had a good Opinion of him : 
But the Witneſſes ſaid, It was generally re- 
ported the Colonel lived too high. | | 

It being demanded of Mr. Turner, a Com- 
panion of the Colonel's, and taken with him, 
what he had to ſay in his Defence, he anſwer- 
ed, he was never at Mr. Tryor's in his Life, 
till he was there with Sir Thomas Aleyn. 

John Turner, the Colonel's Son, confeſſed 
he carried two Bags to the Houſe in the Mi- 
nories, and that he ran away when Sir Tho- 
mas Aleyn came thither. 

The Court, in their Directions to the Jury, 
informed them, That as to Mary Turner, the 
Wife, though ſhe ſeemed to have a Hand in 
the Buſineſs all along, yet it appearing to be 
by the Direction of her Husband, ſhe could 
not be made an Acceſſary. And, as to Ely 
Turner, the Evidence could not affe& him, 
for it appeared that John carried the Money, 
and not Ely; and obſerved, that where ſeveral 
Men came to break open and rob a Houſe, 
and ſome entered, and others of the Gang 
ſtood without, to prevent a Surprize, they 
were all guilty of the Burglary and Robbery : 


theleſs, Burglary. And that, if one of the 
Thieves came in, in the Day- time, and let 
the others in, in the Night-time, it was, never- 
theleſs, a Burglary in them all. 


Then the Jury withdrawing for about an James Tur- 


Hour, brought in the Priſoner, Colonel 
James Turner, GUILTY, but the reſt were 


ner conhic- 


ted. 
the reſt ac- 


acquitted. And Sentence of Death being paſ- quired. 


ſed on the ſaid James, he was executed the 
21 of January, 1663-4, in Leadenhall-ftreet 
near the End of Lime- ſtreet, where Mr. Try- 
on's Houſe ſtood, 


James is 
executed, 


The Priſoner, before his Execution, con- He C 
feſſed, that he, with the ſaid Milliam Turner, Hi. 


one I bite, a Solicitor, and a Friend of 
White's, were the four Perſons that commit- 
ted the Robbery ; but that neither his Wife, 


or Sons, knew any thing of it. And he re- ; 
ſtored to Mr. Tryon, the Carkanet of Ru- 


bies and Diamonds, that was wanting, before 
he died. | 

What is moſt remarkable in this Proceed- 
ing, is, that a Man, who lived in Credit and 
Reputation in the City, as Colonel Turner 
had done for a conſiderable Time, ſhould 
deſcend ſo low as to become a Felon and 
Houſe-breaker, and rob and abuſe his moſt 
intimate Friend : But, his having lived be- 
yond his Income, and affecting to make a 
grand Appearance, it ſeems put him upon 
ſuch infamous Projects to ſupport his Extra- 
vagancies, and ſhews how difficult it is for 2 
Man to retain either Honour or Honeſty, 
when he has waiſted his Fortune in a profuſe 
Way of living. 

But it may be obſerved further, that Mary 
Turner, and Ely Turner, the Son, were in- 
dicted as Acceſſaries in the Robbery, for re- 
ceiving, aiding, and comforting 2 Turner, 
the Son, and not as acceſſary to the Felony 
and Burglary of James Turner, the Father; 
for a Woman is not puniſhable for receiving 
or harbouring her Husband, though ſhe 
knows him to be a Felon ; and it would be 
hard to proſecute a Son for harbouring his 
Father, though he knew him to have com- 
mitted a Robbery. But, in Strictneſs of Law, 
a Son, who receives and harbours his Father, 
knowing him to have committed Felony, is 


acceſſary to the Felony, after the Fact. 


The Trial of Joun Twyxe, Printer, for High-Treaſon, the 20th 
and 22d of February, 1663-4, 15 Car. II. 


with compaſſing theDeathof the King: 


F H E Indictment charged the Priſoner 


And the Overt-Act, laid as an Evi- 
dence of it, was, his Printing a T reaſonable 
Pamphlet, entitled, A Treatiſe of the Execu- 
tion of Juſtice, wherein is clearly proved, That 
the Execution of Fuſtice and Judgment, is as 
well the Peoples as the Magiſtrates Duty; and 
4 the Magiſtrates 8 Judgment, the 

eople are bound by the Law of God to execute 
Judgment without them, and upon them: But 


the treaſonable Paſlages laid in the Indict- 


ment, and taken out of the Body of the 
Book, were ſo ſcandalous, that the Govern- 
ment did not think fit to print them with the 


Remarks on. 
the Trial of 
Turner, 


16634 
15 Car. II. 
— 


reſt of the Trial, which makes it an imper- 


fect Piece. 5 
The Witneſſes produced to probe the Pri- 
ſoner's printing the Book were, firſt, John 
Walter, his Apprentice, who depoſed, that he 
(the Witneſs) compoſed (or ſet the preſs for) 
the firſt four Pages of the Book; and that his 
Maſter Twyne, the Priſoner at the Bar, deli- 
vered him the Manuſcript Copy: That he 
1 (the 


2 
; 
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4 CRITICAL REVIEW of 


1663-4. 
5 Car. II. 
— 


Mr, L' E- 
ſtrange was 


Licenſer of 
the Preſs, 


(the Witneſs) alſo compoſed the Title, and | 
Part of the ſecond, third, and fourth Sheets ; 
and his Maſter, he thought, compoſed the reſt, 
and corrected the Sheets; and was poſitive, 
that his Maſter worked off ſome of the Sheets. 

T hat they uſually worked at the Preſs from 
two in the Morning till five: And that Mr. 
L*Eftrange came and knocked at the Door 
while they were at work, and the Deponent 
looking out at the Window, and telling his 
Maſter, Mr. Z' Efrange was there, his Maſter 
anſwered, he was undone : Whereupon he 
broke the Form (diſperſed the Letters) by his 
Maſter's Direction. 

Mr. L'Eſtrange depoſed, that, having No- 
tice of a Preſs that had been at Work ſeveral 


Nights, in Clath-Fair, he took a Printer and 


1663-4. 
15 Car. II. 
— 
Brewſter : 
Trial. 
The Charge, 


a Conſtable with him, and went to Twyne's 
Houſe, where he heard them at work ; and 
when he knocked at the Door, they put out 
the Lights, and made him wait a Quarter 
of an Hour, before they let him in; but 
having got a Candle, he went up Stairs, and 
found a Form broken, only one Corner ſtand- 
ing entire, which the Printer that went with 
him comparing with the Corner of a Page 
newly printed, they appeared to be the ſame ; 
and at laſt they found the whole Impreſſion, 
thrown down a Pair of back Stairs: And that 
Twyne told him he had the Copy (the Ma- 
nuſcript) of Mrs. Calvert's Maid, to whom he 
alſo delivered the Sheets he had printed ; and 
that ſhe paid him forty Shillings in Part for 
his Work. 

Dickenſon, another Witneſs, who attended 
Mr. L' Eftrange to Twyne's Houſe, confirmed 
his Teſtimony, as did Thomas Mabb, another 
Witneſs, | 

Fickham the King's Meſſenger alſo depoſed, 
that he attended Mr. L'Eſtrange to Twyne's 
Houſe, and that there were two or three hun- 
dred Sheets thrown into the next Houſe wet, 
newly come off the Preſs; and that when he 
had the Priſoner in Cuſtody at his Houſe, he 


owned it was a very bitter Thing, and faid, it 
was his unhappy Fortune to meet with it - 
There were ſeveral other Witneſſes alſo ex. 
amined, that corroborated the Evidence of 
the Former. 


nor did he ſet his Men to work upon it, or 
know the Author or from whence it came. 
Then the Lord Chief Juſtice Hyde ſummed 
up the Evidence, and obſerved to the Jury, 
that there was as much Villany and Slander 
in this Libel, as could be invented ; and that 
the Deſign of it was, to deſtroy the King's 
Perſon and Family, to rob him of the Affecti- 
on of his People, and ſubvert all Govern- 
ment, Eccleſiaſtical and Civil. 
That it was one of the blackeſt Treaſons 
that could be committed, and that the Pri- 


Judgment was pronounced on him as a Trai- 
tor. 
The Priſoner refuſing to diſcover who was 


executed ſome few Days after at Tyburn, in 
purſuance of his Sentence. 


Printer or Bookſeller ſuffer, where they diſco- 
ver who ſet them on work. I have not, I 
confeſs, ſeen the Lihel, the Priſoner was pro- 
ſecuted for ; but the very Title ſeems to be 
High-T reaſon againſt every Form of Go- 
vernment on the Face of the Earth, declaring 
it to be the People's Duty toexecute Judgment 
on their Governors, whenever their Admini- 
ſtration is not- agreeable to their Netions of 
Juſtice and Judgment: And no Doubt but it 
muſt be a virulent Libel, when the Priſoner 


never attempted to defend one Paſlage in it, 


— 


The Priſoner made no other Defence, than 7; ,, 
by a flat and poſitive Denial of the whole: He ſw. ;. 
ſaid he neither read the Book, or heard it read; I 


ſoner's Defence conſiſted only in a bare De- 7 Pris 
nial of the Fact: Whereupon the Jury, after . 


a ſhort Receſs, brought him in GUILTY, and dm 


He it he. 


the Author of this 'T reaſonable Libel, was .,,; 


Indeed the Printer and Publiſher of Treaſon 3%, 
are as guilty, in the Eye of the Law, as the Tepe. 
Author; though it is very raze, that either 7 


The Trial of Tomas BREWSsTER, for a Miſdemeanor, the 22d of ok 
February, 1663-4. 15 Car. II. 


ly with a Miſdemeanor, in Printing 

a Libel entitled, The Speeches and 
Prayers of the late King's Fudges, and ſelling 
and uttering the ſame: Part of the Words 
laid in the Indictment being taken out of a 
Letter, from Cook the Regicide to his Friend, 
2 little before his Execution, wherein he ſays, 
The Cauſe for which I am in Bonds, is as good 
as ever it was: And I believe there is not a 
Saint that hath engaged with us, but will wiſh 
at the laſt Day, that he had ſealed to the Truth 
of it with his Bload: I am ſatisfied, it is the 
moſt Noble and Glorious Cauſe, that has been 
agitated ſince the Apoſtolical Times; being for 
Truth, 2 and Righteouſneſs ; for our 
Liberties as | 


n and as Chriſtians; far re- 


E was charged in the Indictment, on- 


moving all Yokes and Oppreſſions : It is ſuch a | 


Cauſe, that the Martyrs would come from Hea- 
ven again to ſuffer for it, if they might; I 690K 


UPON IT As THE MOST HIGH ACT or 
N (THE MURDER OF THE LATE 
ING) that our Story can parallel, &c. 


* 


Thomas Creek, a Printer, depoſed, that 7% fe. 


Brewſter, the Priſoner, delivered him Part 
of the Copy of the ſaid Speeches to print, and 
that he Printed as far as Folio 36 : That the 
firſt Impreſſion was 3000; and he printed 
Part of a Second, and delivered the Books to 
ſuch Book-binders as Brewſter directed him. 
George Threfher depoſed, that Brewſter, 
employed him to fold and ſtitch Part of the 
Books, and that he delivered them again to 
Brewſter, who paid him for them : And other 
Witneſſes confirmed the Teſtimony of theſe. 

Brewſter, in his Defence, obſerved, 'T hat 
the Witneſſes did not teſtify that he had pub- 
liſhed the Speeches maliciouſly, or with any 
Deſign againſt the Government; and that it 
was not uſual with Bookſellers to read 2 


4. 


Brewſter ? 
Defence . 
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ET ſold : Selling Books was his Trade; it 
is 24, war {or a bare — his Trade, and he 
knew no Evil in it : That the Book alſo came 
out at a Time when there were no Licenſers 
of the Preſs, no ſettled Rules for their Direc- 
tion, and he did not think himſelf account- 
able for what was in it: That it was more 
than three Years ſince the Book was printed, 
and it was ſold publickly, not clandeſtinely 
and laſtly, he offered to bring Evidence, that 
he was not a ſeditious or diſaffected Perſon, 
To this the Court replied, That Malice 
2 was always implied where the Act was unlaw- 
Def, ful: Even where à private Perſon was ſlan- 
dered, Malice was implied ; much more where 
the King and State were traduced : That it 
was alſo done ſeditiouſly and factiouſy; for 
what could tend more to Sedition, and to in- 
cite and encourage the People to murder 
their King, than the publiſhing thoſe vile 
Expreſſions of a Wretch who had murdered 
his Prince (viz.) That he rejoyced in his Bonds : 
And that the Martyrs would willingly come 
from Heaven to die in ſuch a Cauſe: And that 
all the Saints that engaged in it would wiſh 
they had ſealed it with their Blood. The Drift 
of the Libel, the Chief Juſtice obſerved, was, 
to make the King's Subjects believe, that the 
horrid Murder of his Father was juſtifiable : 
But he would be bold to affirm, That /o hor- 
rid a Villany had not been done upon the Face 
of the Earth, fince the Crucifying of our Savi- 
our ; and that the Priſoner muſt not think to 
Juſtify all manner of Sedition againſt the King 
and State, by ſaying that ſelling Books was 
his Trade : That it was juſtifiable, indeed, 
for a Counſel to plead for his Client ; but if he 
uttered Sedition, under Pretence of defendi 
his Client, he was puniſhable for it: So ifa 
Bookſeller would print and publiſh ſeditious 
and factious Books, he muſt ſuffer for it: He 
might be indicted and puniſhed, for publiſhing 
a Libel againſt a private Man, or a Magiſ- 
trate ; much more, for one againſt the King 
and State: Nor was it any Excuſe, to ſay, 
they were the Speeches or Words of dying 
Men; for if a Man would be as wicked at his 
Death, as he had been in his Life-time, and 
juſtify his Villany, the Publiſher of it was 
puniſhable : So where a Highwayman at the 
| Gallows ſhould arraign the Juſtice of the 
Law, and the Judges that condemned him, 
the Publiſher of ſuch Speeches would ſuffer 


rn ne” I 


for it: And directed the Jury therefore, that 2663-4. 
if they found the Defendant had cauſed theſe 75 Ou. It 
Speechesto be printedor publiſhed, they ſhould 
find him guilty of the Miſdemeanor, of which 
he ſtood indicted; and obſerved, that the Go- 
vernment was very metciful to the Priſoner, 
that he was not proceeded againſt Capitally. 
Brewſter was a ſecond Time indicted for & fend fe- 
printing and publiſhing a Libel called the 2 e of 
Phenix ; or, & Solemn League and Covenant; er. 
in which it was declared, That a King abuſing 
his Power to the Overthrow of Religion, Laws, 
and Liberties, which are the very Fundamen- 
tals of this 5 _ <> 5% may be con- 
trouled and oppoſed : And if he ſet himſelf to 
overthrow all 76 by Arms, As 45 14 
the Power, as the Eſtates of a Land, may, and 
ought to reſiſt by Arms ; — he doth by that 
Oppoſition, break the very Bonds, and over- 
throw the Eſſential of this Contract and Cove- 
nant : This may juſtify the Praceedings of this 
King dom, againſt the late King, who, in an ho- 
ftile Way, ſet himſelf to overthrow Religion, 
Parliaments, Laws, and Liberties; and that 
the breaking this Covenant, was greater Sin 
than the breaking a Commandment. 
It was fully proved, that the Priſoner, with 
ſome other kſellers, his Partners, cauſed 
the ſaid Libel to be printed, ſold, and diſperſ- 
ed, privately about, three Years before; and 
it appeared to be taken chiefly out of Mr. 
Calamy's and Mr. Douglas's Sermons, which 
were in Print, 
Brewſter, in a Manner, confeſſed the Fact; Hi Defence: 
but obſerved in his Defence, that he did but 
put together, what had been before printed 
ſeparately with Licence; and brought Wit- 


ng | nefles to prove he was conformable to the 


Church, and lived peaceably. 

Then the Chief Juſtice ſummed up the 2, ci z:. 
Evidence, and informed the Jury, that the aſ- 4 ch<Fury 
ſerting People might reſiſt their Prince, and 
take up Arms againſt him, was dire& Trea- 
ſon, though the Priſoner was indicted but for 
a Miſdemeanor: And as for the Libel's bein 
licenſed, it appeared, that Part of it was licenſ- 
ed at Edinburgh, and Part of it here, during 
the Rebellion ; and now to tell the People, 
after the King was happily returned, that they 
might do the ſame Thing again, was not to be 
borne : Then Simon Dover was brought to his 


| Trial. 


1 


dy 


HE Priſoner deſiring he might have 

Counſel aſſigned him, and a Copy 

Y of his Indictment, it was granted 
im. | 

The Inditment charges him with a Miſ- 

demeanor, in Printing, and Publiſhing the ſaid 

Speeches and Prayers: And the Fact being 


: we 275 fully proved, the Priſoner did not deny it ; but 
11 ed ; 


3 *f excuſed, 


ſaid in his Defence, that there was no Law 
againſt Printing : That he did it for a Liveli- 


hood ; and the Scripture ſaid, he was worſe 
». 15. III. 


= 4 rn St »— 


bare The Trial of S MO Dover, a Printer, * a Miſdemeanor, the 1 Ith 1663-4. 
| of February 1663-4. 15 Car. II. 


15 Car. II. 
— 


than an Infidel, that did not provide for his 
Family: If he had trangreſſed, it was through 
Ignorance, and he was ſorry for it. 

To this the Chief Juſtice replied, that 2 Rp4 
though every Man ought to maintain his Fa- 
mily, yet he ought not to do it by abuſing the 
King and Government: That could be no 
Part of his Trade: A Thief might as well ſay, 
he ſtole to maintain his Wife and Children, 

Then Nathen Brooks, a Book-binder, was 
brought to his Trial, for diſperſing and pub- 

4 F liming 


Brook's * 
Trial. 


4 CRITICAL REVIEW of 


1663-4. liſhing the ſaid Libel, entitled, The Dying | it will not avail a Printer or Bookſeller, nds: 
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en all three, 


the Pillory. 

Brooks and Dover, were each of them ſen- 
tenced to pay a Fine of Forty Marks, to be 
ſet two ſeveral Days in the Pillory, and to be 
committed, without Bail, till the next Seſ- 
ſions, when and where they ſhould all make 
an open Confeſſion of their Offences, in ſuch 
Words as ſhould be preſcribed by Authority, 
and afterwards be impriſoned, during the 
King's Pleaſure; and on their Diſcharge, 
ſhould enter into Recognizances of 400 Pound 


each, with two Sureties ſin 200 Pound each, 


1664. 


162564 The Trial of Bx JAMIN KN Ach, for a Miſdemeanor, at the Aﬀizes ,,, 
— for the County of Bucks, held at Alesbury, the 8th and gth of wha l 
540. a October, 1664. 16 Car, II. | 

be Charge. H E Indictment charges, that the After which he was ſentenced to ſtand twice 


Con feſſed. 


not to print or publiſh any unlicenſed Books. 
It appears from theſe three laſt Trials, that 


appears upon the Evidence, that the Offence 
amounts to no more than a Miſdeameanor, 
the Jury muſt acquit the Priſoner, and can- 
not find him guilty either of Treaſon or Miſ- 
deameanor : It appears alſo, that in a Trial 
for a Miſdeameanor, a Man might have had 
Counſel formerly, but not where he was 
charged with High-T reaſon ; though at this 
Day, by a late Act, he may have Counſel in 
Treaſon: However in Murder, and other 
Capital Offences, he is ſtill denied Council; 
unleſs where Matter of Law ariſes on the 
Frame of the Indictment, or on the Facts 


that are given in Evidence. 


3 


ſaid Keach, being a Seditious, Here- 

tical, and Schiſmatical Perſon, did 
write, print, and publiſh a ſeditious Book, 
or Libel, entitled, The Child's Inftruftor 3 or 
a new and eaſy Primmer. Wherein were ſe- 
veral damnable Poſitions, contrary to the 
Doctrine and Liturgy of the Church of Eng- 
land: And ſeveral Paſſages of the Libel were 
recited, wherein he aſſerted, That Chrift 
ſhould reign upon Earth a thouſand Years; 
cenſured Infant Baptiſm, c. 

It was not only proved by Witneſſes, but 
the Priſoner confeſſed his writing and diſperſ- 
ing the ſaid Book : But the Jury obſerving, 
that one of the Paſſages in the Indictment 
did not agree with the Book, they were di- 
rected to find him guilty of all but that Clauſe ; 
and they found him guilty accordingly, 


9 


in the Pillory, to pay a Fine of twenty Pounds, 
to find Sureties for his good Behaviour and 
Appearance at the next Aſſizes; where he 
was to renounce his Errors, and make his 
Submiſſion; and the Book was ordered to be 
burnt by the Hangman. But after the reſt 
of the Sentence was executed upon him, he 
was ſet at Liberty, without making a Recan- 


tation. 


From this Proceeding, it ſeems, the pub- 4 kn 
liſhing heretical Doctrines, contrary to thoſe i. 


of the eſtabliſhed Church, was puniſhable in 
the Courts of common Law formerly : But 
the Act of Toleration put an End to ſuch 
Proſecutions, 


With this Proceedi ng ended the firſt Volume 


F State Trials. Firſt Edition, 


The 


5 


15 Car. I. Speeches, &c. which was fully proved againtt | prints or publiſhes a” Libel, to ſay, he did not 14 (. 
nd * And one Jury — * charged | know what was in it; or that * did but ="y wh 
with all the three Priſoners, after an Hour's | erciſe his Trade without any Malice or ill B., 
Receſs brought in their Verdict. (Via. ) Deſign againſt the Government: But ſtill, a. 25 
REN That Brewſter was guilty of ſelling and | where a Man appears to be well-affected to dente, 
bee cee Writing the Libel entitled, The Dying Speeches, the Government, and that it was a meer 1 e Ba 
beth Indiz- KW. | Overſight, he is ſeldom dealt with rigorouſly, ' 
j. That Brew/ter was alſo guilty of publiſh- | eſpecially if he declares who was his Author, 
ing the Libel entitled, The Phœnix; or, the We may obſerve from hence alſo, that it 
Solemn League and Covenant, | is in the Power of the Proſecutor, to call the 
oberen. That Dover was guilty of printing and | Offence what he pleaſes : Though the Fa& 4 
wad, publiſhing that Libel entitled, The Speeches, | be really an Overt-Act of High- Treaſon, he % 
Sc. may charge the Priſoner only with a Miſdea- 73; 
Brooks on. And that Narben Brocks alſo was guilty of | meanor; nor can the Jury find it to be an ur 
vicked. ſelling the ſaid Speeches. Thing elſe, though the Treaſon be never Fl * 
Ne Puts. Whereupon Brewſter was ſentenced to pay | evident: On the other Hand, where the Pri. 
-n:p:j:4 à Fine of an hundred Marks, and to ſtand in | ſoner is charged with High-Treaſon, and it 
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6. The Trial of THomas Lord Mon Ex, for Murder, in Weſtminſter-Hall, ., 
II 


18 Car, II; 


before EDwARD Earl of Clarendon, Lord Chancellor of England, Lord www 


why F 1 Mor: High Steward (pro hac vice); JOHN Lord RosxRTs, Keeper of the 
wo =. Privy-Seal, EDWARD Earl of Mancheſter Lord Chamberlain; HENRY 
«, Lord ARLINGTON, Principal Secretary of State; the Earls of Oxford, 


Bedford, Suffolk, Dorſet, and twenty other Peers, the zoth of April, 0 
1666. 18 Car. II. | | 


BY LL the Judges of England, met at Ser- | Matters of Fact, the fury are Judges of them. 

E: Reſolutions of jeant's-Inn, in Fleet-Areet, on the 28th] The Editors of this Trial have neither given ,,., .., 

5 << 1 of April, to conſider of ſuch Things, | us the Indictment, or Evidence, or the Defence charge e- 

, as might, in point of Law ariſe at the Trial of | the Priſoner made; but it ſeems to have been Evidence 
5 the Lord Morley; and unanimouſly reſolved, a common Indictment, for the Murder of F 


Editors o 
1. That, upon a Letter of the Lord High Mr. Haftings : They tell us only that one %, 7704 a 
Steward, directed to them, they were to at- | Witneſs depoſed, there was a former Grudge, Fr 
tend at the Trial, in their ſcarlet Robes, and | and that another ſwore when the Lord Mor- 1 
the chief Judges in their Collars of S S. ley, the Priſoner, had run Mr. Haſtings 4 
2. That in Caſe the Peers, who are T riers, | through the Head, his Lordſhip ſaid, God [ 


after Evidence given, and the Priſoner with- | damn me, I promiſed thee this, and now I have ig 
drawn, and they were retired to conſult of | given it thee. And that the Quarrel began at f 
their Verdict, ſhould deſire to ſpeak with any | the Fleece- Tavern, about an half Crown the q 
of the Judges, to have their Opinion upon a- | Lord Morley ſaid he had laid down. nt 
ny Point of Law: Then, if the Lord Stew- | We learn more of the Circumſtances of this ,,, g 4 
ard directed ſuch Judges to go, they ſhould go] Caſe, from a Speech aſcribed to Sir Hencage once ſummed 
to the Lords: But they ſhould acquaint the | Finch, the Solicitor General, than from any #2 % = Sen | 
Lords, tha. hey were not to deliver any pri-| Thing elſe. This Gentleman, in ſumming **7*-0-n 1 
vate Opinion, without Conference with the | up the Evidence for the King, obſerved, that 57 Ol - 
reſt of the Judges, and that only in open Court. there were but three Caſes in Law, which ½ fen f. 
3. That, if the Lord Steward ſhould, in| were capable of excuſing the Death of a Man. 
open Court, demand any of their Opinions, | x. When a Man kills another in his own De- 
though in the Abſence of the Priſoner, they | fence : 2. When he does it by Miſadventure, 
were to anſwer the Queſtion. | or mere Accident, And, 3. When he does it 
4. That, if any of the Witneſſes, which | in Heat of Paſſion. The two firſt of theſe ex- 
were examined before the Coroner, were dead, | cuſe a toto, and are not ſo much as Felony : 
or unable to travel, and Oath made thereof, | The laſt, a tanto: It is Felony, but within 
the Examinations of ſuch Witneſſes might be| Clergy. But by the ancient Law, whoever 
read, the Coroner making Oath, that ſuch | killed a Man by the moſt caſual Misfortune in 
Examinations were the ſame which he took, | the World, muſt have died for it as a Murder- 
1 without Addition or Alteration. er. And, even now, he that kills a Man, /z 
4 5. That, in Caſe any Witneſs, who had | defendendo, muſt not plead that he did it in 
; been examined by the Coroner, was detained | his own Defence, but he muſt plead Not Guil- 
from appearing, by the Means or Procure- iy; It being a Maxim in Law, that the Death 
ment of the Priſoner, his Examination might | of a Man cannot be juſtified, Nay, the Jury 
be read, Koo wt cannot find him to be /e defendends, but they 
6. That if a Witneſs, examined by the | muſt find the ſpecial Fact, and leave it to the 
Coroner, was abſent, and Oath made that the | Court, to find whether it were fe defendendo, 
Proſecutors had uſed all their Endeayours to | on the Circumſtances. For, if the Fact be ſo, 
find him, and he could not be found ; this | That the Man did not fly to the Wall, or his 
was not ſufficient to authorize the reading of | laſt Refuge,before he gave the mortal Wound, 
ſuch Examination. he is a Felon ſtill. And, he that kills a Man 
7. That no Words were, in Law, ſuch | by Accident, or Miſadventure, muſt take Care 
a Provocation as would leſſen the Offence of | the Action he was about, was abſolutely lawful 
killing a Man, and reduce it from Murder to | and neceſlary ; for if there were an unneceſ- * 
Man- laughter: But if, upon ill Words both | ſary medling with edge- Tools or Fire- Arms; i 
Parties ſuddenly fight, and one Kill the other, | if there were unneceſſary Recreation in the 9 
this is but Man- ſlaughter; for it is a Combat | Act which produced this Event, he is reſpon- 
betwixt two, upon a ſudden Heat, which is the | ſible to the Law for the utmoſt Conſequence. | : 
legal Deſcription of Man- ſlaughter. And, at this Day, if a Man that kills another ik 
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8. If, upon Words, two Men grow angry, | in the City, eſ. : : i 
y, eſcapes out of the City, the Cit 5 
and afterwards ſuppreſs their Anger, and tall| is to be amerced for letting a 8 Male. F 
into other Diſcourſe, or have other Diverſions | factor eſcape. 


for ſuch a Space of Time, as in reaſonable In-] If a Man meet another in the Street, and 
N d their Heat might be cooled; and] kill him without any viſible Provocation, the 
ome Time after they draw upon one another, Law ſuppoſes there was Malice precedent, 
and fight, and one is killed; This is Murder: | and judges this Act, Murder. And as it is 

uſe, being attended with ſuchCircumiſtan- | Murder to kill a Man without Provocation, ſo 
ces, it is reaſonably ſuppoſed to be a delibe- is it, if the Provocation be ſlight and trivial. 
ya Act, and a premediated Revenge upon the] A Caſe was tried before the Lord Chief 

Quarrel; but the Circumſtances being Juſtice Popham, wherein it appeared, that a 
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A CRITICAL REVIEW F 


1666. 
18 Car. II. 


WY wo 


Kentiſh Gentleman, paſſing by another, made 
wry Mouths, and laughed, whereupon the 
other fell upon him, and killed him. The 
Chief Juſtice therefore and his Brethren were 
of Opinion, this was Mutder, and the Man 
was hanged, this not being a competent Pro- 
vocation. But, admitting the Provocation be 
great, yet if the Man be not killed in the heat 
of Paſſion ; if there be any Interval of Time, 
that the Law ſuppoſes the Blood might, and 


' oughtto have been cooled, and the Perſon 


then falls upon him that gave the Provocation; 
that which was Paſſion at firſt, is Malice at 
laſt ; and that which would have been Man- 
hter then, is Murder now, 

o come to the Point: There appears to 

be ſo little Provocation in this Caſe, that the 
r Gentleman that was murdered, offered 
any Man five Pounds to tell him what the 
Quarrel was. His Lordſhip, indeed, ſays in 
his Defence, he hopes his Peers will conſider, 
that there was noother Provocation than the 
half Crown. I am ſorry for it: I am ſure 
the Laws of England allow no Man to take 
away another's Life, for half a Crown, with- 
out being guilty of Murder. Mr. Haſtings 
hears my Lord quarrel about half a Crown, 
and ſays, I wonder a Perſon of Honour ſhould 
make ſuch ado about an half Crown ; and 
then throws down four half Crowns upon the 
Table, to make Satisfaction: Preſently” 
Swords are drawn: Mr. Bromidge draws firſt, 
and hectors for my Lord. Then they are put 
up again; there is one Interval, and Time 
for Recollection. My Lord proceeds to quar- 
rel with Mr. Haſtings, and calls his Sins to 
Remembrance, and knowing that Mr. Haft- 
ings had been guilty of killing a Man not 
long before, tells him, VMe come not here to 


flab Folks. Mr. Haſtings, piqued to ſee him- 


ſelf ſo openly reproached, anſwered, he was 
a Gentleman, and as good a Gentleman as my 
Lord. I beſeech your Lordſhips to obſerve 
how Mr. Haſtings was treated: He was four 
Times drawn upon, twice by Bromidge in the 
Houſe, then in the Street; and a fourth Time 
under the Arch in Lincoln's-Inn-Fields. Mr. 
Haſtings ſays, I have no Quarrel to you, 
Captain: If there be any, it muſt be diſputed 
between me and my Lord. Some Witneſſes 
indeed, have been produced by my Lord 
Morley? (not upon Oath) who ſay, that 
Mr. Haſtings preſſed my Lord to fight, and 
ſaw him draw and attack, with the Three 
on the other Side. Street depoſed, that Mr. 
Haflings reſolved to fight my Lord; and a- 
nother depoſed, that my Lord ſaid, he would 
not fight ; but this is not at all probable. Tt 
is plain, Mr. Haſtings ſaid, he would give 
any Man five Pounds, that would tell him, 
what the Quarrel was: And why ſhould he, 
that knew of no Quarrel, deſire the Blood of 
my Lord Morley? Compare this with the 
Witneſſes that ſwear for the King; all three 
of whom expreſly ſay, they ſaw the Fight, 
and the Beginning of it, though it cannot 
properly be called a Fight. It was a direct Aſ- 


ſaſſination; for three of the Witneſſes ſwore, 


there were two upon Haſtings all the while. 


him at the Advantage, ſhortens his Sword, 30 


and runs him into the Head ; for which, as 
there was no Provocation, Malice was by Law 
implied, and it was Murder in his Lordſhip 
Nor was there onlyMalice implied byLaw, 
but Malice apparent confeſſed, and moſt eyi. 
dent; for, as ſoon as Mr. Haſtings was killed 
my Lord Morley, with a moſt deſperate Im. 
precation, throws his Sword upon him, ſa ing, 
God damn me, there you lie. Another Witneſs 
ſwares his Lordſhip ſaid, I have promiſed it 
you, and now you have it. Can your Lordſhi 
doubt now, whether my Lord killed Mr. 
Haſtings with a deliberate Hatred? You ſee 
he confeſſed it was in Diſcharge of his Pro- 
miſe; and my Lord is to be believed againſt 
himſelf. The Brother of Mr. Haſtings ſays, 
the Deceaſed told him, that he had the unhap- 


pineſs to have aquarrel with my Lord almoſt | 


ten Years before; and that, fighting with 
my Lord, he had the Misfortune to give him 
a Hurt. The Brother ſwears further, that 
my Lord Morley coming by, and the Deceaſ- 
ed paying his Lordſhip due Reſpect, his Lord- 
ſhip received it with ſuch Contempt, that the 
Deceaſed ſaid he knew not what it meant; 
I doubt he bears me a Grudge, This was a 
Year and half before his Death ; but within 
a quarter of a Year before, the Witneſles 
depoſe, That the Deceaſed, his Father, Bro- 
ther, and my Lord, being at an Alehouſe, 
the Brother went down Stairs, and when he 
came up again, he found my Lord with his 
Sword drawn ; and the Brother ſwears that 
the Deceaſed then told him, that my Lord 
was always urging him to dtink, and then 
ſought all Occaſions he could to give and take 
Oftnce. Thus, it ſeems, it was his Lord- 
ſhip's Cuſtom to urge Mr. Haſtings, and to 
give him frequent Provocations, as if he had 
ſought an Occaſion for Man-ſlaughter, and to 
kill him within the Protection of the Law. 

I confeſs, an Affront offered to a Peer, is 
much more heinous than one offered to a pri- 
vate Gentleman ; but then the Law has pro- 
vided another Manner of Reparation for a 
Peer. The ſame Words that, being ſpoken 
of a Gentleman, will bear no kind of Action, 
when ſpoken of a Peer, become Scandalum 
Magnatum. 'The Peer recovers great Da- 
Mg, and the King inflicts a Fine and Im- 
priſonment; ſo that upon the Matter, the 
Offender is bound in Chains, and laid at m 
Lord's Feet. Now for his Lordſhip, whole 
Honour is thus guarded by Law to avenge 
himſelf by his Sword, is moſt unpardonable. 
I do not preſume to ſay, that the killing of a 
Man is more capital in the Caſe of a Peer, 
than of a private Gentleman ; but I affirm, 
that no Provocation in the World can make 
that to be but Man- ſlaughter in a Peer, which 
would be Murder in a Gentleman. The 
Quality of the Offender, may ſerve to inhance 
the Crime ; but, ſince the World ſtood, it 
was never counted a Diminution of it, or an 
Apology for committing it. The ſame Duty 
to the King, the ſame Obedience to the 
Laws, the ſame Reverence for human Na- 
ture, the ſame Caution to avoid the Effuſion 


Mr. Haſtings being thus preſſed, ſteps back, of Chriſtian Blood, is expected from a Lord, 


togeta little Ground ; then my Lord takes 
g 


as from the meaneſt Commoner in . 
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6, 4 f eople of England, | in their Order, they all returned the ſame 1666. 
6. It is the Caſe of all the People of Zngiana, 13 Car. If, 

2 18 oO II, rar = highly concerned in the preſent Ex- Anſwer, except the Lord l harten and Lord 


ample : If they put their Truſt in the Law, 
as the — 1 of Blood in the 
World, and once find themſelves deceived, 
who knows what Conſequences may follow? 
What Feuds in Families; what Maſlacres it 
may produce ? No doubt, but all the World 
will obſerve and mark the Iſſue of this Day; 
they will be curious to know what became of 
a Lord, in whoſe Eyes the Blood of a Gentle- 
man was fo vile and inconſiderable. If it 
were poſſible ſo great a Tribunal as this could 
either miſtake the Fact, or miſunderſtand the 
Law, what Judicature is there left on this 
Side Heaven, for Mankind to rely on? In 
this Place no Deteſtation of the Crime; no 
Paſſion of the Proſecutor ; no Compaſſion of 
your Lordſhips towards a Peer of the Realm, 
is to have any Ingredient in the Verdict: And 
therefore, having obſerved to your Lordſhips 
that there is Malice implied by the Law, and 
in a Manner confeſſed by the Party, beſides 
the direct and formal Malice which hath been 
proved, I now ſubmit all to the Judgment 
which the Law hath wiſely placed in your 
Lordſhips moſt noble Breaſts, with this only 
Obſervation ; That it is the Voice of Blood 
that crieth; And I know your Lordſhips will 
give it ſuch an Audience as it ought to have; 
ſuch an Audience as may quiet it, and keep it 
from crying any more; ſuch an Audience as 
may cleanſe the Land from Blood, and be a 
Means tocontinue that due Veneration, which 
all Men have to your Lordſhips moſt righteous 
and impartial Proceedings, | 

T he Solicitor-General having finiſhed his 
Speech, the Lord Steward directed the Lords 
Triers to withdraw, and conſider of the Evi- 
dence ; but did not ſum it up. 

The Lords and the Priſoner being with- 
drawn, Wine and Biskets were brought in for 
the Lord Steward, and the great Men pre- 
ſent; and the Lords Triers having ſtaid out 
about three Hours, returned into Court, and 
took their Places; and being called over, the 
Lord High Steward, demanded of my Lord 
Frechevile, (the loweſt of the Peers) F my 
Lord Morley was Guilty, or not Guilty? To 
which his Lordſhip anſwered (laying his Hand 
on his Breaſt) Not guilty of Murder; but guil- 
ty © ay cob; oh | 
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Apley, who anſwered, Guilty of Murder. 
Then the Lord Morley, the Priſoner, being 
brought in, the Lord Steward acquainted 
him, that his Peers had found him Guilty of 
Manſlaughter, and demanded what he had to 
ſay for himſelf: To which his Lordſhip an- 
ſwered, He deſired the Benefit of his Clergy, 
and the Benefit of the Statute ; and the Lord un ee Be- 
Steward replied, He muſt have the Benefit of «/ r-+ 
his Clergy ; he conceived the Statute was clear *'*** 
in that Point ; and asking the Opinion of the 
Judges, they all bowed, as a Mark of their 
Aſſent. Then the Lord Steward told the 
Priſoner, he was diſcharged, paying his Fees. 
After which the Court was diſmiſſed, and the 
Lord Steward broke his Staff, 
Since the Editor hath omitted the Charge, Rmaris c: 
the Evidence, and Defence, it is impoſſible to L Mor, 
make any juſt Remarks on this Trial. Indeed, 7 * 7 — 
if we are to relie on the Obſervations made by 
the Solicitor-General, the Malice was pretty 
notorious: For it ſeems this Lord and Mr. 
Haſtings, had fought a Duel ten Years before, 
and his Lordſhip was then wounded by him. 
Several other Quarrels had happened between 
them afterwards, and his Lordſhip had threa- l 
tened the Deceaſed : And, as I apprehend the 3 
Caſe, this was a Duel of Four of a Side, who 
agreed to go from the Tavern where the Quar- 
rel began, and fight in the Fields. And the 
Solicitor informs us, that the Witneſſes depoſ- 
ed; That my Lord and another fell upon HI 
tings at once; and his Lordſhip ſhortned his 
Sword, and run the Deceaſed through the 'l 
Head, ſay ing, God damn me, I have promiſed 0 
it you, and now you have it; which, one would 4 
think; ſufficiently diſcovered the Malice of his 
Heart; and, had he been tried by a common 
Jury, would have gone a great Way to have 
convicted the Priſoner of Murder. But whe- 
ther there might not be ſomething in that Sug- 
geſtion of the Solicitor's, That Peers, being a 
ſuperior Claſs of Men, are apt to imagine that 
nothing leſs than the Blood of the Offender 
can attone for an Affront given them by a pri- 
vate Gentleman, may require ſome Conſi- 
deration. | 
I ſhall only obſerve futther, that the Editor 
is miſtaken in the Title of this Trial, where 
he makes it to be before The Houſe of Lords : 


= Marfaugh- In the ſame Manner the Lord-Steward put- | Whereas it was before a certain Number of f 
* ting the like Queſtion to the reſt, ſeverally, | Lords ſpecially appointed for this Purpoſe. _ | 
Bu Proceedings on the Impeachment of Enwarp Earl of Clarendon, late 1665. 
. 3 Lor 10h. | | 19 Car, II. | 
I 8 > ord High-Chancellor of England, 1667. 19 Car. II, 1 ; 
Ws rendon's In- ; TNT 125 | 
Ladner. H E Earl being charged with ſeveral | Earl of S:rafford's and Archbiſhop Laud's Im- | 
2 Crimes by Mr. Edward Seymour, in peachments. | | 
4 the Houſe of Commons, the 26th of | Then a Committee was appointed to reduce | 
= 4 Debate on October, 1667. It was debated, whether they | 


Y > Aeon ſhould impeach the Earl of High-T reaſon, in 
3 General Terms, or exhibit Articles againſt 
3 him: And a Committee being appointed to 
1 ſearch Precedents, Sir Thomas Littleton re- 
| ported, That in capital Caſes, there was no 


1777 774 een Impeachment, till the 


the Accuſation under certain Heads; which 
being reported, and read a ſecond Time, it — 
was moved, That it might be reſerred to a q 
Committee, to ſee how far they were true, | 
common Fame being too ſlender a Ground to | 
form an Impeachment upon: But this was re- |. 
ſolved in the Negative; and the ſeveral Heads 3 

4 G . for 
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1667. for Articles were read again, to ſee if thoſe 
19 Car. II. Members that introduced them, could offer 
ſupfcient Reaſons to induce the Houſe to im- 

peach the Earl: And, after the Articles were 
thus gone through, Sir Robert Athyns obſerved, 
That the Inducements for their Belief, pro- 
ceeded from a third Hand; and Mr. Colman 
ſhewed, That even in the Earl of Strafford's 
Caſe, the Houſe would not proceed on any 
Article, till one Member ſpoke of his own 


Knowledge, and another engaged to make it 


. However, the Queſtion being put, 
That the Houſe had ſufficient Inducements to 


impeach the Earl, it was carried in the Affir- 
mative. 


. 7 1 The principal Part of the Charge againſt the 
Peachment, Earl, was, that he had adviſed the King to lay 


aſide Parliaments, and govern arbitrarily by a 
Military Power: That he had got a greater 
Eſtate, under the Crown, than could be law- 
fully gained in ſo ſhort a Time: That he had 
been guilty of Bribery 
he had adviſed and effected the Sale of Dun- 
kirk : T hat he had correſponded with Crom- 
well, and the King's Enemies, when he was 
beyond Sea: That he had betrayed the Nati- 
on in all Negotiations relating to the Dutch 
War; and betrayed and diſcovered his Ma- 
jeſty's ſecret Councils to his Enemies; and 
that he was the Author of that fatal Council 
of dividing the Fleet in the Year 1666: And 
they reſolved, that the betraying his Majeſty's 
a Councils to his Enemies, was High-T reaſon ; 
and therefore determined to impeach him of 
High-T'reaſon. Accordingly, on the 12th of 
November, Mr. Edward Seymour impeached 
the Earl of High-T reaſon, and other Crimes 
and Miſdemeanors, at the Bar of the Houſe of 
Lords, in general Terms, deſiring he might be 
fequeſtred from Parliament, and committed 


to ſafe Cuſtody, and in convenient Time the 


Commons would exhibit Articles againſt him: 

But the Lords declared, at a Conference with 

Impeached of the Commons, they had not committed the 
32 Earl of Clarendon, becauſe their Accuſation 

Lee. for High-Treaſon, was in General Terms. 

A Debate be. The Commons, on the other Hand gave 
beben two their Reaſons at a ſecond Conference, why a 
Hoſes con- Peer ought to be committed on a general Im- 
> 4. peachment; with which, the Lords, how- 
Bat. ever, were not ſatisfied : But while the two 
The Houſes were diſputing this Point, the Lords 
nba, wt received an Intimation, that the Earl was 
leaves a Pe- withdrawn; together with aPetition from his 


tition tothe Lordſhip, directed to the Lords Spiritual and 


77:4: bebind Temporal, which That Houſe on the 3d of 
December, communicated to the Commons ; 
and in this he anſwers, Part of the Charge 
he found the lower Houſe was framing againſt 
him, and ſays, If his Eſtate had been anſwer- 
able to what was reported, it might reaſon- 
ably have cauſed his Integrity to be ſuſpected ; 
but that he had never received or taken a Pen- 
ny, but what had been the lawful Perquiſites 
of his Office, in the beſt Times; and that it 
had been worth double to others, what it had 
been to him : That all the Favours he had 
obtained from the King for others had not 

been worth five Pounds to him ; ſo that he 
was as far from Corruption as from a diſloyal 
Thought, which after thirty Years Service 
of the Crown, in ſome Difficulties and Di- 


and Corruption: That 


objected to him in his Age: That what his 
Majeſty had beſtowed on him in Lands, was 
worth more than all he had beſides; and 
though this exceeded his Merit, yet other; 
had been as fortunate in the like Bounty, why 
had as ſmall Pretences to it. 

And as to the attributing all Misfortunes 
and Miſcarriages to his Councils, as he waz 
Prime Miniſter : He ſaid he ſerved a Mafter 
of great Underſtanding, who always joined 
other Perſons with him of great Ability and 
Experience, without whoſe Advice and Con- 
currence nothing was done. 

That, for two Years after the Reſtoration, 
there was no Difference in the Councils, or 
any Complaints in the Kingdom ; but from 
the Time Mr. Secretary Nicholas was re- 
moved (and -- Bennet, Earl of Arlingtm, 
ſucceeded) there had been great Alterations: 
The Petitioner's Credit at Court, and in the 
Council, had been much diminiſhed, ſince 
that Time; not above two Perſons having 
been brought into the Council, or preferred 
at Court, who could be ſuſpected of having 
any Kindneſs for him ; and moſt of them of 
different Principles, both in Church and 
State, and who had taken all Opportunities of 
leflening the Petitioner's Credit with the 
King, and others, by miſrepreſenting all he 
ſaid and did; though his Majeſty's Juſtice 
and Goodneſs was ſuch, that it made little 
Impreſſion on him. | 

That it was his Opinion, the Misfortunes 
of the Kingdom proceeded from the Dutch 
War, to which he was always averſe; no 
Alliances being formed, at the Commence- 
ment of it, with the neighbouring Princes : 
That after we entred into War with the 
Hollander, neither France or Spain had much 


tring into it, ſo he never gave any Advice to- 
wards the Management a it; fave that he 
oppoſed the Pay ment of the Seamen by Tic- 
kets, and ſome other Particulars, that added 
to the Expence. 

T hat he was not conſcious of having given 
Advice that had proved miſchievous or in- 
convenient to his Majeſty, or had been the 
ſole Manager of Affairs; for he had not been 
twice alone with his Majeſty the laſt Year; 
and very ſeldom, the three preceding Years; 
and very few things had of late been hearken- 
ed to that he had propoſed. 

That ſince the Diſtempers of the Times, 
and the Differences between the two Houſes 
were ſo great, and his Enemies had 1 out, 
that he would prevail with his Majefty to 
diſſolve the Parliament, thereby to expoſe him 
to the Rage and Fury of the People; that 
he might not be looked upon to obſtruct his 
Majeſty's Service, or the Unity and Peace of 
the Kingdom, he humbly beſought their 
Lordſhips that he might not forfeit their Fa- 
vour and Protection, by withdrawing him- 
ſelf from ſo powerful a Perſecution, in Hopes 
that he might be able hereafter to appear and 
make his Defence; when his Majeſty's Juſtice 
ſhould not be obſtructed by the Power and 
Malice of thoſe who had ſworn his Deitruc- 


tion. This 
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mn 7 
a Bill of At- 


An AR paſ- 


But the Lords having demanded the Opinions 


the Earl 9 


a a Mace; and the King would laugh at the 


This Petition being read in the Houſe of 
Commons, they reſolved it to be Scandalous 
and Seditious, and a Reproach to the King, 
and the publick Juſtice of the Nation; and 
it was propoſed to bring in a Bill of Attainder 
againſt the Earl: But the Lords ſending them 
down a Bill for his Baniſhment, on the 13th 
of December, after ſome warm Debates, they 
reſolved to be contented with that; Yea's 65, 
No's 42. 

We meet with another Proſecution of the 
Earl of Clarendon in the State Trials alſo, 
ſome Years before, viz. Anno 1663, when 
the Earl of Briſtol preferred Articles of High- 
Treaſon againſt him in the Houſe of Peers ; 
the moſt material whereof were, That the 
Earl of Clarendon had traiterouſly endeavour- 
ed to alienate the Hearts of his Majeſty's Sub- 
jets from him, by giving out, his Majeſty 
was enclined to Popery, and intended to alter 
the eſtabliſhed Religion. 

T hat he had perſuaded his Majeſty, con- 
trary to the Intereſt of the Nation, and a- 
gainſt the Advice of the General, to with- 
draw the Engliſh Garriſons out of Scotland, 
and demoliſh the Forts built there at a vaſt 
Expence to this Kingdom ; and that he had 
alſo adviſed and effected the Sale of Dunkirk : 


of the Judges, whether this Charge was le- 
gally brought before their Houſe, and whether 
there was any T reaſon contained in it; 

The Judges unanimouſly agreed, that a 
Charge of High-T reaſon could not, according 
to the Laws of this Realm, be exhibited by 
one Peer againſt another, in the Houſe of 
Peers; and that, admitting the Matters al- 
ledged in the Charge by the Earl of Briſtol 
were true, and though they were alledged to 
be traiterouſly done, there was no 'T reaſon in 
them ; and the Lords concurring with the 
Judges in their Opinion, that Proſecution 
was dropped. | 
The Earl's Friends generally aſcribe his 
Diſgrace to his Zeal for the Church of Eng- 
land, in Oppoſition both to Papiſts and Diſ- 
ſenters; and it is obſervable, that he ſays in 
his Apology, he had little Intereſt at Court, 
ſince Secretary Nicholas was diſcharged (and 
Bennet Earl of Arlington ſucceeded him) 
That is, ſince the Papiſts influenced the 
Court, and joined their Intereſts with the Diſ- 
{enters to obtain a Toleration: They acknow- 
ledge alſo that many of the Cavaliers, who 
had been ruined in the late Rebellion, were 
become his Enemies, becauſe he neglect- 
ed to make a ſuitable Proviſion for them, 
after the Reſtoration : His very grave and 
ſolemn Behaviour, rendered him difagreeable 
alſo to the gay Part of the Court; for it is 
ſaid, he did not only reprove his Equals, 
when he thought they deſerved it, but ſome- 
times offered his Advice to the King, in ſuch 
a Manner, that the Wits about the Court 
would frequently ſay to his Majeſty, as the 
Chancellor paſſed by, There goes your School- 
maſter: And the Duke of Bucks, it is ſaid, 
would mimick the Chancellor, carrying a 
Pair of Bellows before him for the Purſe, 
while Colonel Titus, carried the Fireſhovel 


Buffoone Theſe, with the more ſerious 


dreaded his grave Lectures, were, in the 
Opinion of his Friends, the principal Oc- 
caſions of the Chancellor's Diſgrace. 

But ftill, it is thought, there was ſome- 
thing more than the Drollery of the Duke 
of Bucks, the Malice of the Papiſts and Diſ- 
ſenters, or the Solicitations of the Ladies, to 
accompliſh this Great Man's Ruin : Particu- 
larly he is charged with neglecting, or rather 
preventing, the Settling a greater Revenue on 
the Crown at the Reſtoration, when the Peo- 
ple were ready to grant whatever the King 
could demand: This, it is ſaid made his 
Majeſty very cool, towards him, when he 
came to feel the ill Effects of it: Neither was 
his Suffering the Vintners to build him a fine 
Palace, when the Nation was labouring un- 
der thoſe terrible Calamities of Fire, War, 
and Peſtilence; and ſcarce a Family of Diſ- 
tinction, but was mourning the Death of 
ſome near Relation, agreeable to the Prudence 
which this Miniſter was ſaid to be ſo eminent 
for; eſpecially ſince it was ſuggeſted to be 
built in Conſideration of his Conſenting to 
the Monopoly of Wines: But whatever was 
the Occaſion of his Fall, one would have 
thought his paſſed Services, and his Alliance 
with the Royal Family, ſhould have procured 
hima milder Fate; and it is reaſonable to be- 
lieve, that if the Duke of V, his Son- in- 
Law, had not had ſome Ends to ſerve in his 
Baniſhment, he might have ſupported him: 
Perhaps the Duke found him too good a Pro- 
teſtant, and might look upon him as an Ob- 
ſtacle to his Deſign of introducing Popery; 
and particularly, that he hindred his Dutcheſs 
from being reconciled to the Church of Rome - 
And if both the King and the Duke had their 
private Views in ſending him on the other Side 
the Water; if the one thought the Diſtreſſes 
of the Crown proceeded from his Advice, and 
propoſed the enjoying a more unreſtrained 
Liberty in his Abſence; and the other hoped 
it would facilitate the Introducing his Religi- 
on, we need look no farther for Reaſons for 
the Baniſhment of the Earl. 

But perhaps both the King, and the Duke, 
and the Nation in general, were in the End 
greater Sufferers by the Earl's Baniſhment, 
than himſelf: While he enjoyed an elegant 
Retirement, at Rowen in France, and wrote 
that admirable Hiſtory of the Civil Wars, the 
Court was reduced to the greateſt Diſtreſs, 
and the People, by the Artifices of deſigning 
Men, almoſt worked up into another Rebel- 
lion, occaſioned chiefly by the Weakneſs, or 
Wickedneſs, of thoſe Miniſters that ſucceed- 
ed the Earl. However defective his Admini- 
{tration had been, it is certain, his Majeſty 
changed much for the worſe; and poſlibly, 
had the Earl continued till at Court, a great 
deal of that Diſtraction might have been pre- 
vented that happened afterwards, We had 
not been frighted out of our Senſes by a pre- 
tended Popiſh Plot: There might have been 
no Struggles for a Bill of Excluſion: He might, 


- 
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and 


by his Wiſdom and long Experience, have 
ſound a Way to have ſecured our Religious 


1667, 


Applications of the Popiſh Party, and the 79 Cr. I. 
Solicitations of the Ladies of Pleaſure, who "YY 
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1967. , and civil Rights, without breaking into the | 
* Line of Succeſſion, and driving the Succeſſor 
into a ſecond Exile: However the Duke 
might encourage or rejoice therefore, at the 
Baniſhment of the Earl, his Father-in-Law, 


might never have been driven from his Throne: 


But this is not the firſt Time that Families 
have ruined themſelves, by deſtroying thoſe 
Relations, who were beſt enclined, and beſt 


had he been governed by his Councils, he 


qualified, to ſupport them, 


Ann... 
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16658. The Trials of PETER MESSENGER, RICHARD BERASLEVY, WILLIAM © 


20 Car. II. 
1— GREEN, THOMAs APPLE-TREE, 


Mad, WILLIAM WILEks, RicHARD FARREL, WILLIAM ForD, EDwWARD 


Se. BE DLE, RIcHARD LATIMER, 


EDpwARD Cor Tod, JohN Ears, 


THOMAS LIMERICK, RICHARD 


WoopwaRD, Jon RicyARDsoN, and JohN SHARPLESs, for Higb- 
Treaſon, at the Old-Bailey, the 4th of April, 1668. 20 Car, II. 


HEY were indicted for High-Trea- 
The Charge, ſon, in levying War againſt the King, 


by aſſembling with other Perſons, to 
the Number of 500, in Eaft-Smithfield, and 
Moeor-Fields, in the County of Middleſex, 
armed with divers Weapons, offenſive and de- 
fenſive pulling down Bawdy Houſes, breaking 
open Priſons, &c. 
There were four Indictments preferred a- 
Four Tadic. gainſt the Priſoners. The Firſt, againſt Peter 
men. Meſſenger, Richard Beaſley, William Green, 
and Thomas Appletree. A Second, againſt 
Edward Cotton, Fohn Earl, William Wilks, 
Richard Farrel, and William Ford. A Third, 
againſt Edward Bedle, and Richard Latimer. 
And a Fourth, againſt T. Limerick, ohn Rich- 
argjens Rd. Woodward, and John Sharpleſs. 
he Witneſſes againſt Meſſenger and thoſe 
in the firſt IndiAment, depoſed, that on the 
Tore , 24th of March laſt, a great Number of Perſons 
Fin. aſſembled in Eaſi-Smithfield and Moor-Fields, 
on Pretence of pulling down Bawdy- Houſes : 
That Beaſey marched before them as their Cap- 
tain, with a naked Sword in his Hand, which 
he -brandiſhed over his head; and that Ae 
ſenger had a green Apron upon a Staff, which 
he flouriſhed as Colours : That the nextDay, 
the 25th of March, they did the like : That 
ſome Houſes were pulled down, and Peverell 
the Conſtable, coming with his Staff in his 
Hand, charged them to depart, and keep the 
Peace; and that thereupon Beaſley wounded 
Him with his Sword, and ſome of the Mob 
knocked him down, and took away his Con- 
ſtable's Staff: That William Green was a- 
mongſt them with his Staff in his Hand, and 
' threw up his Hat and hollooed, and was taken 
by the King's Soldiers, who came to ſuppreſs 
them: That Appletree was amongſt them, 
and ſtruck firſt at Peverell the Conſtable, and 
aſſiſted in pulling down ſome Houſes. 
The Witneſſes depoſed againſt Cotton, and 
_ = the reſt of the Priſoners, mentioned in the 2d 
24 Indig. Indictment, That the People being aſſembled 
ment, in great Numbers, Sir Phillip Heward came 
with a Troop of the King's Guards, and com- 
manded them to diſperſe; and that, ſuppoſing 
it had been the Duke of York that command- 
ed the Guards, they threw Stones at him; 
and ſome ſaid, unleſs the King gave them Li- 
berty of Conſcience, it ſhould be a bloody 
May-Day : Others ſaid, they would kill the 
Guards, and pull down Mhiteball; and con- 


That the Priſoners were amongſt them both 
Days; and that Cotton aſſiſted in pulling down 
a Houſe in Shoreditch. 


ner, at Clerkemwell, they broke open New- 
Priſon there, and releaſed four Priſoners, two 
whereof were committed for Felony : That 
they refuſed to diſperſe, ſaying, they had been 
Servants long enough, and now they would be 
Maſters, crying out, One die, and all die. 
That Latimer was very active in breaking the 
Priſon ; and Bedle being purſued by one of 
the Soldiers, called to his Comrades to face a- 
”_ and not leave him, 


On the third Indictment againſt Bedle and . 


20 Car, Il. 


wry 


ve L 


Latimer, it was proved, that great Numbers of 4.,.,,,., 
People being aſſembled in a tumultuous Man- 34 6: 


Ment, 


pon the fourth Indictment, it was proved, u. bu. 


Club in his Hand: That he brought them to 
the Houſe of one Peter Burlingham, which 
they pulled down, and took away ſeveral of 
his Goods, to the Value of 30 J. and, that the 
reſt of the Priſoners, mentioned in this Indict- 
ment, were among the Multitude. 


er, Beaſley, Green, and Appletree, in the firſt 
ndictment; againſt Cotton in the ſecond 
Indiament ; againſt Bedle and Latimer in 
the third Inditment ; and againſt Limerick in 
the fourth Indictment; and ſubmitted the 
Matter of Law to the Judges. But, as to the 
other Six, (viz.) Earls, Wilks, Woodward, 
Farrel, Richardſon, and Ford, the Jury ac- 
quitted them. 
The Judges being aſſembled at the Lord 
Chief Juſtice's Chamber, to conſider of theſe 


Facts did not amount to Treaſon, becauſe 
the Stat. of 1 M. c. 12. ſays, If any Perſons, 
to the number of Twelve or more, aſſemble with 
Intent to pull down Encloſures, &c. and conti- 
nue together an Hour after Proclamation made 
for them to depart, it ſhall be Felony. If ſuch 
Actions therefore had been Treaſon at Com- 
mon Law, it had been to no Purpoſe, he 
obſerved, ' to make them Felony by Sta- 
tute. 

To which the reſt of the Judges who were 
of another Opinion, anſwered, That this Ob- 


- tinued together in a tumultuous Manner, till 
they were diſperſed by the Guards, | 


iection | in the Caſe of Brad- 
jection had been made in the 7 


that Limerick marched at the Head of one Com- ny 
pany of the Mob, as their Captain, with a 265 


The Jury found ſpecial Verdicts on the S 
four Indictments, (the Facts being agreed to 4 fa", 
be according to the Evidence) againſt Maſen- 247 


The reſt ac- 
quitted, 


The Judge 


Opiniens that 
the Fas 


VerdiQts, in Eaſter Term following, the Lord we: - 
Chief Baron Hales was of Opinion, that theſe ſn-%* 
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n. in Popham's Reports; but were full and plain: For, there being ſeveral 1668. 
20 Gur, I, 2 it 33 That if People aſſembled Acts of Force found, to be committed by *? = ae 
to alter the Laws, or to ſet a Priceon Victuals, | them, in Purſuance of their Deſign, there was | 
or to lay violent Hands on a Magiſtrate, or the | no Neceſſity to find them aiding and afſiting. 1:00 | 
like; and with Force attempted to put the | However, there being this Difterence in Opi- 0 
ſame in Execution, this was Rebellion and | nion as to theſe two, the Chief Juſtice re- Wi 
Treaſon at Common Law: And reſolved, | commended them to his Majeſty's Mercy, 1 | ll 
that the Statute of 1. M. intended only, that | which was extended to them. And as to MN 
if ſuch Perſons, as pretended to have received | Green in the firſt ſpecial Verdict, and Bedle NL Wi 
any particular Injury as to their common or in the Third, the Judges all agreed that the 4 
other Intereſts in Lands, encloſed, ſhould af- | Verdicts were not ſufficient to denominate the 11101. 
ſemble to pull down the Encloſures, it ſhould | Offence High-T reaſon ; becauſe, they only Jl 
be Felony ; and indeed this was not Treaſon ; found that they were preſent, but that no par- 
But where the Deſign is general to pull down | ticular Acts of Force were committed by 
all Encloſures, in which none of them are | them, and it was not found they were aiding 
particularly concerned, and they put this De- | and aſiſting. It was ſaid, they might bepre- Th »/ 4 /- 
ſign in Execution, this was Treaſon at Com- | ſent out of Curioſity : Whether they were ed. 
mon Law. And it was held by all the Judges, | aiding and affi/ting, was a Matter of Fact 
that the 13. Elia. which makes the Intention, | which ought to be expreſly found by the Ju- „e 
in many Caſes, Treaſon, extends to nothing | ry, and not left to the Court to judge upon . 1a 
but where, if the Act had been done, it had | any colourable Implication ; and accordingly Meſſenger, 
been Treaſon at Common Law. theſe two were diſcharged. Oc. 
The Judges alſo reſolved, that this Infur- | Ever ſince theſe Trials, the aſſembling in 
rection, with Intent to pull down Bawdy- | a tumultuous Manner, with Arms, or Wea- 
Houſes in general, and to break open Priſons | pons of any kind, in order to reform the 
in general, and putting ſuch Deſigns in Execu- | State, to procure an Alteration of the Laws, 
tion by Force; either of them was a levying | or to redreſs any Abuſes, Nuſances, or Griev- 
War againſt the King, and High Treaſon | ances, of a Publick Nature, and actually en- 
within the 25 Ed. III. And, as to the parti- | deavouring to put ſuch Deſigns in Execution 
cular Caſes on the ſpecial Verdicts, all the | by Force, has been adjudged High-T reaſon, 
Judges agreed, (except the Chief Baron) that | And it appears a little unaccountable, that 
as to Meſſenger and Beaſley, in the firſt Ver- | Green, in the firſt ſpecial Verdict, who was 
2 dict, Cotton in the ſecond Verdict, and Lime- found to be among the Mob, with his Staff 
endenred rick in the fourth; the Matter found againſt | in his Hand, to throw up his Cap, halloo, to 
nd executed. theſe four, was High-T reaſon ; and they re- | encourage the Inſurrection; and Bedle, who 
ceived Judgment, and were executed there- | was alſo with them at breaking open the Pri- 
upon, as Traitors. But, as to Appletree in | ſon, and called to his Companions to face 
the firſt Verdict, and Latimer in the Third, | about, and fight the Guards who came to 
there was a Difference in Opinion ; for (be- | ſuppreſs them, ſhould be deemed innocent in 
ſides the Chief Baron) Atkyns, Tyrrel, Mynd- the Eye of the Law. If the Words, aiding 
ham, and Wylde, held that the Verdicts were | and aſſiſting, were wanting in theſe Verdicts, 
not ſufficient z becauſe it was not expreſly | there were certainly Words that amounted to 
Difrence of found, that they were aiding and afſ;/ting. | as much; and, indeed, there are too many 
— % On the contrary, the Chief Juſtice, with | Inſtances in our Law, where matter of 
Turner, Twiſden, Archer, Raynsford, and | Form is more conſidered, than the Merits of 
Morton, were of Opinion, that the Verdicts the Cauſe. 


— — 


— 


6-93 The Trial of RonRRT Hawkins, Clerk, for Felony, at the Aſſizes 66. 
held at Aylesbury, for the County of Bucks, the 11th of March, 20 Cr. Ul. 
kin: 1668-9. 20 Car. II. 


Tral. 


The Charge HE Priſoner was indicted for Fe- Priſoner turn out of the Purſe, run out of the 
g lony, in ſtealing Rings, Money, | Houſe with them, and hide himſelf in a Cloſe 
and other Goods, out of the Houſe | of Beans. | 
of Henry Larrimore. That the next Day he got a Warrant from 
The Evi The principal Witneſs againſt Mr. Harol- Sir Richard Piggot, and went with the Con- 
5 apaing ins, was Larrimore, the Proſecutor, who de- | ſtable to ſearch the Priſoner's Houſe, which 
ene, poſed, That on the 18th of September, being | they broke open, on his refuſing them En- 
gone from Home with all his Family, toa| trance; and found, in a Basket filled with 
Hemp-Plot, a little Diſtance from his Houſe, | Rags, one of the Rings, and a five-Shilling 
to pull Hemp ; and, coming Home half an | Piece of Silver, which he was politive the 
Hour before Sun-ſet, he found his Doors open; | Priſoner took out of his Purſe the Day before. 
and, running up Stairs, he ſaw the Priſoner | Larrimere the Son, depoſed, that coming 
through the Chinks of the Boards, rifling a | Home a little after his Father, he ſaw the 
Box; in which, among other Goods, was a | Priſoner run out of the Houſe, down the 
Holland Apron, a Purſe with two Gold Rings, | Yard, and hide himſelf in a Cloſe of Beans ; 
two Ten-Shilling Pieces of Gold, and nine- | and asking his Father, if Mr. Hawkins had 


teen Shillings in Silver; all which he ſaw the | been 
No. 15. V. | 4 H | 
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1668-9. 


20 Car. II. 


— 


The Priſon- 
er s Defener. 


been there, his Father anſwered, he had robbed 
him. 

Joan 4 alſo depoſed, that going Home 
with young Larri more, ſhe ſaw the Priſoner 
run out of the Houſe, and hide himſelf in aCloſe 
of Beans; and heard Larrimore, the Father, 
tell his Son, Mr. Hawkins had robbed him. 
Richard Mayne the Conſtable depoſed, 
That Henry Larrimore, the Elder, bringing 
him a Warrant from Sir Richard Piggot, to 
ſearch the Priſoner's Houſe for ſtolen Goods, 
and the Priſoner refuſing them Entrance, 
they broke open his Doors; and Larrimore, 
the Elder, found in a Basket the gold Ring 
and five-ſhilling Piece; and thereupon he car- 
ried the Priſoner before Sir 1 — Croke, who 
committed him; and the Deponent carried 
the Priſoner to Aylesborough Goal. 

Larrimore's Wife alſo depoſed, That when 
ſhe was his Servant, ſhe ſaw the Priſoner 
lurking about their Houſe in the Night-time. 
Richard Mantill, Son-in-law to Larrimore, 
alſo depoſed, he had ſeen him lurking about 
his Father's Houſe in the Night-time. 

Dedfworth Croke, Eſq; depoſed, that he 
was poſitive the Ring, produced in Court, 
was ſtolen from Larrimore ; for that he, the 


Deponent, pawned it to him. 


Good depoſed, that he pawned the five- 
ſhilling Piece, produced in Court, and found 
in the Priſoner's Houſe, to Larrimore, at the 
Time of the Seſſions, held in July, 1668. 

This Evidence againſt thePriſoner, appear- 
ed ſo ſtrong and concluſive, that the Lord 
Chief Baron Hales, who tried him, ſaid, 
there was Evidence enough to hang twenty 
Men: However Mr. Hawkins ſhewed, that 
it was all a malicious Proſecution. 

And firſt he obſerved, That, if the Priſo- 
ner had ſeen him rob his Houſe, it was ſtrange 
he did not call to his Neighbours to aſſiſt in ap- 
prehending him; and demanded why he 
ſearched other Houſes for the Goods he ſaw 
him ſteal: He obſerved alſo, that, when the 
Proſecutor went to Sit Richard Piggot for the 
Warrant, he did not charge him poſitively 


with the Felony: To which Larrimore gave 


no ſatisfactory Anſwer ; and, the Priſoner, 
croſs-examining the Conſtable, he acknow- 
ledged that Larrimore defired him to ſearch 
other Houſes, and did not tell him he ſaw Mr. 
Hawkins rob him. He acknowledged alſo, 
that it was Larrimore the Elder himſelf, that 
found the Ring and the Five-Shilling a Piece ; 


and another of the Priſoner's Witneſſes depoſed, 


took the Boots out of his Shop- Window: But 


that the reſt of the Company was in the Hall, 
when Larrimore pretended to find the Money 
in a Basket in the Buttery : TheGoaler depo- 
ſed, that the Conſtable told him,the Parſon was 
a notorious Picklock, and adviſed him to watch 
him narrowly, and load him with Irons. 
Then the Priſoner examined one Chilton, 


a Shoe-maker, whom the Proſecutor had /ub- 


pœna'd as a Witneſs; and Chilton depoſed, 
that, having a Pair of Boots of the Priſoner's 
to mend, and telling him he would lay them 
in his Shop- Window when they were done, 
where the Priſoner might take them (for he 
ſhould be abroad) the Priſoner accordingly 


when the Priſoner came afterwards to de- 
mand his Tythes, this Larrimore, Dodſ- 


worth, Croke, Richard Mayne the Conſtable 
and others, adviſed him to indi& the Perſon a0 


for ſtealing the Boots; and threatned, if the 
Deponent would not fetch a Warrant for the 
Parſon, Sir John Croke would indict him as 
acceſſary to the ſtealing of them: And Lay. 
rimore ſaid, he would make the Deponent 
ſwear Mr. Hawkins had ſtolen the Boots, 


for that Purpoſe : That Croxton told him the 
Monday before, if he would ſwear Mr. Haws- 
kins ſtole the Boots, he would bear him out 
as far as an hundred Pounds would go ; and 
if that would not do, as far as five hundred 
Pounds would go; and would give him Bond 
to make it good: And two other Witneſſes 
appeared, and atteſted the Truth of Chiltor's 
Evidence, | 

Then the Lord Chief Baron ordering the 
Conſtable to produce the Search-Warrant, it 
appeared, that the Warrant was dated the 
= before the Proſecutor pretended the 
Robbery was committed ; whereupon his 
Lordſhip obſerved, that the Proſecutor was 
very cunning to know, on the 17th Day, 
that he ſhould be robbed on the 18th, and 
that the Priſoner ſhould rob him ; and de- 
manding of Mr. Hawkins, Why he refuſed 
to open his Doors, and ſuffer his Houſe to be 
ſearched, he anſwered, that moſt of the 
Perſons preſent were his inveterate Enemies : 
That Sir Fohn Croke and Larrimore had of- 
ten threatened to pull down his Houſe, and 
hired People to force it open: That they hi- 
red one Faires to get down his Chimney, and 
open his Doors, when the Family was abroad, 
and contracted with one Tyler for the ſame 
Purpoſe ; and beſides, they had an Execution 
againſt him, which Larrimore's Son had exe- 
cuted in Parta few Days before : And that he 
did offer, that Mr. Sanders, the other Con- 
ſtable, who lived next Door, might ſearch 
as narrowly as he pleafed : All which he 
proved by unexceptionable Witneſſes: W here- 
upon the Chief Baron obſerved, that the Bu- 
ſineſs appeared very foul on Sir Fohn Croke's 
Part (who was then in Court.) 


was commenced on his being ſued for Tythes, 
and it would be eaſy, he ſaid, for the Fana- 
ticks to avoid the Payment of Tythes; if 
they could do it by hanging up the Clergy: 
T hat this Larrimore was an Anabaptiſt, and 
a notorious Enemy to the Church of Eng- 
land and her Clergy in general ; but particu- 
larly to himſelf, he having been obliged to 
ſue him for his T'ythes ; and having indicted 
him for not coming to Church, and not bap- 
tizing his Children: That Larrimore's Ma- 
lice alſo appeared in diſſuading thoſe that ow- 
ed him Money, from paying him, and per- 
ſuading others he owed Money to, to arreſt 
him, and by diſſuading thoſe he had ſued for 
Tythes from agreeing with him, and telling 
them, Sir Fohn Croke would force him to run 
his Country; all which he was ready to prove, 
and produced a Certificate under the Hands 
of an hundred of his Neighbours, atteſting 
the Truth of what he alerted : But this 


Certificate, not being deemed Legal Evidenct» 
was not read in Court. e MCs 


1668.9. 
Car. It, 


wy 


and actually ſiub-pena'd him to the Aſſizes 


Mr. Hains obſerved further in his De- P. 


fence, That this Proſecution of Larrimore's * 2 


nued. 
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«8-9 Mr. Hawkins ſaid farther in his Defence, | the Conſtable and others, brought Hawkins 1603-9. 
1005597 a 


10 Car. II. it could not be ſuppoſed he ſhould com- 
* — b Robbery in his own Pariſh in the Day- 
Time, where every body knew him: That 
he had Time enough to make his Eſcape, if 
he had been guilty of it; and it was ſtrange 
he ſhould find no other Place to hide the Ring 
and Five-Shilling Piece, than a Basket that 
ng up publickly. 
= iy hs Mes cole ſome other Wit- 
neſſes, and particularly Mr. Wilcox, who 
depoſed, that on Friday the 18th of Septem- 
ber, when it was pretended the Robbery was 
committed, the Deponent was at Larrimore 
the Proſecutor's Houſe, from Noon till near 
Night, driving a Bargain with Larrimore for 
Tiles and other Things; and that Mr. Haw- 
zins was not there all that Afternoon, nor 
did the Deponent hear before his coming a- 
way (which was after Sun-ſet) that Larri- 
more was robbed. 
Sir Richard Piggot alſo depoſed, that Lar- 
ri more and the Conſtable were with him for 
the Search-Warrant on the 17th, being the 
Day before the pretended Robbery (as the 
Warrant bore Date;) and that the Date 
was not miſtaken, 
| {il Prof Then Brown depoſed, that he was entruſt- 
| ofthe car ed by Sir John Lenthall, the Marſhal ot the 
preg f King's-Bench, to be Sir John Croke's Keeper, 
Sir Joby who was his Priſoner ; and that being with 
Loney ha Sir John at his Houſe at Chilton in Bucking- 
22. hamſbire, on IWedneſday the 16th of Sept. 
he heard a great Noiſe in the Night- Time, 
as he lay in his Bed, and fearing that Sir 
Jobn was contriving an Eſcape, he ſtarted 
out of Bed in his Shirt, and ſtood at the 
Dining-Room Door, behind the Hangings, 
and there he heard Larrimore the Proſecutor 
tell Sir John Croke, that he had undone him 
by cauſing him to contend with the Parſon, 
for he had entred him in moſt of the Courts 
in England, ſummoned him into the Crown- 
Office and Chancery, and he could not main- 
tain ſo many Suits, Sir Fohn anſwered, Is 
that all? Come Brother Larrimores, be con- 
tented ; we will have one Trick more for 
Hawkins yet,which ſhall do his Work. Lar- 
rimore replied, You have put me on too many 
Tricks already, more than I can manage; 
and the Parſon is too hard for us ſtill; Sir 
John ſaid, if thou wilt but act, I will hatch 
enough to hang Hawhkins : Can'ſt thou not 
convey Gold or Silver into his Houſe, and 
have a Warrant ready to ſearch it? and then 
our Work is done: Do but go to Sir John 
Piggot, and inform him you have loſt Money 
and Goods, and deſire his Warrant to ſearch 
for them; and then take Dick Mayne the 
Conſtable, who is one of us, and will do 
what we deſire him, and ſearch the Houſe ; 
and when you find the Things, charge him 
with flat Felony, and force him before me; 
I'll ſend him to Goal without Bail, and we 
will hang him the next Aſſizes. 

That the Saturday following, being the 
19th of September, as the Deponent was com- 
ing home, he heard Mr. Hawkins had rob- 
bed Larrimore, and when he came into Sir 
John's Houſe, he ſaw a written Paper lie up- 
on the Table; and ſoon after Larrimore, with 


Other Ni- 
Prijener 


to Sir John's, who took up the Paper, and 2 ©: 14 


read it to the Conſtable, and faid it was Mr. 
Hawhkimns's Mittimus; and the Deponent a- 
verred, that it was written, and lay on the 
Table before Hawkins was brought to Sir 
John Croke's: That, on Sunday Morning, 
he went to the Ale-houſe, where they had 
kept Mr. Hawkins all Night, and ſaw them 
carrying him to Goal: That ſaying to Sir 
John, when he came home, They have car- 
ried the poor Parſon to Goal, he anſwered, 
Let him go, and the Devil go with him: 
Have I not often told you that, if my Brother 
Larrimore and I laid our Heads together, no 
Body could ſtand before us? And he (the De- 


ponent) replied; I have often heard you ſay ſo ; 


but never believed it till nnw. 

But before Brown gave this Evidence, he 
declared in Court, that both Sir John Croke 
and Larrimore, had threatned him, if he 
came down to the Aſſizes to teſtify what he 
had heard of this Conſpiracy, they would 
ruin him and his Family; and for that Rea- 
ſon he was afraid to ſpeak, till the Court pro- 
miſed him protection: And he had no ſooner 


given his Evidence, but Sir John Croke ſtole. 


off the Bench unperceived. 

Then ſaid the Lord Chief Baron, Larri- 
more, thou art a Villain; nay, 1 think thou 
art a Devil. -M here is this Sir John Croke ? 
and it being anſwer'd, he was gone, the 
Chief Baron ſaid, Gentlemen, Sir John Croke 
ſent me this Morning two Sugar Loaves to ex- 
cuſe his abſence Yeſterday, but I ſent them 
back again: I did not ſo well know what he 
meant by them then, as I do now; ſure Sir 
John does not think the King's Juſtices will 
take Bribes? Mr. Hawkins have you any 
more to ſay ? | 

To which he anſwered, I hope your Lord- 
ſhip and the Jury are fully ſatisfied of my In- 
nocence ; and his Lordſhip demanding of the 
Jury, what they thought, They ſaid, it was 
a very plain Caſe; and without going trom 
the Bar, gave their Verdict that the Priſoner 
was Not Guilty, 

Mr. Hawkins moved, he might be diſcharg- 
ed without paying his Fees, for that he was 
very poor, having been put to great Charges 
by this and other Troubles, the Proſecutors 
had brought upon him ; but the Chief Baron 
anſwer'd, he could not give away other Peo- 
ples Rights; he muſt pay the Fees, if they in- 
ſiſted on them, 

It ſeems before the Trial was well over, Sir 
John Croke, Lartimore the Proſecutor, and 
the reſt of the Conſpirators, fled out of Town: 

Whether Mr. Hawkins brought his Action 
againſt Sir Fobn Croke, Larrimore, and the 
reſt of the Conſpirators, does not appear; but 
there is no doubt, he would have recover'd 
conſiderable Damages, if he had: They might 
have been indicted, and fined alſo, for ſo foul 
a Crime: And ſurely that Law was very equi- 
table, which inflicted the ſame puniſhment 
on a falſe Accuſer, that he would have brought 
upon his innocent Neighbour. 

Mr. Hawkins tells us, the Proſecutots were 
Enemies to him on a double Account: Iſt, 
Becauſe he was a Clergyman, and they were 

| Diſtenters : 


Mr. Hawk- 
insacguitred; 


Remaryls on 
N.. Hawk 


inks 7777. 
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ACRITICAL REVIEW ff 


1 668 9. 
20 Car. II. 


1670. 
20 Car. II. 
LL — od 

Penn and 


Mead, 
their Trial, 


The Charge, 


The Priſa- 
ners fined 
for nit pull- 
ing off their 
Hats, 


Diſſenters: And 2dly, Becauſe he would 
have his Dues ; but it is ſurprizing their Ma- 
lice ſhould extend ſo far as to take away his 
Life: And if the furious Zeal of Larrimore, 
an Anabaptiſt, with his Family and Friends 
of that Sect, ſhould put them upon ſuch vile 
Practices; yet nothing ſurely can excuſe Sir 
John Croke, a Gentleman of Quality, who 
contrived and executed ſo Infamous a Scheme. 
We have not, indeed, wanted Inſtances of 
Knights and Eſquires, who have ſupported 
and encourag'd their Tenants and Dependants, 
in defrauding their Parſon of his Dues, and 
going to Law with him, till they have ruined 
him; but their Malice has ended uſually in 
throwing their unhappy Paſtor into a Goal, 
and ſeizing his Goods. Sir John Croke is the 
only Man upon Record, that ever deſcended 
ſo low as to become a Devil incarnate, falſly 
to accuſe his Miniſter of Capital Crimes, and 
take away his Life by Forms of Law, becauſe 
he inſiſted on his Tythes. This ſhould be a 
Caution to Gentlemen, when they contend 
with the defenceleſs Clergy, how they ſuffer 
their Paſſion to get the better of their Reaſon 
and Conſcience, and hurry them into Mea- 
ſures that muſt render them infamous to all 
Poſterity. 

Is it not a glorious Action for a Gentleman 
of Quality and Fortune, to oppreſs and ruin 


a poor Prieſt of his own Religion ! They have 
Enemies enough among the Sectaries, and 20 Cn. 
the loweſt Claſs of Men. How mean a Part www 
is it in a Gentleman then, who ſhould be à 
Patron and Protector of the Church and Cler- 
77 to join with the Dregs, and Refuſe of 

ankind, in diſtreſſing them; eſpecially 
when we ſee every other Perſuaſion and Deno- 
mination of Chriſtians, and even Infidel, 
treating their Prieſts with the higheſt Vene. 
ration! A certain Baronet, now living, who 
had encouraged his Tenants to go to Law 
with their Parſon, till they had ſeized his 
Goods in Execution, became afterwards ſo 
much aſhamed of his Victory, that he recon- 
ciled himſelf to the unhappy Man, proved 
one of his beſt Friends, and is ſtill every Day 
doing ſome ſubſtantial Kindneſs to the Parſon 
he was once zealous to deſtroy. May other 
Gentlemen make the like Reflections, and 
entertain a more friendly Correſpondence with 
the Clergy of their ſeveral Pariſhes, than they 
uſually do; and not make a ſervile Submiſſi- 
on the only Condition of their Friendſhip: 
And, on the other Hand, may the Clergy 
always behave themſelves with that Goodnels 
and Prudence, as to merit the Eſteem and 
Friendſhip of the Gentry ; and eſpecially of 
their Patrons and Pariſhioners, whoſe Wel- 
fare ought to be their principal Study. 


166g. 


The Trial of WILLIAM PENN, and WILLIAM Mrap, for a Riot . 
and Conſpiracy, at the Old-Bazley, the 1ſt, 3d, 4th, and gth of 9" 


September, 1670. 22 Car. II. 


H E Priſoners were indicted for a 


Riot and Conſpiracy; for, that they, 
with divers other Perſons, to the 
Number of three hundred, did, on the 14th 
of Auguſt, then laſt paſt, unlawfully and tu- 
multuouſly aſſemble themſelves in Grace- 
church-/treet, to the Diſturbance of the 
Peace: And, that the ſaid William Penn (by 
Agreement between him and the ſaid Willi- 
am Mead, and abetted by him) did there 
ſpeak and preach to the ſaid William Mead, 
and the reſt of the People ſo aſſembled; 
whereby a great Concourſe and Tumult was 
made, and continued, to the great Terror 
and Diſturbance of his Majeſty's Subjects. 
This Trial being collected only from ſome 
partial Minutes of the Priſoners is very im- 
perfect. 
The Priſoners relate, that as they were 


brought into Court, a Perſon took off their 


Hats ; but an Officer was ordered to put their 
Hats on again, and they ſtood with their 
Hats on. | 

Whereupon the Recorder demanded, if 
they did not know it was the King's Court ; 
and why they did not pull off their Hats, and 
pay that Reſpect to it they ought ? 

Penn anſwered, he knew it to be a Court, 
and he fuppoſed it to be the King's; but he 
did not think pulling off his Hat ſhewed any 
Reſpect ; and they were fin'd forty Marks a- 
piece for their Contempt: Whereupon Penn 
obſerved, "That they came in with their Hats 


off, and the Court had ordered them to be 
put on, and therefore the Bench ought ra- 
ther to be fined than they. 

A Jury being ſworn, and charged with 
the Priſoners, the Witneſſes appeared; and 
firſt, James Cook, a Lieutenant of the Mi- 
litia, depoſed, That, being ſent for to diſ- 
perſe a Meeting in Grace-church-Street, he 
found Penn ſpeaking to the People; arid that 
Mead came to the Deponent, and defired 
him to letPenn go on, and when he had done, 
he would bring him to the Deponent : Other 
W itnefles depoſed, that there were three or 
four Hundred People aſſembled in Grace- 
church-Street : That Penn was preaching to 
them, and that Cook, an Officer of the Mi- 
litia, and the Conſtables, came to diſperſe 
them, but they could not. 

| Then the Recorder demanding of Mead, 
if he was there? Mead anſwered, It is a 
Maxim in your Law, Nemo tenetur ſeipſum 
accuſare, Why doſt thou endeavour to en- 
ſnare me? Is this like a Judge, who ought 
to be of Counſel for the Priſoner ? 

Penn added, We declare to all the World 
we believe it to be our indiſpenſible Duty, to 
meet inceſſantly upon ſo good an Account: 
Nor ſhall all the Powers on Earth divert us 
from adoring our God who made us, 

To which the Court anſwered, you are 
not brought here for worſhipping God, but 
for breaking the Law. 


Penn 


r TRIALS 


Penn replied, they had broken no Law, 


20 Ga II. and deſired to know on what Law the In- 


Ament was founded; and talking very 
— to the Court, Penn Was ordered to be 
put into the Bail-Dock, (a little Room near 
the Court, where Priſoners are ſecured till 
they are brought to the Bar.) 

Then Mead ſaid, You, Men of the Jury, 
1 ſtand here to anſwer an Indictment, a 
Bundle of Stuff, full of Lyes and Falſhood: 
They charge, that we met Ji & armis illici- 
te & tumultuoſe- Time was, indeed, when 
T had the Freedom to uſe a carnal Weapon; 
(he had been a Captain) and then I thought 
I feared no Man. But now I fear the living 
God, and dare not make Uſe thereof, or 
hurt any Man; nor do I know I demeaned 
myſelf as a tumultuous Perſon ; and therefore 
William Penn properly demanded on what 
Law the Indictment was founded : Coke tells 
us, a Riot is, where three, or more, are met 
together, to beat a Man, to enter forcibly into 
his Land, or to cut down his Graſs, Wood, or 
Pales.-The Recorder added, Or to do any other 
unlawful Af: But, I thank you Mr. 
Mead, for telling me what the Law is, 
(pulling off his Hat) Mead anſwered, Thee 
may /t put on thy Hat; I have never a Fee for 
thee now, 

The Lord Mayor replied, you profeſs 
yourſelf a meek Man, but deſerve to have 
your Tongue cut out for affronting the 
Court: And Mead continuing to revile and 
reproach the Judges, he was ſent after Penn 
into the Bail-Dock; and the Recorder pro- 
ceeded to ſum up the Evidence: W hereupon 
Penn and Mead cried out, it was illegal to 
direct the Jury in their Abſence: To which 
the Recorder anſwered, You are preſent, 
you do hear; and continued his Directions 
t> the Jury ; who, being withdrawn, and 
returning into Court, ſaid, that Penn was 
Guilty of ſpeaking in Grace-church-Street. 

The Court thereupon obſerved, they 
might as well have ſaid nothing, if they did 
not find there was a Tumult, or unlawful 
Aſſembly there: And the Jury withdrawing 
again, returned the following Paper, ſigned 
by all of them, 

We, the Furors hereafter named, do find 
William Penn to be Guilty of Speaking or 
Preaching to an Aſſembly, met together in 
Grace-church-Street, the 14th of Auguſt 
laſt, 1670. And that William Mead is 
Not guilty of Indictment. 

The Lord Mayor thereupon ſaid, you 
have heard that he preached, that he thereby 
created a Tumult, and that Mead abetted 
him; and they not only diſobeyed the Mar- 
tial, but the Givi Power. | 

Penn anſwered, we did not make the Tu- 
mult, but they that interrupted us: We 
were, by Force and Arms, kept out of our 


lawful Houſe, and met together, in a peace- 


able Manner, as near to it as the Soldiers 
would give us Leave. 

Then an Officer was ſworn to keep the 
Jury without Meat, Drink, Fire, or Candle, 
till next Morning: When, returning into 
Court, they refuſed to give any other Ver- 


dict than they had done the Night before, 
Ne 161, 


* 


The Recorder told them, he would have a 


poſitive Verdict, or they ſhould ſtarve for it. 2 C. I. 
To which Penn ſaid, They had found 3 


William Mead, Not Guilty, and that was a 
Verdict. 

The Recorder anſwered, Vou are indict- 
ed for a Conſpiracy; and one being found 
Not Guilty, and not the other, it cannot be 
a Verdict. 

Penn replied, the Conſent of the Jury is a 


Verdict: And, if William Mead be not Guil- Fined 40 
I could not Marks ſer 
refuſing to 
give any o 


nother Night without Meat and Drink, Fire cher Verdict. 


ty, I am acquitted of Courſe ; 
conſpire alone : And, the Jury being kept a- 


or Candle; and, refuſing to give any other 
Verdict, were fined forty-Marks apiece, and 
committed to Newgate till their Fines were 
paid, for going contrary to plain Evidence. 

The Priſoners alſo were remanded to New- 
gate again, till their Fines, for their Con- 
tempt of the Court, were paid, 

T he fining theſe Quakers for not pulling 


off their Hats, and inſulting the Court, was kj. 
The Priſoners ſeem to ad- Trial. 


certainly lawful, 
mit it, when they affirmed, The pulling off 
their Hats was not a Mark of Diſreſpect: 
But, ſurely, the Cuſtom of every Nation 
muſt determine what is, and what is not, a 
mark of Diſreſpect. In the Eaſt, whoever 
enters a Temple, or appears in the Houſe 
of a great Man, pulls off his Shoes at the 
Door, and keeps on his Cap or Turbant: 
It would there be deemed a Piece of Rude- 
neſs to uncover the Head, or appear with 
Shoes on, before our Superiors. On the 
contrary, here we look upon it as a Piece of 
Inſolence, to come into a Church, or before 
a Magiſtrate, with our Heads covered ; and, 
a Court of Juſtice may reſent the Affront, 
and fine any Man who ſhall appear in Court 
with his Hat on. But, the Lord Chief Juſ- 
tice Holt, ſeems to have carried the Matter 
too far, when he would not ſuffer a Woman 
to eome before him with a Hat on: Unleſs 
it was, that he thought her Hat contributed 
to diſguiſe her, and the Witneſſes would not 
know her ſo well as when it was off: For 
neither in Churches, or Palaces, was it ever 
expected, that a Woman ſhould appear bare- 
headed among us. 

But to proceed to the Quakers Defence: 
They pretended all Men, and particularly 
Engliſhmen, were at Liberty to worſhip God 
in their own Way; and, therefore, their 
meeting at a Conventicle, could not be ille- 
gal, or ſuch an Aſſembly deemed riotous os 
tumultuous. 

But, where is the Nation or People, that 
will ſuffer the eſtabliſhed Religion to be re- 
viled and derided ; or, which is much worſe, 


ſuffer ſuch Doctrines to be broached and en- 


couraged, as ſap the very Foundation of the 
Religion of their Country, as the Quakers 
do that of the Chriſtian Religion; reſolving 
all the Hiſtory of the Goſpel into Fable and 
Allegory, and looking upon themſelves as 
much the Sons of God, as Jeſus Chriſt, who 
died for the Salvation of Mankind? And, as 
to the particular Laws of this Kingdom, every 
one knows that the Laws of Uniformity were 
then in full Force; and there were ſeveral 
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308 4 CRITICAL REVIEW of 
1670, Act of Parliament for ſuppreſſing Conven- | the Jurors, for giving a Verdi& contrary to 1x 
20 Car. II. ticles; and, conſequently, ſuch People as ſet | Evidence, was illegal: If the Jury would 20 Cu. it 
up other Forms of Worſhip, and aſſembled | perjure themſelves, and go con to Evi. 
to propagate new and unheard-of Doctrines, dence, there was no Remedy; for ſuch F 
inconſiſtent with the Religion eftabliſhed, | can be tried only by a Jury. Had the Court 
were Criminal in the Eye of the Law ; and | a Power of compelling the Jury to alter their 
the Priſoners were, nevertheleſs, Guilty, Verdict, then the Court would be Triers of 
| though there happened to be ſome Fanaticks | the Fact, and we ſhould loſe the great Barrier 
upon the Jury, that were reſolved to acquit of our Liberties. Much better two or three 
them. On the other hand, it muſt be ac- | Quakers ſhould eſcape unpuniſhed, than ſuch 
knowledged, that the threatning and fining | a fatal Breach be made in our Conſtitution. 


1 832 * hs 


— 


7674. The Trial between Sir SaMukl BARNARDISTON, Bart. Plaintiff, «., 
26 Car. Il and Sir WILLIAM SoAME, NK. Sheriff of Suffolk, Defendant, * % 1 
Barnardifton upon an Action of the Caſe brought by the Plaintiff againſt the * 
ame. Defendant, for Damages he ſuſtained, againſt the Defendant's mak. 

ing a double Return at an Election for a Knight of the Shire for 


Suffolk, before the Court of King s. Bench, in Trinity-Term, 1 674. 


26 Car, II. 
The Decla- H E Declaration ſets forth, that To this Declaration, the Defendant plead- "VG 
TOE whereas the King, the 8th of Feb- | ed Not Guilty; but a Verdict was given for — 
ruary, in the 25th Year of his] Plaintiff, and 800 Pound Damages. A Via 
Reign, by a writ out of Chancery, direfted | Whereupon Judgment was obtained in the. 


to the Defendant, then Sheriff of Suffolk, com- King's-Bench for the 800 Pound Damages, Karg 


manded the Sheriff to cauſe an Election to be | and 98 Pounds Coſts of Suit. 
made of Knight of the Shire for the ſaid The Defendant, Sir William Soame, there- Aung 
County, in the Room of Sir Henry North, upon brought a Writ of Error, before the Z. 
then lately deceaſed ; and the Plaintiff being | Juſtices of Common-Pleas, and the Barons of 

duly elected Knight for that County by the | the Exchequer in the Exchequer-Chamber, 
= Number of Freeholders, and the | to reverſe the ſaid Judgment; and it was re- 

Writ returned by the Defendant into Chan- verſed by the Opinion of two of the Juſtices 
cery, together with an Indenture between | of the Common-Plzas, and the four Barons of 7* 74: 
him, the ſaid Sheriff, and the Electors of the.| the Exchequer, who held it to be erroneous, {4 
aforeſaid Election of the Plaintiff; yet the | Sir Robert Atiyns and Sir William Els, 
Defendant, the Sherriff, Offici: ſui debitum | Juſtices of the Common-Pleas, however, were 
minime ponderans, ſed machinans & malitioſe | of Opinion, that the ſaid Judgment was good. 
intendens ipſum Samuelem in hac parte minus After the Revolution, Sir Samuel Barnar- Jie Ri 
rite pregravare, and to deprive the Plaintiff | d;/on brought his Writ of Error in the Houſe «m4 
of the Truſt and Office of one of the Knights | of Peers, to reverſe the Reverſal of the Judg- — Haſs 
of the Shire for the ſaid County, and to | ment given in the Excheguer ; but the Houle 
cauſe the Plaintiff to ſpend great Sums of | affirmed in the Reverſal of the ſaid Judg- 
Money ; falſe, maliciouſſy, and deceitfully, | ment. The Editor of this Trial hath not 
returned into Chancery, together wlth the a- = us any of the Arguments of the Coun- 
ſoreſaid Indenture, another Indenture annexed | ſel in the Court of Kings-Bench, or in the 
to the ſaid Writ, purporting the ſame to be | Excheguer-Chamber, either for the Plaintiff 
made between him the ſaid Defendant, then | or Defendant. All the Arguments we meet 
Sheriff, of the one Part, and divers other | with are thoſe of Sir Robert Athyns and Sir 
Perſons, declaring that the ſaid other Perſons, | William Ellys, Juſtices of the Common-Pleas 
as the greater Part of the Freeholders of the | (in the Excheguer- Chamber) for affirming the 
ſaid County, did chuſe one Sir Lionel Tal- Judgment given in the King's-Bench ; and the 

mach, Bart. otherwiſe called Lord Hunting- | Arguments of the Lord Chief Juſtice North 
towre, Knight of the Shire for the ſaidCounty; | for reverſing the ſaid Judgment. 
whereas in Truth the ſaid Lionel was not cho- | The two Judges that argued for confirm- I, 
ſen by the greater Part: By Reaſon of which | ing the Judgment given againſt the Defend- fr 
falſe Return of the ſaid other Indenture, the | ant, in the Court of King's-Bench, held, iſt, 75 oth 
Plaintiff could not be admitted into the lower | That the Matter, ſet forth in the Plaintiff's 

Houſe at the Return of the ſaid Writ, nor | Declaration, was AQtionable: 2dly, That 

till along Time after; when he had petition- | the Wrong and Injury complained of, was 

| ed the Commons, and ſpent divers great | ſuch as the Law gave him a Remedy for: 

1 Sums of Money, proving his ſaid Election, And 3dly, That he had taken his proper Re- 

and ſuſtained great Pains and Labour in that | medy, by bringing his Action on the Caſe. 

Behalf: But on the 20th of February, 26 They inſiſted that, where a Wrong or In- 

| Car. II. he was admitted into the Houſe, | jury was done, and a Particular Damage 

4 and his Election declared good; and avers | ſuſtained, there the Common Law gave a 

1 his Damages amounted to 3000 /, Remedy by Action. | 


1. From 
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7 e Nature and Quality of the | Ditch, and receive a particular Damage, he 1674. 
* II. wa gh Fog to do Right to all: For, | may have his Action upon the Caſe, int 8 
WS {ſhould there be any Caſe where a Perſon | him that made the Ditch: So in this Caſe, 8 
might receive an Injury and Damage, and | this falſe and double Return was an Injury to 
yet have no Remedy or Redreſs, the Law | the King and Kingdom: But it was more 
would be defective. particularly an Injury to the Plaintiff, in 
2. From the Nature and Definition of an | that he was for ſome Time deprived of the 
Action in our Law Books, which is declared | Honour done him by his Country; hindred 
to be nothing elſe but a Means or Remedy for of diſcharging the ruſt committed to him 
a Man to have Right done him, that has re- by his Country; of doing Service to the 
ceived Wrong and Injury. ing and Kingdom; and hindred of his 
Then they . to ſhew, that there Wages. And ſince it ſo nearly concerned the 
was a Wrong or Injury done to the Plaintiff, Government, they that were Judges ſhould 
and a particular Dam: ſuſtained by him: | be the more careful to diſcharge ſuch Abuſes 
He had, they cheek, the Honour to be | committed by Sheriffs in Elections: It was 
choſen to that great Truſt and Employment | of vaſt Concern to the King and King- 
of a Knight of the Shire, by which he was dom, that Elections ſhould be fair, and Re- 
entitled to ſeveral great Privileges, and to | turns ny made, without Partiality and in- 
Wages for the Time he ſerved. And the | direct Means uſed ; and they ought to en- 
Defendant having the Office of Sheriff, and | courage all Remedies againſt ſuch Abuſes and 
being bound by his Office and Oath to do juſt- | Practiſes: Beſides, the Plaintiff had been put 
ly and truly, and well knowing the Plaintiff | to great Expences, and undergone great La- 
had the only Right to be returned; yet falſely, | bour and Trouble, which was a private and 
maliciouſly, and deceitfully, to deprive him | particular Damage, and therefore entitled 
of his Truſt and Office, and on Purpoſe ' to | him to his particular Action. 
put him to great Charges, had returned a-] The Statute of 7 Hen. IV. Cap. 1. re- 
nother Perſon with him ; by Means whereof | cites, that the Commons made Complaint ; | 
the Plaintiff was hindered from fitting in the | to the King of the undue Election of Knights of 1 
Houſe, put to great Expence, and underwent] the Counties which, the Preamble ſays, were 1 Uh 
great Trouble and Labour; after which, | ſometimes made by the Affection of the She- N 
they thought it could not be made a Queſtion, rifts;and that Statute, to prevent ſuch Abuſes; | 11 
whether the Plaintiff had received a particular | appoints the Return of Indentures under the We 
Damage. Should a Man have an Action for | Seal of the Sheriff, and the Seals of the Electors. f 
a Penny Treſpaſs, for an Aſſault and Battery, | The Statute of 11 Hen. IV. cap. 1. re- 
where one only lift up his Hand to ftrike, | cites, that no ſpecial Pain is ſet upon the [ 
or fora few ill Words ? and ſhould he have no | Sheriff, if he makes a Return contrary to U 
Action for ſo notorious an Injury as this? former Statute; and therefore authorizes the 
Then they proceeded to anſwer the Ob- Judges of Aſſize to inflit a Penalty of 100 
jections of thoſe that agreed for the Defendant | Pound upon the Sheriff; and the Knights un- 
Sir William Soame, which Sir Robert Athyns 8 were to loſe their Wages. 
obſerved, had miore Wit than Weight in he Statute of 23 Hen. VI. cap. 15. ſets 
them: The Difficulty, he ſaid, lay rather | forth the great Abuſes committed in Electi- ! 
in the great Power and Intereſt of the Parties | ons, reciting, that of late divers Sheriffs, a 
to the Action, and of thoſe that concerned | for their ſingular Avail and Lucre, had not 
themſelves in the Example and Conſequence | made due Elections of Knights; and enadts, 
of it, upon a politick Account, than from | that ſuch Sheriff ſhould not only incur the ; 
any Uncertainty in the Law: There was a | Pains inflited by the 8 Hen. VI. cap. 7. (via. Nin. 
Deſign, he feared, to model the Parliament] forfeit too Pounds to the King, and ſuffer a | {8 
to the Humour of the Court; and cited Sir | Year's Impriſonment without Bail, ) but he I. 
Edward Coke, 10 Rep. fol. 6. where he af- | ſhould forfeit to the Perſon duly choſen and not If 1 
firmed, That he never ſaw any Caſe of great | returned, an ioo Pound more; theParty griev- | 16 4 
Value proceed quietly, without many Ex- | ed commencing his Action within three 7 Lal 
ceptions in Arreſt of Judgment. Months after the Beginning of the Parliament; WRAY | 
* 1. To the firſt Objection, That this was | and the Perſon unduly returned, was to forfeit 11 
| ND. a Matter of a publick Nature, and therefore | likewiſe an 100 Pound to the King and 100 |  K'0 7 wn 
* the Action ought not to be brought by a private | Pound to the Party wrongfully kept out. 1 
Man, or the Satisfaction made to any one So that a Perſon elected a Knight, and not | 1 
Man. N returned, is by this Act declared to be agriev- 
Anſio. It was anſwered, that publick In- ed and wronged : And if he have a particular 41138 
juries indeed, where all or very many were | Wrong done him, it follows, that he ought Nein 
concerned, were proper for a publick Pro- to have a particular Remedy and Satisfaction 208 
ſecution, as in the Name of the King; | by the Common Law, if theſe Statutes had 41. 
or by a Preſentment at a Leet or Quarter- | never been made; for theſe Statutes do not {| As | 
Seſſions, &c, But if a particular Man re- | make him a Party grieved, but mention him | 
ceive a particular Damage, by the pub- | as being ſo before; and, if he wereſo, the | 
lick Offence or Injury, he ſhall have his | Law gave him a Remedy. M 
Action, which is conſiſtent with the Pro- | 2. The ſecond Objedtion was, That this 11+ 
22 for the Publick, as if a Man make a | Action, concerning the Election of a Knight to in 
itch in the King's High-way: This is a ſerve in Parliament, belonged to the uriſ- 14 
72 Wrong, and preſentable at the Leet: diction of the Parliament only, and ed not ie 
ut if a Man and his Horſe fall into that to be determined by any inferier Court. | | Wit: 
x | 0 a 
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1674. 


26 Car. II. 


To this it was anſwered, That the Right 
of Election was not called in Queſtion: That 
was determined by the Houſe of Commons: 
This Action was in Purſuance of that De- 
ciſion, and grounded upon it; and there are 
ſeveral Caſes that concern the Parliament, 
that the Judges of Veſtminſter-Hall have not 
at all Times taken nizance of; as what 
is a good Seffion of Parliament, and what 
makes a Seffion ; whether Acts of Parlia- 
ment are in Force, or not; and when the 
Members are entitled to Privilege. 

And here, taking an Opportunity to en- 
quire into their Juriſdiction, Sir Robert At- 
Hn mentioned the Opinion of Sir Robert 
Cotton, who affirms, That Writs of Sum- 
mons for Knights of the Shire to ſerve in 
Parliament began in the 49th Year of Hen. 
III. and that the admitting Commoners into 
Parliament was done with a Deſign of leſſen- 
ing and curbing the Power of the Lords, after 
the Defeat of the Earl of Leice/ter, and the 
Barons, at the Battle of Eveham. To con- 
firm which Opinion, it was obſerved, That 
the firſt Writ to the Sheriffs to ſummon 
Knights from every Shire, was found upon 
Record in the Cloſe Roll, 49 Hen. III. 
the very ſame Year: And Mr. Prynne, 
in his Preface to Sir Robert Cotton's Abridg- 
ment of the Records, ſays, The King and 
Lords were antiently Fudges of the Legality of 
Elections of Members of the Houſe of Com- 
mont, even till the Time King Henry VII. 

But (adds Sir Robert Atkyns,) We know 
that the Houſe of Commons is now poſleſled 
of the Juriſdiction of determining all Queſti- 
ons, concerning the Election of their own 
Members, ſo far, at leaſt, as concerned their 
being admitted or excluded from ſitting 
there: And here the Plaintiff ſnews the De- 
termination of the Commons to be on his 
Side; and not only alledges that he was duly 
elected, but ſo returned by the Defendant 
himſelf: And that, though he were ſome 
time hindered from ſitting, on Occaſion of 
the falſe Return, and the Election brought into 
Queſtion by it, yet had he proved it clearly 
to the Houſe, and was admitted; and, taking 
it for granted that he was duly elected, he ſu- 
ed in the Xing s-Bench by this Action, to re- 
cover Damages for the Injury done him by the 
Defendant; for which the Houſe of Com- 
mons could not help him, having no Juriſdicti- 
on for that Purpoſe: they are not empowered 
to adminiſter an Oath, or give Damages. 

3. It is objected, in the third Place, That 
this is an Action of a new Invention : Never 
any ſuch was brought before, unleſs that of 
Nevil againſt Stroud, which never received 
any Determination. 

To which it was anſwered, That this was 
new indeed in the particular Circumſtances, 
as being brought for a malicious, double Re- 
turn; but it was not new in the general Na- 
ture of the Action: For nothing was more 
common than Actions upon the Caſe where 
an Injury was done, and Damages ſuſtained ; 
and Actions on the Caſe had been brought e- 
ven 12 Sheriffs, for falſe Returns, in leſ- 
ſer Matters; and that, where there was no 


Malice, or any of the aggravating Circum- | he was not to be ſued for it. 


ſtances that were in this Caſe particularly: 
Actions have been brought againſt Sheriff; 4 
returning Juries inſufficient to pay Iſſues, and 
for not warning a Man in due Time, upon a 
Writ of Premunire, or Attachment, where. 
by he ſuſtained Damage: Though this was 
but a bare Neglect, or Omiſſion, the loweſt 
of all Injuries ; and yet, being accompanied 
with a particular Damage to the Party, and 
there was no Malice on the Sheriff's Part, 
it was held the Action would lie; much more 
ſhall the Action lie againſt the Sheriff in this 
Caſe, where the Return is not only falſe, but 
he knew it to be falſe; and did it maliciouſly, 
with a Purpoſe to hinder the Plaintiff from 
ſitting, and to put him to Expence ; and the 
Plaintiff had actually received conſiderable 
Damages. 

Caſes omitted and new, do often preſent 
themſelves ; but every new Caſe does not re- 
quire a new Law; for then the Legiſlative 
Power muſt be exerciſed continually : Though 
it differs from former Caſes in Circumſtances, 
it may fall under a general Rule, and be pro- 
ceeded upon by Parity of Reaſon. Till of late 
Vears Sheriffs have given no Occaſion for the 
like Action: We nd no double Returns in 
antient Times: The Common-Law complies 
with, and conforms to, the general Opinion 
and Genius of the Kingdom, and values what 
they generally eſteem and value, and diſeſ- 
teems what they value not. 

Heretofore an Election to ſerve in Parlia- 
ment was not ſo deſirable, and ſo much ſought 
after as it is now. A Patent of Exemption 
was granted, 42 Ed. I. to the Town of 
Torrington, on the Petition of the Inhabitants; 
reciting, that the Men of that Town never 
uſed to ſend Burgeſſes to Parliament, till the 
Sheriff, 21 Ed. I. ſummonitos 660. malitioſe 
retornavit : So that (ſays Sir Robert Athyns 
a malicious Return to Parliament was no new 
Thing; and, as the Plaintiff in this Action 
had well ſued the Sheriff, for returning another 
with him, ſo he made no Doubt, as the Caſe 
then ſtood with the general Humour and O- 
pinion of the People, thoſe of Torrington 
might have had their Remedy againſt the 
then Sheriff, for returning them ſummoned: 
The Law was ſtill the ſame, in that it ſtill 
ſet a Price and Eſteem upon that which the 
People generally eſteemed and valued. 

4. The fourth Objection was, That there 
was not one Caſe in Law parallel to this, tor 
a Sheriff to be ſued for returning the whole 
Truth, and ſomething more than the Truth; 
though Actions for falſe Returns were fre- 
quent. 

To this it was anſwered, That this Action 


| was for a falſe Return, and ſomething more. 


The Plaintiff alledges, That he did make a 
falſe Return, and the Jury having found it ſo, 
it muſt be believed. Though the Sheriff re- 
turned the whole Truth; yet, with that 
Truth he returned a Falſhood, and, till it 


the Truth, and, in the mean Time, the 
Plaintiff ſuſtained all his Damage. | 

5. It was objected, That the Sheriff herein 
afted as a Fudge; and therefore, if he erred, 


was examined, it could not appear which Was 
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The Anſwer to which was, That this was 


6 Car. II. true, where one was a Judge of Record ; but 
— here, the Sheriff was no more thanan Officer 


| Arguments 

fo reverſing 

| the Jack 
ment, 


inted to take the Poll. 

Object. 6. The Statute 23 Hen. VI. Cap. 7 5. 
hath provided a Remedy againſt the Sheriff for 
Abuſes committed by him at E leftions 3 and 
particularly, gives 1007. to the Knight in- 
jured : And the Preamble of that Act, reci- 
ting, that a convenient 8 for the Party 
grieved, was not ordained in the formerStatutes, 
it was inferred from thence, that there was 
no Remedy for the Party grieved, at Com- 
mon-Law, before that Statute, To this it 
was anſwered that they had already ſhewn that 
there was a Remedy at Common Law, before 
that Statute ; and this Statute, being in the 
Affirmative, did not take it away, only gave 
another Remedy : And they put ſome Caſes, 
where Acts of Parliament had given Re- 
medies ; and yet there were other Remedies 
before, at Common Law, and the Party 
might ſue for either. Roll. Ar. 1 Part. 
Fol. 93. Caſe. 20. 

The Lord Chief Juſtice North, who ar- 
gued for the reverſing the Judgment given 
againſt the Sheriff, took the following Me- 
thod. 

1. He endea voured to remove the Preju- 
dices the Caſe lay under: | 

2. Gave his Reaſons againſt the Action: 
And 

| 3. He conſidered what had been ſaid on 
the other Side, to maintain the Action. 

1. He endeavoured to remove that Preju- 
dice, That, becauſe an Action lay for the 
falſe Returns of Sheriffs, therefore it ought 
to lie in this Caſe; for, he obſerved, there 
were ſeveral material Differences between or- 
dinary Returns, and this Caſe: In ordinary 
Returns, the Party is concluded, and with- 
out Remedy: In ordinary Caſes, the Sheriff 
may, and often does, take Security of the 
Plaintiff; or the Sheriff hath Means to ſecure 
himſelf by Law. 

But, in this Caſe the Party is not conclud- 
ed; for upon a Petition to the Parliament, 
they may cauſe the Return to be altered: Nor 
may the Sheriff take Security of the Parties: 
This would be criminal in him: Nor can the 
Sheriff make a fruitleſs Return, or obtain the 
leaſt Delay to conſult his Safety. Theſe Dif- 
ferences are of that Nature, that they change 
the Caſe; and no Man can infer, becauſe an 
Action lies for falſe Returns in ordinary Ca- 
ſes, therefore it lies in Caſe of a Return to 
Parliament. 

2. He gave his Reaſons againſt this Action. 

1. Becauſe the Sheriff, as to the declaring 
the Majority, was Judge; and no Action 
would lie againſt a Judge, for what he did 
judicially. There are many Qualifications, 
of whic 
as I, Whether the Elector have forty Shil- 
lings per Annum. 2. Whether it be Freehold. 
3. Whether he have it by a fraudulent Giſt, 
only to get a Vote. 4. Whether the Can- 
didate be reſident. And, 5. of many Inca- 
pacities, ſuch as Bribery, Force, Sc. Such 
Queſtions frequently ariſe, and are of ſuch 
Helin, that a Committee de- 
\ 0 1 f 


the Sheriff is Judge in this Caſe; 


termines one Way, and the Houſe another: 


ons, and is to look no further; he anſwered 
the Statute had, indeed, given the Sheriff 
Power to adminiſter an Oath; but, the Sta- 
tue did not ſay, that whoever took that Oath, 
ſhould have a Voice; neither did the Statute 
of 23 Hen. VI. ſay, that the Sheriff ſhall not 
be charged with a falſe Return, that purſues 
this Way: If it ſhould be known to the She- 
riff, that the Man, taking ſuch an Oath, 
ſwears falſe, the Sheriff muſt determine, ac- 
cording to his own Judgment, and not b 
what is ſworn: Concluding, that the Sheriff, 
therefore, as to declaring the Majority, was 
Judge ; and, that there was the ſame Reaſon 
he ſhould be free from ſuch Actions, as any 
Judge in Weſtminſter-Hall. 

It ought to be conſidered, alſo, what Diſ- 
advantages a Sheriff lies under ; what a Noiſe 
and Crowd there uſually is at ſuch Elections; 
what Importunity ; nay, what Violence he 
ſuffers ſometimes from the contending Par- 
ties: No other Judge had more need of Cou- 
rage and Reſolution to determine uprightly : 
No other Judge determined in Caſes of great- 
er Conſequence to the Publick, or greater Dif- 
ficulty; and, ſhould he be expoſed to ſuch 
Actions, he would have trouble enough. Let 
him return never ſo uprightly, the Party 
that is rejected will revenge it by a Suit, eſ- 
pecially if he may ſue at common Law, to 
have boundlef Damages, without running 
8 to himſelf, but the Loſs of his 

8. 

2. His ſecond Reaſon againſt the Action, 
was, that it belonged to the Houſe of Com- 
mons, to examine both the Right of Election, 
and the Behaviour of the Sheriff: That theſe 
were incident; and, indeed, the only Conſide- 


rations that could guide them in the Trial of 


ſuch Cauſes, if they were allowed: As it was 
admitted, that the Parliament was the only 
proper Judicature to determine the Right of 
Election, and cenſure the Behaviour of the 
Sheriff: How could the common Law try a 


without which the Cauſe could not be tried ? 
No Action upon the Caſe will lie for a 
Breach of Truſt, hecauſe the Determinati- 


not belong to the Common Law, but to the 
Court of Chancery; and the Reaſon of this 
Caſe is as much ſtronger, as the Parliament 
ought to have more Regard paid to it, than 


| the Court of Chancery. 


They objected, indeed, that this Caſe might 
be tried after the Parliament had decided the 
Election; for then, what the Common Law 
could not try, was determined ; and as the 
Parliament could not give the Plaintiff the 
Coſts he was put to, theſe were to be recover- 
ed at Common Law. 

Thus they would have the Determination 
of the Parliament, binding to the Sheriff, 
which could not be; for that Diſpute was 


called to anſwer for himſelf; and it was 
againſt Law that any Judgment or Proceed- 


ing betwixt other Parties ſhould bind the 
| 4 K Inte- 


Cauſe, that could not determine thoſe Things, 


on of the principal Thing, The Truſt, docs 


1674. 


And, though it be objected, that the Sheriff 26 Car. II. 
may give an Oath concerning all Qualificati. WYY 


between other Parties, and the Sheriff was not 
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A CRITICAL REVIEW of 


1674 Intereſt of a third Perſon, or any Way con- Houſe is as much every Man's Damage, a8 16 
26 Car. II. clude him. It was not fit that the Sheriff, who] the Plaintiff's ; and, conſequently, neither 26 di. I 
was not admitted to controvert their Determi-| he nor any particular Man can have an Ac. www 
nation, ſhould be conclued by it, and an Acti- tion for it, except where a ſpecial Loſs is 
on brought upon it to make him Pay theReck-| occaſioned by it, and here is no Loſs to the 
oning : Had the Parliament believed, when] Plaintiff: For to fit in Parliament is a Service 
they determined this Election, that they paſſed| in the Member, for the Benefit of the King 
Sentence againſt the Sheriff to pay 8ool. they | and Kingdom, and not for the particular 
would, and ought in Juſtice, to have heard Profit of the Member : For which Reaſon 
his Defence, before they determined it: For, | the Statute of 23 Hen. VI. does not give 
had he been allowed to defend himſelf, he | the Action to the Party for his particular 
might have ſhewn a Majority, or an Equality | Damage ; but the Action given is a popular 
of Voices; but, as he was not heard, ſo was | Action, only the Party grieved hath a Pre- 
he not fo much as cenſured in that Diſpute. | ference for fx Months: But, if he does not 
Nor does it follow that, becauſe the Par- ſue within that Time, every Man elfe is at 
liament cannot give Coſts, therefore this | Liberty to recover the ſame Sum. 2. And 
new deviſed Action mult lie, to help the Par- | as to the Pains and Charges he was put to, 
ty to them; for then ſuch an Action muſt | this was not occaſioned by the Sheriff, but by 
lie wherever a Wrong is to be remedied by | the Deliberation of the Houſe ; and why 
Courſe of Law, and no Coſts are given for | ſhould the Sheriff pay for that? It was a Courſe 
it. taken by the Parliament, for their own Sa- 
At Common Law, no Coſts were given] tisfaction, and they found no Fault with the 
in any Caſe, and many Caſes remain at Sheriff for putting them to that Trouble. 
this Day, where the Statutes have given no] Had Sir Samuel Barnardiſton been returned 
Coſts; and yet no Actions will lie to recover | alone, and the Lord Huntingtowre had pe- 
thoſe Coſts. Beſides, the Parliament have | titioned againſt that Return, there had been 
had this Matter under Conſideration, as ap-| the fame Charge to have defended that Re- 
pears by the Statute 23 Hen. VI. and have turn ; ſo that it was the Conteſt of the op- 
appointed what ſhall be paid by the Sheriff poſite Party that occaſioned the Charge, the 
that offends, (viz.) 100 J. to the Party, and | Deliberation of the Parliament that occaſion- 
100 J. to the King, beſides a Year's Impri- | ed the Delay; but neither of them can be 
ſonment. The Parliament have ſtated what | imputed to the Sheriff. 
ſhall be paid for Compenſation, and what | 'There is no Difterence between this Caſe, 
for Puniſhment ; and would have provided | and that of bringing an Action againſt a Jur 
for Coſts if they had thought fit. for maliciouſly, knowingly, and on Purpoſe 
3. His third Reaſon againſt this Action, to put the Party to Charges, finding a Mat- 
was, becauſe a double Return was a lawful | ter ſpecially, whereby great Delay, and 
Means for the Sheriff to perform his Duty in | great Expences happened, before the Party 
doubtful Caſes; and, if ſo, all the Aggra- | could obtain Judgment; and yet no Man will 
vations of falſe malitioſe & ſcienter, will not | affirm that an Action lies in that Caſe. 
make the Thing actionable; for, whatever | Beſides, in this Caſe the Damages are 
a Man may do for his Safety, cannot be the | found entire; and if both Parts, (v:z.) the 
Ground of an Action. not ſitting in the Houſe, and the Pains and 
If the Parliament did not allow a double | Charges, are not both actionable Cauſes, the 
Return, in doubtful Caſes, they ought never | Judgment is for that Cauſe erroneous, It is 
to accept a double Return; but this muſt of | to be preſumed, the Wages of Parliament 
Neceflity be the Courſe in doubtful Caſes : | will not be mentioned for Damages; for, in 
For, ſuppoſe the Election to be equal, or | moſt Places, they are only imaginary ; but if 
that the Election is void for Force, if the | there were to be any Conſideration of them 
Sheriff doubts of the Validity of ſome Voices, | that would not alter the Caſe, for they were 
ſhall he tranſmit his Doubts ſpecially to the | due as from the firſt Day, and ſo no Damage 
Parliament? Was there ever any ſuch Thing | can be pretended on that Score. 
done? Was there ever any other Way but to 5. A fifth Reaſon againſt this Action, is 
make a double Return, and fairly leave it to | drawn from the Statute of 23 Hen. VI. It 
the Deciſion of the Parliament. is admitted that, if an Action lay at Com- 
The Practice has been hitherto, to receive | mon Law, this Statute hath not taken it a- 
double Returns; and in this very Caſe the | way, there being no Negative Words in it ; 
double Return was accepted, and the Sheriff | but it is not likely the Parliament would have 


— AS — ER by. . 22 


| 


no Way puniſhed for it, as he would, and 
ought to have been, if he had been blameable: 
And, as double Returns are accepted, and 
allowed by Parliament, they muſt be lawful : 
10 if ſo, this Action is not maintain- 
able. 

4. A fourth Reaſon againſt this Action, 
was, that there were no legal Damages oc- 
caſioned by the Sheriff: The Damages laid 
in the Declaration, are, 1. The being kept 
out of the Houſe. 2. The Pains and Charges 
the Plaintiff was put to, to get Admittance into 


the Fuſe, But his being kept out of the 


made that Law, if there had been a Remedy 
for the Party before: If the Courts of Jul- 


tice had by the Common Law, Juriſdiction 


to examine Miſdemeanors concerning Re- 
turns, what needed the Parliament to have 
provided Law after Law, to give them Power 
therein; and, at laſt, to give theParty grieved 
an Action? Can any Man imagine, but that 
the Parliament took the Law to be, that the 
Party was without Remedy before ? It 1s ob- 


jected, that in thoſe Times it was reckoned 4 


Damage to be retained to ſerve in Parliaments 


which is the Reaſon that no Man then did 
bring 
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16744 bring his Action againſt the Sheriff for a falſe 
6 Car. I Return: But this cannot be true, for the 
Statute calls him the Party grieved, and pro- 
vides a Remedy for him; and we ſee by the 
many Statutes about thoſe Times, that it 
was a Miſchief very frequent, and there 
wanted no Occaſion for ſuch Actions; which 
extremely ſtrengthens the Argument, tha 
no ſuch Actions could be brought by the 
Common Law : By Littleton's Rule it may 
be concluded, therefore the Action will not 
lie, for if it could have lain, it would have 
been brought before now : 

Where a Sheriff miſtakes the Perſon in his 
Return, he incurs the Penalty of 23 Hen. VI. 
though it be without Malice ; but the Courſe 
of the Parliament prevents his Suffering for 
this, by ſending for the Sheriff, and cauſing 
him to amend his Return ; and from thence- 
forth the amended Return is the Sheriff *'s Re- 
turn; and there is no Record that can war- 
rant any Action to be brought for a falſe Re- 
turn. The Sheriff is ſecure from any Action 
that can be brought upon that Occaſion ; for 
which Reaſon there has of late Years been no 
Recovery upon the Statute, becauſe all Per- 
ſons chuſe rather to compel the Sheriff to a- 
mend his Return, that they may be admitted 
to fit in the Houſe, than to take their Reme- 
dy upon the Statute z for no Man can recover 
on the Statute firſt, and afterwards have the 
Return amended ; upon that Statute a Man 
cannot have a Remedy at Law; and alſo in 
Parliament ; which ſeems to be wiſely provid- 
ed, to prevent any Contrariety of Determi- 
nations. ; 

6. The fixth Reaſon againſt this Action, 
was, that the Sheriff is not permitted to take 
Security to ſave himſelf harmleſs in ſuch Ca- 
ſes: And no Caſe can be put in our Law, 
where a Man is compelled to judge without 
Deliberation, and cannot take Security ; and 
yet ſhall be liable to an Action. 

It is objected by the other Side, that here is 
Malice found by the Verdict, and there can be 
no Danger or Inconvenience inpuniſhingMa- 
lice : But Malice upon which they would have 
the Scales turn in this Place, is not a Thing 
demonſtrative, but interpretative, and lies in 
Opinion, and may give a Handle to any Man, 
to puniſh another by: This very Caſe ſhews 
that a good Man may reaſonably be afraid ot 
the Event of his Defence in ſuch a Caſe; for, 
though the Matter went through a ſtrict Ex- 
amination in Parliament, it was, at laſt, 
decided but by a few Voices, and no Obſerva- 
tion made of the Sheriff *'s Miſcarriage there, 
though it appeared upon the Trial, that the 
Sheriff was guided by the Advice of his Friends, 
of Counſel, and of Parliament Men, who 
told him the only ſafe Courſe was to make a 
double Return; yet the Jury condemned him 
to pay 800 J. againſt the Le of the 
Court of King's- Bench. The Judges declar- 
ing publickly, that they could not have given 
ſuch a Verdict, they could not concur with 
the Jury in their Opinion: The Words 2 
& malitioſe, were grown Words of Courſe, 
and put in every Action; Juries many Times 
had no regard to them; and if they ſhould 


Action without a fit ſubject Matter, all the 
Actions of Mankind would be liable to Suit * 
and Vexation. = | 

As to what is urged on the other Side, 
That where Falſity, Malice, and Damage do 
concur, there muſt be a Remedy at Law : This 
is generally true, but not univerſally ; it does 
not hold in the Caſe of a Judge, of an In- 
dictor, or a Witneſs, nor of Words that im- 
port no legal Slander, though they may bring 
Damage; and the Reaſons that exempt thoſe 
Caſes from the general Rule, have the ſame 
Force in this, 

The Judges have ſometimes permitted a 
new kind of Action : But it has ever been 
upon great Deliberation, and where a gene- 
ral Convenience required it: The Common 
Law (it has been ſaid) complies with the Geni- 
us of the Nation. I do not underſtand the Ar- 
gument: Does the Common Law change ? 
Are we to judge of the Changes of the Genius 
of the Nation? Whither may general Noti- 
ons carry us at this Rate? For my Part, 1 
think, though the Common Law be not 
written, yet it is certain, and not arbitrary : 
We are ſworn to obſerve the Laws as they 
are, and I ſce not how we can change them 
by our Judgments, As to the Genius of the 
Nation? J hat is moſt proper to be conſider- 
ed of by the Parliament, who have the Power 
of altering the Laws. | 

In the Caſe at Bar, I look upon the Sheriff 
as a particular Officer of the Parliament, for 
the managing Elections, and as if he were 
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6 Car. II. 
or 


not Sheriff: I look upon the Writ, as if it 


were an Order of Parliament, and had not 
the Name of a Writ : ITlook upon the Courſe 
of Parliament, which we pretend not to know, 
to be incident to the Conſideration of it: So. 
that it ſtands not upon the general Notion of 
Remedy in the common Courſe of Juſtice. 
My Brother Maynard indeed tells us, We 
are not to think the Caſe too hard for us, 
becauſe of the Name of Courſe of Parliament : 
For Judges have puniſhed Abſentees from 
Parliament ; they have determined what is 
a Parliament, what is an Act of Parliament, 
how long an Ordinance of Parliament ſhall 
continue, and may puniſh T reſpaſſes done in 
the very Parliament; which I ſhall not diſ- 
pute: But ſince I cannot find, that Courts of 
Juſtice have, at any time meddled with Caſes 
of this Nature, but upon Expreſs Power given 
them by Acts of Parliament, I cannot conſent 
to this Precedent: I am confident, when 
there is Occaſion, the Parliament will diſcern 
it; and make Laws to enlarge our Power; 
and I fee no Harm in the mean time, if She- 
riffs ſhould be ſafe from this new deviſed Ac- 
tion, Which they call the Common Law : If 
they miſdemean themſelves, they are anſwer- 
able to the Parliament, whoſe Officers they 
be; or may be punifhed by the Statutes 
made for regulating Elections: I conclude 
therefore, that the Judgment was not war- 
ranted by the Rules of Law ; that it intro- 
duced Novelties of dangerous Conſequence, 
and therefore ought to be reverſed. 


make the Words falſo & malitioſe ſupport an 


| The Judgment of the King's-Bench, as 


has been intimated already, was accordingly 


| reverſed in the Exchequer-Chamber ; and 


when 
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oo n. When Sir Samuel Barnardifton brought his| quired to be choſen by the Writ or Prec t 16 
20 Car. HI. Writ of Error in the Honſe of Peers, Anno | the like Remedy may be had againſt him, and 26 Ge l. 
| 1689, to reverſe the Reverſal of the Judg-| the Party or Parties that procure the fame. www 
ment given in the Exchequer, the Houſe of| or any of them, by the Par grieved, x 
Peers confirmed the Reverſal of the ſaid Judg-| All Contracts, Promiſes, onds, and Se.. 
ment. curities, to be given to procure the Return 
Five Lords only entered their Diſſent, for| of any Member to ſerve in Parliament, ſhall 
the following Reaſons, | be adjudged void : And whoever makes ſuch 
I. Becauſe they apprehended it was a de-| Contract, or gives any Gift or Reward to 
re 3.4 4, nying Sir Samuel Barnardiſton the Benefit of | procure ſuch falſe or double Return, ſhall 
on the cen- Law, which gives Relief in all Wrong and| forfeit 300/. one third to the King, another 
frming the Injury: And though this be an Action of the] to the Poor of the Place, and the other to 
1122 firſt Impreſſion, yet there being a Damage to | the Informer, with Coſts of Suit. 
the Plaintiff, the Common Law gives him! All Actions upon this Statute to be brought 
this Action to repair himſelf; and if it were] within two Years after Cauſe. 
not ſo, there would be a Failure of Juſtice, | The Copy of the Clerk of the Crown's 
which-cannot be admitted. Book to be Evidence of a falſe or double Re- 
2. Becauſe the allowing this Reverſal tends | turn. 
to the giving Power and Encouragement to] In the fifth Year of Queen Anne, one 4, 4, 
Sheriffs to make falſe and double Returns, by | brought an Action on the Cafe, and declared 575 
which Means the Right of Elections will be| he was elected Member of Parliament for a © Meer 
avoided, which tends to the packing of a|certain Borough, purſuant to the Queen” —4 


8 mages; 


Houſe of Commons, and may overturn the Writ, &c. and that the Defendant returned miſail, 


| 
| 
| 


PE Poe » » 4 Lo 


whole Frame of Government, and eſtabliſh 
what Religion and Government a packed 


Parliament think fit. 


Bolton. S. Stamford 
Macclesfield, Herbert. 
P. Wharton. 


This Action was promoted by the whole 


Remarks on Poſſe of Whigs, who had ſuch an Influence 


| eween Bar- ON Jurymen, in and about the City of Lon- 


nardiſton don, in thoſe Days, that they could get 

and Scame. hat Verdicts they pleaſed ; and if they had 
carried this Point, they apprehended, no 
Sheriff would have Phe: for the future, to 
refuſe returning their Friends, where the E- 
lection was doubtful : And though, as the 
Laws then ſtood, it was the Opinion of the 
Judges, and of the Houſe of Peers afterwards, 
that the Sheriff was not liable to an Action 
on the Caſe for Damages, on making a falſe 
or double Return; yet the Statute of 7 and 
8 W. III. cap. 7. hath ſince given the Par- 
ty wronged double Damages, with Coſts of 
Suit, to be recovered in the Courts of Law, 
where a Sheriff, or other returning Officers, 
ſhall make a falſe or double Return. 

N This Statute declares, That all falſe Re- 
Dcuble Da- turns made of a Member to ſerve in Parlia- 
a falſe os ment, are againſt Law ; and if any Perſon 
double Re- ſhall return a Member to ſerve in Parliament, 
on, contrary to the Determination in the Houſe 

of Commons of the Right of Election, ſuch 
Return ſhall be adjudged a falſe Return, and 
the Party grieved (viz. The Party duly e- 
leed) by ſuch falſe Return, may ſue the Of- 
ficers and Perſons making or procuring the 
ſame or any of them, at his Election, in 
any Court of Record, at We/tmin/ter-Hall, 
I recover double Damages, with Coſts 
of Suit. 

If any Officer ſhall wilfully, falſly, and 
maliciouſly return more Perſons than are re- 


two other Perſons to be elected: And that he, 
the Plaintiff, petitioned the Houſe, and was 
adjudged by them to be duly elected, and his 
Name ordered to be inſerted in the Return, 
and the Name of another to be raiſed. After 
Verdict for the Plaintiff on Not Guilty, the 
Defendant moved in Arreſt of Judgment, 
'T hat there was no Cauſe of Action, for it 
appeared, the Plaintiff had the Effect of his 
Election: He was returned and had his Place; 


there was nothing. wanting, wherein he. 


could pretend himſelf injured, but the Coſt 
he had been at; and as to them, it ought to 
be ſuppoſed, the Houſe - conſidered them; 
And as the Plaintiff endeavoured to ſupport 
his Action by the aforeſaid Statute of 7 and 
8 Willam III. Sir Thomas Parker argued for 
the Defendant, That the Declaration could 


not be taken to be founded on that Statute, 


becauſe the Fact was not laid agreeable to it, 
nor was it ſuch an Action as was intended 
by the Statute ; for firſt, an Action ground- 
ed on a general Prohibition of a Statute, 
ought not to be for the Party only, but for 
the Crown and the Party, a Fine being due 
to the Queen for the Breach of the Statute, 
as well as Satisfaction to the Party injured. 
Per Curiam, Where a Statute introduces 
a new Law, by giving an Action where 
there was none before, or by giving a new 
Action in an old Caſe, the Plaintiff need 
aps conclude, contra formam Statuti; but if 
a Statute gives the ſaid Action, with the 
Difference of ſome Circumſtances, as double 
Damages, (as this Statute does) the Plaintiff 


muſt either conclude, contra formam Statuti, 


or make his Caſe ſo particularly within the 
Statute, that it may appear to be ſo; and be- 
cauſe he had not done it in this Caſe, Judg- 
ment was given for the Defendant. Coudell 


1 


Debates 


v. John Hill, 5 Anne B. R. 2 Salk. 504. 
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Shirley & 

Fagge 


The Caſe, 


4 Conteſt be- 


teveen the 

teo⸗ Houſes 

eoncerning 
betr Priui- 
$% 


The Counſel p 
Impriſoned by 


651. Debates and Reſolutions of 


7 - 


the Houſe of Lords and Commons, con- 


cerning their reſpective Privileges, in the Caſe of SyiRLEY and 


Facsc, Sc. 1675. 27 Car. II. 


HE Editor of theſe Proceedings has 

given us a Tranſcript of the Votes of the 

Houfe 75 Commons and their Fournals, 
in relation to this Affair, with which he has 
filled a dozen Folio Pages. T ſhall not tire my 
Readers with Matters of Form, but give them 
fuch a State of the Caſe, as I apprehend mo/t 
acceptable to them. 


Doctor Thomas Shirley having brought an 
Appeal in the Houſe of Peers, againſt a De- 
cree of the Court of Chancery, in Favour of 
Sir John Fagg, a Member of the Houſe of 
Commons; the Commons ordered Doctor 
Shirley to be taken into the Cuſtody of their 
Serjeant at Arms, for Breach of Privilege; 
with which the Deputy Serjeant acquainted 
the Doctor in the Inner Lobby of the Houſe 
of Lords: This occaſioning ſome Diſturbance 
at the Door of the Houſe of Peers, the Lord 
Mobun, being acquainted with the Matter, 
forcibly took the Warrant from the Deputy 
Serjeant, and Doctor Shirley made his Eſcape. 

The Commons, being acquainted with 
this TranſaQion, ſent to demand Juſtice of 
the Houſe of Peers againſt the Lord Mobun; 
but were anſwered, That that Lord had 
done nothing but his Duty : Whereupon the 
Commons reſolved, That whoever ſhould ap- 
pear at the Bar of the Houſe of Lords, to pro- 
ſecute a Suit againſt any Meinber of the Low- 
er Houſe, ſhould be deemed an Infringer of 
the Privileges of Parliament. On the other 
Hand the Houſe of Peers reſolved, That it 
was the undoubted Right of the Lords in Ju- 
dicature,' to determine, in Time of Parlia- 
ment, Appeals from inferiour Courts, though 
the Members of either Houſe were concerned, 
that there might not be a Failure of Juſtice, 

The Commons perſiſted, That it was an 
undoubted Right of their Houſe, that none of 
their Members be ſummoned to attend the 
Lords; and afterwards proceeded to that un- 
precedented Reſolution, That there lay no Ap- 
eal to the Furiſdiction of the Lords in Par- 
liament, from Courts of Equity ; and took in- 


| Comma, to Cuſtody Serjeant Pemberton, and the reſt 


of the Lawyers, who were Counſel in the 
Cauſe, and ſent them to the Tower, with 
their own Member . Fagg, for ſub- 
mitting to the Orders of the Houſe of Peers. 
At a Conference of both Houſes on this Dif- 
ference, the Lords inſiſted, That the Order 
of the Commons for impriſoning the Law- 
yers, was illegal and arbitrary, and an In- 
dignity offered to the King, in that his high- 
eſt Court of Juſtice, the laſt Reſort in all 
Cauſes ; that it was an Uſurpation, and a 
Breach of the Privileges of the Peers, to have 
their Orders controverted and obſtructed by 
the Lower Houſe, who were no Court, and 
had not Authority to adminiſter an Oath: 


That it was an Invaſion of the Subjects Li- 


berties, and a Breach of Magna Charta, to 


impriſon or reſtrain any Perſon of his Li- 


N. 16. III. 


berty, but by due Proceſs of Law: That 
their Lordſhips therefore had ſet at Liberty the 
ſaid Counſellors, and prohibited the Lieute- 
nant of the Tower, and other Keepers of 
Priſons, and all other Perſons, to detain and 
moleſt them. | 

The Commons anſwered, That it was no 
Indignity to his Majeſty, for the Commons 
to puniſh a Commoner by Impriſonment, who 
violated their Privileges ; that their Lordſhips 
claiming to be the ſupreme Court, and aſſert- 
ing his Majeſty to be higheſt in that Court of 
Judicature, was a Diminution of the King's 
Dignity, who was higheſt in his Royal Eſtate, 
in full Parliament: That their Lordſhips alſo 
did highly intrench on the Rights and Privi- 
leges of the Houſe of Commons, by denying 
them to be a Court, or to have any Authority 
or Power of Judicature, which, if admitted, 
would leave them without any Power or Au- 
thority to preſerve themſelves: And as to their 
having violated Magna Charta, &c. neither 
the great Charter, or any other Law, took 
away the Laws and Cuſtoms of either Houſe 
of Parliament ; nor could the Commons find 
by Magna Charta, or any other Law, or 
antient Cuſtoms of Parliament, that their 
Lordſhips had any Juriſdiction, in Caſes of 
Appeals from the Courts of Equity ; and that 
the Enlargement of thoſe Perſons, impriſon- 
ed bythe Order of the Houſe of Commons, 
and the threatning all Officers and other Per- 
ſons, who ſhould impriſon or detain them, 
was a Breach of the Privileges of the Houſe 
of Commons ; and therefore they had cauſed 
the ſaid Counſellors, &c. to be retaken by 
their Serjeant at Arms, and committed to the 
Tower. 

The King finding theſe Diſputes run very 
high, ordered both Houſes to attend him at 
Whitehall, and in his Speech told them, He 
was ſorry their Enemies had found Means to 
create theſe Diviſions among them : That he 
thought the beſt Means of compoſing theſe 
Differences, would be by free Conferences, 
where they might convince each other by 
their Reaſons, or enable him to judge rightly 
of their Differences ; but he was determined 
not to ſuffer theſe Diſputes to grow to Diſor- 
ders ; nor, while they were debating about 
* Privileges, permit his own to be invad- 
ed. | 

The Lords afterwards ſent the Uſher of the 
Black Rod to the Tower, to demand the 
four Lawyers; and Sir Fohn 228 the 
Governour refuſing to releaſe them, they ad- 
dreſſed the King to remove him from that 
Poſt; but his Majeſty anſwered, He had con- 
ſidered the Qircumſtances of the Matter, and 
was not ſatisfied how he could with Juſtice 
remove him. 

The Lieutenant of the Tower was after- 
wards ſerved with Writs of Habeas Corpus, to 
bring the four Lawyers before the King and 


Parliament: On the contrary, the Commons 


1675. 
27. Car II. 
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1675. promiſed the Lieutenant their Protection ; 
27 Car. I. and reſolved, That no Commoner, commit- 
, ted by them for Breach of Privilege, ought 
prote# him by Habeas Corpus, or any Authority what- 
A ſover, to be brought before the Houſe of Peers; 

and that the Order of the Peers, for iſſuing out 
The Parlia- the Writs of Habeas Corpus, was illegal. 
ment r- Whereupon his Majeſty, finding there was no 
Ne. Probability of ſeeing theDiſpute ended amicab- 
ly, came to the Houſe the th of June and pro- 
rogued the Parliament to the 13th of Oober ; 

then the Priſoners were releaſed of Courſe. 
The Parliament meeting again, in purſu- 
ance of their Prorogation, the 13th of Octo- 
lune, ber, the King made a Speech to both Houſes, 

Speech of the wherein he ſaid, He was more than uſually 
King's: concerned for the Event of that Seſſions; he 
thi Occaſions gid not deſire to remember the Cauſes of the 

late Prorogation, and hoped no body elſe would, 
unleſs to learn from thence, how to avoid the 
like Occaſions of Debate; defired they would 
conſider how fatal the Conſequence might be, 
and how little Benefit was like to redound to 
the People by it. 

wh ah However the Diſpute between the two 
ele Houſes, in the Caſe of Shirley and Fagg, was 

again revived this Seſſion; for Shirley having 
continued his Proceſs, the Commons again 
voted it a Breach of Privilege, and ordered 
Fagg to make no Defence at the Lord's Bar; 
and having agreed to a Conference with the 
Lords on this Subje& ; the 19th of November 
they delivered their Lordſhips a Paper to the 
following Tenor (viz.) That the King hav- 
ing recommended to them the avoiding this 
Difference, and if that could not be prevented, 
to defer the Debate till the publick Bills, for 
the Good and Safety of the Kingdom, were 
ranch, the Commons thought it a great 
Misfortune, that, contrary to that excellent 
Advice, a Day had been appointed by the 
Lords, for hearing the Cauſe between Shirley 
and Fagg, and propoſed the putting off that 
Matter fora ſhort Time; to which their 
Lordſhips ſhewing no Inclination, the Com- 
mons the next Day reſolved, That whoever 
ſhould proſecute an Appeal before the Lords, 
againſt any Commoner, from any Court of 
Equity ſhould be deemed a Betrayer of the 
Rights and Privileges of the Commons of 
England, and be proceeded againſt according- 
ly ; and ordered this Reſolution to be poſted up 
in the Lobby, Yetminfter- Hall, and other 
publick Places: W hereupon the Lords reſolved, 
T hat the Paper poſted up againſt the Judica- 
ture of the Houſe of Peers, was illegal, un- 
parliamentary, and tending to the Diſſolution 
of the Government; and ſeveral violent 
Speeches were made in the Houſe of Lords, 
particularly by the Earl of Shaftesbury, who 
+ Eari of declared, © That "THEIR ALL WAS AT 
'ftes= * © STAKE ; that though he had all the Duty 
Yi 1; imaginable for his Majeſty, and ſhould give 
; ufion, © Way to any Thing almoſt, that heſhould 
ey <« think of Importance to his Affairs; yet, in 
this Caſe, it being to alter the @onſtitution 
of the Government, which was not only 
their Lordſhip's Concern, but the Con- 
6 cern of the pooreſt Man in the Kingdom, 
he would be bold to ſay, The King could 

<< give none of them a Recompence for it. 


— 
ö ent by; 
Power, to a great Eſtate, wherein T have % cn 


* no Property fixed ? It is the maintainin N 

the Conflitution of the Government, that 2 

© cures your 2 and every Man elſe 
&« inwhat he hath. The greateſt Title, with 
ce the greateſt preſent Power and Riches, is 
but a mean Creature, and maintains thoſe 
“in abſolute Monarchies, no otherwiſe than 
<< by ſervile or low Flatteries, and upon un- 
&* certain Terms. My Lords, would you 
< be in Favour with the King? It is a very 
ill Way to it, to put yourſelves out of 2 
Capacity to be conſiderable in his Service. 
& do not find in Story, or in modern Ex- 
„ perience, but that it is better, and a Man 
is much more regarded, that is till in a 
Capacity to ſerve his Prince and Country, 
«© than he that hath wholly deprived himſelf 
& of All, for his Prince's Service: I do there- 
fore declare, that I will ſerve my Prince a8 
* a Peer, and will not deſtroy my Peerage to 
„ ſerve him. 

This Speech inflamed the Houſe of Peers to 
that Degree, that it was moved on the ſudden 
to addreſs his Majeſty to diſſolve the Parlia- 
ment, and call another (the very point Lord 
Shaftesbury aimed at ;) and being put to the 
Vote, it was carried in the Negative, only 
by two Voices (50 againſt 48:) However the 
ming, finding it impoſſible to accommodate 
the Differences between the two Houſes, pro- An ly 
rogued the Parliament on the twenty ſecond of yin 
November, to the 15th of February come 
twelve Months, that they might have time to 
cool before another Seſſion. 

I ſhall conclude this Affair with the Proteſt 
of thoſe Lords, who were for addrefling the 
King to diſſolve the Parliament; for which 
they pave theſe Reaſons : 

1. We conceive that it is according to the 7 
antient Laws and Statutes of this Realm, that 9 f; 
there ſhould be frequent and New Parlia- gig t 
ments. | Parliament, 

2. It ſeems not reaſonable that any parti- 
cular Number of Men ſhould, for many 
Years, engroſs ſo great a 'T ruſt of the People, 
as to be their Repreſentatives in the Houſe of 
Commons ; and all the other Gentry and 
Members of Corporations of the ſame Degree 


© What are empty Titles? What is Pref 


and Quality, ſhould be ſo long excluded. Nei- 


ther is it advantageous to theGovernment, that 
the Counties, Cities and Boroughs, ſhould be 
confined for ſo long a Time to ſuch Members; 
the mutual Correſpondence and Intereſts of 
thoſe = chuſe and are choſen, admitting of 
great Variations in length of Time. 

3. The long Continuance of ſuch as are 
entruſted for others, and who have ſo great 
a Power over the Purſe of the Nation, muſt 
naturally endanger the producing Factions 
and Parties, and the carrying on of particular 
3 and deſigns, rather than the publick 

d. 

And we are the more deſirous of ſuch an 
Addreſs, on account of this unhappy Breach 
between the two Houſes, for which the Houſe 
of Peers have not given the leaſt Occaſion, 
having done nothing but what their Anceſ- 
tors and Predeceſſors have done, and what is 


according 
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u Car. II. of the People: And it is in our Opinion | they were called. 


167 . 
27 Car. II 


Jenkes's a 
Caſe. 


vie Marrart ec Council, by the Examination of Sir The- 


fr his Com- 


wmtment. 


fo ſoon as he expected; in which Relation (told 


according to their Duty, and for the Intereſt | purſue thoſe great and good Ends for which 1 0 4 


Signed by Buckingham, Shaftesbury, and 
twenty more, 


b e altogether impracticable for the 
9 the Caſe ſtands, jointly to 


— 


The Caſe of Francis JENK ES, Committed to the Gatehouſe by the 
Privy Council, for ſeditious Words, 28 June, 1676. 27 Car. II. 


1676, 
WAY 
Dated at the Council-Chamber at 

Whitehall the 28th Day of June, 


1676, and ſigned by twenty of the 
Lords of the Privy Council. 


HIS is no more than the Complaint of 
Francis Jenkes, and his Friends, for 
his being committed by the Privy Coun- 
cil, for Wards _ 2 en eee n 
ö ö eing admitted to Bai 
be NR, WG Mr. Fenkes and his Friends relate, that Bail defer 
no doubt, they have been par-| they attended Mr. Secretary Williamſon with '* 
3 e Fad for which he was _ ſuffeient Bail the next Day after the Com- 
mitted appears by the following Warrant (as mitment, as they did, afterwards, the Lord 
recited by them.) | Chief Juſtice Rainsford and the Lord Chan- 
cellor; but they all gave them dilatory 
ce reas it appears to his Majeſty in | Anſwers. | 
= 25 r 2 Then they applied themſelves to the 
« mas Gold and Sir John Shorter, Knights, | Juſtices of Peace of Wieſtminiſter, at their 
c Sheriffs of the City of London; John] Seſſions; who told them there was no Prece- 
<« fhells, Common-Crier of the ſaid City, | dent of a Perſon's being bailed by Juſtices 
« and Jobn Green, one of the Attornies of | of Peace, who were commited by the Privy 
« the Lord-Mayor's Court, taken upon | Council. | 
c Oath before the Lord Chief Juſtice Rainſ- T hey applied again to the Lord Chan- 
& ford, that Francis Fenkes, of the ſaid | cellor, who told them, A little Submiſſion, 
« City, Linen Draper, did, on the 24th of | in a proper Place, would do, (wiz. a Peti- 
<« this inſtant June, at a Common Hall | tion to the Council): But they tound he 
© then aſſembled at the Cuild-hall of the | had a Mind to come out with a high Hand. 
« ſaid City, for chuſing Officers for the enſu- After the Priſoner had lain about two 
ce ing Year, in a moſt ſeditious and muti- | Months in the Gatehouſe, the Council vo- 2 Ante, 
C nous manner, openly move and ſtir the | luntarily admitted him to Bail. I cannot 2 eg 
c Perſons then preſent, that before they did |learn there was any further Proſecution ** 


27 Car. II. 


He is aſten 


« go on to the Choice of new Officers 
© (which was the only occaſion of that Aſ- 
c ſembly) they ſhould go to the Lord Mayor, 
< and deſire fim to call a Common Coun- 
ce cil that might make an Addreſs to his 
« Majeſty, in the Name of the City, to 
© call a new Parliament. And whereas the 
« ſaid Francis Fenkes being now called in, 
« and heard before his Majeſty in Council, 
C was ſo far from denying, or extenuating 
c his Offence, that he did, in a preſumptu- 
„ ous and arrogant Manner, endeavour to 


„ juſtify the ſame. 


1677. 
29 Car. II. 


Lord 
Shaftesbu- 
ty's Caſe, 


Habeas 
Corpus 
the Kee 


„ Theſe are therefore to command you, 
© to take into your Cuſtody the Body of 
© the ſaid Francis  Fenkes, herewith ſent 
© you, and him to keep ſafely, untill he 
“ ſhall be delivered by due Courſe of Law, 
« for which this ſhall be your Warrant. 


againſt him for theſe Miſdemeanors, of ſe- 
ditiouſly ſtirring up the Citizens to petition 
for a Parliament, and his inſolence to the 
Privy Council. The Man appears to have 
been one of Lord Shaftesbury's Faction, and 
was afterwards tried for a Riot in Guild- 
hall, in the Year 1683, as will appear in 
a future Trial. 

And though it be looked upon by the 
Brethren, to be ſo great a Piece of Op- 
preſſion not to bail one immediately, who 
has been committed for Sedition, and a Con- 


Court or Magiſtrate will bail one commit- 
ted for a Contempt by the Houſe of Com- 
mons: And whether the Privy Council 
have not as much Law, for committing 


and detaining ſuch a Perſon in Priſon, as 
the Commons, may be a Moot-Point. 


The Caſe of Avr Ho Earl of Su APTESBURY, on a Writ of Habeas 1677. 
King's-Bench, the 27th and 29th 


Corpus, argued in the Court of 
of June, 1677. Trin. 29 Car. 


F HE Earl was brought into Court 
| on the Return of an Alias Habeas 
Corpus; the Tenor whereof was, 
That the ſaid Anthony Earl of 3 
was committed to the Tower on the 16th 
of February, 1676, by Order of the Houſe 
of Lords, for High Contempts committed a- 


II. 


gainſt that Houſe ; to remain in Cuſtody 
during his Majeſty's Pleaſure, and the Plea- 
ſure of that Houle. 


tempt of the Privy Council ; 2 we find no 


T he Return being filed on the Motion of 


the Earl's Counſel, they were ordered to at- 
tend the Judges and the Attorney-General, 
with their Exceptions to it; and _ 
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— WM : 
1677. Earl was remanded: And on the 29th the 2. That Court being ſuperior to this, um 


| the Contempt had been particularly ex 2 
OI The Earl's Counſel inſiſted, That 8 And of what Opinion ſoever this —ô 0 Bog 


29 Car, II. 


Exceptions to the Return were argued, 


Arguments Cauſe of Commitment was inſufficient, be- | been as to the Nature of it, they could not 


fer diſcharg- 


ing or bailing 


the Earl, 


cauſe it was too general and uncertain ; and 
cited More 893, Vaughan 140, and 1 Rolls 
218. And that the Commitment of the Ju- 


rors for acquitting Penn and Mead, contra 


plenam & manifeſtam evidentiam, was reſolv- 
ed to be too general; becauſe the Evidence 
ought to have appeared as certainly to the 
Judge of the Return, as it appeared before the 
Judge authorized to commit ; and that the 
Commitment being by the Houſe of Lords 
made no Difference: This Court had often 
determined concerning Privilege of Parlia- 
ment: That if the Parliament was diſſolved, 
there was no Queſtion but the Priſoner might 
be diſcharged on a Habeas Corpus ; and yet 
then the Court muſt examine the Cauſe of 
Commitment, and conſequently might exa- 
mine a Parliamentary Matter: That the 
Commitment during the King's Pleaſure, and 
the Pleaſure of the Houſe alſo, was illegal ; be- 
cauſe the Priſoner could not apply himſelf in 
ſuch a Manner as to obtain his Diſcharge. 

T hat though the Houſe of Lords was the 
Supreme Court, yet their Juriſdiction was 
limited by Common and Statute Law: That 
at a Conference held between the Lords and 
Commons, 3 April, 4 Car. it was agreed, 
That no Freeman ought to be committed by 
the King, or Privy Council, or any other (in 
which the Houſe of Lords were included,) un- 
leſs ſome Cauſe of the Commitment were ſet 
forth ; and ſo the Law was declared to be in 
the Petition of Right | 

That where a Subject was reſtrained of 
his Liberty, this was the proper Couct to ap- 
ply to ; and this Court had a Supreme Power, 
as to this Purpoſe, over all Courts: On a 
Habeas Corpus iſſuing from hence, the King 
ought to have an Account of his Subject; and 
if the Commitment by the Houſe of Lords 
was illegal, this Court was obliged to diſcharge 
the Priſoner, as well as if he had been illegal- 
ly impriſoned by another Court: That the 
Earl had been impriſoned five Months already ; 


and it was falſe Impriſonment, not only where 


Arguments 
againſt diſ- 
charging or 
bailing the 
Earl, 


the Commitment was unjuſt, but where it was 
of too long a Duration. The Parliament 
was adjourned ; and as the Law was now taken 
to be, might continue adjourned ten or twenty 
Years, and make the Impriſonment perpetu- 
al: And that this was not an ordinary Ad- 
journment, it being entered on their Journal, 
that they ſhould not meet at the Day of Ad- 
journment; but be adjourned or prorogued 
to another Day, if the King did not ſigni 
his Pleaſure to the contrary by a Proclama- 
tion. | 

The King's Counſel on the other Side ad- 
mitted, That if this Commitment had been 
by an inferiour Court, it could not have been 
maintained; but it being by a Court that 
was not under the Controul of the King's- 
Bench, and that Court fitting at this Time, 
it was otherwiſe : That this Caſe differed from 
all others that had been mentioned, in two 
Circumſtances, 1, The Perſon was a Member 
of the Houſe by which he was committed. 


have diſcharged the Earl, and have taken 
upon them a Juriſdiction over the Houſe of 
Peers: That the Words during Pleaſure were 
no more than what the Law would have ſu 
plied; and if Judgment was given that one be 
impriſoned during the King's Pleaſure, his 
Pleaſure ought to be determined by a Pardon. 
They urged further, That it would be ver 
inconvenient, if the King*s-Bench could, du- 
ring a Seſſion of Parliament, take Cognizance 
of the Matter; for then this Court might 
judge one Way, and the Houſe of Peers a- 
nother. It had been reſolved by the whole 
Court, in the Caſe of Barnardiſton and Scame, 
that an Action of a double Return could not 
be brought in the Court of King's Bench, till 
the Commons had determined the Right of 
Election, leſt there ſhould be different Judg- 
ments given in the ſame Caſe : That when a 
Judgment of the Houſe of Lords came down 
to that Court, they were obliged to execute 
it, and could never examine or correct their 
Judgments: That though Impriſonments for 
Contempts had been frequent by the one and 
the other Houſe, no Perſon ſo committed e- 
ver ſought his Enlargement in the King's-Bench 
before. This Court, indeed, was obliged to 
grant an Habeas Corpus; but it appearing 
upon the Return, that the Cauſe belonged ad 
aliud examen, they ought to remand the Par- 
ty. 

6 Then Mr. Juſtice John delivered his Opi- Ti J4n 
nion ſeriatim, That ſuch a Commitment by wech 
another Court would have been ill; but that ee 
the Courts of Vęfminſter had never taken ils 4/- 
Cognizance of Privilege of Parliament, un- * 
leſs where it was an Incident to the Caſe be- wy: 
fore them, which was of their Cognizance : L, 4. 
But the direct Point now before them, was a — 
Judgment of the Houſe of Lords, and this 
Court could not judge of any Law, Cuſtom, 
or Uſage of Parliament. And as to the Con- 
tinuance of the Impriſonment, the King might 
pardon the Contempt under the Great Seal; 
or diſcharge the Impriſonment under his Privy 
Seal: He would not ſay what might have 
been done, if the Seſſions had been determin- 
ed ; but this Court, as the Caſe was, could 
neither diſcharge or bail the Earl. 

Mr. Juſtice Wild alſo delivered his Opini- 
on, T hat they could not meddle with the 
Tranſactions of the Houſe of Peers during a 
Seſſion of Parliament, which was not deter- 
mined ; and therefore the Certainty or Un- 


fy |certainty of the Return was not material; but 


if the Seſſion had betn determined, his Opi- 
nion would have been, the Earl ought tobe 
diſcharged. 255 
Sir Richard Rain: ford declared, That this 
Commitment was an Execution of a Judg- 
ment given by the Lords for a Contempt ; and 
that if he ſhould be bailed, he would be de- 
livered out of Execution ; and that for a Con- 
tempt in the Face of the Court, there was no 
other Judgment. or Execution: That this 
Court had no Juriſdiction, as the Caſe ſtood, 


and therefore the Earl ought to be remanded 3 


2077. 
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but waived giving his Opinion, Whether it 
would not have been otherwiſe, in Caſe of a 
Prorogation. £2) 
Mr. Juſtice Twiſden alſo was of Opinion, 
That the Earl ought to be remanded ; and he 
was accordingly ſent back to the Tower, where 


he remained ſeven Months longer, and then | 


was diſcharged on making his Submiſhon in 
the Houſe of Peers. His Offence was, his 
affirming, That the Houſe was diſſolved by 
having been prorogued for above a Year in 
which Notion the Duke of Bucks, the Earl 
of Salisbury, and the Lord Jharton, concur- 
red, and were all ſent to the Tower for aſſert- 


ing it ; but the reſt acknowledging their Er- 
ror, were ſoon diſmiſſed ; while Shaftesbury 

for perſevering in that Notion, drew upon 
himſelf the Reſentment of the Court, as well 
as of the Houſe, and was continued a Year in 
Priſon. 

This Caſe of Commitments by either 
Houſe, ſeems now to be fully ſettled : Where 
either Houſe commits any of their reſpective 
Members, the King's-Bench will neither diſ- 


charge or bail them during the Seffion ; but 


on a Prorogation, or Diſſolution, the Perſons 
ſo committed are diſcharged of courſe. 


7 


The Trial of PfILIP Earl of PEMBROKE and MonTGoMERy for 


Murder, before the whole Houſe of Peers (it being 


during a Seſ- 


ſion of Parliament) in Meſiminſter-Hall, the 4th of April, 1678. 


30 Car Il, 
HE Indictment charges this Noble 
Lord with aſſaulting, and knocking 
down, Nathanael Cony, Gent. on 
the 4th of February (then laſt paſt) and with 
ſtriking, bruiſing, and kicking him after he 
was down, of which Blows and Bruiſes he 
languiſhed until the Tenth of the ſame Month, 
and then died: And ſo the ſaid Philip Earl of 
Pembroke, &c. did feloniouſly, wilfully, and 
of his Malice afore-thought, kill and murde 
the ſaid Nathanael Cony. | 
The King's Counſel having opened the In- 
dictment, the Witneſſes were produced; and 
firſt Mr. Goring, who depoſed, that on Sun- 
day, the 3d of February laſt, he had been 
drinking with Mr. Cony, the Deceaſed, in 


the City, where they ſtaid very late; how- 


ever, in their way Home they called at Long's 
Tavern in the Hay-Market, to take another 
Bottle ; and, as they were ſtanding at the Bar, 
the Lord Pembroke came out of a lower Room, 
and invited Mr. Cony (whom he knew) and 
the Deponent to come in: That, after ſome 
Time, there aroſe a Diſpute between the Lord 
Pembroke and the Deponent, about their Fa- 
milies and Play, wherein the Noble Lord, 
thinking himſelf injured, threw a Glaſs of 
Wine in the Deponent's Face ; and then my 
Lord roſe up and drew his Sword, and the 
Deponent laid his Hand upon his Sword ; but 
Captain Savage ſtepped between them, and 
with the Drawer, ſhoved the Deponent out 
of the Room, at which Time he heard a 
Noiſe behind him, and ſaw my Lord making 
towards Mr. Cony ; T hat the Deponent after 
he was out mifling his Friend, and having 
left his Sword, Hat and Wig, in the Room, 
made a Noiſe at the Door to get in again, and 
the Landlord riſing out of his Bed, and com- 
ing down, the Deponent deſired he might 
have his Things again, and go in and ſee what 
they had done with Mr. Cony; for he feared 
he was in Danger: But the People of the Houſe 
perſuaded him to go into another Room, and 
they would bring Mr. Cony to him; and after 
he had waited half an Hour, they came and 
told the Deponent he might go in now if he 
pleaſed, and oing in he f 

* N*. 16. IV. e 


ound Mr. Cony ly-| warm; that the 


ing upon the Chairs, and no body cife in the 
Room: That he took a Candle to fee if he 
was wounded, endeavouring to awake him, 
but could not; and the Drawer ſaid he was 
only dead-drunk, and would come to himſelf : 
That thereupon he directed the Drawer to get 
ſome Blankets and Pillows, and ſet ſome 
Chairs, to make the Place broader, and watch 
with him *till he waked, which the Drawer 
promiſed to do: That going to viſit Mr. Cony 
on Tueſday, he told the Deponent he had been 
very much abuſed in my Lord's Company; 
my Lord Pembroke threw him down, and 
ſomebody trod upon him, and kicked him, and 
he expected Satisfaction of my Lord: He 
hoped the Deponent would carry his Lordſhip 
a Challenge: "I hat asking the Deceaſed who 
trod upon him, he anſwered, he knew not, 
for he was in a Swoon ; it was either my Lord 
Pembroke or ſome of his Creatures for him: 


had done him the Injury in throwing him 
down. 

Mr. Richard Savage depoſed, he was with 
my Lord Pembroke, at Long's Tavern in the 
Hay- Market ; and his Lordſhip, hearing Mr. 
Cony make a great Noiſe at the Bar, went out, 
and invited him and his Friend, Mr. Goring, 
into his Room: That after ſome Time Mr. 
Goring uſed impertinent Language, and told 
his Lordſhip he was as good, or a better Gentle- 
man than himſelf; whereupon his Lordſhip 
threwa Glaſs of Wine in Goring's Face, and 
drew his Sword, and Goring being about to 
draw his, the Deponent took it from him, 
and broke it, and perſuaded his Lordſhip to 
put up his Sword; but, to prevent more Words, 
the Deponent ſhoved Mr. Goring out of the 
Room: That while he was thruſting Goring 
out, he heard a Buſtle behind him, and turn- 
ing about, ſaw the Lord Pembroke ſtrike the 
Deceaſed, who immediately fell down, and 


[then my Lord gave him a Kick: That find- 
ing the Deceaſed did not ſtir, my Lord and 


the Deponent took him off the Ground, and 
laid him on the Chairs, and covered him up 
y chafed his Temples, and he 
opened 


4 M 


1677. 
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1678. 


30 Car. II. 


— id 


That he complained of his Belly, Sides, and 
and Shoulders, and ſaid my Lord Pembroke 
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167%. opened his Eyes, but did not ſpeak: He dd] received: He had been drinkin 
30 Car. 


not ſee his Lordſhip kick the deceaſed more 
than once, and that with no great Force.--- 
That he went two Days after to ſee Mr. Cony, 
and he asked the Deponent if my Lord ſtruck 
him, for he did not know; but finding him- 
ſelf much in Pain, he thought he had fallen, 

rtly through Drink, and partly through 
Fits e uſed to have. | 

Mr. Shelly depoſed he was in the Room 
when Mr. Cony and Mr. Goring came in, 
and they were both in Drink: That Goring 
propoſed Play, and my Lord ſaid he would 
throw with him for 500. and was ſending 
for the Money; but then Goring would not 
play ; and his Lordſhip ſaying he believed he 
was an idle Fellow, Goring replied, his 
Name was a better Name than his Lordſhip's, 
and himſelf a better Gentleman: W hereupon 
my Lord threw a Glaſs of Wine in his Face, 
and they both drew their Swords ; but Savage 
ſtepped between, and put Goring out of the 
Room; and my Lord defiring Cony to go out 


with his Friend, Cony ſaid, he did not know 


why his Friend was put out; whereupon 
my Lord knocked him down, and lifted up 


his Leg pony high, as if he would have 


kicked him; but he could not ſay he kicked 
him : He ſaw them afterwards lay Cony upon 
the Chairs, and he was ſenſeleſs; and he 
believed his being in Drink, as well as the 
Blow, was the Occaſion of his Fall ; for he 
ſaw the deceaſed twice afterwards, and he 
ſaid he had a Fit, and did not impute any 
Thing to the Lord Pembroke. Captain Fitz- 
Patrick gave the ſame Evidence, concerning 
the Deceaſed's being knocked down by the 
Lord Pembroke, and left ſenſeleſs upon the 
Chairs, as the former Witneſſes had done; 
but was not certain his Lordſhip kicked the 
Deceaſed. 

Doctor Bruce depoſed, that coming to vi- 
fit Mr Cony, the Day after the Accident, he 
found him in ſuch extream Pain between 
his Shoulders, that he could not bear to be 
touched: That the JYedneſday following he 
complained of Pains in his Belly ; but they 
could fee no Blemiſh, either by diſcolouring 
or bruizing, and ſo left him then in a hopeful 
Way of Recovery. | 

Mr. Hemes depoſed, that he was ſent for 
to Mr. Cony, the Day after the Accident, and 
he complained of Pains all over his Body, but 
eſpecially on his Shoulders and Buttocks ; and 


the Doctor applying Plaiſters, and ordering 


him to be anointed, he could hardly bear they 
ſhould touch him ; but they ſaw no Swelling 
or Bruiſe : He complained of an inward Sore- 
neſs in his Belly from firſt to laſt, and being 
opened after he was dead, they found a great 
deal of Blood gathered together in the lower 
Part of his Belly, of a blackiſh lived Colour. 
Mr. Fackſon depoſed, That the Deceaſed 
was of a ſtrong, healthful Conſtitution, and 
not ſubject to any dangerous Diſtemper : That 
he went to viſit him the Wedneſday after the 
Accident, and he told the Deponent he had 
been troubled with very unuſual Swoonings, 
and at that Time fell into a Fit : That he com- 
plained of great Pain in his Belly, and faid it 


Lord Pembroke. 


That he came Home about Eight o'Clock on 
the Monday Morning, and was very ill, he 
could ſcarce ſtand ; faid he was very Ges 
and full of Pain, and had been in ſome Com. 
pany, where he had received a great deal of 
Wrong: That he had been beaten and kick. 
ed more than ordinary, and was never ſo a. 
buſed in his Life : And about two Hours he. 
fore he died, he wiſhed to God he had never 
been in my Lord Pembroke's Company ; for 
he did think in his Conſcience my Lord had 
been the Death of him. 

Mr. William Brawn depoſed, He was u 
on the Coroner's Inqueſt the Day after M. 
Cony died: That his Body was prodigiouſly 
ſwelled : On his right Breaſt there was 4 
great black Bruiſe, and on the left Side a great 
black Spot: That they deſired to ſee his in- 
ward Parts, and found the Caul waſted away, 
and in the Bottom of his Belly a great Quan- 
tity of ill- looked Blood. | 

Richard Wheeler alſo depoſed, He was of 
the Inqueſt, and obſerved a great Bruiſe on 
the right Breaſt of the Deceaſed, and another 
on the left Side of his Belly: That the whole 
Body was very much ſwelled, and Blood ſet- 
tled in the Bottom of his Belly. 

Charles Cony (Brother to the Deceaſed) de- 
poſed, That, viſiting his Brother the Day 
after the Accident, and underſtanding the 
Lord Pembroke knocked him down, they 
both concluded how the Misfortune came, 
though his Brother (the deceaſed) could not 
remember what was done; and therefore to 
know the Truth, they ſent for the Drawer, 


That his Brother was in ſuch Pain, he could 
not bear to be touched; but on ſome Appli- 
cations on Tueſday, he was pretty much at 
Eaſe: He roſe on Wedneſday, and on Thur/- 
day was ſo well, that he dined with ſome 
Friends in his Chamber, and on Saturday 
was ſo well, that he would have gone Abroad; 
and the Deponent did not think he would 
have died, till about two Hours before he 
expired ; and when the Report of my Lord's 
having abuſed him was mentioned, he was 
diſpleaſed at it. | 

Mr. Fackſon, the Surgeon, depoſed further, 
That they found an extraordinary Quantity 
of extravaſated Blood at the Bottom of his 
Belly when it was opened ; and he believed it 
to be occaſioned by ſome Violence that was 
done him. | 


dent, and then he was ſent for to him ata 
Tavern, where the deceaſed had a fainting 


lancholy, inſomuch that he weeped, and 
ſaid that he found ſo great an Oppreſſion at 


the Deponent could not diſſuade him from 


was occaſioned by ſome ill Uſage he had lately | going abroad that Day, and he went out, and 


dran 


8 with my wy 


Alice Avery (Mr. Cony's Nurſe) depoſed, wrw 


who aſſured them my Lord never ſtruck him: 


Then the Priſoner's Witneſſes being cal- 5, pris 
led, Doctor Congue/t depoſed, That the firſt - 
Time he attended the Deceaſed, as a Phyſici- neſe 
an, was about three Months before this Acci- je, 


Fit, and lay dead for half an Hour: That 
the next Day he attended the Deceaſed at his 
Lodgings, and found him very ill, and me- 


his Heart, that he could not ſpeak ; however 
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drank very hard: That the Deponent had 
been ſent for twenty Times to recover him 
out of his Fits; but he would take no Ad- 
vice: That he acknowledged he had been a 
hard Drinker of Wine, and ſtrong Waters 
upon it, which the Deponent believed cauſed 
the Stagnation of Blood in his Body, and 
might occaſion the fainting Fits; and he be- 
lieved his Entrails had received no Prejudice 
by Kicks or Bruiſes; becauſe he ſaw him take 
two or three Clyſters after this Accident: 
That the very Saturday Night before he died 
he drank three whole Tankards of cold ſmall 
Beer, which gave him a violent Fit of the 
Gripes; and the Deponent being ſent for a- 
ain, he found the Deceaſed had vomited all 
Night, and was dying away, and having 
brought him to himſelf again, he ſtill ſwore 
he would have more ſmall Beer: That the 
Deponent ſaw him opened, and there was 
clotted Blood among the Bowels, the break- 
ing out of which he aſcribed to the great 
Quantity of ſmall Beer the Deceaſed had 
drunk, and the Gripings that followed; and 
the Bowels were none of them touched. 
Doctor Lower depoſed, That he attended 
the Deceaſed with Dr. Conqueſt after this 
Accident; and Mr. Cony told him, his Fits 
came upon him ſuddenly, by Sickneſs upon 
his Stomach, and ſaid nothing of any Bruiſe 
or Hurt: Nor had the Deponent any Reaſon 
to ſuſpect that any ſuch Thing was the Cauſe 
of his Illneſs; for he had no Symptom of a 
Fever, either in Tongue, Pulſe, or Urine ; 
which would have been, if the Diſtemper had 
been owing to any Thing of that kind. _.. 
Mr. Raven, the Surgeon, depoſed, That 
he viewed the Body carefully, and found no 
Blackneſs, or Bluneſs, or Marks of Bruiſes : 
That when the Body was opened, there iſ- 
ſued ſome clotted Blood: The Caul was con- 
ſumed ; the Heart as looſe as a Rag, and the 
Lungs ſtuck to each Side of his Ribs: That 
in all natural Deaths there is extravaſated 
Blood in the lower Belly ; and the great 
Quantity that was. there, he imputed to his 
drinking ſmall Beer after ftrong Liquors, 
which ſet him a vomiting by the Violence 
2 the Blood was thrown down into the 
Viner, Long's Drawer, depoſed, That he 
came into the Room when my Lord Pembroke 
{truck the Deceaſed (though he denied, when 
he was ſent forby the Deceaſed, and his Bro- 
ther, that my Lord ſtruck him :) That after- 
wards they laid the Deceaſed upon Chairs, and 
he fell off ſeveral Times, and the Deponent 
helped him up again : That, when he came 
to himſelf, he ſaid he was very ſick, and had 
ſeveral fainting Fits; and that at Seven in the 
nic they fent him to his Lodgings in a 
F . . 


The King's Counſel, in their Obſervations 


* on the Evidence, ſaid, There were two 
ths Be. ſorts of Malice, the one expreſs, i. . When 


a Man can be proved to have had an ill Will 1678. 
before-hand to the Perſon killed (which they 3? . 
did not pretend to be in this Caſe :) The other 
ſort of Malice, which alſo in Law gives the 
Denomination of Murder to the killing of a 
Man, is Malice implied; which is, when a 
Man, without any Provocation given by the 
Party ſlain, ſhall bring another by Violence 
to his Death: For the Law ſuppoſes, that no 
Man, without Provocation, would kill his 
Brother, unleſs he had Malice to him before- 
hand ; and this was the Malice they charged 
the Priſoner with, That he killed the Deceaſed 
without Provocation. 8 85 
This noble Lord ſeems to reſt his Defence 
on the Evidence that had been given for him; 
Ido not perceive he made any Remarks on it: 
W hereupon the Lords withdrew to their Houſe 
above, and after two Hours Debate among 
themſelves, coming down into the Hall again, 
the Lord High Steward numbered the Voices, 
and declared, That Six of their Lordſhips 
had found the Priſoner Guilty of Murder, 
Eighteen had found him Not guilty, and | 
Forty had found him Guilty of Man-flaughter : Convicted 
And it being demanded what he could ſay why Man. 
Judgment ſhould not paſs upon him, to die er. 
according to Law ? He claimed the Privilege 
of his Peerage (which is equivalent to a Com- 
moner's Claim of Clergy :) Whereupon the , e B. 
Lord High Steward told him, That as Clergy nj ef bir 
was allowed to a Commoner in ſuch Caſes, on #*cr2ge. 
his reading, and being burnt in the Hand; fo 
aPeer, convicted of ſuch Felony, was to be de- 
livered without either: But his Lordſhip would _. 
do well to take Notice, that no Man could 22 


| led but 
have the Benefit of that Law more than once. once. 


f 


Here we ſee different Evidence given by Remart as 
different Witneſſes : Some of the Coroner's 4% Er! of 
Inqueſt declare, that the Body had ſeveral _ 2 55 
Bruiſes upon it; on the other Hand, a Phy- 
ſician and a Surgeon aver, there were none: 
One Surgeon declares that his Death was oc- 
caſioned by ſome Violence; another Surgeon 
and a Phyſician depoſe, he died a natural 
Death : But a Majority of the Lords, it ſeems, 
were of Opinion, that the Deceaſed died of 
the Kicks and Bruiſes he received from Lord 
Pembroke ; otherwiſe they could not have found 
this Noble Lord guilty of Manſlaughter. Had 
he been tried by a Jury of Commoners;- he 
might poſſibly have been found guilty of Mur- 
der; for I do not find the Deceaſed gave him 
any Provocation ; unleſs his demanding, Why 
his Friend was turned out of the: Room, be 
deemed ſuch a Provocation, as will juſtify one 
Man's knocking another on the Head: But 
this may ſerve to ſhew us what Advantage 2 
Noble Peer has, when he contends with a Ple- 
beian; the former is ſure to meet with moſt, 
indulgent Judges, who will infallibly loo 
upon his Cauſe as their own, and aſſert their 
Privileges over the lower Claſs of Men, 
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16733, The Trial of WII L IAI STALEY, Goldſmith, for High-Treaſon, at 


WS the King's-Bench Bar, the 21ſt of November, 1678. 30 Car. II. — 
taley's 


_ H E Indictment charges the Priſoner| and he muſt be a Madman to ſpeak ſuch Words 

De Charge, with High-Treaſon, in compaſſing] in a Publick Houſe, with the Doors open, ag 

the Death of the King: And the] the Witneſſes depoſed. 
Overt-Act laid to prove it, was certain trea-| Then he called a Witneſs to his Charact- 4 
ſonable Words, ſaid to be ſpoken by him, the | er, who depoſed, He had often heard the Pri.” 1 
I4th Inſtant, in French, importing, That the ſoner ſpeak very dutifully and loyally of the!” 
King was a great Heretick, and the greate/t King; and that he deteſted the Principles of 
Rogue in the World: Adding, Here is the the Feſuits, though he was a Papiſt. 
Heart, and here is the Hand that would kill] The Chief Juſtice, however, in his Di-. % 
him : The King and Parliament think all is rections to the Jury, told them, The Words Dire of 


over ; but the Rogues are miſtaken. the Chef 


were fully proved, that they would bear No 54g, 


The Ewi- The Priſoner making no Challenges to the other Conſtruction than had been put upon 
dence, Panel, a Jury was ſworn, and the Witnefſes them, That the Government was daily ex. 
produced: And firſt, Captain William Car- poſed by the dangerous Plots of the Papiſts, 
flairs depoſed, That the Priſoner, and one and deſired that they would begin with this 
Fromante, a Frenchman, being at the Black- Man, and make him an Example to deter 
Lyon Ale-houſe in King-/treet, the 14th of others from the like Practices: Accordingly, 
that Month, Fromante ſaid in French, That the Jury found the Priſoner guilty without cn. 7 
the King of England was a Tormentor of the going from the Bar; and he was condemned #ndexei,4, 
People of God; and the Priſoner anſwered a- to die as a Traitor, and executed at Tyburn, 
| gain in French, Heis a great Heretick, and | This poor Man had the Misfortune to be d 
* the greateſt Rogue in the World ; and ftriking | accuſed of theſe treaſonable Words at the 1 
1 his Hand on his Breaſt, and ſtamping five or Time the Nation was firſt alarmed by the 
fix Times, added, Here is the Heart, and here | Popiſh Plot; and every Thing was believed 
is the Hand that would kill him: The King and that tended to blacken the Papiſts: But even 
Parliament think all is over; but the Rogues | Biſhop Burnet, one of the Whig Chiefs, was 
are miſtaken. That the Deponent was in a|of Opinion he was innocent: He tells us, 
Room oppolite to the Priſoner, and both Doors | that the Proſecution of Staley the Goldſmith, 
being open, he ſaw him, and heard him ſpeak | for the Popiſh Plot, was very hard ; for that 
theſe Words, and the next Day he cauſed the | Car/tairs, the principal Evidence againſt him, 
Priſoner to be apprehended, was a profligate Villain, and did it only to 
Alexander Southerland depoſed, That he| get a little Money out of Staley, as he (Doc- 
was with Captain Carſtairs, at the Black-| tor Burnet) then aſſured the Earl of Shafteſ- 
Lyon, and heard the Priſoner ſpeak thoſe | bury; but that Earl would hear nothing a- 
Words, and that he immediately wrote them | gainſt the Witneſs, and ſaid, They muſt ſup- 
down in French, as they were ſpoken. port the Evidence : And all thoſe who under mine 
Philip Garret depoſed, That he was with | the credit of the Witneſſes, were io be looked 
his Captain William Carſtairs, at the Black- | upon as public Enemies. 
Lyon; but not underſtanding French, his Cap- | Biſhop Burnet adds, That Doctor Llyd, 
tain told him the Priſoner ſaid he would kill | who viſited Staley a little before his Execution 
the King; and bid the Deponent enquire the | told him, That the Priſoner proteſted he 
Priſoner's Name, and where he lived, which | knew of no Plot, nor ever ſpoke the Words 
he did. charged upon him, or any thing to that Pur- 


The Pri- The Priſoner, in his Defence, acknowledged | poſe ; but he was a Roman Catholick, and en- 
ner's De- he was at the Black-Lyon Alehouſe, but de- truſted with the Caſh of a great many Noble- 
Fence, nied he ſpoke the Words ; and obſerved, that | men and Gentlemen of that Perſuaſion, and 
the French might be tranſlated Iwill kill my- | therefore thought a very fit Man, by the 
ſelf, rather than I will kill him myſelf : That | People who hatched this pretended Plot, to 
their Diſcourſe was very innocent; they were | open the Bloody Scene with: Theſe were 
ſpeaking of the Happineſs of this Government | Circumſtances they concluded would not fail 
compared with that of France: That he ab- | to induce the credulous Jury to find him guil- 
horred the Words he was charged with, hav- | ty, and their Expectations were unhappily 


ing always behaved himſelf as a loyal Subject; | anſwered, 


16. The Trial of EpwaxD Coleman, Eſq; for High-Treaſon in the (Gel 


Court of King's-Bench, the 27th of November, 1678. Mich. 39 wv 
Coleman's Car. II. 


to the Pannel, the Jury was ſworn. |were, two Letters he ſent to Father Le Chaiſe, 


the French King's Confeſſor, in which he 


The Charze The Indiẽtment charged him with High-|defired Le Chaiſe to procure the Aſſiſtance o 


Kalit bin. Treaſon, in compaſſing the Death of the the French King againſt his S Pug 


& i HE Priſoner making no Challenges] King: And the Overt-Acts laid to prove it 


T A 


TRIAL 8. 32 


He complains 
of me 
7 4ſbips . 


The Evi- 
dnce, 


who carried it a Guinea to make haſte ; 


order to alter the Eſtabliſhed Religion, intro- ever had the Name of King, he was to act 1678. 


. duce the Romiſb Superſtition, and ſubvert the [as Viceroy to his Holineſs.) He depoſed alſo, 35. Orr. II. 


Government; and his receiving a Letter from that he carried over a large Packet of Letters horny 


Le Chaiſe, in Anſwer to one of the ſaid Let- 


from Coleman to Father LeChaiſe, and brought 


ters, wherein Aid and Aſſiſtance was pro- Anſwers from that Father, and the Englih 
miſed from the French King : The revealing| Monks at Paris, about a Plot for deſtroying 
his ſaid Treaſons to Monſieur Rouvigni, the the King, and ſubverting the Government 


French Envoy, and moving him to be an Ac- 
complice with him in the ſaid Treaſons; and 


and the Proteſtant Religion: That when he 
delivered the Letters to Mr. Coleman, at his 


his ſending three Letters to Sir Nicholas Throck- Houſe near Weftminfter- Abbey, Harcourt the 
morton, then reſiding in France, to ſolicit Le Jeſuit was with him; and the Deponent 
Chaiſe to procure Aid of the French King|heard Mr. Coleman lay, if he had a hundred 


for the Purpoſes aforeſaid, were laid alſo as 
Overt-Acts of the Treaſon of his Heart. 

The King's Counſel diſplaying their Ora- 
tory, and highly aggravating the Charge a- 
gainſt the Priſoner while they opened the In- 
ditment, Mr. Coleman ſaid, It was hard he 
might not be allowed Counſel, when Crimes 
were charged againſt him with ſuch Skill and 
Advantage: The Premiſſes indeed were ſtrong 
and artificial ; but he muſt deny the Conclu- 
ſion, for he could ſafely and honeſtly ſay, he 
was not a Traitor. 

Another thing that ſeemed moſt dreadful 
to him was, The violent Prejudices, at that 
Time, againſt every Man in England who 
was a Roman Catholick : If one of that Per- 
ſuaſion, though never ſo innocent, ſhould a 
pear at that Bar, Prejudice would fo biaſs hu- 
man Nature, he ſaid, that unleſs the Court 
leaned extremely on the other Side, Juſtice 
would hardly ſtand upright. Then the Wit- 
neſſes appeared: And firſt Oates, the Jeſuit, 
depoſed, That he carried Letters over to 
France to the Fathers at St. Omers, and to 
Le Chaiſe, the French King's Confeſſor, which 
he believed were written by Mr. Coleman, 
but they were ſubſcribed by no Body; and 
that in one of them; the Writer thanked 
Le Chaiſe for ſending the Engliſh Catholicks 
ten thouſand Pounds, which he aſſured him 
ſhould be employed in cutting off the King of 
England, and rooting out the Proteſtant Re- 
ligion, as it was intended. 5 

Then Oates gave an Account of a Conſul- 
tation, held by the Jeſuits; at the 7/hite- 
Horſe in the Strand, in Hoguft laſt, wherein 
it was reſolved to cut off the King by Aſſaſſins, 
or by his Phyſicians adminiſtring Poiſon to 
him: That four Ruffians were ſent to Wind- 


Lives, and a Sea of Blood, he would ſpend 
all to Eſtabliſh the Church of Rome in Eng- 
land ; and if there were an Hundred Hereti- 
cal Kings, he would ſee them all deſtroyed. 
But the principal Evidence produced a- Coleman's 
gainſt the Priſoner, were the Copies of ſome te. 
Letters found in his Houſe, which he acknow- 
ledged he wrote to Father Le Chaiſe, and 
the Anſwerof Father Le Chaiſe to the firſt 
of them. 3 | 
In the firſt Letter, Coleman, informs Le 
Chaiſe of the Correſpondence he held with 
Ferryer, the French King's former Confeſlor, 
by Means of Sir William Throckmorton, who 
belonged to an Engliſh Troop in the French 
King's Service; and moves Le Chaiſe, as he 
had formerly done his Predeceſſor, to pre- 
vail on the French King to afford them 
Money and Aſſiſtance, to bring about the 
Change of Religion in England. | 

In anſwer to which, Le Chaiſe tells him, 
he read his Letter with great Satisfact ion, 
and ſhould be very glad, on his Part, to af- 
fiſt in ſeconding his good Interitions. 
A ſecond Letter was produced, which Mr. 
Coleman had prepared in the Name of the 
Duke of York, his Maſter, and was intended 
tor Monſ. Le Chaiſe; but he confeſſed before 
a Committee of Lords, he prepared it with- 
out the Duke's Privity ; and that, when he 
ſhewed it the Duke, he was angry, and re- 
jected it. In this he acknowledges the French 
King's Kindneſs in offering his Purſe and Aſ- 
ſiſtance againſt the Deſigns of the - Duke's 
Enemies ; and tells that Monarch, He has 
the ſame Opinion of the Parliament, and of 
the Lord Arlington, he had, viz.) That they 
were not in the Intereſt of the King his Bro- 
ther,, of his moſt Chriſtian Majeſty, or of 


for to murder his Majeſty, and the Sum off himſelf; and that it was neceſſary they ſhould 


fourſcore Pound, ſent thither to encourage 


make uſe of their joitit Credit to prevent their 


them; and that Coleman gave the 1 ill Deſigns: That the Lord Arlington, and 


at 
Grove and Pictering were employed to ſhoot 
the King, and Coleman privy to it; and that 


Sir George Wakeman wo Tracy: ten thou- 


ſand Pounds to poiſon the King, Coleman ad- 
viſed the giving him fifteen thouſand Pounds: 
And laſtly, that Mr. Coleman had a Com- 


ſeveral more, endeavoured, by a thouſand 
Deceits, to break the Intelligence that 
was between the King his Brother, his moſt 
Chriſtian Majeſty, arid himſelf, and to abuſe 
them all three ; of which he thought fit to 
ad vertiſe him, and deſire his Friendſhip and 
Aſſiſtance to prevent their ill Deſigns. 


miſſion from the Pope to be Secretary of State] In the third Letter which Coleman actually 


on the expected Change of Government. 


Bedloe was the next Witneſs, a Perſon 


ſeit to Le Chaiſe he ſays, We have here a 
mighty Work upon our Hands; no leſs than 


who had been employed by ſome Engliſh Ca- the Converſion of three Kingdoms, and by 
tholicks, as a Letter-Catrier to foreign Courts:| that, perhaps, the utter ſubduing of a peſti- 
He depoſed, That he brought a Commiſion | lent Hereſy which hath domineered over a 
from Rome for Mr. Coleman to be Sectetary | great Patt of this Northern World a long 
of State; (for, according to the Witneſſes of | Time; there never was ſuch hopes of Succeſs 


this pretended Plot, the Pope was to have the 


* TON of England, and who- 


ſince the Death of our Queen Mary, as in our 
Days, when God has given us a Prince who 
| 4 N fig 
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A. Cole- 


man's De- 


fence, 


The Court 
direct the 


Jury. 


(is become may I ay a Miracle) zealous of 
being the Author and Inſtrument of ſo glo- 
rious a Work: And that which we rely on 
next to Providence, and the Favour of my 
Maſter the Duke, is the mighty Mind of his 
moſt Chriſtian Majeſty whoſe generous Soul 
inclines him to great Undertakings : That 
they were a little unhappy in having Mon- 
ſieur Rouvigny his Majeſty's Miniſter at the 
Engliſh Court (becauſe he was a Proteſtant): 
Had he been a Miniſter who would have 
taken their Caſe to Heart, and repreſented 
it juſtly to his moſt Chriſtian Majeſty, he did 
not doubt but he would have affiſted them 
with ſuch a Supply of Money, as would have 
put their mutual Intereſts out of danger ; but, 
wanting thoſe Advantages, he was afraid they 
ſhould loſe Ground the next Seſſion, rather 
than gain any. 

Mr. Coleman, in his Defence, ſaid, That 
notwithſtanding the two firſt Witneſſes pre- 
tended ſuch an Acquaintance and Familiarity 
with him, he did not know either of them ; 
and that Oates, when he was before the Coun- 
cil, told the King, he never ſaw him (Mr. 
Coleman) before, nor could ſay any thing poſi- 
tively againſt him: To which Oates gave no 
better Anſwer, than that he could not ſee 
well by Candle-light ; and when Mr. Coleman 
appealed to Bedloe himſelf, whether he had 
ever ſeen him in his Life, Bedloe anſwered, 
He ſaw him in the Gallery at Somerſet-Houſe, 
when he came from a Conſult there. 

As to the Letters, wherein he deſired the 
French King's Aſſiſtance to bring about an 
Alteration of Religion. He ſaid, it evidently 
appeared he deſired no other Aſſiſtance than 
that of Money, whereby they propoſed to 
obtain Liberty of Conſcience, and ſome bet- 
ter Terms for thoſe of their Perſuaſion ; and 
that it was natural for all Men to endeavour 
to promote the Religion they were of, which 
he hoped was not Treaſon, if they did not 
endeavour to introduce it by Force. 

That there was nothing in the Letters that 
intimated any Deſign againſt the King's Life 
or Government, with which he was charged : 
On the contrary, it appeared, that his Aim 
was to make both his Majeſty and the Duke 
as great as poſſible ; and that he propoſed a 
ſtrict Alliance with France for that very End: 
it could not therefore be ſaid, that his Cor- 
reſpondence with Le Chaiſe tended to the 
Death or Deſtruction of the King. Beſides, 


It was now four Years ſince theſe Letters 


were written, and could not be brought as 
Evidence of a Plot that was pretended to be 
upon the Anvil at this Juncture. 

Mr. Coleman having ended his Defence, the 
Lord Chief Juſtice ſummed up the Evidence, 
and told the Jury, That it was plain from 
Mr. Coleman's Letters, he intended to bring 
in the Roman Catholick, and to ſubvert the 
Proteſtant Religion; and by Conſequence they 
intended to kill the King, as the likelieſt 
Means to effect their Deſign : That his Let- 
ters plainly convicted him of endeavouring 
to bring in Popery by a foreign Power: And 
though he pretended they deſigned to intro- 
duce their Religion by procuring Liberty of 


to produce that Effect; for, though ſome had 678. 
ſo little Wit as to turn Fanaticks, very fey, 30 Gn 
when they were left to themſelves, would www 
turn Papiſts : That Mr. Coleman, indeed, was 

bred a Proteſtant, his Father a Clergyman of 
Suffolk ; and for him to turn Papiſt, being 

a Man of Parts, he looked upon this Circum- 
ſtance to be an Argument againſt him: He 
believed he muſt be moved by ſome By-Ends 

and Secular Motives ; his Penſion was his 
Conſcience, and his Secretary's Place probably 

the Bait; and inveighed bitterly againſt the 
bloody Principles of thoſe of the Priſoner's 
Religion; but barely repeated the Evidence 

that had been given by Oates and Bedlee, 
giving little Credit to it probably, _ 

The Jury being withdrawn, after a very i: . 
ſhort Receſs, brought the Priſoner in Gur Ty "#4. 
and the next Day he was brought to the Bar 
to receive Sentence ; when the Lord Chief 
Juſtice made a Speech, and told him, he The Spur 
would not have him go out of the World Ci 
under a Miſtake, and think himſelf innocent) 
for waiving the Teſtimony of the two Wit-5.,.." 
neſſes: It was apparent from his own Letters, 
he was guilty of contriving and conſpiring 
the Deſtruction of the Proteſtant Religion, 
and to bring in Popery by the Aid and Aﬀiſt- 
ance of a Foreign Power : That he who ſub- 
verted the Proteſtant Religion here, by Con- 
ſequence brought in a Foreign Authority, and 
did an Act in Derogation of the Crown, and 
in Diminution of the King's Supremacy, and 
endeavoured to bring us under a Foreign Do- 
minion (the Pope). And though he might 
intend to bring in Popery by procuring a 
Diſſolution of the Parliament, and obtaining 
Liberty of Conſcience, and ſuch innocent 
Means, it was greatly to be feared other Me- 
thods would have been taken (at leaſt by 
his Confederates) if thoſe had failed ; and he 
that enters upon an unlawful Act, is guilty of 
all the Conſequences that attended it, though 
he did not deſign them. Then he exhorted 
him to repent, and diſcover the whole Plot, 
and not be deluded with vain Hopes of having 
his Sentence reſpited: They might flatter him, 
to ſtop his Mouth, *till they had ſtopped his 
Breath, and he doubted he would find that 
to be the Event. He bid him again not be 
deceived with the Expectation of a Pardon; 
for the Nation was, at that Time, in ſuch Diſ- 
order, and the People ſo alarmed with ſecret 
Murders, or daily Outrages, that though the Cf 


King, who was merciful to a Fault, ſhould/**,” , 


. . murdered a- 
be inclined that way, he verily believed both, 1 
Houſes of Parliament would interpoſe be- Tin. 


tween that and him: There was nothing 


could fave him ; he muſt ſurely die, and that 
ſuddenly. After which, he was ſentenced to 


die the Death of a Traitor. F 
Mr. Coleman thanked his Lordſhip for bis | 
charitable Advice: He acknowledged, Con , n «- 
feffion was extremely neceſſary to a dy ingcaſa. 
Man; but the Confeffion he ſuppoſed bis 
Lordſhip meant, was of the Crimes he was 
condemned for; namely, A malicious con- 
triving the Deſtruction of the King and Go- 
vernment But he renounced all the Mercy 
God could ſhew him, if he had not already 


Conſcience, he knew this was very unlikely | 


diſcovered all he knew: That he never es 
_ 0 0 


eee 


1678. 


tbe STAT E 


TRIALS. 


— — 


323 


or received, 


jo Cir. II. guards invading the King's Life, his Crown 


Pearls on 
F Coleman's 
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Ne Charge 
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or Dignity z or to make any Invaſion or Di- 
ſturbance to introduce any new Government, 
or to bring in Popery by Violence or Force : 
That it was poffible he might be miſtaken in 
his Opinion, that Popery would come in 
with Liberty of Conſcience; but that he 
thought Chriſtians ought to wiſh all People 
of the Religion they profeſs themſelves, if they 
were in earneſt: That he ſhould not now 
diſpute the evil Principles with which his 
Lordſhip charged thoſe of the Church of 
Rome ; but if he thought them guilty of ſuch 
Things, he ſhould not be of them: And as 
to his endeavouring to bring in the Religion 
of the Church of Rome by the Aid and Aſſiſt- 
ance of the King of France, he never intend- 
ed or meant by that Aid and Aſſiſtance, any 
Force in the World, but ſuch Aids and Aſſiſt- 
ances as might procure them Liberty of 
Conſcience. 

The Priſoner was executed at Tyburn the 
third of December following, and died pro- 
feſſing his Innocence to the laſt. 

As to the Evidence of Oates and Bedloe 
againſt Mr. Coleman, it appeared highly im- 
probable at that time ; but, ſince the Con- 
viction of Oates of Perjury, by ſuch Num- 
bers of Witneſſes muſt be looked upon as a 
notorious Forgery, to ſupport the Credit of 
the pretended Popiſh Plot. 

The ſole Queſtion is therefore, Whether 
Coleman's Letters contained High-T reaſon in| 


or ever heard of, any Propoſition them? There is no doubt but he had at- 
tempted to introduce Popery ; but then it ag 3? Or. II 


evidently appears that he intended to do it 


by promoting a ſtrict Union between the King 


of England, the Duke of York, and the 
French King: There is not any thing that 
looks like a Deſign of depoſing his Majeſty, 
or of putting a Force upon him : He hoped 
by Money, and the Influence of the Courts 
of Great Britain and France, to get the Par- 
liament to conſent to a Toleration, or Liber 

of Conſcience in that Reign ; and in the Reign 
of his Maſter the Succeſſor, he certainly 
hoped the Roman Catholick Religion would 
be re-eſtabliſhed : But both in the Lord 
Strafford's Caſe, and Biſhop Laud's, an En- 


deauour to alter Religion or Government 


(with which they were charged) by any 


other Means than by Force, was held not to 
be Treaſon ; though here, the Lord Chief 
Juſtice ſeems to maintain, that a bare Eu- 
deavour to change the Religion or Govern- 
ment of this Realm, by any Means whatever, 
was Treaſon. It muſt be admitted, that 
Mr. Coleman's Correſpondence with the Court 
of France, was highly Criminal, if it tended 
only to corrupt the Members of the Com- 
mons by French Money: But ſhould all Peo- 
ple be deemed guilty of High-T reaſon who 
endeavour to procure a Repeal, or Alteration 
of our Laws by an undue Influence on the 
Members of Parliament, we ſhould involve 
a great many in the Guilt of Treaſon, that 


do not think themſelves in Danger of it. 


— 


The Trials of WILL TIANM IRELAND, THOMAS PICKERING, JonN 
GROVER, THOMAS WHITE, alias WHITEBREAD, and Joun FEN- 


WICKE , 
December, 1678. 30 Car. II. 


HE Indictment charged the Priſoners 

with compaſſing and imagining the 

Death of the King: The Overt-Acts 
laid to prove which, were their aſſembling 
on the 24th of April then laſt paſt, in the Pa- 
riſh of St. Giles's in the Fields, in the County 
of Middleſex, and there conſulting and agree- 
ing to put the King to Death, to alter the E- 
ſtabliſhed Religion, and introduce Popery : 
Their agreeing that Pickering and Grove, two 
of the Priſoners, ſhould kill the King; and 
that White, Pickering, Grove, and the reſt of 
their Accomplices, ſhould ſay a certain Num- 
ber of Maſſes for the Soul of Pickering, and pay 
Grove a Sum of Money ; and plighting their 
Faith to each other not to divulge the ſaid 
Treaſons: Pickering, and Grove's providing 
Arms, and lying in wait at ſeveral Times and 
Places to murder the King; and the Conſpi- 
rators employing four other Perſons unknown, 
to murder the King at Windſor. 

The Priſoners making no Challenges to the 
Jurors, the firſt Twelve in the Pannel were 
iworn, and charged with them; after which 
the Evidence was given. 

And firſt, Titus Oates depoſed, That in 
December laſt, the Priſoner yitebread was 


appointed Provincial of. the Jeſuits by their 


for High-Treaſon at the Old-Baily, London, the 17th of 


General at Rome; and that J/hitchbread, being 
afterwards at London, ſummoned ſeveral Je- 
ſuits to appear at a Conſultation there on the 
24th of April laſt ; and that upon this Sum- 
mons nine Jeſuits went from St. Omers to 
London; among whom were, the Rector of 
Liege, Sir Thomas Preſton, Marſh Rector of 
Ghent, Williams Rector of Moiton, Sir John 
Warner, and the Deponent (Oates); and that 
accordingly they appeared at the 7/hite- Hor/e 
in the Strand, where the Conſult began on 
the ſaid 24th of April; but they divided them- 
ſelves, and had Meetings in ſeveral other Places 
afterwards, at ſome of which a Reſolution 
was figned, That Pickering and Grove ſhould 
perſevere in their Attempts to kill the King; 
and that Grove ſhould have 15001. and 
Pickering 30,000 Maſſes 2 as a Reward 


for that Service: And that he ſaw I/hite- 


bread, Ireland, and Fenwicke, and about forty 
more, ſign this Reſolve : That ſoon after 
the Conſult, the Deponent went over to 
St. Omers, and in May was followed thither 
by M hitebread, who ordered him (Oates) to 


return to England and kill Dr. Tongue, who 


had tranſlated The Feſuits Morals: That ac- 
cordingly he came to London about the mid- 


1678, 


1678. 


30 Cr. II. 


— = wud 


dle of June; and ſome Days after, Aſhby 


came 
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Bedloe's 
Evidence. 


came thither after him from St. Omers and 


brought Inſtructions from Vhitebread. Firſt, was at Harcourt's Chamber with Vela 


That 10, ooo /. ſhould be offered Sir George 
Wakeman to poiſon the King. Secondly, That 
the Biſhop of Hereford and Dr. * 
ſhould be murdered: And Thirdly, Ih 
Pickering and Grove ſhould go on with the 
Deſign of murdering his Maje That in 
Auguſt following there was a Conſult of the 
Jelait and Benedictins at Wild- houſe, where 
was preſent Fenwicke the Priſoner, and one 
Harcourt ; and four Ruffians being ſent to 
Windſor to kill the King, they ſent fourſcore 
Pounds to them the next Day, and Coleman 
gave the Meſſenger a Guinea to make Haſte, 
That the ſame Month of Auguſt, I bite- 


v read ſent further Inſtructions to Harcourt, whole Charge; they did acknowledge, indeed, nw: Dn, 
Rector of London, to foment a Rebellion a-|that Oates was of their Society, and that be- 


mong the Malecontents in Scotland, and di- 
reed him to ſend ſome to preach among the 
Presbyterians in their Field Conventicles, and 
infinuate the Danger they were in from E- 
piſcopal Tyranny. 

That in the Months of May and June, he 
ſaw Pickering and Grove waiting in St. Fames's 
Park, with their ſcrewed Piſtols, to kill the, 
King ; That in March before, Pickering fol- 
lowed the King, and had a fair Opportunity 
of killing him ; but durſt not fire, becauſe 
his Flint was looſe z for which he did Penance, 
having thirty Laſhes given him by way of 
Diſcipline. 

That Bedingfield writing M hitebread Word 
that the Deponent (Oates) had diſcovered 
their Plot in September laſt, M hitebread beat 
and reviled the nent for it at his Chamber, 
and commanded him to go beyond Sea ; and 
he was afraid of ſomething worſe, for they 
aſſaulted him in his own Lodgings. 

That Whitebread had an Authority to grant 
Military Commiſſions, and actually ifſued 
ſome hundreds; particularly, that he ſealed 
one for Sir John Gage, of Suſſex, which the 
Deponent delivered himſelf; but that the 
Commiſſions to the General Officers were 
_ by Joannes Paulus de Oliva, General 

of the Jeſuits: And the Deponent cloſed his 
Evidence with a Declaration, That he (Oates ) 
always gave it as his Judgment, that it was 
ſafer to poiſon the King, than to piſtol or 
ſtab him. It being demanded of Oates, if he 
could produce any two Witneſſes that ſaw him 
at London in April, when he pretended the 
firſt Conſult was held ? He anſwered, he lay 
at Groves's Houſe, but did not bring one Wit- 
neſs to prove it; and the Maid of the Houſe 
depoſed he never lay there. 

Bedloe depoſed, That he was formerly a 
Lieutenant in Flanders ; but of late employed 
by the Society of Jeſuits, and the Engliſh 
Monks at Paris, in carrying Letters to and 
from England, France, Spain, and Flanders ; 
and that he was employed by Harcourt and 
Coleman to communicate the Letters he 
brought over to the Popiſh Party in England : 
That in the beginning of Auguſt there was a 
cloſe Conſult at Harcourt's Chamber, where 
he underſtood by one Pritchard, There was 
a Deſign to kill the King; and that, Grove 
and Pickering having failed, four Ruffians 
were hired to kill the King at Vindſor. 


— — 
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at and Grove ſhould go on, and Conyers ſhould 


That the latter End of Auguſt he (Bedlie) 7675 


"Fc" | | nd, 30 Car. jr, 
Pickering, Grove, Harcourt, Pritchard, and os 


Fogarthy : And it was reſolved, that ſince the 
Ruffians had been diſappointed, Pickering 


be joined with them, and they ſhould aſſaſſi- 
nate the King in his Morning-Walks at Neg. 
Market. That Grove ſaid, If they could 
not do it privately, they would. openly; and 
that thoſe that fell, would have the Glory of 
dying in a Cauſe z and both Oates and 
Bedloe depoſed, That the Duke of Ormonde 
was to have been aſſaſſinated, and an Inſurrec- 
tion raiſed in Ireland at the ſame time. 

The Jeſuits, in their Defence, denied the . 5% 


ing very poor, they often lent him Money; 
but as for the Conſultation at the i hite- Horſe 
in April, at London, they ſaid they could 
prove by many Witneſſes, if they had been 
permitted to ſend for them, that Oates was 
at that time at St. Omers : And Ireland actu- 
ally produced ſeveral Witneſſes to prove that 
he was in Stafford/bire in Auguſt, when Oates 
made Oath he was at a treaſonable Conſult in 
London : But the Priſoners lamented they had 
not been allowed Pen, Ink, or Paper; or any 
Opportunity of ſummoning the reſt of their 
baker age which the Court did not ſeem to 
regard; though Ireland u by Way of 
Marit, that he had an Une killed ** 
King's Service; and that the Pendrels and 
Gifferds, who were ſo inſtrumental in ſaving 
the King's Life after the Battle of Vorcgſter, 
were his near Relations; and Pickering ſaid, 
his Father was killed in the King's Service. 
The Chief Juſtice, in his Directions to the 77; 0% 
Jury, ſeems to admit, that Ireland was not in iD 
London in Auguſt, when Oates and Bedloe had "nay 
ſworn he was there at a treaſonable Conſult; 

but tells the Jury, though the Witneſſes were 
miſtaken in Point of Time, their Evidence 
might be true in the main; adding, That he 
thought it impoſſible for any Man to feign 
ſuch a Story as the King's Witneſſes had told, 
or for any one to disbelieve it when it was 
told: Nor was it difficult, he ſaid, to believe 
that theſe Prieſts, who had debauched Men's 
Underſtandings, overturned all Morals, and 
deſtroyed all Divinity, were engaged in a De- 
ſign to murder the King ; whoſe Humility 
was ſuch, that they trod upon the Necks of 
Emperors; their Charity ſuch, as to kill 
Prince's; and their Vow of Poverty ſuch, as 
to covet Kingdoms : That they had rendered 
all Converſe with them impracticable, for 
they knew no Sin but what might be indulg- | 
ed ; no Offence too big for a Pardon ; and the 
blackeſt often Accounted meritorious z and if 
Sacraments could not bind him, no Obligati- 
ons or Covenantsbetween Man and Man could, 
with a great deal more to the ſame Purpoſe ; 
concluding, that the Matter was as plain and 
notorious as could be, That there was an In- 
tention to bring in Popery by a cruel and 
bloody Way; and he thought Mr. Oates ra. 
ther juſtified by the Teſtimony offered againſt 
him, than diſcredited : But obſerving that 


there was but one Witneſs againſt //hitebr = 
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oY and Fenwicke, he diſcharged the Jury of them, 
30 Car. II. and directed them only to bring in a Verdict 
Van in relation to the other three Priſoners, whom 
— — they found GUILTY upon A very little Con- 
"4k nerv ſideration; and afterwards Sentence was paſ- 
ſs * fed on them as T raitors by the Recorder Te: 
wh fries ; who was no leſs ſevere in his Reflecti- 
re cue: ons on them in the Speech he made when he 
ww _—_ . pronounced Judgment, than the Chief Juſtice 
aalen had been; and among others, uſed this Ex- 
preſſion, That the Priſoners Deſign was ſo hor- 
rid, that nothing but a Conclave of Devils 
in Hell, or a College of ſuch Feſuits as theirs 

upon Earth, could have thought of it. 
But, however the Evidence might be be- 


lieved by the Court and Jury, the King 


ſeems to have ſuſpected the Truth of it; for 


he ſuſpended the Execution of the three con- 
demned Jeſuits, *till the Houſe of Commons 
| lu rprieved ordered the Recorder to attend them, and de- 
* line e manded why he had not iſſued his Warrant 
for their Executions? To which he anſwer- 
ed, he had not yet received any Orders 
concerning them from the King: And they 
were afterwards reprieved till the 24th of 
5 when Ireland and Grove ſuffered; 
ut Pickering was reprieved from Time to 
Time, *till the ninth of May following, when 
on executed he alſo was executed. The King ſeemed in- 
*, clined to have pardoned them, if the Parlia- 
«the i. ment had not inſiſted on their Execution; 
13 and ſome Courtiers repreſented, that, as they 
were condemned by due Courſe of Law, it 
might hazard the Peace of the Nation, if 
the King ſhould pardon them, when the Peo- 
ple were ſo generally perſuaded of their Guilt: 
But, whatever other People might think of 
2 died profeſſing their Innocence to 

the laſt. 


E, their Defence, or of ſummoning their 4 | b) 
| : 
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The People were ſo alarmed at this pretend- 678. | 


ed Diſcovery of a Popiſh Plot, being made to iy | 


believe, that a general Maſlacre was intended, 
of all ſuch Proteſtants as refuſed to be recon- B 

ciled to Rome, that almoſt any Evidence was ws | 
ſufficient, at that Time of Day, to convict 1 
a Papiſt; and nothing was thought a Hard- it 
ſhip on thoſe who were accuſed of the Plot: i 

The denying them all Opportunities of mak- Wi 
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itneſſes, was now held extremely equitable 1 
by our Whig Patriots; and the People were 1 
almoſt worked up into an Opinion, that it 
was lawful to knock any one on the Head, 
that was called a Papiſt: The infamous Cha- 
racters of the principal Witneſſes, Oates and 
Bedloe, were not ſuffered to be touched upon: 
And though Oates himſelf declared he had 
turned Jeſuit, and taken Oaths and Sacra- 
ments without Number, only to betray his 
Brethren, yet was his Teſtimony looked upon 
as unqueſtionable ; nay, the proving one of 
the Priſoners to be in another Place, when 
Oates and Bedloe ſwore he was in London, 
was very little regarded: And fo artfully did 
Lord 22 and his Whig-Brethren, 
manage this pretended Diſcovery, that even 
a Majority of the Parliament and the Tories 
believed it, till they found it loaded with ſo 
many improbable Circumſtances, that the 
Forgery became too groſs to be ſwallowed any 
longer: Even the Chief Juſtice and the Re- 
corder Mies, who tried them, ſeemed at 
that Time to be fully ſatisfied, and to applaud 
the Verdict given againſt the three Jeluits ; 
though they lived to alter their Minds, and 
ſhew their Deteſtation of the numerous Per- 
juries that thoſe unhappy Men were condem- 
ned upon. 
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1678, The Impeachment of THOMAS Earl of DAN BY, Lord High-Treaſu- 1678. 
4 rer of England, for High-Treaſon, and other High Crimes and NM yu 
12190 demeanors, the 23d of December, 1678. 30 Car. II. 


Danby's Im- 
feachment, 


* HE Articles, which were carried up 
. Tenor of 2 Sir Henry Capel, Brother to the 

arl of Eſſex, on the ſaid 23d of De- 
cember, charged him with traiterouſly aſſum- 
ing Regal Power, in treating of Peace and 
War, and giving Inſtructions to Ambaſſadors 
abroad, without communicating the ſame to 
the Secretaries of State, or the Council : That 
in order to ſubvert the Conſtitution, and in- 
troduce Arbitrary Power, he procured an 
Army to be raiſed ; and continued it, contra- 
ry to an Act of Parliament for disbanding it: 
That he negotiated a Peace with the French 
King upon diſadvantageous Terms, and en- 
deavoured to procure a Sum of Money of his 
moſt Chriſtian Majeſty for conſenting to it: 
That he was Popiſhly affected, endeavoured 
to ſtifle the Plot, and diſcountenanced the 
Witneſſes: That he had waiſted the Publick 
Treaſure, and procured Grants to himſelf of 
the Revenues of the Crown. 

The Commons therefore prayed that the 
Earl might be put to anſwer, and brought to 
Trial, and Judgment thereupon ; and that he 
might be ſequeſtred from Parliament, and 


forthwith committed to ſafe Cuſtody. 
No, 17. J. K 


30 Cor. II, 


Upon reading the Articles in the Houſe of De Farb 
Peers, the Earl made a Speech in his Defence: DS. 
wherein he obſerved, That, as to his aſſum- 
ing Regal Power, he had never tranſacted any 
thing of Moment, for which he had not his 
Majeſty's ſpecial Command: That the Army 
was no more raiſed by him, than by every 
Lord in that Houſe: That he had been ſo far 
from concealing the Plot, that it had been 
owned at the Bar of the Houſe of Commons, 
the Witneſſes had received all manner of En- 
couragement and Diſpatch from him; and 
that, if he had not ſeized Coleman's Papers, 
none of them had appeared ; and they had 
wanted the moſt material Evidence of the 
Plot: That, as to his being Popiſhly affected, 
ſome of thoſe who voted the Impeachment, 
had acknowledged the Falfity of that Alle- 
2 And as to waſting the Publick Trea- 
ure, he knew of none in his Time to waſte ; 
all the Money that had been given had fallen 
ſhort ; and the King had laid out more than 
he had received, in building Ships, or paying 
off the Debts that had been topped in the Ex- 
chequer before his Time; inſomuch, that his 
Conduct would appear rather meretorious than 
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criminal. And laſtly, that his Gains were not 
what they had been repreſented: They might 
rather arraign his Prudence, in not having 
done for his Family what he 7 ought : 
And if his Obedience to the King was not 
his Crime, he thought nothing elſe would 
affect him which the Articles contained. That 
if he had been either a Papiſt, or a Friend 
to the French, he had not been now accuſed : 
He had Reaſon to believe the principal In- 
former, Mr. Montague, had been. affiſted 
with French Advice in this Accuſation : That 
no Man could vindicate him more than Mon- 
tague, who had ſhewn how great an Enemy 
he (the Earl) was to France, under his Hand ; 
and how much he might have had to have 


1678, 
3o Car. II. 


— uw 


been otherwiſe; and what Montague might 


have had for getting him to take it: "That 
Montague knew it would appear under his 
Hand, that the greateſt Invitations to his 
Majeſty to take Money of France, were made 
by himſelf; and that, if his Majeſty would 
have been tempted for Money, he might 
have ſold Towns there for as much as if they 
had been his own ; but that he always ſcorned 
to yield the meaneſt Village, that was not 
agreed to by the Spaniard and Hollander; 
concluding, That ever ſince he had the Ho- 
nour to ſerve his Majeſty, he had delivered 
it as his conſtant Opinion, "That France was 
the worſt Intereſt he could embrace; they 
were the Nation in the World from whom 
he ought to apprehend the 22 Danger; 
and who had both his Perſon and Govern- 
ment under the laſt degree of Contempt. 
The Earl re- Whether the Lords were ſatisfied of the 
mains at Li- Earl's Innocence, or were influenced by the 
tv, of Court, they did not think fit to order him 
exhibited, into Cuſtody ; and the Zoth of the ſame 
Month the King prorogued the Parliament, 
and on the 12th of January diſſolved it, 
calling another to meet the 6th of March 


following. 


The next On Thurſday, March the 20th, the new 
_ , l Houſe of Commons reſolved, Nemine contra- 
may be com- dicente, to ſend a Meſſage to the Lords, to 
mitted, remind them of the Impeachment againſt the 
Earl of Danby, and to deſire he might be 
forthwith committed to ſafe Cuſtody, and 
appointed a Committee to draw up further 

Articles againſt him ; and finding the Earl 

was not yet taken into Cuſtody, they ſent 

another Meſſage to the Lords the 22d of 

March, of the ſame Tenor as the former: 

He with= And on the 25th of March, 1679, received 
n. a Meſſage from the Lords, that they had 
ſent to apprehend the Earl of Danby, both to 

his Houſe in Town, and at Mimbleton; and 

that the Uſher of the Black Rod had returned, 

that he could not be found. Whereupon 

the Commons, on the 4th of April, 1679, 

An Aldr:ſs Reſolved, That his Majeſty be addreſſed to 
fir d, iſfue his Proclamation to apprehend the Earl 


bendinz hin:, 
of Danby, with the uſual Penalties on ſuch 


as ſhould conceal him ; and that the Officers 
of his Majeſty's Palaces might have Orders 
that he ſhould not be harboured in any of them, 

In the mean time, the Earl having obtain- 
ed the King's Pardon, the Commons reſolved 
to addreſs the King, and repreſent the Ir- 

regularity and Illegality of it; and the dan- 


He pets a 


Pardon; 


them, he had not had an Opportunity of ob- 


gerous Conſequences of granting Pard ay 
Perſons impeached. They alſo 3 \ Bin jo c. I 
of Attainder to be brought in againſt the N 
Earl, in which, after ſeveral Conferences 
having prevailed with the Lords to agree with 
them in it, if he did not appear, the Earl 
of Danby thought fit to ſurrender himſelf on 
the 13th of April, and was committed to the 
Tower ; and being brought before the Lords 

the 25th of the ſame Month, he pleaded his Ig 
Pardon, Whereupon the Lords acquainted 
the Commons, that they had appointed Sa- 
turday, the 10th of May, to hear the Earl of 
Danby by his Counſel, to make good his 
Plea ; but the Commons prevented its being 
argued, by Reſolving, That no Commoner 
preſume to maintain the Validity of the Par- 
don pleaded by the Earl of Danby : And that 
the Pardon pleaded by the Earl to their Im- 
peachment, was illegal and void, and pro- 
ceeded to demand Judgment of the Lords 
againſt him, which occaſioned a Conference 
between the two Houſes, on the 26th of 
May, 16,9. When the Commons reminded 
their Lordſhips, that upon the Impeachment 
of the Earl, the common Juſtice of ſequeſtring 
him from Parliament, and committing him to 
ſafe Cuſtody, was denied them, of which 
their Lordſhips had been ſo ſenſible, that 
they had ſince declared, That upon the Im- 
peachment of a Peer for High-Treaſon (where 
Articles were exhibited againſt him) he ought 
of Right to be ordered to withdraw, and then be 
committed: And if this Juſtice had been done 


taining that illegal Pardon which he had 
pleaded. | 

They ſaid they were ſurpriſed when they 
received a Meflage from their Lordſhips, the 
7th of May, That as well the Lords Spiritual 
as Temporal, had ordered, That the 10th of 
May, inſtant, ſhould be the Day for hearing 
the Earl of Danby make good his Plea of 
Pardon; and that their Lordſhips had ad- 
dreſſed his Majeſty for naming a Lord High 
Steward, 

That the Commons apprehended the ad- 
mitting the Lords Spiritual to exerciſe Juriſ- 
diction in theſe Caſes, was an Alteration of 
the Judicature of Parliament; and that if a 
Lord High Steward was neceflary on Im- 
peachments, ſuch Impeachments might be 
defeated, by ſuſpending or denying a Com- 
miſſion to conſtitute a High Steward. 

That the Commons having communicated ec 
their Vote, That the Lords Spiritual ought inf Shri 
not to have any Vote in any Proceeding againſt wal agi 
the five Popiſh Lords in the Tower, to their ng, 
Lordſhips; and declared, that when that Ca 
Matter ſhould be ſettled, and the Methods of 
Proceeding adjuſted, the Commons would 
then be ready to proceed upon the Trial of the 
Pardon of the Earl of Danby; their Lordſhips, 
without giving the Commons any ſatisfactory 
Anſwer, ſent them a Meſſage on the 22d of 
May, That the Lords Spiritual, as well as 
Temporal, had ordered the 27th of that in- 
ſtant May for the Trial of the ſaid five Lords; 
leaving them to conclude, that the Lords Spi- 
ritual have a Right to fit and vote, *till the 


Court procgeds to the Vote of Guilty, or Not 


guilty 3 


l 
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16-8. guilty ; and conſequently that they might be 
30 che 1. — to judge upon the Earl of Danby's 
Plea of Pardon. - 

The Commons therefore thought them- 
ſelves obliged not to proceed to the Trial of 
the five Lords on the 27th, but to adhere to 
their ſaid Vote; for which they alſo offered 


theſe further Reaſons : 


1. Becauſe their Lordſhips had received 

the Earl's Plea of Pardon with a Proteſta- 
tion, wherein he had aſperſed his Majeſty by 
falſe Suggeſtions, as though his Majeſty had 
commanded, or countenanced the Crimes he 
ſtood charged with. 
„ie Cm 2. The ſetting up a Pardon to be a Bar to 
4% a Par an Impeachment, defeated the whole Uſe and 
- ru Effect of Impeachments; and therefore the 
* „ an Caſe of the ſaid Earl (which in Conſequence 
Inpeachment- concerned all Impeachments) ought to be 
determined before that of the five Lords, 
which was but their particular Caſe. 

3. Until the Commons have Right done 
them againſt this Plea of Pardon, they ſhould 
apprehend that the Juſtice of the Kingdom 
would be defeated, by Pardons of the like 
Nature, in the Caſe of the five Lords. 

4. That an Impeachment was virtually the 
Voice of the whole Kingdom; and it would 
be dangerous if the whole Nation ſhould have 
Occaſion miniſtred to them to be apprehenſive 
of the utmoſt Danger from the Crown, from 
whence they of Right expect Protection. 

5. That Articles were firſt exhibited againſt 
the ſaid Earl, and the Trial appointed by 
their Lordſhips to be before that of the five 
Lords; but their Lordſhips, having ſince in- 
verted that Order, had given them Cauſe to 
doubt, if they ſhould proceed firſt to the 
Trial of the five Lords, not only that Juſtice 
would be obſtructed in their Caſe, but that 
they ſhould never have Right done them in 
this Flea of Pardon, 


Ne Lid: The Commons Reaſons being read in the 
ij, we Houſe of Lords the 27th, and their Lordſhips 
% continuing in their Reſolution, that the Lords 
tuat wp ht to E-4 4 
4 in M. Spiritual ought to fit and vote in the Houſe, 
ter: previews in Matters previous to the Trial; neither the 
al. Earl of Danby, or the five Popiſh Lords, were 
| brought to their Trials at this Time; but moſt 
of them remained Priſoners in the Tower ſe- 
An Habe- veral Years: Whereupon the Earl of Dan 
ache, brought an Habeas Corpus in Eafter Term, 
the Earl? „ 1681, and another in 1682, in order to be 
& admitted admitted to bail by the Court of King's- 
% bail, Bench. 
His 4g. The Arguments he uſed to induce this 
nets, Court to bail him, were, 1. That he had 
been both accuſed and committed, without 
any Oath made againſt him, 

2. That there was no particular Treaſon 
mentioned in the Articles; only the Word 
traiterouſly had been applied to Things that 
were not Treaſon, if they had been true; 
whereas in the Impeachments of the Popiſh 
Lords, they were charged with the higheſt 
1 and upon Oaths made againſt 

em. 


3. That when a Day was ſet by the Lords 


for his being heard, and He appeared, his 


Council were threatned, if they durſt ſpeak 
3 


to the Matter of Law. 


II. 


4. That he had his Majeſty's Pardon, and 


yet the Pardon and he had been Priſoners to- 
gether above three Years, of which he 
thought this was the firſt Precedent ſince 
the Conqueſt, 

5. That he had not only his Majeſty's Par- 
don, but his Majeſty's Declaration of his In- 
nocence, in his Speech to both Houſes of 
Parliament ; wherein his Majeſty alſo decla- 
red, that he would give him his Pardon ten 
Times over, if that he had already was de- 
fective either in Matter or Form. 

6, That he had been Priſoner above forty 
Months, without any Proſecution for the 
greateſt Part of that Time, which was ano- 
ther Reaſon in Law for bailing of him ; for 
that, inſtead of a Reſtraint ad Cuſtodiam, he 
had undergone a Puniſhment greater than the 
Crimes, alledged againſt him, could have de- 
ſerved, if they had been true: That his Ma- 
jeſty had alſo given his Directions to Mr. At- 
torney, to give his Conſent to his being bailed; 
and he ſaid, there was hardly a Precedent of 
a King's Priſoner, and at the King's Suit, re- 
fuſed to be bailed, when the King's Conſent 
had been obtained for it: And the Precedent 
would have been no leſs ſtrange and new a- 
gainſt the King, than againſt himſelf, if he 
was not permitted to be bailed under ſuch 
Circumſtances ; and that it muſt be very dan- 
gerous to the Subject, and a plain Failure of 
Juſtice, if he could be fo reſtrained of his 
Liberty, that he might not be bailed without 
the Leave of the Houſe of Lords. He took 


it for granted there would have been no Diſ- 


pute in this Matter, but for a Declaration of 
the Houſe of Lords, made the 19th of March, 
1678 (viz.) That the Diſſolution of the laſi 
Parliament, doth not alter the State of Im- 
peachments brought up by the Commons in that 
Parliament: But, had the Lords actually made 
an Order againſt bailing him, it would have 
been illegal, and contrary to Magna Charta; 
as whatever ſubjected a Man to an indefinite 
Impriſonment was. | 

That it had been admitted in the worſt of 
Times, even during the Uſurpation, that an 
Order of Parliament was not of Force after 
a Diſſolution of the Parliament; and he 
hoped that the Liberty of the Subject was 


by | not more precarious now than it was then: 


That one of the chief Grounds of the late 
War between the King and Parliament, was, 
That an Ordinance of Parliament ſhould not 
be held equal to an Act of Parliament, and 
yet thoſe were Orders of both Houſes: And 
here, an Order of one Houſe was held equi- 
valent to a Law ; and that againſt our greateſt 
and moſt facred Laws of Liberty, which had 
been ſo often confirmed. 

The Earl juſtly obſerved alſo, that the 
Diſtempers of the Times, had given more 
Weight to that Order, than any Thing elle : 
There had been ſeveral Inſtances, where the 
Court of King's-Bench had allowed the Par- 
don of a Peer when pleaded there, though 
they had no Power to proceed to the Trial 
of him: That Men had been diſcharged by 
that Court upon the King's Writ, without 

any 
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10678. , any other Reaſon given in the Writ, but be- 
30 Car. E, cauſe the King held the Parties to be inno- 


Mr. Juſtice Raymond ſaid, that his Lord- 
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ſhip's Caſe was attended with ſo many 30 . 
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The Judge: 
refuſe to bai 


im. 


cent; as in the Caſes of Melton Archbiſhop 
of York, and Graveſend Biſhop of London 
7 Ed. 3. | 
That the King had aboliſhed Accuſations 
of Treaſon, as in the Caſe of Talbot and Or- 
monde, in Hen. VI. and where one pleaded an 
inſufficient Pardon, the Court had ſuch a Re- 
gard to the King's Intention of pardoning, 
that the Party was ordered to procure a better 
Pardon, 26 AF. p. 46. and the King's Inten- 
tion of pardoning him had been ſufficiently de- 
clared to the whole Kingdom; adding, that 
he had now no Proſpect when a Parliament 
would ſit; and, if they did, it was a Queſtion 
whether he ſhould meet with Relief there; 
fos that his Petition had been read the firſt 
Day of the laſt Parliament; but publick Buſi- 
neſs intervening, they had not Time to conſi- 
der his private Caſe : That this had been his 
Misfortune in three Parliaments ſucceſſively ; 
which made it but too plain, that he lay under 
an indefinite Impriſonment, unleſs he could 
find Relief in that Court, for that there was 
no other to appeal to. 

He concluded, that as the King had ſuffici- 
ently declared there was no Danger in letting 
him have his Liberty, ſo he had ſuch Bail to 
offer the Court, as would ſufficiently ſatisfy the 
World, that he ſhould be forth-coming. 

To this the Lord Chief Juſtice anſwered, 


They were not inſenſible of the Hardſhips of 


his Lordſhip's Caſe, or of the King's Deſire 
that he ſhould be no longer impriſoned ; the 
King had done as much as lay in his Power to 
relieve him, but the Miſery of it was, the 
Court could only compaſſionate him, his Lord- 
ſhip having been impriſoned by a higher 
Hand, and where they had no Power to inter- 
meddle ; and that all the Judges had deli- 
vered their Opinions, that he could not be 
bailed : Nor was his Lordſhip indefinitely im- 
priſoned : for whenever his Majeſty was pleaſed 


to call a Parliament, he would have a Reme- 


dy: (This Motion for Bail was made by the 


Earl in Eaſter Term, 1682, after he had been 
in Priſon three Years, and there was no Par- 
liament in Being.) | 

Mr. Juſtice Jones ſaid, That the Earl had 
been charged with Treaſon by an Impeach- 
ment, and had pleaded a Pardon before the 
Lords (The Validity of which had not been al- 
lowed or argued) which Plea he took to be a 
tacit Confeſſion of Guilt in Law, though 
the Party were never ſo innocent, inſomuch 
that a ſecond Plea could not be admitted; 


and in that Caſe he did not fee how that 


Court could haye any Thing to do with his 
Lordſhip. | 

Mr, Juſtice Dolben ud, That he muft 
confeſs the Caſe to be very hard; and he 
was not of the Opinion of his Brother Fones, 
that his Lordſhip would be debarred of ano- 
ther Plea, if the Pardon ſhould be over-ruled ; 
but if he was put to give a preſent Anſwer, 
he muſt declare his preſent Opinion to be, 
That his Lordſhip could not be bailed; 
though he thought it might well deſerve ano- 
ther Conſideration: 


weighty Circumſtances, that it o 

be well conſidered, and by N the 
Judges, betwixt that and the next Term; 
e he would deliver no Opinion 

And it ſeems the Judges were ſo 

fraid of being er Account by - hg 
future Parliament, that his Lordſhip lay in 
Priſon till the 12th of Feb. 1683-4, being be- 
tween hve and fix Years from the Time of his 
Commitment; and then the Court of Kin. 
Bench ventured to bail him, together with the 
Earl of Potis and the reſt of the Popiſh 
Lords that ſurvived, who had been commit. 
ted to the Tower for the Popiſh Plot, much 
about the ſame Time. 


It is very much to be queſtioned,” whether 
3 R arty on 
the Earl was guilty of any of the Articles he the Fu ef 
was charged with; but happening to be Prime P.. 
Miniſter at this Time, and having incurred — 


the Diſpleaſure both of Papiſts and Whigs, 
they took this Opportunity of charging him 
with all the Mal-adminiſtration that had ha 


pened for ſome Vears: And when the King 


had granted him a Pardon, not only queſtion- 
ed the Validity of it, but arbietarily com- 
manded his Counſel not to plead for him, 
which was certainly an uncommon Stretch 
of Privilege, and can never be deemed juſt 
or legal. 

The Lords indeed might have declared the 
Pardon valid, and thereupon diſcharged the 
Earl, on hearing what he had to ſay to it 
himſelf; but whether it was not thought fit to 
ny Things to this Extremity, and break 
abſolutely with the Houſe of Commons, or 
for what other Reaſon does not appear : The 
Earl was ſuffered to remain in Priſon ſeveral 
Years with the King's Pardon in his Pocket, 
as he obſerves. | 

The Judges who refuſed to bail him, no 
doubt, knew what the Law was in theſe Caſes, 
as well as the Judges that afterwards bailed 
him; but they had ſeen ſo many Inſtances of 
the implacable Rage and Malice of the Whig 
Leaders, who fat in the Houſe of Commons 
about that Time, that they knew their Ruin 
would certainly have been the Conſequence 
of bailing him then: But when it was found 
the King was determined not to call a Par- 
liament in Haſte; and that, if he had called 
one, they would have been Men of a diffe- 
rent Stamp; the Judges made no Scruple of 
giving him his Liberty, as well as the Popiſh 

ords that remained in the Totber; which we 
find fo far approved by the next Parliament 
that was called, that their Bail was then actu- 
ally diſcharged ; and though the Court of 
King's-Bench have ever ſince refuſed to bail 
the Members of the reſpective Houſes, that 
have been committed by either, during the 
Seſſions; yet upon a Diſſolution, and ſome- 
times upon a Prorogation, they have been 
admitted to Bail: And it his held, That the 
Court of King's Bench may admit to Bail, 
even a Lord impeached of High Treaſon, 
when the Parliament is not fitting. Hau- 


The 
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29 Car. II. 


3 H E Indictment charges the Priſoner, 
1 8 That having conceived a deadly Malice 


and Hatred againſt the Right Rev. 
James, Archbiſhop of St. Andrews, on Ac- 
count of his being promoted to that Archbi- 
ſhoprick and made one of his Majeſty's Privy 
Council, he did contrive the Murder and Aſ- 
ſaſſination of his Grace; and in order thereto, 
having provided himſelf with a Pair of Piſtols, 
did, on the gth of July, 1668, proceed to 
execute his Purpoſe, when the Archbiſhop 
came down Stairs, and was going into his 
Coach with the Biſhop of Or#ney : That he 
did diſcharge one of his Piſtols loaden with 
Powder and Ball at them, when they were 
got into the Coach, and thereby dangerouſly 
wounded the Biſhop of Orkney in the joining 
of the Hand and Arm, ſo that he was mutilate 
and diſmembred, and never perfectly recover- 
ed his Health, but languiſhed thereof untill 
he died : From which Premiſes it was evident 
he was guilty of Murder and Aſſaſſination, by 
way of Forethought, Felony, &c. and there- 
fore ought to ſuffer the Pains of Death, inflic- 
ted on ſuch Offenders, by the Laws of Scot- 
land. 
nu can The Prifoner denied the Charge in the In- 
(ems to dictment, or that he ever made any Confeſſion 
h4i#- of itz and his Counſel obſerved, That he 
En could not be charged with Murder ; for a bare 
Endeavour, where the Thing was not effec- 
ted, they faid, could not be puniſhed as if it 
was actually committed, unleſs in Treaſon 
and Parricide. 

And though the Priſoner might be indifted 
for Aſſaſſination by their Law, yet it was not 
laid in the Indictment, That he was hired to 
commit the Fact, without which he was no 
Aſſaſſin: And as to the Mutilation of the 
Biſhop of Or#ney, their Law Cid not extend 
to Mutilation, but to diſmembering only and 
diſmembring was not ſo much as laid in the 
Indictment: And although it was infinuated, 
the Biſhop died of the Wound, it not being 
laid, that the Wound was of its own Nature 
mortal, the Indictment in that Point was in- 
ſufficient: And beſides, it might be proved 

that the Biſhop went about and exerciſed his 

Function afterwards. 

That it was not laid, he invaded (or aſſault- 
ed) the Archbiſhop while he was engaged in 
his Majeſty's Service, which rendered it in- 
ſufficient in that Point; and the Act which 
made it Capital, was paſſed ſince the Fact 
committed. 

That his Confeſſion, if he made any, was 
not before proper Judges, and was on a Pro- 
miſe of Pardon and Indemnity, and therefore 
ought not to be urged againſt him, 

Te 03:;. To this the Lord Advocate and the King's 

53 Counſel anſwered, That they ſtill inſiſted, 

King Can, the invading and attempting the Life of a 

th "= Counkiltor was Capital; that in this 
4 17 COLE 


a jal of IAurs MIrch EL, for an Attempt to commit Murder .. 
12 —_ [Lot before the Lord Juſtice General, and the reſt of the 8 _ 
Lords Commiſſioners of Juſticiary, the 7th of January, 1677-8, 


Caſe the Priſoner proceeded to Action, and 
did all that lay in his Power to accompliſh the 
Murder: And whereas it was faid, it ought 
to be proved, that the Attempt was made on 
the Archbiſhop for doing his Majeſty's Ser- 
vice, that was always to be preſumed, where 
one attempted the Life of a Privy Counſellor. 
His Intentions were no otherwiſe to be mani- 
feſted but by his Actions; and the Priſoner, 
being unknown to his Grace, could have no 
other Quarrel againſt him than for doing his 
Duty ; the Law would interpret it to be fo, 
unleſs he good ſhew ſome other private View 
he had in 23 of it: And beſides 
theſe Preſumptions of Law, the Priſoner had 
acknowledged himſelf to be of a Sect that 
abhorred all Biſhops; and one of his Brethren 
had, in Print, declared it to be lawful to kill 
one of that Character: Nay, the Priſoner 
himſelf had declared it lawful to kill a Biſhop ; 
had endeavoured to make Proſelites to his O- 
pinion, and acknowledged the Reaſon he 
ſhot at the Archbiſhop to be, becauſe he was 
a Proſecutor, or Proſecutor, of the Rebels 
at Pentland- Hills; and though the laſt Act, 
which made it Capital to attempt the Life of 
a Biſhop, was made after the Fact, that was 
only explanatory of a former Act: And 
whereas it was ſaid, he was no Aſſaſſin that 
did not take Money : Indeed an Attempt to 
revenge a private Injury, was not Capital, be- 
cauſe Nature might plead ſome Excuſe for 
our Reſentment ; but where a Perſon, after 
mature Deliberation, ſhould, by lying in 
wait, attempt to kill a Perſon that never of- 
fended him, the Law made it Capital ; the 
Circumſtance of taking Money, was only de- 
monſtrative and not reſtrictive, ſince theſe 
Criminals are much more dangerous than 
thoſe who do it for Hire, who chuſe Dark- 
neſs and Privacy to tranſact their Villany, 
and never attempt it but with a Proſpect of 
eſcaping; but the Noon-day Sun, and the 
greateſt Concourſe of People, cannot ſecure 
a Man againſt theſe Murderers, who act up- 
on Principal, and perſuade themſelves their 
Crimes will purchaſe them Seats in Paradiſe, 
or that the Multitude will protect them a- 
gainſt their lawful Governors. As their 
Laws puniſhed Capitally an Attempt to rob 
or raviſh, much more, Attempts to com- 
mit ſuch execrable Crimes. 

That he had no Promiſe of Life from any 
one who had Authority to make it ; and ifhe 
made his Confeſſion ſpontaneouſly, it would 
not avail. 

The Court having conſidered the IndiR- The Opinion 
ment, and the Arguments on both Sides, J re, Curt 
found that the Article in the Indi&ment, hong Ow 
founded on the fourth Act of the 16th Parl. 
Jac. 6. importing the Priſoner's aſſaulting 
the Archbiſhop, who was a Privy Counſellor, 


by firing a Piſtol at him for doing his Ma- 
4 P jeſty's 


% 
[ 
4 
! 
1 
1 
| 
, = 
l - 
. 


-—_—_— O99) OO OP — — 


> 
I ů — — —— 


— ——_—_—_— 
= r — - 


a * 
3 i G 


AS + lb os _ 


2 2 9 * 7 - * 
* 
— 2 
err eee 


7 — 
fc 0 2 ä cance. 


re 4 
2 
—— 5 


» CY 


— 


_ 
— 22 


* 
7 
1 l 
9 p 
« N 
-.2 
L 7 | 
+ If * 
* 
N 
| 
x 
FRE. 
4 * 
| * 
4 


52 


9 7; + . „ _ 2 IT . * 
—— 
— . 8 > of - 
r — 6 1 woe rare 
9 > 


— W pe 


332 


DIe 


1677-8. jeſty's Service, was ſufficiently ſupported; it 
2 being proved that the Priſoner ſaid, he made 


Priſoner's Exculpation (in relation to + 


that Aſſault upon the Archbiſhop for perſe- 
cuting thoſe who were in Rebellion againſt his 
Majeſty at Pentland-Hills. 

But as to the Article concerning the aſſault- 
ing Biſhops and Miniſters, they found it 
only inferred arbitrary Puniſhment : As to the 
other Article, concerning the mutilating the 
Biſhop of Orkney, it only inferred arbitrary 
Puniſhment, 

And as to the Promiſe of Life made before 
the Privy Council, they thought it ſufficient 
to ſecure the Priſoner's Life, provided it was 
proved. 

The Court having thus ſettled Matters of 
Law (as is uſual in Scotland, previous to the 
Trial) a Jury, conſiſting of fifteen Perſons, 

The Priſ= was ſworn, and the Evidence produced. And 

ners Cu. firſt, The Priſoner's Confeſſion before the 

2 , K. Lord Chancellor, Lord Regiſter, Lord Ad- 

widence, vocate, and the Lord Treaſurer, was read, 
wherein he freely confeſſed, he was the Per- 
ſon who ſhot the Piſtol at the Archhiſhop of 
St. Andrew's, when the Biſhop of Or4ney was 
hurt, in the Year 1668. and that no living 
Creature perſuaded him to do it, or knew 
of it. 

Then ſeveral other Perſons depoſed, That, 
ſince his being in Priſon, he had confeſſed 
his firing the Piſtol at the Archbiſhop ; and 
the Reaſon he gave for it was, that his Grace 
was an Enemy to the Godly ; and they could 
not be in Security as long as he lived. Some 
Surgeons alſo depoſed, That the Bones of the 
Biſhop of Orkney's Hand were fractured by 
the Ball; but that he was afterwards able 
to liſt it to his Head. 

The Lord Chancellor and Treaſurer de- 
poſed. That they ſaw the Priſoner ſign his 
Confeſſion; but there was no Aſſurance given 
him of Life. 

However, the Priſoner procured a Writing 
to be read, which he called, An Act of 
Council (but the Members denied there was 
any ſuch AR) importing, that the Priſoner, 
retiring with one of the Committee of Council, 


confeſſed the Fact, on Promiſe made him of 


his Life; and that he afterwards renewed his 
Confeſſion before the Council: But that, be- 
ing brought before the Lords of Juſticiary, 
he refuſed to acknowledge his Confeſſion, 
though his Majeſty's Advocate told him, he 
ſhould have the Benefit of the Indemnity 
promiſed him, if he adhered to his Confeſſion ; 
but otherwiſe he would loſe the Benefit of it; 
and that thereupon the Lords of the Council 
declared the ſaid Promiſe void. 
Mitchel con- 
wicked, Tury were ordered to withdraw, and on the 
roth of January gave their Verdict, as to the 
firſt Part of the Libel or Indictment, founded 
on Act 4. 16 Parl. Fac. 6. concerning the 
aſſaulting, or attempting, any of the Lords of 
Seſſion, Privy Council, &c, unanimouſly, 
That they found it proved. 

As to the invading of Biſhops and Mini- 
ſters, and wounding the Biſhop of Orkney, 
they like wiſe find it proved with one Voice, 
As to his Confeſſions, they likewiſe find them 


proved with one Voice, Laſtly, As to the 


People; and it neceſſarily followed to be the 


This pretended Act being rejected, the 


he 16757 
Aſſurances given him of Life) they unani-29 G&. 
way 


mouſly find it no ways proved. 

W hereupon the Court adjudged, That the g, 
Priſoner be taken to the Graſs-market ined wh 
Edinburgh, on Friday the 18th of Fanua 
and there be hanged on a Gibbet till he was 
dead, and his moveable Goods and Gear to 
be Eſcheat to his Majeſty's Uſe. 

The Priſoner was accordingly executed at Hi v,; 
the Market-Creſs in Edinburgh, on the 18th 
of January, and being a zealous Field-Con. Callas 
venticler, entertained his Audience with a 
Diſcourſe that ſuited very well with the Prin- 
ciples of thoſe Men, wherein he told the 
People, he owned and adhered, with all his 
Heart and Soul, to the Work of Reformation, 
as it was begun and carried on in that King- 
dom, according to the Word of God, the 
National Covenant; and the ſolemn League 
and Covenant, as it was ſettled amongſt them 
by General Aſſemblies, Synods, Presbyteries, 
Kirk-Seſſions, and the People's juſt Power 
to chuſe and call their own lawful Paſtors; 
declaring that Patronage was a Popiſh Right, 
and an Uſurpation in the Houſe of God, 

That the lawful Magiſtrate (the King) 
ought, to be qualified according to God's Ap- 
pointment : He muſt not make himſelf ſtrong 
by Horſes, to the end he may compel the 
Lord's People to rebel againſt the Lord's ex- 
preſs Command ; nor, Feroboam like, compel 
the People to Apoſtacy : He muſt not multiply 
Ives to himſelf, much leſs Whores, and marry 
an 1dolatrous Wife like Jezebel, (as he in- 
ſinuates the King had); but he muſt be a 
diligent Student of the Law of the Lord, and 
judge the People accordingly; and if he 
ſhould overturn the Covenant-Work of God, 
and by a Parliament, packed according, to his 
own Mind, reſcind the Acts of former Parlia- 
ments, Committees of States and Councils, he 
diveſted himſelf of all legal Right over his 


Duty of ſuch People, or any Part of them, to 
take up Arms in Defence of their Religion, 
Laws and Liberties, or they vyould be guilty 
of bringing God's Wrath upon the whole 
Land : Adding, I proteſt before God, Angels, 
and Men, againſt all thoſe Acts of Parliament, 
or Council, which are againſt the Word of 
God and Reformation, and carrying on the 
ſame, according as we are engaged and ſworn 
in theſe Holy Bands of the National Covenant, 
and of the Solemn League and Covenant. 1 
hope the Time is drawing nigh, when the 
Man ſhall be accurſed who keepeth back his 
Sword from Blood, and who doth the Work 
of the Lord deceitfully : Yea, happy ſhall he 
be, that taketh this Curſed, Malignant, and 
Prelatical Brood, and daſbeth them againſt the 
Stones : For this Honour have all his Saints, 
the high Praiſes of God in their Mouth, and 
a two-edged Sword in their Hand, to execute 
Juſtice upon the Heathen. 
It is obſervable from this Trial, That, by — 
the Laws of Scotland, the Priſoner is allowed 2% 
Counſel in Capital Caſes, and a Copy of his 
Indictment, which he is not in England; and 
that, before the Jury is ſworn, his Counſel are 


allow to make their ObjeRions to the In- 
| dictment; 


. 
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diment ; and if it be found defective, either 
u. in Form or Subſtance, by the Judges, the 


Priſoner is diſcharged : The Jury only try 
the Fats, and cannot convict or acquit the 
Priſoner by a general Verdict, as with us: 
They conſiſt of fifteen, ſeventeen, or ſome 
odd Number; nor can the Priſoner challenge 


any of them; and a Majority determines the 


Fact; but with us, All the Jury muſt agree 
in their Verdict in Capital Caſes. 

We find alſo, That, by the Laws of Scot- 
land, an Attempt to rob or Murder, is Capital, 
though it be not effected; which ſeems 
highly reaſonable, eſpecially where the Cri- 
minal fires a Piſtol, or offers to kill an inno- 
cent Man, with a Sword, or other Weapon; 
though, by the Laws of England, this is 


| looked upon as no more than an Aſſault, and 


fineable. 

As to this particular Caſe, it appears, That 
the Priſoner and his Brethren held it lawful, 
and even meritorious, to kill a Biſhop ; that 
he once actually ſhot at the Archbiſhop of 
St. Andrews, and wounded the Biſhop of 
Orkney in Purſuance of this Principle ; and 
having fled for it, and lived in Exile eight or 
ten Years, returned to Edinburgh again, when 
he thought the Matter was forgot, and took 


Lodgings again near the Archbiſhop's, where | 


he was apprehended, with the ſame Piſtols * 
— 


loaded, with which he had attempted to * 


aſſaſſinate his Grace before; from whence it 
was conjectured, he deſigned to attempt to 
murder him again; hower, this was pre- 
vented by the Villain's being taken up. He 
ſeems to inſiſt, That his Life was promiſed 
him by ſome of the Privy Council, if he 
would make a full Confeſſion, and that he did 
make ſuch a Confeffion ; but then we find, 
he afterwards retracted that Confeſſion, by 
which the Court told him he had forfeited the 
Benefit of that Promiſe, if any ſuch was ever 
made him ; and he was executed in Purſuance 
of his Sentence; and ſurely with a great deal 
of Juſtice; for if ſuch Men, who think them- 
ſelves at Liberty to murder Magiſtrates, and 
even their Sovereign, when ever they do not. 
approve his Adminiſtration, are ſuffered to 
eſcape with Impunity, it is impoſſible any 
Government can ſubſiſt: But for a Proteſtant 
Preacher, A Miniſter of the Goſpel (as he 
called himſelf) to turn Aſſaſſin as well as 
Rebel, upon a pretended religious Principle, 
for which his Sect exclaim fo loudly againſt 
Papiſts and Jeſuits, All the World mutt ac- 
knowledge the Juſtice, and even the Neceſſity, 
of making ſuch a Man an Example, 


1678-9. 31 Car. II. 


HE Indictment charged, that the ſaid 
three Priſoners (together with Gerald 
and Kelly, two Prieſts, and one Phili- 
ber Vernet, who were fled) on Saturday the 
12th of October, then laſt paſt, did make an 
Aſſault on Sir Edmund-bury Godfrey, and that 
the faid Green having twiſted his Handkerchief, 
put it round Godfrey's Neck, and with the 
Aſſiſtance of his ſaid Accomplices, ſtrangled 
him; and fo they were all found guilty of 
murdering the ſaid Sir Edmund-bury Godfrey. 
A Jury being ſworn, and charged with the 
Priſoners, the Witnefles were called. And 
firſt Titus Oates, who depoſed, 'That on the 
6th of September, then laſt paſt, he gave in 
ſeveral Depoſitions upon Oath, containing a 
Narrative - of the Popiſh Plot before the ſaid 
Sir Edmund-bury Godfrey, then a Juſtice of 
Peace for Weſtminſter, and having taken two 
or three Copies of the ſaid Depoſitions, he 
went before Juſtice Godfrey, again, on the 
28th of September, and ſwore all the Copies 
he had made; and then attended the Council 
with his Narrative: That Juſtice Godfrey af- 
terwards told the Deponent, that ſome Great 
Men thought he had been too zealous in this 
Buſineſs, while others ſaid he was too remiſs : 
That he was threatned on both Sides, and 
went in fear of his Life from the Popiſh Par- 
ty, That he obſerved he had been dogged ſe- 
veral Days, but ſaid, He ſhould not fear them, 
if they came fairly, 
Mr. Prothonotary Robinſon depoſed, That 
being alſo in Commiſſion of the Peace, and 


meeting Juſtice Godfrey at the Quarter-Seſſions 
for We/tminſter, the 7th of October laſt, and 
dining with him the ſame Day at the High 
Bailiff's, the Deponent told him, he heard he 
had taken ſeveral Examinations about the 
Plot; and Godfrey anſwered, He would fain 
have had others have done it ; he thought he 
ſhould have little 'T hanks for his Pains. Add- 
ing, Upon my Conſcience I fhall be the firſt 
Martyr ; but he ſaid, he did not fear them, 
if they came fairly; he ſhould not part with 
his Life tamely : That the Deponent replied, 
he would do well to have his Man go with 
him ; but Gedfrey ſaid, he did not like it ; It 
was a Clog to a Man, 


16339. The Trial of RoBERT GREEN, HENRY BreRRy, and LAUREN CE 2678-9 
Hir, for Murder, at the King's-Bench Bar, the 1oth of February, ; 


Car, II; 


— 


Miles Prance, a ſilverſmith, who worked Prance”s 


for the Popiſh Chapel at Somerſet- Houſe, de- Evidence, 


poſed, That twe Prieſts engaged him to be 
concerned in the Murder of Juſtice Godfrey, 
telling him it was no Sin, for he was a buſy 
Man, and would do a great deal of Miſchief : 
That they ſent to Juſtice Godfrey's Houle to 
enquire when he went out, and dogged him 
ſeveral Days, and particularly on the Saturday 
Morning he was miſſing, they watched him 
into St. Clement” s Pariſh ; and about F ight or 
Nine in the Evening, Hill gave the Deponent 
and his Accomplices Notice to be ready, for 
Juſtice Godfrey was then coming by the Wa- 
ter-gate of Somerſet- Houſe ; and Hill imme- 
diately went to the Juſtice, and told him 
there were two Men quarrelling, and deſired 
him to come down into the Yard and part 


them, which, with much Perſuaſion, he con- 


ſented 
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1678-9. ſented to; and being come down as far as 

OS: acl the Bottom of the Rails, Green twiſted his 

Handkerchief and put it about Godfrey's Neck, 

and threw him behind the Rails, where he 
ſtrangled him. 

That about a Quarter of an Hour after, 
the Deponent Prance obſerving he was not 
dead, Green wrung his Neck quite round, and 
punched him with his Knee: That the Depo- 
nent ſtood at the Water-gate, while Green 
ſtrangled. the Juſtice, and Berry watched the 
Stairs: And the Deponent ſaw Hill, Green, 
Girald, and Kelly, about the Body when he 
came from the Water-gate; and a little time 
after Berry came, and they all helped to carry 
the Deceaſed into Hill's Room, in Dr, God- 
den's Houſe, where the Corps lay till Monday 
Night, and then it was removed into Somer/et- 

* where Hill ſhewed it to the Deponent 
with a dark Lanthorn (but he could not de- 
ſcribe the Room where it was laid). 

That on Tueſday the Corps was ordered to 
be carried to Hill's Chamber again; but ſome 
Body being there, they carried it to Sir John 
Arundel's Lodgings, over-againſt it, where it 
lay till Wedneſday Night, and then they re- 
moved it to the Room where it was firſt laid ; 
and about Twelve on Wedneſday Night, they 
carried it in a Sedan through the great Gate of 
the Upper Court of 1 Houſe to Soho, 
where Hill met them with a Horſe, and ſet- 
ting the Body upon the Horſe, Hill rode, be- 
hind it: And the Deponent Prance meeting 
Hill the next Morning, Hill told him they 

| had run the Juſtice through with his own 

| Sword, thrown him into a Ditch, and laid 
his Gloves and Cane on the Bank by him. 

The Priſoners objected to Prance's Evi- 
dence, That he had declared before the King 
and Council that all this was falſe ; where- 
upon Richardſon, the Keeper of. Newgate, 
was called, 

Richardſon depoſed, That having received 
and Order to bring Prance before the Council, 
Prance deſired he might firſt ſpeak with the 
King ; and the Deponent carrying him into 
the King's Cloſet, Prance fell down upon his 
Knees, and ſaid, He was Innocent, and they 
were all Innocent; and afterwards made the 
fame Declaration before the Council; and 
the Lords asking him if any Body had been 
tampering with him, he ſaid, No: But he, the 
Deponent, was no ſooner returned with his 
Priſoner to Newgate, but Prance ſaid, all he 
had ſworn was true; and it was only his 
fear of loſing his Trade, and being murdered 
by the Papiſts, that induced him to make that 


Objeftions to 
Prance's E- 
widence, * 
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now depoſed again in Court, that all he had 
{worn againſt the Priſoners was true. 

Then the celebrated Bedloe made Oath, 
That he was ſeveral Times ſolicited about the 
latter End of September laſt, by Le Faire, 
Pritchard, Kaines, and other Popiſh Prieſts, 
to aſſiſt in murdering a Gentleman; and 
though they did not directly tell him who it 
was, directed him to infinuate himſelf into the 
Acquaintance of Juſtice Godfrey, which he 
did: That the Day the Juſtice was murdered, 
they told him, there was a material Man to be 
put out of the Way that Night, who had all 
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Bedloe's E- 
VIdence, 


Recantation before the King. And Prance 


the Information which Tongue and Oar 

given in: That they hed male ſora = 16} l. 
tempts on him which had failed; and if he 
ſhould not be taken out of the Way, and 
the Papers taken from him, they muſt wait 
an Age before they could effect their Deſign: 
That he (the Deponent) promiſed to affiſt 
them; but demanded where the four thou. 
ſand Pounds were which had been promiſed 
as a Reward, and was anſwered, the Lord 
Bellaſyſe had engaged for that Sum, and Mr. 
Coleman had Orders to pay it. However 
the Deponent did not go to the Place ap- 
pointed, as he had promiſed; but meeting the 
ſame Prieſt who would have employed him in 
the Murder (on Monday Night following, aſter 
it was done) in Somerſet-Houſe Clayſters, the 
Prieſt reproved the Deponent for not coming 
to aſſiſt them; but ſaid, if he would help to 
carry off the Body he ſhould have half the 
Reward : That then the Deponent was led 
into a Room, where they ſhewed him the 
Corps by a ſmall Light ; that he knew the 
Body, and ſaw a Crevat about its Neck like 
that he (the Witneſs) had on: And the De- 
ponent adviſed them to tie Weights to the Head 
and Feet, and fink it in the Thames; but 
they replied, they would put it upon him- 
ſelf : And that the Prieſt adminiſtred the Sa- 
crament to the Deponent twice a Week after- 
wards, to engage him to conceal both the Plot 
and the Murder, However, going down to 
Briſtol ſome little time after, he found himſelf 
ſo reſtleſs and difturbed in his Mind, that he 
could not help making a Diſcovery. 

The Surgeons, who viewed Juſtice Godf7ey's N. hu 
Body after it was found, depoſed, That he Zed. 
had one Wound that ſtopped at a Rib, and that 
another went through his Heart; but they did 
not think thoſe Wounds the occaſion of his 
Death, becauſe there was no Evacuation of 
Blood; and his Neck was fo looſe that they 
might have ſet his Chin upon either Shoulder, 

Brown the Conſtable, who was called on 0s . 
finding the Body, alſo depoſed, That there A. 
was no Blood in the Ditch ; nor any followed 
the Sword when it was taken out; that his 
Breaft appeared black, and his Neck ſeemed 
to be broke; and that he had a great deal of 
Gold and Silver in his Pockets, 

Elizabeth Curtis, Juſtice Godfrey's Maid, 
depoſed, that the Day before her Maſter was 
miſſing, Green enquired for him about Nine 
in the Morning, and was with her Maſter a 
Quarter of an Hour; that Hill, the Priſoner, 
was with her Maſter a conſiderable time on 
the Saturday Morning he was miſſing. 

Stringer depoſed, That Berry the Priſoner 
ſaid he had Orders from the Queen to ſuffer 
no Strangers, or any Perſons of Quality, to 
come into Somer/ſet-Houſe the 12th, 13th, and 
14th Days of OHober (This was to give Credit 
to a Suggeſtion of the Faction, that the Queen 
was concerned bath in the Plot and the Murder) 
it being at that time the Corps lay in Somer- 
ſet-Houſe, according to the Teſtimony of the 
Witneſſes. | ; | 

The Priſoners called ſeveral Witneſſes in . Pri 
their Defence, to prove that they were 1 7 
other Places when the Murder was ſuppoſed 


to be committed; and that the Body was = 
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The Chie 
Julice 4. 
reit: the 
Fur, 


ver repoſited in that Room in Somerſet= Honſe, 


here the King's Witneſſes had ſworn it was. 


Mrs. Mary Tilden depoſed, That Hill had 
lived in her Uncle Dr. Godden's Family ſe- 
ven oreight Years ; that he was a truſty Ser- 
vant, and kept good Hours, always within 
at Eight o Clock at Night, being the Time 
the Family went to Supper; and particular- 
ly, that he was not out after Eight that Night 
Juſtice Godfrey was ſaid to be killed; for he 
waited on them at Table that Evening, and 
did not tir out afterwards: She ſent the Maid 
to bar up the Door as ſoon as he came in, as 
ſhe did every Night. 

She alſo depoſed, that it was impoſſible the 
Body could be in the little Room the other 
Witneſſes mentioned ; for their Lodgings 
were ſo little, that nothing could be brought in 
but they that were within muſt ſee it; that the 
Rooms they mentioned was over-againſt their 
Dining-Room, and ſhe went into it every 
Day for ſomething or other, and ſaw none of 
the Body there. 

Broadſtreet, another of Dr. Godden's Fa- 
mily, depoſed the ſame thing. 

Dr. Godden's Maid alſo depoſed, She was 
every Day in the little Room mentioned by 
the Witneſſes, and ſaw nothing of the Body: 
nor did ſhe miſs Hill out of the Houſe that 
Evening Juſtice Godfrey was ſaid to be killed. 

Green's Landlord and Landlady depoſed, 
That he was not out of their Houſe from half 
an Hour after Seven till after Ten, on the 
12th of October in the Evening, when Juſtice 
Godfrey was ſuppoſed to be murdered : And 
the Maid of the Houſe depoſed, that Green, 
was within betimes that Evening. 

Berry, the Porter of Somerſet-Houſe, pro- 
duced the Corporal of the Guard who placed 
the Centinels there on the 16th of October, 
at Night, when it was pretended Juſtice God- 


frey's Body was carried outof. the great Gate 


of that Palace in a Chair; together with the 
Soldiers who ſtood Centinels at the Gate, 
who all depoſed, that no Chair paſſed through 
the Gate that Night : And being asked how 
oQÞ' remembred it was the ſame Night they 
anſwered, Becauſe the King came from New- 
market; and the Queen went from Somerſet- 
Houſe to Whitehall that Evening, being 
Wedneſday, the 16th of October. 

Berry's Maid alſo depoſed, That her Maſter 
was at the Gate of Somerſet- Houſe that Even- 
ing when the Queen went out; that he af- 
terwards went to Bowls, and came home be- 
fore Day-light ſhut in, and was not abſent 
an Hour till he went to Bed, which was about 
12 0˙ Clock. 2 

The Lord Chief Juſtice, in ſumming up 
the Evidence, gave That for the King all the 
Weight it would bear; but lighted the Teſti- 
mony given in behalf of the Priſoners ; tel- 
ling the Jury it anſwered itſelf, or was im- 
poſſible to be true: That Juſtice Godfrey had 
been murdered, either becauſe he knew ſome- 
thing the Prieſts would not have him tell, or 
they did it in Defiance of Juſtice, and in 


Terror to all thoſe who dare execute Juſtice 
upon them, | 


Tae The Jury withdrawing a little while, 


Vithd, 


brought all the three Priſoners in GuiLTY 3 
No, 17 III. 


for which the Chief Juſtice commended them 


highly, and ſaid, if it was the laſt Word he 
had to ſpeak, he ſhould have pronounced them 
guilty ; whereupon the People in the Hall 
gave a Shout as for a notable Victory, and the 
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next Day Judge Wild pronounced Sentence rd, 


of Death on them. 


In Purſuance whereof, Lawrence Hill and dee culed. 


Robert Green were executed at Tyburn, the 
Twenty-firſt of the ſame Month of Febru- 
ary: Henry Berry, being a Proteſtant, was 
reprieved ſome Days longer, in Expectation 
he would have become an Evidence: but the 
Faction being diſappointed, he alſo was exe- 
cuted at Tyburn ; and they all died profeſſing 
their Innocence to the laſt, and that they 
knew nothing, either of the Plot or the 
Murder, 

Never was more Pains taken, or more At- 
tifice uſed to take away the Lives of innocent 
Men, under Colour of Law, than to get theſe 
three poor Men condemned, 

William Bromwel and 


Remark: on 
the Trial of 
Green, S. 


ohn Waters, who Th Aris 


found the Body of Juſtice Godfrey in the 701 96; Arg 


uſtice God- 


Fields, being brought before a Committee, trey murder- 


(of which the celebrated Lord Shaftesbury was 
Preſident) after their Examination, were ſe- 
verally committed, the former to Newgate, 
and the latter to the Gate-houſe, and ordered 
to be fettered and hand- cuffed. Bromwel was 
kept in the Dungeon three Days and Nights, 
and then ſent for and examined again; but 
Shaftesbury finding he could make nothing of 
him, either by Threats or Promiſes, he was 
remanded to Newgate, where he lay nine 
Weeks more, no one being permitted to ſee 
him ; only his Wife made an Intereſt in one 
of the Lords, and obtained Leave to viſit him 
twice. 

Corral, the Hackney-Coachman, who was 
charged with carrying the Corps in his Coach 
to Primroſe- Hill, being examined before the 
ſame Committee, was offered five hundred 
Pounds if he would make ſuch a Diſcovery as 
was intimated to him; and upon proteſting 
he knew nothing of the Matter, Shaftesbury 
threatned him he ſhould be hanged, and or- 
dered him to be thrown into the Dungeon in 
Newgate, where he was almoſt ſtifled with 
the Cloſeneſs and Naſtineſs of the Place. Af- 
ter ſome time, Lord Shaftesbury ſent for him 
again, and the Fellow ſtill profeſſing he knew 
nothing of the Matter, his Lordſhip ordered 
the Keeper to take and ſtarve him to death : 
And he was carried back to Newgate, and 
kept in Irons, in the Condemned Hole, from 
Thurſday till Sunday Noon, without Meat or 
Drink, when he was brought before the Com- 
mittee again, and offered a Reward of 500 /. 
and to be ſecured from Danger, if he would 
become an Evidence of Juſtice Godfrey's Mur- 
der; but the brave honeſt Man fell down up- 
on his Knees, and ſaid, I know nothing of it, 
and before I will wrong any Man, I will die 
immediately ! W hereupon the Lord Shaftes- 
bury told him, He ſhould be carried back to 
Newgate, and: rot there: And when he re- 
preſented he had a Wife and Children, the 
ſame Lord anſwered, Let his Wife and Chil- 
dren flarve: And the poor Coachman was 


kept in the Condemned Hole loaded with 


4 Q heavy 


ed by the 
Papiſlna 
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For as it was contrived, that Bedloe ſhould 1674.4 


1678-9. heavy Irons, 6 Weeks and 3 Days, and after- 
ſecond Oates in his Evidence of the Plot, (3: C 


9. 
31 Car. II. ards ſeven Weeks on the Common-Side up- 


— 


quired privately which was the Priſoner re- 


on Boards, till another Perſon made Oath, 
that Juſtice Godfrey's Body was carried out of 
Town on Horſeback ; and then, upon giving 
Bail, Corral was diſcharged ; but his 
egs were fo galled with his Irons, that he 
was not able to drive a Coach for two Months 
after he obtained his Liberty. 
Miles Prance the Silverſmith, who was 
made the principal Evidence of Juſtice God- 
ey's Murder, uſed to work for the Queen's 
Chapel in Somerſet- Houſe, as has been already 
obſerved; and having about this Time a 
Lodger named Jen, who was 14 Months 
in arrear for Rent; this Lodger, upon his 
Landlord's preſſing him for money, was ob- 
ſerved to uſe ſome threatning Words; and a 
Tankard being loſt about the ſame Time, a 
further Miſunderſtanding happened between 
the Landlord and his Lodger; but upon the 
20th of December, Prance had his Rent all 
paid him, and the next Day was taken up by 
a Warrant from the Council, upon the Infor- 
mation of Viren and ſome others, who pre- 
tended to ſuſpect Prance was privy to Juſtice 
Godfrey's Murder: And his dealing with Po- 
piſh Prieſts, and working for a Popiſh Chapel, 
gave ſuch a Colour to the Suggeſtion, that 
Wren put in his Claim for a Share of the 
oo l. which the Diſcoverers of Godfrey's 
Marder were promiſed by Proclamation. 
Prance, while he was in Cuſtody, was car- 
ried to a little Room in the Lobby of the 
Houſe of Commons, whither ſeveral People 
went out of Curioſity to ſee him, and among 
the reſt Bedloe the Evidence, who having en- 


tired ; and Prance, after ſome Hours Atten- 
dance on the Commons, was carried to an 
Eating-Houſe called Heaven, where Bedloe 
was planted on Purpoſe by Sir William Wal- 
ler, and upon Prance's coming into the Room, 
Bedloe cried out, This is one of the Rogues 
that I ſaw with a Dark-Lanthorn about the 
Body of Fuſtice Godfrey; but he was then in a 
Peruke: And Prance being afterwards brought 
before the Lords, Bedloe charged him directly 
with the Murder, and Vren his Lodger with 
being out of his Houſe when the Body was 
miſſing. 

But Prance being examined, poſitively de- 
nied all, wiſhing Damnation to himſelf if he 
knew any Thing of the Murder, or if he e- 
ver ſaw Bedloe to his Knowledge whereupon 


he was ſent to Newgate, thrown into the con- 


demned Hole, and loaden with Irons. The 
next Day a Perſon came to him, and laying ' 
fell upon his Knees, and made the ſame De- 


down a Paper on a Form by him retired ; and 
ſoon after, another, having brought him a Can- 
dle, left the Room; whereupon Prance look- 
ing over the Paper, read the following Mi- 
nutes, $9 many Popiſh Lords mentioned by 
Name - Fiſiy thouſand Men to be raiſed -- - 
Commiſſions given out > - - Officers appointed - 
Ireland acquainted with the Deſign - and an 
Abſtract of Bedloe's Evidence as to the 
Murder; concluding, he muſl undoubtedly be 
privy to the Plot; and adviſing him rather 
to confeſs than be hanged. 


they propoſed, Prance ſhould ſecond Bed}; ww 


in his Evidence of the Murder. Prance con- 
ſidering his Circumſtances, and being almoſt 
dead with Cold and the Naſtineſs of the Place 
and in great Pain from his Irons, defired to 
be carried to Lord Shaftesbury, where he was 
under Examination from five to eleven at 
Night, and threatned with Death, if he did 
not confeſs the Particulars mentioned in the 
Paper that was brought him : Whereupon 
Prance pretended to make a Diſcovery in 
Part, promiſing to be larger, when he had ob- 
tained his Pardon, While he was in this 
Diſpoſition, a Paper was drawn up and 
brought to the Priſoner to ſign ; and being 
remanded to Newgate, a Committee of Lords 
and another of Commoners, went thither to 
examine him on the 23d of December, and 
the next Day being brought before the Coun- 
eil, he charged Girald and Kelly, two Iriſh 
Prieſts, Robert Green, Cuſhion-Man to the 
Queen's Chapel, Lawrence Hill, Servant to 
De Sor Godden, Treaſurer of the Chapel, 
and Henry Berry Porter of Somerſet-Houſe, 
with the Murder of Juſtice Godfrey. 

The King afterwards appointed the Duke 
of Monmouth, the Earl of Offory, and Mr, 
Vice-Chamberlain, to go with Prance to So- 
merſet- Houſe, to ſee the Rooms where he pre- 
tended Godfrey was laid, and Prance went to 
ſome of the Rooms very readily, but was at 
ſuch a Los as to the principal Room, and ſome 
other Particulars, that when the Duke of 


Monmouth asked the Lord Oſſry what he 


thought of it, he anſwered, It was all a 
Cheat : However Prance, being brought be- 
fore the Council again, and confronted with 
the Priſoners, Green, Berry, and Hill, confi- 
dently maintained the Charge againſt them, 
and they as poſitively denied it: After which 
Prance was remanded to Newgate, where he 
lay with his Irons ſometimes on and ſometimes 
off, according as he was found tractable or not, 
and was threatned by the Members of both 
Houſes ſeverely, to make him come up to 
Bedloe's Evidence. In the mean Time the 
Man was not ſo abandoned, but he had ſtill 
ſome Qualms of Conſcience ; and deſiring to 
be brought before the King, he did, in his 
Majeſty's Preſence, declare, That the Men 
he had ſworn againſt were all Innocent, and 
what he had teſtified againſt them was falſe: 
Upon which the King ſaid, Is it ſo upon your 
Salvation? And he replied, Upon my Salvua- 
tion the whole Accuſation is falſe ; and being 
immediately carried before the Council, he 


claration there, and that he never ſaw Bedlue 
before he was taken up; that he knew no. 
thing of the Plot or the Murder, and could 
not reſt for the Story he had told; whereupon 
ſome of the Council threatned him with the 
Rack. The next Day he was brought before 
the Council again, and perſiſted he was inno- 
cent, declaring, That he had no other Hints 
to frame the Story by, he had told them, than 
the aboveſaid Paper of Inſtructions, which 


was laid by him in the Condemned _—_ 
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g. unleſs at the Time Richardſon mentioned 
* the Trial of theſe Men, Prance ſtood firm 
and immovable in his Denial againſt all Ter- 
rors and Temptations, from the 29th of De- 
cember to the eleventh of Fanuary; where- 
upon he was loaden with Irons again, and 


| thrown into a cold naſty Room, where he lay 


in ſuch Torment, that he was perpetually 
roaring and groaning till he became delirious, 
and then he kept crying out, Not guilty, 
not guilty! No Murder, no Murder! and 
when People were ſcandalized at this Treat- 


ment, the Managers gave out that he was 


mad. The Keepers, Mr. Echard aſſures us, 
were under the Direction of an ambulatory 
Committee, who ordered them when, and in 
what Degree, to ſqueeze, to pinch, to eaſe 
or ſhackle, to comfort or torment their Pri- 
ſoners; and Prance, being unable to hold out 
as Corral had done, and finding his Life in 
Danger, promiſed to become an Evidence a- 
gain; whereupon his Irons were knocked off, 
and he was removed from that cold diſmal 
Place he was in, to a good Lodging, and had 
Variety of the beſt Meat and Drink provided 
him, allowed Pen, Ink, and Paper, and the 
Aſſiſtance of a Friend, to finiſh his Narrative. 
See Echard's Hiſtory of England, p. 960, 
to 962. 

T his ſame Prance alſo in the next Reign, 
made a voluntary Confeffion in writing, de- 
claring all the material Parts of his Narrative, 
Depoſitions, and Evidence, at the Trials of 


theſe Men, to be falſe, and the Effects of his 


1673 . 
yt Cur, li 

— 

Atking's 


Cowardice, having been threatned with Death, 
and tortured to make him accuſe them; which 
is a full Anſwer to that Queſtion of the Con- 
tinuers of Rapin, How came it to paſs, that 
none of the Witneſſes againſt Green, Berry 
and Hill, retrafed their Evidence in the next 
Reign, when they might have done it with im- 
punity, if it had been falſe ? For here we find 
Prance did retract his Evidence; Oates, ano- 
ther of the Witneſſes, was proved perjured 
by forty Witneſſes on two Trials; and Bed- 
loe, the other material Evidence, was dead, 
whoſe Teſtimony however was proved to be 
falſe at the Trials of Oates. 

Beſides, for what End ſhould the Papiſts 
murder Juſtice Godfrey ? Biſhop Burnet tells 
us, He behaved himſelf in a friendly Man- 
ner to the Roman Catholicks, and was in 
good Terms with them; and though he had 
ſeen Oates's Narrative ſworn, which he could 
not avoid, Oates ſwears in this Trial, he made 
ſeveral Copies of it, which were likewiſe 
{worn and communicated to the Government, 
and to his Friends; ſo that the Juſtice was 
Maſter of no Secrets, but what many more 
were acquainted with, before this Accident 


po II 


happened: It is not conceivable therefore for 
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what End they ſhould deſtroy him. Indeed 3! C. II. 


the Nation appears to have been in a great 
Ferment, at the pretended Diſcovery of a 
Popiſh Plot, and ſo diſtracted with the Fears 
of a general Maſſacre, that they would not 
give themſelves Leave to examine the Impro- 
bability of what the King's Witneſſes teſti- 
fied ; nay, we find that, though the Priſoner's 
every one of them, brought good ſubſtantial 
Witneſſes to prove they were in other Places 
when the Fact was committed, their Teſti- 
mony was not regarded, but they were Brow- 
beaten, played upon, and ſome of them 
laughed out of Court. The Managers of the 
pretended Plot, had ſo contrived the Matter, 
that the Corps of Juſtice ＋ 0 was carried 
in great Funeral Pomp from Bridewell through 
the principal Streets of the City, to be buried 


at St. Martin's in the Fields, attended by 
three or fourſcore Reverend Clergymen, and 
ſeveral hundreds of eminent Citizens; and 
theſe were all looked upon as fo 4 


Wit- 
neſſes of his being murdered by the Papiſts, 
though they knew no more of the Matter 
than other People: And it was unſafe, after 
this, for any one to queſtion whether the Juſ- 
tice was murdered by the Papiſts, even before 
any Witneſles appeared to ſupport the impro- 
bable Tale. | 

This ſhould make Judges and Counſel ex- 
treamly cautious how they are biaſſed by po- 
pular Clamour, or deceived by the Arts of de- 
ſigning Stateſmen, to run down the unhappy 
Priſoner. The Chief Juſtice who tried them, 
and ſome of the King's Counſel, lived to ſee 
they were egregiouſly miſtaken ; and that the 
principal Witneſſes againſt theſe three Men 
were People of profligate Characters, and e- 
vidently perjured ; and they could not but re- 
fleet with Horror, how much they had la- 
boured to pervert the Evidence, and influence 
the Jury to find them guilty. 

And here we have an Inſtance of an Ergl;h 
Inquiſition, erected by our great Whig Pa- 
triots, who, in this Land of Liberty, threw 
theſe poor People into loathſome Dungeons, 
before they were convicted of any Crime, and 
tortured them to death almoſt, to compel 
them to accuſe themſelves and other innocent 
Men: So little do theſe pretended Defenders 
of our Liberties regard them, when they have 
a Turn to ſerve! How much ſoever they may 
exclaim againſt Tyranny or arbitrary Power 
when they are out of Place, they themſelves 
are the crueleſt Tyrants and Oppreſſors when 
ever they are poſſeſſed of Power, or can work 


up the People into a Humour, to ſecond their 
Ambition and Revenge. {ag 


WES 


The Trial of Samuver ATx1ns, Gent. for Murder, at the King's-Bench 1618-9. 


Bar, the 8th, 1oth, and 11th of February, 1678-9. 31 Car. 1I. 


1 


HE Indictment charges the ſaid Samuel 
Atkins with commanding, counſelling, 
and abetting Robert Green, Henry Ber- 
ry, Laurence Hill, - - - Girald, Dominick Kelly, 
and Philibert Vernatt, to murder Sir Edmund- 


bury Godfrey, on the 12th of October, in the 30 
Car. II. and with harbouring, comforting, and 
maintaining the ſaid Murderers, after the Fact 
was committed. | 
The 


31 Car. II. 


— 
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His Ar- 


The Evi- 
dence. 


of Char 
Atkins, 


Bedloe's 
Ewidence, 


Walton's 
Evidence. 


The Pri ſo- 
ner 1 De- 
fen Ce, 


The Priſoner being arraigned the 5th of 


31 Car Il» Arbruary, pleaded Net guilty, and deſired that 
all 1 that had been taken a- 
raignment, 2 him, might be brought into Court at 


is Trial: He deſired alſo that he might have 
a ſpeedy Trial, for he had already lain ſixteen 
Weeks in Priſon. 'To which the Lord Chief 
Juſtice anſwered, He ſhould be tried on Mon- 
day the 1oth of February, after Green and 
the reſt of the Principles were tried, if the 
Court had Time; but he was not tried till the 
Iith of February. 

The Priſoner, having been indicted as Prin- 
cipal in the ſaid Murder, was arraigned alſo 
as ſuch; but diſcharged of that Indictment 
for want of Evidence. 

The Witneſſes produced againſt the Priſo- 
ner at his 'Trial the 11th of February, to 
prove him Acceſſary to the Murder, were 
Charles Atkins, Bedloe, and Thomas Walton. 

Charles Atkins depoſed, That Samuel At- 
kins, the Priſoner, told him, Sir Edmund- 


bury Godfrey had very much injured his Maſ- 


ter (Mr. Pepys, Secretary of the Admiralty) 


and asked him (Charles Atkins the Witneſs) 


if he knew a that would be ſtout and 
ſecret ; and asked particularly after one Child, 
bidding the Witneſs ſend him to his Maſter: 
That accordingly the Witneſs met Child, and 
ſent him to Mr. Pepys; that he afterwards 
met Child again, who ſaid he had been there; 
and Child propoſed to the Witneſs, Charles 


Atkins, to join with him in murdering a Man. 


Bedloe ſed, That Le Faire the Jeſuit 


told him, that ſuch a one was murdered, and 


they intended to diſpoſe of the Body; and 
that one Atkins was to aſſiſt in carrying it off: 
That the Deponent was at a Room in Samer- 


ſet-Houſe afterwards, where the Corps of Sir 
E. 8252 lay, and ſeeing a young Man 


(with ſome other Company) there, he asked 
him, if his Name was Atkins; that the 

oung Man anſwered, it was, and he was 
Mr, Pepy's Clerk; but he could not ſay the 
Priſoner at the Bar was the Man: There was 
no other Light but what they received from a 
Dark-Lanthorn. 

Walton, the Schoolmaſter, depoſed, That 
the Priſoner, Samuel Atkins, promiſed to meet 
him at a Publick Houſe the 12th of October 
(the Day Godfrey was murdered) but did not 
come : And the Priſoner demanding of this 
Witneſs, if he did not know him to be a Pro- 
teſtant ? He anſwered, he knew him to be a 
zealous Proteſtant. * 

However, the Attorney General called a 
Boy, to prove he had ſeen the Priſoner at 
Maſs; but the Boy declared he did not know 
him. 


The Priſoner, being ordered to make his 


Defence, ſolemnly proteſted his Innocence; 
and ſ::1, the Witneſs Charles Atkins, who 
accuſed him, had been ſubſiſted by him, and 
kept froin periſhing; and that he never had any 
ſuch Diſcourſe with him as had been ſworn. 


—— 


The Lord Chief Juſtice anſwered, Whe. 1678.9 
ther he had or had not, was not material; and 3" C l. 
acknowledged, that the Evidence Charles l. 


kins had given, was nothing to the Purpoſe, 
Then the Priſoner called Captain V;t1z; 


Commander of one of the King's Yatchs, n Wine. 


who depoſed, 'T hat the Priſoner was on board 
his Yatch the 14th of October, the Evening 
he was ſaid to be in the Room at Somerſet- 
Houſe with Godfrey's Corps, and that he ſtaid 
there till near Midnight; which was alſo con- 
firmed by the Boat's Crew that brought him 
to London that Night. 

W hereupon the Jury acquitted the Priſo- 
ner, without going from the Bar. 

This is a remarkable Inſtance of the Pre- 


was an honeſt Gentleman charged with the, 
Murder of Godfrey, committed to Newgate, 
and laid in Irons for ſixteen Weeks, upon the 
moſt trifling Suggeſtions ; the principal De- 
{ſigns of which ſeems to be, to make him ac- 
cuſe his Maſter, Mr. Secretary Pepys : But 
he was a Perſon of more Honour, and bei 

able to prove himſelf in other Places, both at 
the Time of Gedfrey's Death, and the Time 
it was pretended his Corps lay at Somerſet- 
Houſe, he was acquitted of courſe, of bei 

either Principal or Acceſſary to Giifref 
Death. His Name-ſake Charles Atkins, a 

pears to have been avery forward Witneſs; 
though he had been relieved by the Priſoner 
in his Neceſſity, yet, in Hopes of ſharing the 
great Rewards that were promiſed at this 
Time to the Diſcoverers of Godfrey's Murder, 
he had the Baſeneſs and Ingratitude to ac+ 
cuſe his beſt Friend, and endeavour by his 
deteſted Perjuries, to deprive him of his Lite: 
And the Whigs, who had the Management 
of the Matter, and whoſe Buſineſs it was to 
enflame the People, we find, laid hold of the 
moſt remote and trifling Circumſtances, to 
confirm the Truth of the pretended Plot; 
but they ſeemed a little aſhamed at this Trial 
of accuſing and proſecuting an innocent Man 
ſo inhumanly, and endeavouring to take away 
* Life, when they had fo very little Colour 
Or it. 

Mr. Pepys, Secretary to the Admiralty, to 
whom che Priſoner was Clerk, was accuſed al- 
ſo as a Conſpirator by the profligate Witneſſes 
of the pretended Popiſh Plot, and thereupon 
committed to the Tower by the Houſe of 
Commons ; but he was admitted to Bail the 
next Month, and at length diſcharged without 
being brought to a Trial: And this was the 
Caſe of many more, whom the Witneſſes 
accuſed for no other Reaſon, but in Expecta- 
tion of raiſing their Fortunes, by ſwearing 
Men out of their Lives. It muſt remain a 
laſting Reproach to this Nation, that ſo man 
were deſtroyed upon the Teſtimony of ſu 
Wretches, as no Man ſcarce would have cre- 
dited in the moſt trifling Concerns. 


He it act. 
ted. * 


valence of the Faction at this Time: Here — 
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Lord Con- 
wallis. 


The Indici- 


nent. 


The F'ot- 


dence. 


The Trial of 


4" 


1678-9, 


The Trial of CuARLTS Lord ConwaALLIS, for Murder, before the 1 C 11, 


Lord High Steward, and a certain Number. of Peers commiſſioned wyw 
to try him, in Weſtminſter-Hall, 1678-9. 31 Car. Il. 


N Indictment was found by the 

Grand Jury of Middleſex, letting 

forth, That, Charles Lord Conwal- 
lis (together with Charles Gerrard and Ed- 
ward Bourne) on the 18th of May, then laſt 
paſt, did feloniouſly, and of his Malice afore- 
thought, make an Aſſault on the Perſon of 
Robert Clerk, in his Majeſty's Palace of JYÞ:te- 
hall, within the ſaid County; and that the 
ſaid Gerrard took up the ſaid Clerk in his 
Arms, flung him down and broke his Neck, 
of which the ſaid Clerk inſtantly died: And 
that the ſaid Lord Conwallis was preſent, aid- 
ing and abetting the ſaid Charles Gerrard to 
commit the ſaid Murder, and ſo was a Prin- 
Cipal in it. 

A Soldier, who ſtood Centinel at the Bot- 
tom of the Stairs that led from the Gallery 
in J/hitehall into the Park, that Night the 
Fact was committed, depoſed, That on 
the 18th of May, between one and two in the 
Morning, the Lord Conwallis and Mr. Ger- 
rard, with three Footmen behind them, came 
from the ſaid Gallery down the Stairs into the 
Park, and demanding of him the Hour, he told 
them ; but they being diſordered in Drink, 
with many Oaths replied, he lyed, went by 
him into the Park, and ſwore they would 
kill ſomebody before they went away : That 
about an Hour after they returned to the Stairs, 
and he (the Centinel) demanding, Who comes 
there? They anſwered him in a very obſcene 
rude Language, threatning to kill him, but 
he kept them off: Then one of them gave 
away his Sword, and ſwore he would kiſs him, 
which he (the Centinel) refuſing, they threat- 
ned him again, and ſeemed to contend which 
of them ſhould run him through: At length, 

oing up the Stairs, there came two young 
2 to the Centinel, and one of them deſired 
him (the Deponent) to call him early the next 
Morning, which my Lord Conwallis and 
Gerrard hearing as they ſtood on the Top of 
the Stairs, they bid the Deponent ſhoot the 
Boy, and they would bear him out; and, 
on his refuſing, one of them ſwore he would 
kick the Boy's Arſe to Hell: To which the 
Boy made ſome Reply, wherein the Word 
Arſe was repeated : Whereupon one of the 
Gentlemen in a Rage run down the Stairs ; 
and the Boy who ſpoke the Words getting a- 
way, the Gentleman took the other Boy up 
in his Arms, he crying out, all the while, O 
my Lord it was not I! indeed my Lord it was 
not 1 and either by throwing him down on 
the Ground, or by a Blow, killed the Boy 
out-right, » 

The Boy who ſpoke the Words, confirmed 
the Centinel's Evidence; but depoſed, That 
he only ſaid, JVhy kick my Arſe to Hell? 
However the Gentlemen miſtook his Words. 

Two of the Lord Conwallis's Footmen, 
Who had been indicted for the ſame Murder 


and acquitted by the Court of King's-Bench, 
N. 17 IV, | 


—————_ 


were admitted to give Evidence in this Caſe, 
and depoſed, That it was Mr. Gerrard that 
committed the Fact; and that my Lord Con- 
wallis remained at the Top of the Stairs, and 
ran away as ſoon as the Fact was done, for 
Fear of being knocked on the Head by the 


Soldiers. 


Mr. Sollicitor General obſerved upon the 7% Counſel”; 


Evidence, That it appeared, both my Lord 
and Mr. Gerrard had a murderous Intention, 


Obſereatiorng 
on the Ke 
dence. 


both of them ſwearing they would kill the 
Centinel: And as to the Murder that was ac- 
tually committed, his Lordſhip was preſent 
at it, and had not given any Evidence that he 


diſapproved of it, or endeavoured to prevent 
it; all which amounted to as much in Law, 
as if he had ſtruck the Blow: 

Mr. Serjeant Maynard alſo obſerved, That 
his Lordſhip's being at ſome Diſtance would 
not excuſe him, it. he was engaged with Ger- 
rard in an unlawful Deſign; and cited the 
Lord Dacres's Cafe, who went into a Park 
with other. Company to ſteal Deer; and 
though my Lord and | Tha of them fled on the 


Keeper's Coming, yet the Keeper being kil- 


led afterwards, when his Lordſhip was with- 


out the Pales, and a Mile diſtant from the 
Place, yet he was adjudged guilty of Murder. 

The Lord Cornwallis ſaid in his Defence, 
that he was indeed in Company with Mr. 
Gerrard that Night the Fa& was committed, 
but that he had no ill Intention ; and obſerved 
that there was but one Witneſs who depoſed, 
that both of them ſaid they would kill the 
Centinel : That he was not conſcious that he 
had any Hand in this Murder,-and therefore 


had not withdrawn himſelf ; but truſting to 


his Innocence, ſurrendered to the Coroner the 
next Day, and now ſubmitted to the Judg- 
ment of his Peers. ; | 

The Priſoner being taken from the Bar, 
and the Lords withdrawn to conſider of their 
Evidence, the Lords, about two Hours aſter, 
returned to their Seats, and deſired to propoſe 
a Point of Law to the Judges: To which 
the Lord Steward anſwered, That the later 
and better Opinion was, That ſuch Queſtions 
ought to be put in the Preſence of the Priſo- 
ner, that he might know whether the Caſe 
was juſtly ſtated: Whereupon the Priſoner, 
was brought to the Bar again, and the follow- 
ing Queſtion N to the Judges, (vix.) 
Whether thoſe who were preſent, and con- 


Lord Con- 


wallis's Des 


fence, 


A point of 


tributed to any Diſorders, whereupon a Man- Law re- 


ſlaughter enſues, are as guilty of Manſlaughter ©: 


as he who is actually the Manſlayer as it is 
in Murder; where all, who are guilty of the 
Treſpaſs which occaſions it, are deemed e- 
qually guilty with him who commits the 
Fact? 

The Judges anſwered, The Caſe was the 
ſame in Manſlaughter, as in Murder. 

The Lords withdrawing again, and return- 


ing into the Court after a ſhort Receſs, and 
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1678-9. the Lord High Steward demanding of them, | 


31 Car. II. 


The Priſoner 


15 acquitted, 


Remarks. 


1679. 


31 Car. II. 


— 
Lewis's 
Trial. 

The Indi F- 


ment, 


The Evi- 
dence, 


The Priſy- 


ners De- 


fence, 


in their Order, beginning with the youngeſt 
Baron, Whether the Lord Cornwallis was 
Guilty ? Six of them declared him guilty of 
Manſlaughter ; but a great Majority acquitted 
him; whereupon his Lordſhip was diſcharged: 
And the Lord High Steward breaking his 
Staff, the Court was diſſolved. 

The Lords, no doubt, gave their Verdict 
according to their ay — They believed, 
I preſume, that the Deceaſed was killed by 
Accident ; but had this Noble Peer been tried 
by a Jury of Commoners, poſſibly he had not 
come off ſo well : For here were two Gentle- 
men declaring they would kill the Centinel, 
or ſome Body, and aQtually attacked the 
Soldier, who depoſed, that it was with Diffi- 


— 


culty he kept them off: Then, without an 


nocent Boy in his Arms, and throws him 
down with that Force that he killed him u 

on the What Denomination muſt 4 
give this Fat? And whether it was my Lord 
or Gerrard that did it, only appears by the Evi- 


dence of his Lordſhip's Footmen, who were 


indicted as Acceſſaries to the ſame Murder: 
and their Evidence was ſo well received, that 
it ſeems to have turned the Scale. | 
Upon the whole, as the Caſe ſtands, 2 
Commoner muſt be mad who doe? not avoid 
all Occaſions of contending with a Noble Peer 
ſince the leaſt ill Language is held a ſufficient 


Provocation to take away his Life. 


HE Indictment charges the Priſoner 
with High-Treafon, upon the Statute 
of the 27 Eliz. cap. 2. for that he went 

beyond Sea, received Orders from the Church 
of Rome; then returned back to England, and 
remained here forty Days, and upwards ; 
which is made High Treaſon by that Statute. 

Three or four Witneſſes depoſed, That 
the Priſoner read Maſs ſeveral times, took 
Confeſſions, gave Abſolutions, Married and 


Chriſtened : And another, that ſhe heard him |. 
preach both in Engliſb and Welch; and that 


there were Altars, Chalices, and Crucihxes 
in the Place where he officiated. 

The Priſoner in his Defence ſaid, he was 
indicted indeed on the 27th of Eliz. for that, 
being a natural-born Subject, he was ordained 
beyond Sea, by an Authority derived from 
the See of Rome, and returned back, and re- 
mained in England; but he conceived none of 


the Witneſſes proved the Facts laid in the 


Indictment. 

To which Mr. Juſtice Athhyns replied, It 
was not expected they ſhould bring Perſons to 
prove they ſaw him ordained ; it was enough 
they had given Evidence that he had exerciſed 
the Function of a Prieſt. . 

The Priſoner ſaid, they could not prove he 
read Maſs, unleſs they firſt proved he was or- 
dained by an Authority derived from the 
See of Rome; for, if there was no Ordination, 
there could be no Prieſt ; and if no Prieſt, 
then no Maſs: And as for Confeſſions and 
Abſolutions, theſe were performed by the 
Miniſters of the Church of England; and 
many of the Laity baptized in Caſes of Ne- 
ceſſity, though they were no Prieſts : And he 
apprehended that barely the reading Maſs was 
not Treaſon. | 

Mr.. Juſtice A4:4yns told the Priſoner, That 
he who heard Maſs, indeed, only forfeited 
100 Marks by the 23d of Elz. but he 
that uſed to read it, was guilty of High- 
Treaſon. 

Then the Priſoner objected, that the Wit- 
neſſes ſwore againſt him out of Malice; and 
particularly, that one of them, not being able 


ttm. i FORE 


— 


A 


to prevail againſt him in a Suit in Chancery, 
vowed, She would never leave proſecuting 
him, till ſhe had waſhed her Hands in his 


And the. Priſoner produced tour Witneſſes, 
who atteſted the Truth of it. He, alſo pro- 
duced others, who. depoſed, That Price, one 
of the principal Witneſſes againſt him, ſaid 
that very Morning his Trial came on, that he 
doubted if the Priſoner was the Man. 


ſoner was GUILTY ; and Sentence paſled on 
him as a Traitor. 

He was reprieved from Time to Time, for 
the Space of five Months; but at length was 
executed at Lie in, Monmouthſhire, on the 
27th of Auguſt, 1679. 


a Speech to the People, wherein he ſaid, he 
thanked God that he did not ſuffer as a Thief 
or a Murderer, but as a Chriſtian, and there- 
fore was not aſhamed. How forward he had 
been to relieve the Poor, his impartial Neigh- 
bours could inform them ; and yet, during 
his nine Months Impriſonment, ſeveral foul 


Aſperſions had been caſt upon him by ſome 


of thoſe to whom he had been charitably 
ſerviceable for thirty Years: He prayed God 
to forgive them, and hoped, notwithſtanding 
thoſe Calumnies, he ſhould retain the Cha- 
racter of an honeſt Man amongſt Gentlemen 
of Worth, with whom he had lived and 
converſed. 

He declared, by all that was ſacred in 
Heaven and Earth, that he knew nothing of 
any Plot; nor could the Witneſſes of the Plot, 
Oates, Bedive, Dugdale, or Prance, lay any 
thing to his Charge, though they ſifted him 
thoroughly laſt May, while he was confined 
in Newgate. | 

He was never taught the Doctrine of 
King-Killing ; and from his Soul he deteſted 
and abhorred it, as directly oppoſite to the 
Principles of the Chriſtian Religion, which 
he profeſſed: That it was the Reſolution of 


the Council of Conſtance, That it was —_ 
c 


8 
. 1 8. 
Provocation, one of them takes up an 7 31 ag 


Car, ll. 


The Trial of David Lewis, Clerk, for High-Treaſon, at Monmouth 1. 
Aſſizes, the 28th and 29th of March, 1679. 31 Car. II. 


31 Car, Il, 
Wy 


Heart's Blood, and made Pottage of his Head: - 


The Jury being withdrawn, after a ſhort: i «- 
Receſs, brought in their Verdict, that the Pri. a 


At the Place of Execution Mr. Lewis made H Shand. 
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the Grand 
| Jury, 


The Indie 
ment, 


any Subject, or private Perſon, to 
fo or a n their lawful Prince 
though he were a Turk, an Apoftate, a Per- 
ſecutor, or a Tyrant. Clement, indeed, mur- 
dered Henry III. and Ravillac, Henry IV. of 
France; but they were puniſhed for it with 
the utmoſt Severity, and ſtigmatized by all 
Reman Catholicks as Miſcreants and Villains ; 
and the whole Body of Roman Catholicks 
ought not to be cenſured for the Villainy of 
a few Deſperadoes. For his Part, he always 
loved and honoured the King, and prayed 
for his Proſperity ; and whatever Plot there 
might have been, he preyed it might be 
brought to Light, and the Actors brought to 
condign Puniſhment. | | 
He confeſſed he was a Roman Catholick 
Prieſt, of the Society of Feſus ; and bleſſed 
the Hour in which he was ordained, ſo firmly 
was he fixed in his Religion. He faid, that 
if Life, and all the good Things of this 
World, were offered him to renounce it, they 
could not move him. He was condemned, 
he obſerved, for reading Maſs, hearing Con- 
feſſions, adminiſtring the Sacraments, anoint- 
ing the Sick, Chriſtening, Marrying, and 
Preaching : As for reading Maſs, it was the 
old accuſtomed and laudable Liturgy of the 
Holy Church: and all the other Acts were 
Acts of Religion, tending to the Worſhip of 
God ; and as he died for theſe, he died for 
Religion. That he was told at his Examina- 
tion in London, I he would diſcover the Pht, 
and conform, he might ſave his Life ; but he 


knew nothing of the Plot, and his Conſcience 2975-9: 


would not ſuffer him to conform: He muſt 3! 
die therefore for Conſcience and Religion 
and as he died upon ſuch a good Account, he 
laid down his Life with Alacrity. | 

He forgave all his Enemies, eſpecially the 
principal Proſecutor, who had long thirſted 
after his Blood; and wiſhed his Soul fo well, 
that, were it in his Power, he would ſeat him 
a Seraphin in Heaven ; praying for them in 
the Language of St. Stephen, Lord, lay not 
this Sin to their Charge: And in the Words 
of our Saviour, Father, forgive them, for they 
know not what they do. 

He faid, It was with Reaſon he loved 
them ; for though they prejudiced their own 
Souls, they had conferred on him the moſt 
ineſtimable Benefits: He wiſhed them there- 
fore a good Eternity ; adding, O Eternity, 
Eternity! How momentaneous are the Glories, 
Riches, and Pleaſures of this World! Aud 
how defirable art thau, endleſs Eternity. 


— 


Trial, but that this Gentleman was condemned 
and executed, purely for being a Popiſh Prieſt, 
without any manner of Evidence of his being 
in any Plot agaiirft the Government; as was 
the Caſe of ſome others at this Time. The 
Faction would not ſuffer a Popiſh Prieſt to 
live; and ſeemed to threaten the King, unleſs 
he ſuffered the Laws to be put in Execution 
againſt them with the utmoſt Rigour ; though 


it is generally agreed, thoſe Laws were only 
made in Terrorem. 


- 


169. The Trial of NATHANAEL REapixe, Eſq; for a Miſdemeanor, in 
endeavouring to ſuborn one of the King's Witneſſes 


31 


Evidence, before Commiſſioners of Oyer and Terminer, in W eſtmin- 


fter-Hall, the 24th of April, 1679. 31 Car. II. 


DireFfions to HE Court directed the Grand Jury to 


find the Bill againſt Mr. Reading, if 

they had but probable Evidence of the 
Charge ; becauſe their Preſentment, they faid, 
was not a Convittion, but in the Nature of an 
Accuſation, in order to bring the Priſoner to a 
fair Trial. They were inſtructed alſo not to 
find it Treaſon, but Miſdemeanor only ; and 
the Jury having found the Bill, in Purſuance 
of their Directions, eleven of the twelve 
Judges aſſembled in the Court of King's- 


Bench, to try him on the 24th of April, when | fi 


the Priſoner was brought to the Bar, and 
arraigned, 

The Indictment ſet forth, That, whereas 
Edward Coleman, William 33 Grove, 
and other Traitors, had conſpired the Death 
of the King, and the Subverſion of the Eſta- 
bliſhed Religion and Government, for which 
they had been attainted and executed; and 
whereas William Earl of Powis, William 
Lord Viſcount Stafford, with three other 
Noblemen, and Sir Henry Tichburn, were 
accuſed of the ſaid T reaſons, and committed 
to the Tower, and thereof impeached by the 
Houſe of Commons ; the Priſoner, Nathanael 


Reading, well knowing the Premiſſes, and be- | 


ing devilifhly affected againſt the King, his 


Supreme and Natural Lord, and deviſing to 
ſubvert the Government and the Religion 
eſtabliſhed, and to obſtruct and ſtifle the Diſ- 
covery of the aforeſaid Treafons, and retard 
the Proſecution of the ſaid Lords in the 
Tower, Cc. did folicit and ſuborn William 
Bedlos to leflen and ſtifle his Evidence a- 
gainſt the faid Lords, and to give ſuch 
Evidence as he, the ſaid Nathanael Reading, 
ſhould direct; and to that Purpoſe did cor- 
ruptly give to the ſaid William Bedloe fifty- 
ix Guineas, and promiſed him more, to the 
Hindrance and Suppreflion of Juſtice, in 
Contempt of the Laws, &. : 
The Priſoner pleading Not guilty, and the 
Jade being called over, the Lord Chief 
uſtice North directed that Sir John Cutler 
ſhould be Foreman of the Jury: W hereup- 
on the Priſoner challenged him; but was told N. 


without Cauſe, being indicted only for a Miſ- 


demeanor, 


The Priſoner replied, The Indictment con- Re 


Car. II. 


— ww 


I ſhall make no other Obſervations on this Remarks, 


1679, 
Car. It, 


to ſtifle his www 


peremp- 


by the Court that he could challenge none Cballn- 


ina M.. 


demeanor. 


ading 


tained expreſs Treaſon; and complained that e of 
. Ta ' 


| he had no Counſel or Friend, or fo much as 
his Wife ſuffered to come near him, though 
| he had been very ill, occaſioned by the bar- 
| barous and illegal Uſage he had undergone; 


and 


1 rdſbips. | 
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1679, and believed he was the firit Engliſpman, in 
1 Circumſtances, that was ever ſo uſed. 
| He apprehended, that the Indictment charg- 

ed him with greater Treaſons than Coleman 
and the reſt had been executed for, and there- 
fore deſired the Judgment of the Court, If 
he might not be allowed a peremptory Chal- 
lenge? 
The Proſecs- he Lord Chief Juſtice North anſwered, 
ts call. tbe If the Fact laid in the Indictment had been 
Crim: <vbat laid as an Overt-AR for the evidencing the 


CRITICAL KEVCTEW. 


Sc. had been attainted and executed; and 7. 
that the Lords in the Tower were impriſoned 3! G1 
and impeached as Conſpirators in the Popiſh 
Plot: But Mr. Reading admitted theſe Fas 
and ſaid he believed there never was a greater 
Plot laid in Hell than this; he abhorred the 
Thoughts of it, and had encouraged the Diſ. 
covery of it, | 

Then the King's Witneſſes were called : Belo 
And firſt, Bedtze depoſed, That Mr. Read. Evid . 
ing had been very juſt to him in his private“ **. 


6- p1c2/44. Imagination of his Heart in compaſling the 
King's Death, and the Deſtruction of the 
Realm, there it had been an Indictment of 
Treaſon ; but ſince there was no Treaſon 
formally laid, nor the Word proditorie, which 
was neceſſary in all Indictments of Treaſon, 
it was only a Miſdemeanor he was charged 
with, which was a great Favour; therefore 
he muſt ſhew his Cauſe of Challenge. 

The Priſoner defired to know, If, after 
this Favour ſhewed him, he might not be in- 
dicted for High- Treaſon? And obſerved, that 
there did not want any one Circumſtance of 
the Formality of an Indictment for High- 


The Priſoner 
in fiſts, be 
coat charged 
with Trea- 


ſn. 


Treaſon but the Word proditorie; for it was 


ſaid, that Coleman and others did conſpire the 
Death of the King ; that the Lords in the 
Tewer were accuſed of the ſame Treaſon ; 
and that he, the Priſoner, knowing the Pre- 
miſſes, did falſely, maliciouſly, and adviſedly 
ſuborn the Witneſſes againſt them; Cc. 
which muſt amount to Treaſon in him, or 
Miſpriſion of Treaſon at leaſt. _. 

The Chief Juſtice anſwered, There was a 
Difference between the Knowledge of a T rea- 


Concerns; and as to the Plot, had, in all 
publick Companies, preſſed him to make + 
full Diſcovery of it; and declared, that thoſe 
who had been executed for it ſuffered juſtly 
and that, indeed Mr. Reading never endea- 
voured to ſtifle the whole Plot, only in private 
defired him to be cautious as to ſome particular 
People he ſolicited for, not but that he believed 
them guilty as well as the reſt; but deſired he 
(Bedloe) would not be ſo hot againſt them. 
And after he had made him eaſy, as he term- 
cd it (given this Witneſs a Bribe) deſired he 
would make Dugdale, the other Witneſs, 
eaſy too; telling. the Deponent, he might 
gain his Point with the King and Parliament 
if ſome ſuffered, he need not run at the whole 
Herd; and ſaid, he would adviſe him how far 
he ſhould proceed, and if he could fix any 
thing for them, he ſhould be ſure to be well 
gratified : That the Perſons he ſolicited moſt 
for, were, the Lords Powis, Petre and _ 
fond, Sir Henry Titchburn, Mr. Roper, Mr. 
Caryll and one Corker a Jeſuit ; and he made 
him eaſy too as to Mhitebread and Fenwick: 
at their Trial, for he (the Deponent) had 


enough againſt them then; but he would not c b 


ſon that was ſecret, and the concealing it, ff 
break off the Treaty between Mr. Reading 7 75 


and the Knowledge of a Treaſon that was 


diſcovered : That though the concealing of a 


ſecret Treaſon, and endeavouring to ſtifle the 


Evidence was Miſpriſion of Treaſon ; yet the 
knowing of a Treaſon that all the World knew 
was not Miſpriſion of Treaſon; nor was it 
laid as a Crime here, but only as an Aggra- 
vation of the Crime. And as for his Demand, 
Whether he might not afterwards be tried for 
Treaſon, they were not to ſatisfy him; but 
he was to anſwer to the Indictment as it was. 


The Court 
anſwer, 
Treaſon muſt 
b: formally 
laid. 


An Indictment of Treaſon or Miſpriſion of 


Treaſon, was not to be laid ſo as that the 

Crime ſhould be collected out of the Matter 

of Fact only, but it muſt be formally laid. 

T he Priſoner then defired to know, If be- 

The Priſoner ing deviliſhly affected to the King, intending 
3 to levy War, change the Government, and 
20 ch firmal alter Religion, was not Treaſon? 
Treaſon, T he Court anſwered, They ſhould reſolve 
His Cha!- none of his Queſtions; but ſaid, that no 
enges over. judgment of T reaſon could be given againſt 
ruled. him upon this Inditment ; therefore if he had 

any particular Cauſe to challenge Sir John 

Cutler, he muſt ſhew it. | 

The Priſoner replied, There was an un- 

common Intimacy between Bedloe, his Ac- 

cuſer, and Sir Fohn Cutler ; but he was told, 
unleſs he could thew that Sir John had given 
his Opinion that he was guilty, this was no 
Cauſe of Challenge: And Sir John Cutler, and 
the reſt of the Jury, were ſworn. 
Then the King's Counſel opened the Indict- 


ment, and were about to prove,that Coleman, 


as he muſt have done, if he had given all his 
vidence againſt Vhitebread and Penwicke 

then,) becauſe he knew that was of greater 

Conſequence than two old Prieſts. 

That a Day or two after the Lord Danby 
was ſent for by the Black-rod, Mr. Reading 
told the Deponent he had been with the Lords 
in the Tower, and they did think he wes 
capable of ſerving them ; and that they defir- 
ed the Deponent would give an Account 
what he could fay againſt them, that they 
might view and correct it: That on Satur- 
day the 29th of March, Mr. Reading came 
to the Deponent's Lodgings, as he expect- 
ed he would, and he (the Deponent) had con- 
cealed Mr. Speke and his own Man there, 
ready againſt he came: That Mr. Reading 
ſaid when he came into the Room, Is there 
no body here that can over-hear us ? And the 
Deponent anſwered, No; and asked Mr. 
Reading what the Lords in the Tower faid, 
for he was to give in his Anſwer, to the ſecret 
Committee that Night; but Mr. Read- 
ing deſired him to put it off till Wed- 
neſday, and he would bring him their 
final Anſwer; and the Deponent agreed 
to put it off till Monday: whereupon Mf. 
Reading ſaid, though he had not yet à 
full Anſwer, as to what the Lords would 
do, he (the Deponent) might expect a noble 


1 and he had Orders to draw blank 


eeds to be ſigned in ten Days after their 
| Diſcharge 


and him, concerning the Lords in the Tower guidas. 
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for Sums and Eſtates which they 


Wo have a ſpecdy Supply of Money, as ſoon as 


it could be got in: That the Lord Stafford 
was cutting down Wood, and ſelling it, and 
when he had raiſed the Money the Deponent 
ſhould have it; but at preſent his Lordſhip 
had not Money to defray the Charges of his 
Family. In the mean time Mr. Reading ſaid 
he had Orders to ſupply the Deponent's pre- 
ſent Occaſions ; and he acknowledged he had 
had a great deal of Money from him, the 
Priſoner giving him Gold ſometimes when he 
did not ask it : But when the Deponent ob- 
jected that he had only a verbal Promiſe from 
the Lords, which he could not rely on, Mr. 
Reading ſaid he would engage his Soul and 
Life to make it good, though they did not 
think fit to give any thing under their Hands 


et. 

: That Mr. Reading deſiring to ſee the Copies 
of what the Deponent had accuſed the Queen 
and Lords, that he might carry thoſe Papers 
to the Lords and have their Anſwer; the 
Deponent pretended they were at his Mo- 
ther's Lodgings, and went with him thither, 
to give the other Witneſſes an Opportunity 
to come out of the Places where they lay 
concealed : That not meeting with the Papers, 
and returning to his Lodgings, they found 
Mr. Speke and the Deponent's Man there; and 
having deſired Mr. Speke to go before them to 
IV-:/tminſter, Mr. Reading and the Deponent 
fell to writing out what they had agreed upon ; 
and when he inſfer.ed any Words that were 
home againſt the Lords, Mr. Reading would 
tell him the Law, and what would reach them, 
and then alter it : That on Monday following 
Mr. Reading brought him a Paper of his own 
Hand-writing, difterent from the Words they 
had ſet down in the Paper on Saturday, and 
which took off the whole Charge of T reaſon : 
That the Paper Mr. Reading brought was ten 
times ſhorter than the former, and that was 
forty times ſhorter than that the Deponent 
had given in to the Secret Committee, 

T he Court demanding, if he agreed to ſwear 
what Mr. Reading ſhould direct him? Bedloe 
anſwered, It was to what he and the Lords 
ſhould direct: The Priſoner was to give him 
an Account what the Lords would have him 
ſay; and told him that the Lords had cor- 
rected the Paper. 

Then the Paper being produced, Mr. Read- 
ing acknowledged it to 3 his Hand ; and that 


— 
— — 


Mr. Speke depoſed, I hat Mr. Bedlos daily 
acquainted him with the Treaties between 
him and Mr. Reading ; and that he (the De- 
ponent) came to Bzd!ze's Lodgings, between 
five and fix in the Morning, on the 29th of 
March, where he and Bedloe's Man being con- 
cealed, Mr. Reading came in about ſeven, and 
having firſt asked Mr. Bedloe, If any body 
could over-hear them ? He anſwered, No ; 
and then fell upon the Diſcourſe concerning 
what Money and Eſtates the Lords in the 
Tower had promiſed to ſettle on Bedloe, for 
his Service in ſhortening and contracting his 
Evidence againſt them, and taking off the 
Charge of High-T reaſon (according to Bed- 
loe's Depoſition ; and that a Writing was 
drawn up in purſuance of what they had a- 
greed on, for the Lords in the Tower to ſee 
and correct ; after which it was to be deliver- 
ed to the Secret Committee : And that the De- 
ponent ſaw Mr. Reading deliver that Paper to 
Bedloe in the Painted-Chamber Meſiminſter; 
and Bedlie, immediately after Reading was 
gone, delivered the Paper to the Deponent, 
which he carried directly to the Lord Privy 
Seal's Room, where the Committee of Lords 
uſed to meet; and there he and Mr. I/hartm 
read the ſaid Paper, being all written with 
Mr. Reading's own Hand. 

Henry Wiggins, Bedlo&s Servant, alſo de- 


Epeke's 
Evidence. 


Wiggins“: 


ſed, That he lay concealed with Mr. Spele Lviselce. 


in his Maſter's Room, and heard the Diſcourſe 
already mentioned between his Maſter and 
Reading, concerning the contracting and leſ- 
ſening the Evidence againſt the Popiſh Lords. 

Mr. Reading ſaid in his Defence, That he 


Re-ading's 


attended the Lords in the Tower, and others P e 


charged with the Popiſh Plot, by the Leave 
and Approbation of ſeveral Lords of the Se- 
cret Committee, particularly the Prince, the 
Lord "Treaſurer, and the Marquis of Vor- 
ceſter : That the Lord Stafford deſired him to 
move for his Habeas Corpus, and gave him his 


Fee : That Sir Henry Goring and Sir John 


Gage, deſired the ſame, as did the Lord 
Brudenel and others, and he did accordingly 
move the Court of King's-Bench for their 
Writs of Habeas Corpus ; whereupon he was 
ordered to attend the Attorney General, to 
know if he would conſent to their being bail- 
ed, which he would not, till he knew what 
they were accuſed of: He (Reading) went 
therefore to Bedloe and Oates, to know what 
they charged his Clients with, and if they 
might be bailed ; which Mr. Attorney being 


he delivered it to Mr. Bedloe before Mr. Speke, | ſatisfied of from their own Mouths, conſented 


in the Painted Chamber. 


to the bailing of ſeveral of them ; and this 


'T he Court demanding, If he had not the | occaſioned his diſcourſing ſeveral Times with 
firſt Paper? Bedloe anſwered, No; Mr. Read- Oates and Bedloe, concerning the Nature of 
ing carried it to the Lords, and he never had the ſeveral Charges againſt the Gentlemen ac- 


it again: This was the Paper corrected b 
the Lords, which he was to give to the Secret 
Committee. 

Then the Paper was read, which conſiſted 
chiefly of Hear-ſays, and ſome other Parti- 
culars, that would not have effected the Lives 
of the Popiſh Lords; and thereupon Chief 
Juſtice North told the Priſoner, They ſhould 
expect a good Account from him, what he 
had to do to preſcribe the Evidence to the 
King's Witneſs in writing. 

N. 19% Y; 


y cuſed: That he had alſo Occaſion to attend 


Bedloe about his Pardon; to prove which he 
called Sir Trevor Williams, who depoſed, 
that having a great Opinion of Mr. Reading's 
Skill in the Law, and deſiring that Mr. Bed- 
loe's Pardon ſhould be as perfect as might be, 
he recommended him to Mr. Reading for 
his Advice in it. 

Then the Priſoner went on and ſad, What 
he had done in this matter, had been in 
Friendſhip to Mr Bedloe: That he had ſup- 


48 plied 
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plied him with ſeveral Guineas, and one or 


two when he ſaid he wanted Bread: That 


Bedloe acknowleded the Services he had done 
him; and aſſured him (the Priſoner) when he 
received the 500 J. Reward for diſcovering 
Godſrey's Murder, he would give him a third 
Part of it for the Services he had done him, 
repay whatever he (the Priſoner) had lent 
him, and gave him the Fees that were due to 
him: That Bedloe ſaid, he was glad he was 
no longer confin'd in a ſeparate Appartment, 
and debarred from ſpeaking with Oates and 
Dugdale, for now they could lay their Stories 
together; and that he (Bedloe) had ſeveral 
Witneſſes who would ſwear whatever he bid 
them; and confeſſed he had not done well in 
ſome Things, particularly in charging Mr. 
Griffith. 


The Lord Chief Juſtice North thereupon 


obſerved, that this was not a fair Way of ma- 
naging his Defence; either he muſt call Bed- 
{12 to depoſe upon Oath what he told him, or 
produce other Witneſſes to prove it: This 
Kind of Defence indeed was artful enough ; 
but he was not to be ſuffered to calumniate 
the King's Evidence, without Proof of what 
he charged them with: He ſhould anſwer to 
the Facts with which he was charged ; all c- 
ther Things were nothing to the Purpoſe. 
Mr. Reading replied, Nothing could be 
more Material, if he underſtood his Detence ; 
and deſired Bedloe might anſwer upon Oath, 
Whether he did not deſire him to ſpeak Truth: 


But bid him remember, the Land groaned 


for innocent Blood ſhed already ; and if he 
vent on to add Sin to Sin, and charge Men 
unjuſtly to take away their Lives, poſſibly he 
might ruin the Nation inſtead of preſerving it. 

HBedloc then acknowledged, that Reading in 
publick gave him ſuch Advice, and charged 
him with the Wrong he had done Griffth ; 
but that happened through the Miſtake of thoſe 
who took up the Uncle for the Nephew. 

Then Mr. Reading demanded of Bedlze, 
If Mr. Griffith did not give him a Gold 
Watch? (Intimating, that Bedloe accepted the 
Watch to retract his Evidence againſt Griffith) 
Bedloe anſwered, He had the Watch, but ac- 
quainted the Secret Committee with it pre- 
ſently. 

The Court demanded of Bedloe, Whether 
the ſeveral Sums he received of Mr. Reading, 
were lent him? To which he anſwered, [ 
wonder Mr. Reading ſhould ſay I wanted 
Bread, when I had five Diſhes allowed me 
every Day (by the Government ;) declaring 
That Mr. Reading told him, he had Orders 
from the Lords to let him have what Money 
he came for, and ſometimes Mr. Reading 
gave him Money when he did not ask it; but 
confeſſed, he agreed that Mr. Reading ſhould 
have an 100 J. per Aunum, out of every 1000 l. 
a Year of his Reward. 

Then Mr. Reading demanded of Bedlee, 
Tf he did directly or indirectly defire him to 
lefen a Syllable of his Evidence that was true? 
To which Bedlce anſwered, He was to have 
ſuch a Reward for bringing off the Lords as 
to what they were charged with; and that 
Reading ſaid, he had Orders to draw blank 
Deeds. | 


The Priſoner then objected, That the Wit. 
Speke, 3! Cn 


neſſes were not lawful Witneſſes; that 
by his own Confeſſion, was an Eves-dropper 
which was a Crime in Law ; and defired that 
Bedloe might anſwer upon Oath, If he did 
not lay in Coals and Billets at two ſeveral 
Places to fire the City of i minſter? 

The Lord Chief Juſtice North interpoſed 
and ſaid, the Witneſs was not obliged to ac. 
cuſe himſelf; and beſides, his Pardon ſet him 
right againſt all Objections. 

Reading replied, the Pardon might remit 
the Puniſhment, but {till theſe Facts would in. 
validate his Teſtimony ; adding, that Bed! 
firſt propoſed this Buſineſs to him, biddins 
him tell the Lords Stafford, Powrs, and Petre 
that if they did not ſecure him a good Reward, 
he would give ſuch Evidence, as ſhould de- 
prive them of their Lives,- and that he had 
other Witneſſes to back him; but if the 
would give him a ſuitable Reward, his Teſti- 
mony ſhould do them no Hurt. 

The Court demanded, If fifty ſix Guineas 
were not paid by Mr. Reading to Bedloe, to 
induce him to leſſen his Evidence? 

Bedloe anſwered, He had ſometimes two 
Guineas, ſometimes more, at ſeveral Times, 
which might amount to that Sum; but not ſo 
much at once. | 

'Then the Priſoner called Mr. Palmer, 


depoſed, That Bedloe having twenty Shillings 
in his Hand, Mr. Reading came in, to whom 
Bedloe ſaid, I have no more than this, and 
this I borrowed of my Mother; whereupon 
Mr. Reading gave him two Guineas ; and 
Bedloe ſaid, Grod-a-mercy, thou art an honeſt 
Man, and my chief Fountain. 

The Prifoner then demanded of Mr. Pal. 
mer, If he did not hear Bedloe confeſs he had 
laid in Fewel to burn the City of M eſi minſter? 

Bedloe thereupon ſaid, He acknowledged it, 
and this was Part of the Treaſon the King 
pardoned : He acknowledged further, That 
he told Mr. Reading he would have ſuch an 
Eſtate of the Lord Stafford's in Glouceſter- 

ſhire ſettled upon him; and that Mr. Reading 
told him, he had Orders to draw blank Deeds 
for the conveying of that Eſtate, to be ſigned 
within ten Days after his Lordſhip's Diſ- 
charge, 
Reading ſaid, he went to the Lord Stafford 
in the Tower, and asked him, if he knew one 
2 that Bedloe ſaid would ſupport his 
vidence? To which his Lordſhip anſwered, 
That Jordan was his Tenant, but he would 
not give Bedloe Six pence; he valued himſelf 
upon his Innocenceand the Infamy of his Accu- 
ſers ; and he ſhould look upon it as his greateſt 
Guilt, if he gave Bedloe any Thing; and 
would not promiſe him any Thing directly or 
indirectly. The Lord Pois ſaid the ſame; 
but added, If Bedloe will forbear to charge me 
unjuſtly, as he has hitherto done, he ſhall find 
I will do by him like a Gentleman, when! 
am diſcharged. | ; 

The Court anſwered the Priſoner, This 
made againſt him. Reading replied, He could 
not help it; he thought he was bound to do 
what he had done, to ſave innocent Blood. 


The 


F GO 7 
prove Bedloe borrowed Money of him, who: F., 


. 


| vide 


E lence, 


| Re 
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I 1s con- 


vided, 


: The Sen- 


s lence, 


| Remarks, 


The Court demanded, If he could juſtify 


if there was no more in it? The Priſoner an- 
ſwered again, He thought there was no Crime 
in it; and he did it to prevent Perjury, and 
the ſhedding of innocent Blood. 

W hereupon the Chief Juſtice North ſaid, 
Will you take upon you thus to impeach the 
Tuſtice of the Nation ? Are not you a Lawyer, 
2nd know that no Man may be of Counſel 
for a Priſoner in Treaſon or b till he is 
aſſigned ? You have ſpoiled your Cauſe, and 
confeſſed as much as amounts to the whole 
Charge. | ; 

The Priſoner then exhibited a Protection, 
that Bedloe had given one Prickman, a Broken 
Merchant, under Pretence of being one of 
his Witneſſes ; and ſaid, when he found Bed- 
Ive uſed ſuch Tricks and indirect Means, he 
thought he ſhould do both the King and the 
Nation good Service, if he could prevent his 
ſpilling innocent Blood. 

The Court replied, He ought not to take 
upon him to do this; he ought to have ac- 
quainted the King's Council or the Secret 
Committee with it, if he had ſuſpected Bed- 
logs Honeſty ; and this was but a plauſible 
Excuſe to cover his corrupt Dealing: And 
the Chief Juſtice, in ſumming up the Evi- 
dence, told the Jury, That the whole Charge 
had been proved by undoubted "Teſtimony, 


and by the Priſoner's own Confeſſion: Where- 


upon, after a very ſhort Receſs, they brought 
him in Guilty. 

The Chief Juſtice afterwards paſſing Sen- 
tence ſaid, The Priſoner's Offence was highly 
aggravated, becauſe he was. a Counſel and 
knew the Law, and he thought theretore the 
Court ought to ſhew more than ordinary Se- 
verity againſt him, giving Judgment, That 
he ſhould be 
impriſoned for a Year ; and that he ſhould be ſet 
in the Pillory in New Palace-Yard. However 
as his Offence was ſuch as had enraged the 
People to that Degree, that he might be in 
Danger of his Life, they had ordered the 
Sheriff and Juſtices to keep the Peace, ſo that 
no other ill Conſequences might happen to 
him, but only the Shame and Infamy he was 
condemned to, which he thought he deſerved 
as well as ever any Man did, that was con- 
victed ; and on the Monday following Mr. 
Reading was ſet in the Pillory, in Purſuance 
of his Sentence, 

This ſeems to have been a very nice Caſe, 
and a Caſe that ſeldom happened, before ſuch 
extravagant Rewards were offered to raſcally 
Knights of the Poſt, to prove imaginary Plots, 
and ſwear innocent Gentlemen out of their 
Lives. Lord Shaftesbury, and the Republican 
Party, finding their Intereſt decline every Day, 
either trumped up this pretended Plot them- 
ſelves, or improved it, and encouraged the vile 
Forgers of it to charge every Man as a Con- 
ſpirator, that was eminent for oppoſing their 
Fanatick Schemes. | 

Their Artillery was not levelled againſt Po- 
pery ; their ſeeming Zeal againſt that, and its 
Profeſſors, only ſerved to cover their Malice 
againſt the Adminiſtration, and all thoſe that 
were real Friends to the Conſtitution in Church 


fined a thouſand Pounds, and be. 


and State. They had long charged the King, 1679. 
and his Friends, with a Deſign to introduce! Cu. 3 
Popery and arbitrary Power; and when they 
found theſe Suggeſtions derided, and treated 
with the Contempt they deſerved, they chang- 
ed their Batteries, and charged the Roman Ca- 
tholicks, and many Proteſtants of Figure, with 
a Conſpiracy againſt the King's Life; with a 
Deſign to fire the City, and maſſacre all ge 
Proteflants ; repreſenting the impending Dan- 
ger in ſuch tragical Terms, and as fo ſudden 
and unavoidable, that the Nation were alarm- 
ed and confounded ; and no Man, for ſome 
Months, ſeemed to have the Exerciſe of his 
Reaſon. 

Every Story, how improbable and inconſiſ- 

tent ſoever, and every Man, though never fo 
inconſiderable and infamous, was attended to, 
and credited, if he offered to give any new 
Light into this pretended Plot : And, that they 
might never want perjured Villains to ſupport 
the Forgery, the Faction in a manner compell- 
ed the King to offer ſuch Rewards to the Diſ- 
coverers, as were too great "Temptations, to 
ſuch ſort of People, to ſwear whatever their 
crafty Leaders ſuggeſted to them : Nay, the 
People were taught to look upon the Title of a 
King's Evidence, as more honourable than 
that of a Nobleman or firſt Miniſter : Theſe 
Witneſſes were lodged in the King's Palace; 
had Tables allowed them there; were Heſan- 
na'd whenever they went abroad, and {tiled 
our DELIVERERS, and THE SAVIOURS OF 
THE NATION: And as it was neceſſary to 
make ſome ſacrifices, to ſpill ſome Noble 
Blood, to confirm the People in the Belief of 
the Conſpiracy, five Popiſh Lords were charg- 
ed with the Treaſon, and committed to the 
Tower : Nor did the Queen her ſclf eſcape their 
Malice. They proceeded {till farther, and ac- 
cuſed the firſt Miniſter, and ſeveral Men of 
Quality, and Members of the Commons, as 
Accomplices in this Plot, that were zealous 
Proteſtants, and eminent for their Loyalty and 
Attachment to the Church of England: And 
indeed it was purely for the Sake of theſe, be- 
cauſe ſuch Men were ſuffered to be at the Helm, 
that the Nation was thrown into this Confu- 
ſion by the Whigs: "The Deſign was, to per- 
ſuade the People that theſe Gentlemen were 
Popiſhly affected, and they themſelves were 
the only Friends to the Conſtitution ; nay, 
that all the Friends of Monarchy and Epiſco- 
pacy, as well as the Papiſts, were in a Plot to 
deſtroy the Proteſtant Religion, and the an- 
tient Government. 
In theſe circumſtances, it was no wonder, 
that the Popiſh Lords, who found they were 
to be firſt ſacrificed, caſt about to countermine 
the Stratagems of their Enemies, and even 
offered the Witneſſes ſuch a Share of their 
Eſtates as might be equivalent to the Rewards 
offered to deſtroy them, that the Witneſles 
might not be under ſuch ſtrong Temptations 
to diſguiſe the Truth, and take away their 
Lives. 

This, ſurely, was allowable in the Lords, 
who knew themſelves innocent, whatever In- 
terpretation the Lawyers might put upon it; 
nor could-it be highly criminal in their Agent, 
Counſellor Reading, if he believed them inno- 


cent; 
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1679. cent; eſpecially if he deſired the Witneſs Bed- | himſelf fo careſſed, and arrived at that Heighe 
31 Cor. II. % only to ſpeak the Truth, as he ſeems to ac- | of Power and Influence, as to diſtreſs the Kir 1655 
WYY knowledge. I make no queſtion but there was | and Government by his Perjuries ; or whether Go 
a Bargain going forward between the Lords and | he was afraid Mr. Reading would one Day la 
Bedloe, for ſoftening his Evidence; and there is | open his Villanies, and he ſhould loſe the pro- 
Reaſon to believe, from ſome Circumſtances in | miſed Reward, is not eaſy to ſay: But all the 
the Trial, that he fir/? offeredthem his Service by | World are ſatisfied, he was governed by cor 
Mr. Reading, with whom he was very inti- | rupt Motives, both in the contracting and en- 
mate, and to whom he had been much obliged : | larging his Evidence. 
That Bedloe was a Villain, is very certain by The Court indeed told Mr, Reading, that 
his own Teſtimony ; ſometimes contradicting, if he had ſuſpected Bedlze's Veracity, he ought 
and at others enlarging his Evidence, to ſerve | to have communicated his Suſpicions to the 
a Turn; Nay, we find, he made ſuch uſe of | Privy Council, or the Secret Committee: But 
his Privilege of being a King's Witneſs, that | this was not the Way to have ſerved his Clients: 
he took upon him to give Protections to brok- | neither the Privy Council, nor the King "Ig 
en Tradeſmen, under Pretence they would ſup- ſelf, durſt, at that time, protect the moſt in- 
port his Evidence, and make further Diſcove- | nocent Roman Catholick againſt the Rage of 
ries of the Plot. He had propoſed to hjmſelf | the Faction, who had ſo infatuated a Majority 
ſome thouſand Pounds a Year in Lands, for | ef the Commons, that they ran precipitately 
doing Juſtice to the Lords; for he ſays, in the | into all their wild Schemes. W hoever en. 
Trial, that Mr. Reading was to have an hun- | deavoured to ſtem the "Torrent, was expoſed 
dred Pounds per Annum out of every thouſand | to inevitable Ruin; and it was next to a Mi. 
a Year he was to have for his Reward. How | racle, that the Conſtitution it ſelf was pre- 
he came not to accept the Offers of the Lords, | ſerved : So ſtrongly did the Fanatick and Re- 
I cannot certainly determine : Whether he | publican Spirit operate upon the Senators of 
thought he ſhould get more by Lord Shaftes- | thoſe Days, 
bury, and his Whig Friends, when he ſaw 


—— 


165g. The Trial of Thomas WRITE, alias WHITEBREAD, Provincial of 
the Engliſh Jeſuits; WiLLiam Harcourt, Rector of London; Joux ww 


22. Fenwicke, Procurator for the Engliſh Jeſuits; JohN GAvAN, altas 
ſuits: _ Gawen, and ANTHONY TURNER, Popiſh Prieſts and Jeſuits, for 


High-Treaſon, at the Old-Baily, the 13th of June, 1679. 31 Car. II. 


"MM mas I/hite and the reſt of the Priſo- |Lives a ſecond Time for the ſame Cauſe; 
ners, with other falſe Traitors, did | they ought, at the former Trial, either to 
on the 24th of April, in the 3oth Year of the | have been condemned or acquitted. 2 
King, adviſedly, malicioufly, and traiterouſly, The Court anſwered, it was in their Diſ. 7 Oh 
compafs, imagine, and intend to ſtir up Sedi- | cretion to diſcharge the Jury without taking ald. 
tion and Rebellion, and to procure a miſera- Verdict, where Witneſles were wanting, or 
ble Slaughter of the King's Subjects; to de- there was any Accident of the like Nature: 
poſe and murder his Majeſty; to levy War, | Both the Chief Juſtices and moſt of the twelve 
and to ſubvert the eſtabliſhed Religion and | Judges, who were upon the Bench, declared 
Government ; and that, in order to accomp- | that this was their Opinion. 
liſh their ſaid traiterous Imaginations and Pur- | Then the Priſoners ſeverally pleaded Not 
poſes, they the ſaid Thomas White, &c. did | Guilty, and the Jurors being called, they 
on the 24th of April, in the ſaid 3oth Year | made no Challenges, but to thoſe who had 
of the King, at the Pariſh of St. Giles's in | been Jurors in former Trials for the ſame 
the Fields, in the County of Middleſex, traite- | Fats they ſtood charged with, 
rouſly aſſemble, conſult, and agree, to murder Sir Creſwel Levinz opening the Evidence 
his Majeſty, and ſubvert the eſtabliſhed Re- | for the King, obſerved, that the Priſoners were 
ligion and Government: And further agreed | all Popiſh Prieſts, and, as ſuch, were guilty of 
to ſay a certain Number of Maſſes for the Soul High- Treaſon by the 27th Eliz. and ought to 
of Pickering, and to give Grove a Sum of | die for that ; but they were now charged with 
Money, as a Reward for murdering the King. | a Treaſon of a blacker Nature, and ſo would 
That they took the Sacrament to conceal the | not have the Satisfaction of ſaying they died for 
ſaid T reaſons, and did at the ſame Time and | their Religion: And notwithſtanding the faid 
Place, perſuade and excite four other Perſons | Statute had been made an hundred Years, there 
to murder his Majeſty, againſt the Duty of | were very few Examples of Prieſts who had 
their Allegiance, &c. ſuffered purely for their Religion, though many 
White ard The Priſoners being arraigned, J/hitebread | had ſuffered for ſuch Crimes as the Priſoners 
Fenwicke and Femvicke objected, that they had already | were charged with. On the contrary, in Po- 
l, been tried for the ſame Facts, a Jury charged [| piſh Countries they had murdered the Prote- 
tried already with them, and the Evidence found inſuffi- | ftants by thouſands, without Law or Juſtice; 
2 the ſame cient, and then the Jury was diſmiſſed with- | particularly at Mirandola, at Paris, in Ire- 
Jelee. out giving a Verdict; and they apprehended land, and in Piedmont. 1 
en 
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, Oates was produced as an Evi- 
Then Titus _ 1 4 8 ＋ 1* 
—— : ad appointed a Conſult to 
Oates's Ear 4 3 in he Month of April, 1678. 
uit and a Conſult was held accordingly, where the 
Priſoners W/hitebread, Fenwicke, Harcourt, 
and Turner were preſent, and ſigned a Reſolu- 
tion, that Pickering and Greve ſhould proceed 
in attempting to kill the King : That I hite- 
bread ſigned this Reſolution at Wild- Houſe, 
Fenwicke at his Lodgings in Drury-Lane; and 
Harcourt at his Chamber in Duke-Rreet ; that 
the Deponent Oates, and nine or ten more Je- 
ſuits, came from St. Omers to London to be at 
this Conſult ; and when it was over they re- 
turn'd again; particularly //hitebread arrived 
at St. Omers the Beginning of June, in order 
to viſit the Engl; Colleges in Flanders, and 
ſtayed at Sr. Omers till the tenth of une, and 
in ſome of his Diſcourſes with thoſe Fathers, 
ſaid, He hoped to ſee the black Fool's Head at 
W hite-hall laid faſt enough; and that if his 
Brother ſhould appear to follow his Foot-/leps, 
his Paſſport ſhould be made too, and he alſo 
ſhould be diſpatched : That the Deponent, on 
the 13th of June, O. S. receiving Orders to 
come to England again, took Paſſage in the 
Packet-boat the 14th, and arrived at London 
the 17th of June, and in July following came 
over Richard Aſhby, with Inſttuctions from 
the Priſoner Mhitebread, to offer Sir George 
Wakeman (the Queen's Phyſician) ten thou- 
ſand Pounds to poiſon the King: That Apbby, 
two or three Days aſter his Arrival, viz. the 
latter End of Fuly, or the Beginning of Au- 
guſt, went to the Bath, and the Priſoners 
Fenwicke and Harcourt adviſed him to give an 
Account of Matters to the People in * 
ſhire; and Fenwicke ſaid, he did not queſtion 
before he came to Town again, to have the 
Gentleman at 7//h:te-hall (whom they called 
the black Baſtard) diſpatched. 
That the Priſoner Gavan, in the Month of 
June, 1678. wrote Letters to the Fathers at 
London, giving an Account of their Aﬀairs in 
Staffordſhire and Shropſbire, and of the Dili- 
gence of one Father Ewers in thoſe Parts: 
And in Juby or Auguſt, Gavan came to Town, 
and the Deponent met him at Ireland's Cham- 
ber, where he heard him give the ſame Ac- 
count of the Affairs of Staffordſhire and Shrop- 
ſhire as he had done in his Letters before. 
That the 12th of Auguſt (he was poſitive it 
was between the 8th and 12th) Mr. Ireland 
took his leave of them, as though he was go- 
ing to St. Omers, and Fenwicke the Priſoner 
was to be 'I reaſurer and Procurator in his Ab- 
ſence ; that about the 21ſt of Auguſt Fenwicke 
and Harcourt, and ſome other Fathers, met 
together at //7/d- Houſe, and there lay before 
them fourſcore Pounds, moſt of it in Guineas, 
which was to be paid to the four Iriſb Ruffians 
who were to murder the King at Windſor, and 
Coleman (that was executed) came in, and gave 
the Meſſenger a Guinea to haſten his Journey; 
and the Company adjourning from thence to 
Harcourt's Chamber, the Money was paid to 
the Meſlenger there : That the Day before, or 
the Day after this, there was a Conſultation of 
the Benedictine Monks, where Fenwicke and 
Harcourt were preſent, 


No. 18, I, 


and related, they had | 


received an Account from Archbiſhop Talbot 1679. 
in Ireland ot the Papiſts conſpiring the Death 3' Ss 54 
of the Duke of Ormonde, and deſiring that 
Commiſſions and Money might be ſent over 
thither for carrying on the Deſign ; and that 
Fenwicke actually ſent Commiſſions to Cheſter 
by a ſpecial Meſſenger, and ſome by the Poſt; 
and Fenwicke gave the Deponent Money for 
his Expences, and. admoniſhed him to pro- 
cure Maſſes to be ſaid for carrying on the De- 
ſign: That on the 3d of December, the De- 
ponent, bearing I hitebread was come to 
Town, went. to his Chamber, but could not 
ſee him; and going again the next Morning, 
IWhitebread reviled him and ſtruck him, ima- 
gining the Deponent had made a Diſcovery ; 
for the Gentleman, the Deponent had com- 
municated the Thing to, and who went to the 
King about it, being dreſſed like the Deponent, 
they were informed it was him ; but the De- 
ponent juſtifying himſelf to //h:tebread, he 
ſaid he would be Friends with him, if he 
could learn who had done it; and he further 
depoſed, that on Sir George Wakeman's refu- 
ſing to accept 10,000 /. for poiſoning the 
King, Whitebread ordered 5000 J. more to 
be offered him, which he accepted. 

Then hitebread demanded of Oates, how 
long he was acquainted with him before the 
Conſult in April; and Oates anſwered he ne- 
ver ſaw Whitebread's Face till then. 

It being demanded of Oates, how long he 
ſtaid in London, he ſaid, from the Time he 
came over to England, to the Time he went 
back again, was under twenty Days; and that 
Father Williams Rector of MWotton, the Rector 
of Liege, Sir ohn Warner, Sir Thomas Preſton, 
and others, came over with him. 

The Priſoners demanding if Sir Robert Brett 
and Mr. Neuil came with him, he ſaid, he be- 
lieved they might; and being told he had aſ- 
ſerted it poſitively in his Narrative, the Lord 4 printed 
Chief Juſtice ſaid, a Man might venture to Native 
write more than he would ſwear ; to which“ 
Fenwicke replied, his Narrative was upon 
Oath ; whereupon the Chief Juſtice obſerved, 
that a Pamphlet was no Evidence; they muſt 
bring the Perſon that heard him ſwear it, to 
prove it. 

Then the Priſoners deſired Oates might a- 
ſcertain the very Week when he ſaw them in 
London, and the Places where, c. that they 
might have an Opportunity to ſhew they were pal 
in other Places; to which the Chief Juſtice che Cour, 
anſwered, he perceived their Defence would 
be little elſe but Captiouſneſs, to diſprove the 
Witneſſes in Circumſtances of Time, Place, 
Perſons, and Numbers, which were but little 
Matters to the Subſtance; and Dugdale, ano- 
ther Witneſs, was ſworn. (Dugdale was 
Steward to Lord Stafford, and run away 
with 300 J. of his Lord's Money.) 

This Witneſs depoſed, that the Priſoner nuquic': 
A pitebread wrote a Letter to Mr. Ewers the Evidenze; 
Jeſuit, (the Deponent's Confeſſor) which he 
ſaw at T:ixhall, the Lord Afton's Seat in 14 
ferdſbire; for all the Letters that came to Mr. 
Ewers, were directed to the Deponent, and 
encloſed in Mr. Groves's Letters; and this 
Letter he broke open and read, wherein J/h:te- 
bread adviſed Ewers to chuſe them that wete 
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truſty ſtout Fellows, and ſuch as were hardy 
and deſperate, (to kill the King) and that Ga- 
van and ſeveral others had engaged the Depo- 
nent in the Conſpiracy againſt the King's 
Life; that there were ſeveral Conſultations 
about it at Mr. Ewers's Chamber, at Mr. 
Gavan's, and at the Deponent's Chamber at 
Tixhall; and one particularly in September 
then laſt paſt, where Gavan, Lord Stafford, 
and ſeveral others, were preſent ; and the De- 
ponent was to be ſent to London, to aſſiſt in 
executing the Deſign, and to be under the 
Tuition of Parſons: Then Gavan bid the 
Witneſs look him in the Face, if he could; 
but the Court told Gavan, he muſt not 
threaten the King's Witneſſes. 

Gavan averred, he never was in Dugdale's 
Chamber, and demanded of Dugdale, in what 


Room of the Lord Aſton's Houſe this Diſ- 


courſe was, and who were preſent. 

Dugdale anſwered, it was in the little Par- 
lour, and in Mr. Ewers's Chamber ; and that 
Mr. Ewers, Mr. Lawſon, Mr. Petre, and 
others, were there: That Gavan well knew 
the Deponent's Zeal, for he had given them 
400 J. to pray for his Soul, and carrying on 
this Deſign ; and afterwards, when they ſaid 
they were afraid they ſhould want Money for 
carrying it on, he promiſed them an 100 /. 
more, and Gavan aſſured him he ſhould be 
canonized for a Saint. 

That Gavan ſaid farther, that there was a 
Letter come from Paris into the Country 
through Mr. Harcourt's Hands, importing, 
that it was their Opinion at Paris and $f, 
Omer's, that they ſhould fling the King's 
Death on the Presbyterians, and then they 


might bring the Epiſcopal Men into their Par- 


Chetwind's 
Zvidence. 


ty, to revenge themſelves upon them: That 
there was to have been a Maſſacre alſo; and 
if any eſcaped it, who were not Papiſts, there 
was to be an Army to cut them off: And 
Gavan endeavoured to prove by Scripture, 
that it was lawful and good to deſtroy the King, 
or any one, for the Sake of Religion ; and ob- 
ſerved, that the Reliques of Father Garnet (ex- 
ecuted for the Powder Plot) had wrought great 
Miracles beyond Sea. 

The King's Counſel demanding of Dugdale, 
how many Letters of Harcourt's he had inter- 
cepted, he anſwered, he believed an hundred; 
and particularly one, which gave an Account 
of the Death of Sir E. Godfrey the Monday 
before he was found, and muſt be written on 
the Saturday he was killed, for the Words 
were, This very Night Sir Edmund-bury 
Godfrey is diſpatched; and that the next Day, 
being Tueſday, he went to an Alehouſe near his 
Lord's Houſe, and asked, if they did not hear 
of a Knight that was killed at London : Then 
Mr. Chetwind was ſworn, and depoſed, that 
he was in Staffordſhire laſt October, and on a 
Tueſday that Month, one Mr. Sanbridge, a 
Kinſman of the Lord A/on's, told him he had 
been at Eld's, and that a Girl of the Houſe 
acquainted him Mr. Dugdale had been there, 
and reported there was a Juſtice of Peace of 
Weſtminſter killed, and on the Saturday fol- 
lowing his Letters brought down the News of 
it ; and being at Litchfield the ſame Saturday, 


News came thither that Sir E. God 
found murdered, fro was 
Iſhitebread the Priſoner then demanded of 
Dugdale, whether thoſe very Words filr 
the King were in the Letter he wrote; to which 
Dugdale anſwered, that to the beſt of his Re. 
AN 3 qo = very Words that 
the Letter came by the ordinary Poſt, di 
to him (the D Bay) EIS OR 
The Chief Juſtice demanding of Dugdal- 
if he knew any thing againſt the Priſoner 
Turner, Dugdale anſwered, he agreed to all 
in his hearing at Mr. Ewers's Chamber in 
T:xhall, and at other Places, about two Years 
ago; to which Turner replied, he had not 
_—_ Staffordſhire theſe four Years, 
en 


a Year before he made Harcourt the Priſoner 
an Image of our Lady, and when he paid him 
the Money for it, he told him there was a 
Deſign of killing the King. 

That the Deponent was with Mr. Fenwick: 
the Priſoner, Ireland, and Grove, at Ireland's 
Lodgings about a Fortnight before the laſt Mi- 
chaelmas, and they were talking of 50,000 
Men to be raiſed to carry on the Catholick 
Cauſe, and ſettle the Catholick Religion ; and 
Femwicke ſaid they were to be commanded by 
the Lords Arundel, Bellaſis, Petre, and Powis: 
And the Deponent demanding, what poor 
Tradeſmen muſt do, if there were Civil Wars, 
Fenwicke ſaid, he need not fear, for he ſhould 


have Churchwork _— in making Images, 


Chalices, Crucifixes, Vaſes, &c. And that 
Harcourt the Priſoner had in like manner diſ- 
courſed with the Deponent about the Plot, and 
particularly when he paid him 44 J. for four 
Candleſticks. 


bring off Whitebread and Fenwicke, that he 
might put a Confidence in him concerning his 
Evidence againſt the Lords in the Toter 
But now he depoſed, that he ſaw Femwicke at 
the Conſult, and heard Vhitebread tell Cole- 
man, at Harcourt's Chamber, the Manner of 
ſending the four Ruffians to Windſer to kill 
the King, about the Month of September ; and 
that he ſaw Harcourt take eighty or an hun- 
dred Pounds out of his Cabinet for them, and 
pay the Meſſenger, giving him alſo a Guinea 
that Mr. Coleman left to drink his Health; 
that it was agreed alſo at Harcourt's Chamber, 
that Grove ſhould have 15007. and Pickering 
as many Maſſes ſaid for his Soul as amounted 
to that Sum, at T welve-pence each Maſs ; that 
Pickering had been checked and diſciplined by 
his Superiors for having miſſed ſo many Op- 
portunities of killing the King: Once the 
Flint of his Piſtol was looſe, at another Time 
there was no Powder in the Pan,or he had load- 
ed only with Bullets. That when I hitebread 
was at Mr. Harcourt's Lodgings, it was alſo 
agreed by them, that ſince Sir George Wake- 
man would not accept 10,0001, he ſhould have 
15000 J. but Ireland ſaid, the moſt certain 
Way of diſpatching the King was, in his 


Morning 


former Trialof bitebread, Fenwicke, Ireland, iat 
Sc. becauſe he had promiſed Mr. Reading to Fang 
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rance (Silverſmith to the Popiſh Prince 
Chapels) was ſworn, and depoſed, that about **4*, 


Then Bedloe was ſworn, and depoſed, that belle: 
he did not teſtify Half what he knew at the" 
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pointing a 


Morning Walks at New- Market : That Fen- 
wicke and Conyers accordingly went thither, 
and he heard there were ſeven or eight of 
them. That Mr. Harcourt 4. no — 
to the Deponent's bringing over Pacquets an 
Portmanteaus from beyond Sea: He had 
brought Letters from Watton, St. Omers, 
Bruges, Parts, Villadelid, and Salamanca, 
and carried Anſwers containing an Account 
of the Plot; and moſt of theſe were lodged 
in Harcourt's Hands, and he had been ſent 
from Harcourt to Langhorn with Papers re- 
lating to this Affair, to regiſter them. 

That he ſaw Harcourt give Sir George 
Wakeman a Bill of Exchange for 2000 /. and 
tell him it was in Part of a greater Sum; and 
Sir George anſwered, that 15000 J. was but 
a ſmall Reward for ſettling Religion, and 
preſerving three Kingdoms from Ruin; and 
if it were not for a certain Woman (the 
Queen) he would not undertake it ; but for 
her he would doany thing. And that Sir George 
Wakeman read the Bill, put it up, and went 
and received the Money. 

Then the King's Counſel produced a Let- 
ter that was found among Harcourt's Papers 
from one Petre, at St. Omer's, a Jeſuit, giv- 
ing an Account that Vhitebread had appoint- 
ed a Conſult in April, concerning ſome con- 
fiderable Matters that required Secrecy ; the 
Tenor whereof was, that the Provincial 
(V/hitebread) had appointed all thoſe, who 


Coprezation had Suffrages at the intended Congregation 


2 
April, 


to be in London the 21ſt of April, O. S. in 
orderto its Beginning the 24th ; and if his 
Occaſions would not permit him to be pre- 
ſent, he ſhould ſignify ſo much, that his 
Abſence might be ſupplied ; but that none 
ſhould go'to London much before the Time, 
or appear in Town till the Conſult was over, 
leſt Occaſion ſhould be given to ſuſpe& the 
Deſign: Finally, Secrecy, as to the Time and 
Place, is much recommended to all thoſe that 
receive the Summons, as it appeared of its own 
Nature neceſſary. 

The Chief Juſtice hereupon deſired Har- 
court the Priſoner, to expound this Letter 
concerning this Meeting and Privacy, 

To which Harcourt anſwered, the Letter 
was not written to him, but to one who hada 
Right to Vote in their Congregation, which 
was held once in three Years ; the Chief Buſi- 
neſs whereof was, the ſending a Procurator to 
Rome; and Secrecy was very fit to be recom- 
mended, as they lived in a Country where 
they were an Eye- ſore, and might give Of- 
fence by their meeting in ſuch Numbers. 

The Chief Juſtice replied, this was a 


| forced Conſtruction: Could it be ſuppoſed 


White- 
bread $ De- 


face, 


this Secrecy was only required on Account 
of their chuſing an Officer? The Priſoners 
urged again, that their Lives depended upon 
it; and J/hitebread entring on his Defence 
ſaid, He thanked God he was not afraid to 
die, but would not die unjuſtly : Life was 
a Thing not to be thrown away; but with- 
out Contradiction, Men's Lives might be 
taken away by Perjury, as well as by a Knife 
ora Piſtol ; and no Man's Evidence ought to 
be admitted, that was not a lawful Witneſs, 


which Mr. Oates was not ; and he hoped he 


might, without Offence, ſay that he was per- 


| jured ; for he depoſed that he came over, and 


and that he (//hitebread) ordered him to do 
ſeveral things, and diſcovered the whole Plot 
to him; but it was highly improbable he 
ſhould truſt a Man in ſuch a Buſineſs, whom, 
by his own Confeſſion, he never ſaw till the 
Time of the Conſult ; he ought rather to 
have been ſent to Bethlem than Newgate, had 
he been ſo imprudent : Beſides, Oates was a 
Man that had nothing to ſubſiſt on, but what 
he had from them. 

The Chief Juſtice anſwered, it was no 
Wonder they ſhould take a Man into their 
Confidence, whom they had maintained a- 
broad for a conſiderable Time. | 

Whitebread replied, his Predeceſſor had 
maintained him; but when he came to be 
Superior, he found him not fit for the Pur- 
| poſes he pretended to: For firſt, it was doubt- 
ful if he was a good Catholick ; ſecondly, he 
led a very idle Life, and was very deſirous of 
being entertained by them ; whereupon they 
deſired Oates to retire ſomewhere elſe, and to 
induce him to do ſo, gave him a good Suit 
of Clothes, a Peruke, and four Pounds in 
his Pocket, which Oates promiſed to repay 
them again, when he had ſold his Library he 
boaſted of in London ; but he never did: And 
urged that there was a wide Difference be- 
tween doing a charitable Act to a Man in 
Want, and a Scholar, and truſting him in 
ſuch an Affair as that. And to ſhew that 
Oates could not be at the Conſult the 24th of 
April, he ſaid, they ſhould prove that he was 
not out of St. Omers, from the 10th of De- 
cember to the 23d of June, above one Night. 
He deſired the Court alſo to conſider, how 
improbable it was he ſhould write fo plainly, 
of a gern to kill the King, and ſend the Let- 
ter by the common Poſt to Dugdale, a Per- 
ſon he never ſaw but once. 


him; eſpecially that of Oates, who ſwore he 
ſaw ſuch and ſuch Letters. Was it poſſible 
he ſhould ſhew ſuch Letters to a Man that had 
been turned away from St. Omers for his 
Misbehaviour? Beſides, he had a thouſand 
Letters taken upon him, in which there was 
not any thing to be found tending to a treaſon- 


alſo five or ſix thouſand Pounds in Bills and 
Bonds, as well as Letters; and it was ſtrange 
this Deſign ſhould not appear in any of them. 


'more ſtrange, that One ſuch Letter ſhould be. 
taken: He believed Harcourt would not have 


ſurprized, if he had thought it would have 
been of, ſuch Conſequence, and the Senſe have 
appeared ſo criminal. 

Then the Priſoners called their Witneſſes, 
who were Students of the Engliſh College at 
St. Omers, being ſixteen in Number ; but 


might have a Diſpenſation for what they ſaid. 
that Oates was in the College of St. Omers (ex- 


cept one Night) from Chritmas to Fune 


able Deſign : That there were taken upon him 


The Chief Juſtice anſwered, it was much 


ſuffered the Letter that was read to have been 


1679. 


was preſent at the Conſult the 24th of April, 31 Car. II. 


Femuicke in his Defence; deſired the Court penwicke- 
to obſerve the Tenor of the Evidence againſt Deferce. 


before they were ſuffered to Speak, the Court Partialiry f 
obſerved they were all Roman Catholicks, and“ C. 


Theſe Gentlemen of St. Omers depoſed, The Evi- 
dence of the 
St. Omers. 
Students for 
1 67 8, the Priſoners. 
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31 Car. II. 


Oates's Re- 


þ'y to this 
Evidence, 
Partiality 
of the Court, 


1678, and conſequently could not be at the 
Conſult held at London the 24th of April, as 
he pretended, | 

Some of them particularly depoſed, that 
they dined with Oates at St. Omers that very 
Da he ſaid he came over, viz. the 25th of 
April, N. S. That Oates went into the In- 
firmary the ſame Day, and fell out with a 
Gentleman there. 

Others depoſed, that they could not but 
take Notice when Oates was abſent, becauſe 
all the Students dined in one Room, and Oates 
had a diſtin Table by himſelf, between the 
Lads and the Religious; for though he went 
to School with the Boys, yet being a Man, 
he was allowed the Privilege of fitting by him- 
ſelf at Dinner. 

Others depoſed, that Oates was put to read 
in the Sodality the 25th of March, 1678. and 
that he read there every Sunday Morning at 
Six a Clock, from that Time till Zune fol- 
lowing, when he went away. 

John Hall, the Butler of the College, de- 
poſed, that he ſaw Mr. Oates at St. Omers, 
all the Months of April and May, and till the 
23d of June, when he went away; that the 
3 ſerved Oates with Bread and Beer 
during that Time, except when he was in the 
Infirmary, which he thought was four or five 
Days, and that he had this Reaſon to remem- 
ber him; that he laid his Table at a particular 
Place near the Door, where he always ſat. 

Other Witneſſes depoſed, that ſeveral of 
the Perſons, Oates had ſworn came over with 
him, were then in Flanders. 

To this Oates replied, that the Witneſles 
were Papiſts and Jeſuits, and would ſwear any 
thing for their Cauſe; and the Lord Chief 
Juſtice obſerved, that though Papiſts were 
competent Witneſſes in Law, yet they were 
of ſuch Principles, that the Jury ought to 
give them but little Credit; (At which the 
People gave a great Shout ; ) Whereupon the 
Chief Juſtice ſaid to the Priſoners, they muſt 
pardon the People's ſhouting ; for they had fo 
turned their Hearts, that a Papiſt would hard- 
ly be able to live in England. (Then the Peo- 
ple ſhouted again; Gavan the Priſoner anſwer- 
ed, If there be but a Place in Heaven = us, 
am contented; and brought Witneſſes, to 
prove that he was in Staffordſhire at the time 
Oates ſwore he was in London, viz. in Fuly 
1678. 

[hitebread, the Priſoner, deſired he might 
prove that Oates was miſtaken in the Evidence 
he gave at Ireland's Trial: The Chief Juſtice 
anſwered, that would be to try Ireland's Cauſe 
over again. I/hitebread replied, if Oates was 
convicted of Perjury in one Caſe, he was not 
to be believed in another : But the Chief Juſ- 
tice told them, they were not to take Notice 
of what was done ata former Trial, unleſs 
they could produce a Record of Oates's Con- 
viction, And it was demanded of every one 
of the Priſoner's Witneſſes, before they gave 
their Evidence, if they were Papiſts? Where- 
upon Harcourt the Priſoner obſerved, if their 
Witneſſes could not be looked upon as good 


| Witneſſes, becauſe they were Papiſts, they 


muſt renounce all Intercourſs with other 
Countries, 


The Court anſwered, their hearing 1 
ſhewed they looked upon them as Far 110 
Witneſſes; but a Witneſs was of - ne 
or leſs Credit according to the Circums 
ſtances ; and therefore they thought it was 
a proper Queſtion to ask their Witneſſes, if 
_ were Papiſts ? | x 

To which Harcourt replied, every on 
Witneſſes on the other ſide were 33 
bad, flagitious Perſons, Men of deſperate For- 
tunes, that got their Livelihood by Swearing: 
and produced Witneſſes to prove that Ireland 
was in Staffordſhire the Beginning of September. 
when Oates ſwore he was at Mr. Harcourt's 
Chamber in London, and borrowed twenty 
Shillings of Mr. reland... | 

But the Court told the Priſoners, they muſt 
not charge Oates with what he had ſaid at a 
former Trial: However the Lord Chief Juſ- 
tice afterwards obſerved himſelf; that Gates 
had ſworn that /rs/and was in London in Au- 
guſt, and the Beginning of September, and 
ſaid that the Priſoners ought to have Right 
done them, and were at Liberty to diſprove 
it; whereupon Sir John Southcott, the Lady 
Southcott, Mr. Edward Southcott, and other 
credible Witneſſes, were called by the Priſo- 
ners, and depoſed, that Jreland was in the 
Country in Auguſt, and the Beginning of Sep- 
tember, when Oates had ſworn he was in Lon- 
don; and Captain Hil! depoſed, that Belo, 
another of the King's Witneſſes, was a Pri- 
ſoner in the Marſpalſea, and lived upon the 
common Basket; to which the Lord Chief 
Juſtice anſwered, Bedloe might be an honeſt 
Man for all that, 

Whitebread the Priſoner objected, that 
Bedloe at his laſt Trial depoſed, that he had 
nothing to ſay againſt him; and now charged 
him with great Matters: So that it was evi- 
dent he had falſified his Oath; for if he was 
then ſworn to depoſe the Truth, the whole 
Truth, and nothing but the Truth ; and he 
did not ſwear the whole Truth then, he was 
perjured ; and if he did ſwear the whole Truth 
then, he could have nothing to charge him 
with now. | 

To which Chief Juſtice North anſwered, 
that Bedloe was then in Treaty with Reading, 
and to beget a Confidence in him, that he 
would ſerve the Popiſh Lords and bring them 
off, he was eaſy, as to the Priſoner J/hitebread 
and leſſened his Evidence, at that time: How- 
ever, he told the Jury, they ought to con- 
ſider the Objection that was made to Bedlo“s 
Teſtimony. 

Then the King's Counſel called ſome Wit- 
neſſes to ſupport Oates's Evidence, and prove 
that Ireland was in London in Auguſt and the 
Beginning of September ; and that Oates was 
in London the 24th of April 1678. at the 
Conſult, as he had ſworn. 

The firſt depoſed, that ſhe ſaw Ireland que Fe. 
ſtanding at his own Door, as ſhe paſſed by, in 2 
Auguſt 1678. Another ſwore, that he faw K. 
Oates in the Street, in a Diſguiſe, the latter 
end of March, or the Beginning of April z 
and a Third ſwore, ſhe ſaw Oates, in a Diſ- 
guiſe, at Sir Richard Barker's in May ; and 
a Servant ſwore, he ſaw Oates at his Maſter's, 
Sir Richard Barker's, the Beginning of Ma, 
and ſpoke to him. | dir 
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Sir Richard Barker depoſed, that he ſaw 


1 C. U. Oates in June, or July, 1678, in London; 


and his Servants told him they had ſeen Oates 
the May before, in two ſeveral Diſguiſes: A- 
nother Witneſs depoſed, that he dined with 
Oates at Iſlington, the Beginning of May 
1678, and that he had a Summer Suit on, 
and a Green Knot upon his Shoulder. 
IVhitebread the Priſoner hereupon obſerved, 
that Oates at his firſt Trial, could not name 
any one Perſon that had ſeen him in England, 
and pretended to be but fix Days in London ; 
and now brought Witneſſes to prove he was 
in London moſt part of the Summer; ſo that 
either he or his Witneſſes muſt be perjured. 
The Chief Juſtice anſwered, they made 
their Defence to depend upon an Uncertainty 
of Time, which no Man could ever remem- 
ber; but bid them ſay what they could for 
themſelves: Whereupon Gavan the Priſoner 
continued his Defence, and ſaid, he was 
charged by one Witneſs with a Fact commit- 
ted in London; and by another Witneſs 
with another Fact committed in Stafford- 
ſhire, a different County ; and defired the 
Opinion of the Court, whether theſe were 
two Witneſſes, ſuch as the Law required ? 
To which it was anſwered, that this had been 
ſettled in Sir Henry Vane's Caſe, who was 
indicted for levying War; and one Witneſs 
proved the levying War in one County, and 
the other his levying War in another County ; 
and though they were but ſingle Witneſſes of 
ſingle Facts, yet, both coming up to the 
Charge in the Indictment, they were adjudg- 
ed ſufficient to maintain it: So here, one 
Witneſs proving a Confpiracy to kill the 
King in this County, and another proving a 
| Conſult with other Perſons againſt the King's 
Life in Staffordſhire, theſe were two Witneſ- 
ſes to the ſame Treaſon, and fufficient in 
Law. Gavan afterwards made ſolemn Pro- 
teſtations of his Innocence, and obſerved that 
he was not of Age to be at the Conſult in 
2 z appealing to the Jury, if the two 
itneſſes produced againſt him could be 
deemed credible Witneſſes; for no Man, 
he apprehended, could be a good Witneſs, 
that was not an honeſt Man: That Oates's 
Evidence probably proceeded from Malice, 
having been turned out of the College of Sz. 
Omers and diſguſted ; beſides, his 3 
had been proved falſe in ſeveral Inſtances, by 
ſixteen Witneſſes; and though he was not 
convicted of theſe Perjuries before, yet 
made him appear to be no credible Witneſs - 
That the Teſtimony of thoſe, who only ſaid 
they ſaw Oates paſſing by, was not to be 
brought into Competition with that of thoſe 
Sixteen, who converſed with him daily. Be- 
ſides, Oates contradicted his own Witneſſes, 
by ſaying he was in London only ſix Days, 
when they depoſed he had been in London 
much longer. Gavan acknowledged he knew 
Dugdale at the Lord Aftan's in Staffordſhire, 
and had converſed with him in Ewers Cham- 
ber; but never, he proteſted, upon any Trea- 
ſonable Matter; nor was Dugdale a credible 
: itneſs, who had run away with 300 J. of 
his Lord's Money. The Court told him, he 


muſt not tell a Story out of this or that Lord's | 


% I . 


"the St. Omer's 


Mouth, to aſperſe the Witneſs, unleſs he had 1679. 

Evidence to prove what he charged him with, 37 Car. II. 
Whitebread then repeated his former Ob- 

jection, how improbable it was that he ſhould 
put theſe Words in a - Letter, That he ſhould 

rovide ſtout Men to kill the King, and ſend it 
b the common Poſt ; or that he ſhould beat 
one to whom he had committed ſuch Secrets 
as Oates depoſed ; and obſerved further, that 
it was ſtrange there ſhould be a Plot, where- 
in ſo many Perſons of Honour and Quality 
were concerned, and ſuch Preparations pre- 
tended to be made, and yet no Foot-ſteps of 
itappear ; and concluded with recommending, 
himſelf to God and the Jury. 

Fenwicke the Priſoner obſerved, that it 

was not probable ſo many innocent young, 
Lads ſhould come over to atteſt a Falſhood; 
and that the Witneſſes on the other Side, 
were People of a poor beggarly Condition, 
who expected to advance their Fortunes by 
this pretended Diſcovery : That it could not 
be ſuppoſed they ſhould truſt Gates with the 
Sight of ſuch Letters, and ſuch Secrets, as he 
pretended ; beinga Perſon they never eſteem- 

ed, and had expelled the College. He ob- 


ſerved further, that none of the Commiſhons 


or Letters, the Witneſſes mentioned, had 
appeared ; nor was it proved that any Money 
was paid, or Arms provided, though it was 
three Quarters of a Year ſince the pretended 
Diſcovery; and indeed, that there were no 
Circumſtances to induce the Jury's belief, but 
down right Swearing ; concluding that the 
Priſoners were Perſons of unblameable Lives, 
never accuſed of any Crime before ; whereas 
the World were ſufficiently acquainted, how 
—_— their Accuſers had lived. 

The of the Priſoners having uſed 3 
much the ſame Arguments in their Defence, De _ 
the Chief Juſtice ſummed up the Evidence, Chief Fuſe 
and told the Jury, that the Teſtimony of nice to the 

itneſſes was of much leſs J. 
Weightthan that which . had been given on 
the other Side; not only becauſe they were 
not upon their Oaths, but becauſe the Teſti- 
mony of a Papiſt, was not to be credited, 
with or without Oath; ſince they were of a 
Religion that could diſpence with Oaths for 
the ſake of their Cauſe : The Teſtimony of 
theſe young Men therefore, who had been 
ſent over for this Purpoſe, and had been train- 
ed up in ſuch Principles, was very much to 
be ſuſpected: That the Priſoner's Defence 


they | conſiſted in catching at a Point of Time ; 


but that was a thing no Man could charge his 
Memory with ; they were not to govern their 
Judgments by a Miſtake of ſeven or eight 
Days: And if the ſixteen Witneſſes, that 
came over from St. Omer's, were not to be 
believed, neither were the reſt ; for the Pa- 
piſts never wanted Witneſſes to prove what: 
they pleaſed ; they made no Bones of it. He 
told them alſo, that Harcourt's Letter, writ- 
ten the ſame Night Juſtice Godfrey was miſ- 
ing, which ſays, This Night Sir Edmund- 
bury Godfrey was * N was an unde- 
niable Evidence the Papiſts murdered him; 
becauſe he was not known to be dead, till the 
Thurſday following, by other People, which 
muſt turn every Proteſtant Heart againſt 
. n m; 
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31 Car. 
— 
Langhorn's 
Trial. 
The Indict- 
ment, 


General 
Evidence of 
a Plot. 


Oates's E- 
4T1Gence, 


them ; for the Plot was in a great Meaſure 
proved by that Murder : However, this, he 
ſaid, was but a Specimen of what the Papiſts 
intended, and none knew where it would End: 
They had killed but one Man's Perſon ; but in 
Effigy, the whole Nation. It was but in one 
Man's Blood their Hands were imbrued ; but 
their Souls were dipped. in the Blood of All. They 
would kill the King, or any body elſe that ſtood 
in the Way of their Religion ; a Religion they 
would bring in by a Converſion of Blood, and 
a Baptiſm of Fire. 

Then the Jury being withdrawn, after a 
very ſhort Receſs, brought in all the Priſoners 


GUILTY ; whereupon Mr. 
ſaid, that the Priſoners 
to themſelves in offering, 
hearing, what they had to ſay ; but upon a 
long Evidence, and a full diſcuſſing of all Ob- 
jections, they had been found Guilty; and he 
thought every honeſt Man would ſay they 
were unexceptionably found ſo: It was a juſt 
Verdict the Jury had given. 

The Sentence not being pronounced till after 
Mr. Langhorn's Trial, I defer my Remark; 
on the Trial of theſe five Te uits, till I bavg 
gone through his. 


Recorder Terria 


HE Indictment charges the Priſoner 
with High- Treaſon, in compaſſing the 
Death of the King ; and to that end, 
ſending Letters to procure Aid of the Pope and 
the French King: The Indictment alſo char- 
ges him with receiving ſeyeral Commiſſions 
from Rome, conſtituting Military Officers to 
command the Forces to be raiſed in theſe 
Kingdoms, for executing the ſaid T reaſons, 
and with receiving other Commiſſions for con- 
ſtituting Civil Officers, and delivering them 
out to other Traitors. The Indictment fur- 
ther charges him with aiding and abetting 
Treland, Pickering, and Grove, in their trai- 
terous Deſign of killing the King, and with 
moving and ſoliciting the Benedictine Monks 
to pay the Sum of 6000]. to procure a Perſon 
to kill the King: And laſtly, it charges him 
with counſelling and abetting Coleman in his 
Treaſon, who had been convicted and execut- 
ed, for writing Letters to le Lo the French 
King's Confeſſor, to procure the French King's 
Aid, in ſubverting the Government, and Re- 
ligion eſtabliſhed. 

The King's Witheſles. being called, Dug- 
dale and Prance gave Evidence of a Plot in 
general Terms: That the King was to have 
been murdered, the Proteſtants maſſacred, an 
Army raiſed, and the eſtabliſhed Religion and 
Government ſubverted, c. 

Oates was more particular, and depoſed, 
that in April, 1677, he went into Spain, and 
in September following Mr. Langhorn's Sons 
came thither ; the one entering himſelf a 
Scholar at the Engliſp College in Madrid, and 
the other at Valladolid, in order to quali 
themſelves for Popiſh Orders. That the De- 
ponent, coming to England, brought Mr. 
Langborn Letters from his Sons, and told 
him, he thought they would enter into the Je- 
ſuit's Society; at which Mr. Langhorn rejoic- 
ed, being himſelf a great Votary to the Je- 
ſuits ; but ſaid, he hoped, if they continued 
in the World as ſecular Prieſts, they would 
ſuddenly have great Promotions in England, 
for Things would not long continue in the 
Poſture they were: That the Deponent after- 
wards carried a Letter from Mr. Langhorn to 
the Fathers at Sr. Omers ; wherein he ſaid, 
he had written to Father le Chaiſe about their 
Concerns, but that Mr. Coleman had been ſo 


= 


— — 


large, it was not neceſſary to trouble them 
with longer Epiſtles. In another Letter Mr. 


Langhorn expreſſes his great Care for carrying 


on the Deſign of the Catholicks; and ſaid, 
the Parliament began to flag in promoting the 
Proteſtant Religion, and now they had a fair 
Opportunity to begin and give the Blow: 
That after the Conſult in April 1678. the 
Deponent had orders from the Provincial to 
give Langhorn an Account what Reſolutions 
paſſed at the Conſult; and he told him, that 
Father Cary was ordered to go Procurator to 
Rome; and that there was a Reſolve ſigned, 
that P:ickering and Grove ſhould go on with 
their Attempt to aſſaſſinate the King; and 
Mr. Langhorn lifted up his Hands, and prayed 
God it might have good Succeſs : That the De- 
ponent ſaw, in Mr. Langhorn's Study in the 
Temple, a Commiſſion for the Lord Arundel 
of Vardour, to be Lord Chancellor of Eig- 
land; another to the Lord Powis, to be Lord 
Treaſurer ; a third to the Lord Stafford, to 
be Pay-Maſter of the Army ; and another for 
Langhorn, to be Judge Advocate ; As alſo 
Commiſlions to the Lord Bellaſis to be Ge- 
neral, and to the Lord Petre to be Lieutenant- 
General, .and a Commiſſion to Coleman to be 
Secretary of State. Theſe were all granted by 
an Authority derived from the Pope, and ſign- 
ed Jobannes Paulus de Oliva, with the Jeſuits 
Mark, being a Croſs through the Letters 7 HS. 
T hat he ſaw about fifty more Commiſſions for 
inferior Officers, in the Priſoner's Cuſtody: 
That the Priſoner gave the Deponent ſome 
Original Letters from le Chaiſe, and Anderton 


fy Rector of the College at Rome, to carry to the 


Fathers, which were in Anſwer to ſome Let- 
ters the Priſoner had ſent them; and therein 
le Chaiſe aſſured him of his Conſtancy in aſſiſt. 
ing the Society to carry on the ſaid Cauſe ; and 
ſaid, he need not doubt but the French King 
would ſtand by them. Oates allo depoſed, 
that the Priſoner Langhorn was Solicitor to 
the Society, and upon his ſoliciting the Bene- 
dictines for Money, the Deponent heard they 
promiſed fix thouſand Pounds towards carry” 
ing on the Cauſe. He remembered alſo, that 
the Priſoner was diſguſted with Sir George 
Wakeman, becauſe he was not contented with 
I0000 1. for poiſoning the King; ſaid he Was 
a covetous Man, a narrow ſoul'd n 


[ 
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1679. and that, it being a publick Concern, he 
* might have done it for 


nothing. 5 

Then the Priſoner demanded, what Time 
Oates went to St. Omers, and when he return- 

d to England ? 

: Oates — wered, he went to St. Omers about 
the 10th of December, and ſtaid there till he 
came to England in April 1678. and that he 
did not remain in England above twenty Days; 
and that Father Williams, Father Marſh, the 
Rector of Liege, Sir John Warner, Sir Thomas 
My Mr. Pool, and Sir Robert Bret, came 
to England with him. | 

Mr. Langhorn demanded, if he came from 
Dover to London in the Coach, or Horſe-back ? 

Oates anſwered, the Queſtion was ſo ſud- 
den, he could not be poſitive. Langhorn de- 
manded, where he lodged in Town ? Oates an- 
ſwered, he lodged at Mr. Groves's three or four 
Nights, in Town. 

Langhorn demanded, when he turned Papiſt ? 

Oates anſwered, in February or March, 
1676. 

The Priſoner asked, if he left his Vicarage 
before he had turned Papiſt ? 

Oates anſwered, it was not very long before. 

Langborn demanded, if he became a Jeſuit ? 
The Chief Juſtice ſaid, he muſt not ask him 
a Queſtion that brought him in Danger : Lang- 
horn replied, that Oates, in one of his Narra- 
tives, ſaid, There came over nine of us, All 
Feſuits ; and demanded of Oates, if ever he 
converſed with him, or ſaw him, after he ac- 
quainted him with the Conſult ? 

Oates anſwered, once or twice after he came 
to England again in July: That he uſed to go 
to the Priſoner's Chamber in the Temple, and 
not to his Houſe; for the Priſoner ſaid his 
Wife was a Proteſtant, and but Ambes-ace 
turned from a Devil ; and therefore he ſhould 
not come to his Houſe. 

Then Bedloe was ſworn, and depoſed, that 
Mr. Coleman and Mr. Harcourt ſent him with 
Letters to le Chaiſe and Father Stapleton ; and 
that Coleman took the Letters unſealed, and 
carried the Deponent with him to Mr. Lang- 
horn's Chamber, who regiſtered them in a 
Book ; and then Mr. Coleman ſealed them up, 
and gave them to the Deponent to carry to le 
Chaife and Stapleton. The Purport of the 
Letter to le 2 was, that they waited only 
for his Anſwer, how far he had proceeded with 
the French King about ſending the Money; 
for they only wanted Money; every Thing 
elſe was ready: The Engliſh Catholicks were 
ſafe, having procured all Places and Offices to 
be given to Catholicks, or ſuch as they thought 
would be ſo: That all the Garriſons were al- 
ready in their Hands, or ready to be put into 
them: And in the Letter to Father Stapleton 
it was ſaid, they had ſo fair an Opportunity, 
having a King ſo eaſy to believe what was 
dictated to him by their Party, and the French 
King at the ſame Time ſo powerful, that if 


they "miſled this Opportunity, they muſt de- | 


ſpair of ever having ſuch another to introduce 
Popery in England. 

That the Priſoner did not only regiſter theſe 
Letters, but every Penny of Money that was 
paid, and all Tranſactions in Relation to this 
Concern; That the Deponent brought Let- 


1679, 


ters alſo from the Catholicks abroad to the Po- 183 


piſh Lords here, which were regiſtered by 
Langhorn ; the Tenor whereof was, that the 
Lord Bellaſis, and the reſt of the Party, ſhould 
be in a Readineſs; for they had provided Jui 
Troops in Spain, to be ſhipped at the Groyn, 
who ſhould land at Milford Haven, and join 
the Lord Powis in Wales. | 

Then Oates added to his former Evidence, 
that the Congregation at Rome contributed 
eight hundred thouſand Crowns to be ſent in- 
to England; and Langhorn, the Priſoner, en- 
quired concerning that Money, and had Know- 
ledge of the Receipt of it in France, as he told 
Father Kaines and Father Fenwicke in Fuly or 
Auguſt. . 

Mr. Langborn objected to the Teſtimony of e Pr. 
the Witneſſes, that they confeſſed themſel ves De. 
Partakers in the Crime they accuſed him of ; 158 
but was anſwered, they were good Witneſſes 
notwithſtanding, though they had not had their 
Pardons; but they had ſeveral Patdons: To 
which he replied, that they came under the 
ſame Reaſon of Law with an Approver; and 
though the Approver was pardoned, the Ap- 
pellee ought to be diſcharged by Law; but ob- 
jected further, that they had received, or ex- 
pected, Rewards for their Evidence. | 

In anſwer to this, Oates ſaid, he had disburſ- Oates a 
ed fix or ſeven hundred Pounds out of his Poc- * 
ket, and did not know when he ſhould ſee it a- Riches, 
gain: And Bedloe ſaid he was ſo far from gain- 
ing by it, that he was ſeven hundred Pounds 
out of Pocket. | | 

Then the Court interpoſed, and ſaid, it was 
but reaſonable the Witnefſes ſhould have a 
Maintenance from the King ; and, unleſs they 
could prove any Thing was given them by 
Contract, or by Way of Subornation, it could 
not be made an Objection, 

Langhorn anſwered, Bedloe had received Langhorn 
5001. for his Evidence; and though it might x. 
be reaſonable to offer a Reward, by Proclama- fre f. 
tion, for the Diſcovery of a Perſon charged Cain ; 
with a Crime, when he abſconded ; yet he 
thought it hard, when a Priſoner was in 
Cuſtody, Witneſſes ſhould be brought in 
againſt him by ſuch Means. 

The Court replied, that the offering a Re- Ar/wered, 
ward for the further Diſcovery of the Plot Wiſin 1 
could be no Objection to the "Teſtimony of Partiame», 
the Witneſſes; that this was to fly in the 
Face, and reflect on the Integrity and Wiſ- 
dom, of the King, Lords, and Commons, for 
it was done by the Advice of all three; and 
demanded, if his whole Defence lay in Ob- 
jections to the Incompetency of the Witneſles ? 

The Priſoner ſaid, his whole Defence muſt We P. h- 
lie in diſabling the Witneſſes, for he had been Har 
kept cloſe Priſoner in Newgate, from the 17th” _ 
of Oober to that Day ſev*night, and converſ- 
ed with no Friend or Relation: He had not fo 
much as heard what he was charged with, nor 
could foreſee what theſe Men would teftify a- 
gainſt him, | 

Then the Priſoner called his Witneſſes, and His V 
proved that Oates did not come from St. Omer, . 
to England in the Company he pretended; and 
that he was at Str. Omers all the Time he had 
ſworn he was in England, particularly in the 
Months of Apr it and May 3 which Was atteſt- 
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1679. ed by near twenty Witneſſes, as well Students | who came over from St. Omers, came with 1 
31 Car. II. of St. Omers, (who ſaw him at Dinner in the | any ill Deſign, or were bribed by Rewards tos! cn 
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College almoſt every Day, and converſed with 
him,) as others. 

Further Per. Then Mr. Langhorn deſired, (ſince Oates 

tiality of the had affirmed he was ſix or ſeven hundred 

ar Pounds out of Purſe) he might examine a Wit- 
neſs or two, to ſhew he was very poor and in- 
digent before he became an Evidence: But the 
Court anſwered, This was nothing to the Pur- 

ſe. | 

"The Priſoner then deſired he might read 
the Copy of a Record in the Houſe of Lords, 
to ſhew that Bedlze ſwore he had no other Per- 
ſon to accuſe, either in the Houſe, or out of 
the Houſe, than thoſe he then charged ; and 
he, the Priſoner, was not one of the Perſons 


mentioned there. 
The Court anſwered, perhaps Bedloe's Me- 


mory failed him; he ought not to be con- 


cluded by what he ſaid there. 

The Priſoner demanded of Oates, if he 
knew that he diſtributed any of the Commiſ- 
ſions he mentioned? 

Oates anſwered, the Priſoner ſaid he had 
diſtributed them; and particularly, that he 
ſent one, by his Son, to the Lord Arundel of 

Oates own: Mardour, to be Commiſſary-General: And 


be ſuppreſſed Oates ſaid he had other Evidence, but he 


Part of bi 


Evidejce, thought it proper not to mention it now, be- 
cauſe it would diſcover his Evidence againſt 
the Popiſh Lords; deſiring the Court to excuſe 
him, becauſe he reſerved it for another Trial. 

Then the King's Counſel called the ſame 
Witneſſes, to prove Oates was in London, at 
the Time of the Conſult, in April and in May, 
1678, as they had done in the preceding T rials 

of the Jeſuits, (to which the Reader is referred) 
and they gave the ſame Teſtimony in this. 

Clay's Evi- And Clay, a Prieſt, depoſed, that he met 

* Oates at Mr. Charles Howard's in Arundel- 

| Houſe, twice in the Year 1678. once in April, 
and another Time in the Beginning of May. 
That he converſed with Oates; and Mr. 
Howard told the Deponent, Oates had ſome 
Thoughts of being a Jeſuit. 

Then the Priſoner called Mr. Charles 
Howard as an Evidence, who depoſed, that 
Oates was at his Houſe in the Year 1677, 
and after July in the year 1678. but he did not 
remember he was there in May : as Clay de- 

ſed. | | 
5 The Priſoner, proceeding in his Defence, 
ſaid, as he had proved that Oates had falſifyed 
in one Point of his Teſtimony, namely, as to 
his being at the Conſult in April 1678. and 
as to the other Perſons he ſwore were there ; 
particularly Sir Thomas Preſton, Sir Jobn War- 
ner, and Mr. Poole, who were proved to be in 
the Low Countries at that Time, he ought not 
to be believed in the reſt; proteſting that he 
had not ſeen Oates finee November 1677. 
when he brought him Letters out of Spain 
from his Sons : And defired the Court would 
obſerve, that he had but one Week's Time to 
prepare for his Defence; and was forced to 
take ſuch Informations as his Friends could 
pick up to anſwer Oates's Narrative, ſuppoſing 
he would have given the ſame Evidence here 
as he had done at former Trials. That it 


could not be ſuppoſed the young Gentlemen, | 


ſay what they did; for he never ſaw the 
Faces of any of them till his Trial. 

To which Chief Juſtice North replied 
they were all Papiſts, and ſpoke im a common 
Cauſe. 

Mr. Langhorn ſaid, if they were not to be 
believed, becauſe they were Papiſts and Friends 
neither were the other Witneſſes to be believ. 
ed, becauſe they were Enemies. And as to 
Bedloss Evidence, it was not probable that he, 
(the Priſoner) in his way of Practice, ſhould 
become a Clerk to regiſter Letters, and kee 
the Accounts of a Religious Order; and it 
was ftill more improbable that he ſhould ad- 
mit Bedloe to be privy to thoſe Accounts, be- 
ing one he could not tell whether he had ever 
ſeen before. If he could have gueſſed what 
Bedloe would have charged him with, he 
might have been better prepared for his De- 
fence: For his Part, he made uſe of ſuch 
Witneſſes as his Friends brought; he never 
ſaw them before they appeared in Court; while 
the other Side had Time to prepare and get 
their Witneſſes together; and he hoped he 
ſhould lie under no Diſadvantage on Account 
of Religion, for that would look as if the 
condemned him purely for his Religion. He 
faid, he abſolutely diſclaimed all Principles 
of Diſloyalty, and believed it was Damna- 
tion to any one that went about to kill the 
King, and concluded with recommending 
his Cauſe to the Court and the Jury. 


The Lord Chief Juſtice, in ſumming up7: nie. 
the Evidence, obſerved that the Priſoner # 
Witneſſes came over to ſave their Brethren rene 
the Papiſts, who were about to be hanged ſor 59 


the Plot; they were ſent over for that Pur- 
poſe, and then ſpeaking to no other Time, 
but the Months of April and May, 1678. 
would incline Men to believe it. He obſerved 
further, that the Lawfulneſs of depoſing and 
killing Kings of a different Religion, was a 
Doctrine they avowed in Print, and that they 
taught and practiſed all ſorts of Lying and 
Equivocation, as lawful to propagate their 
Faith; and it was not improbable that theſe St. 
Omers Boys, bred up in their Colleges, had 
theſe Principles inſtilled into them; that their 
Diſpenſations, Pardons, and Indulgencies for 
Breach of Vows, were ſtill worſe, and ren- 
dered them unfit for human Society, or to 
have any Faith or Credit given to their Te- 
ſtimony; although it might be fair to hear 
what faid: And that there was not only 
this in it, but Oates had juſtified his being 
in London, by ſeven or eight Witneſſes, who 
expreſly contradicted the others Teſtimony ; 
and though there were ſome Witneſſes, who 
depoſed, that Sir Thomas Preſton, and vir 
ahn Warner, were on the other Side the 
ater, who were not contradicted by any 
other Witneſſes, yet if the reſt were not to 
be believed as to Oates's being there, neither 
were theſe: Indeed, there ſtood a Gentleman 
at the Bar for his Life ; but if Mr. Oates faid 
true, Their Lives, their Liberties, their King, 
their Religion, and all were at Stake: The) 
knew the cruel Principles of the Papiſts by 
Experience, and could not be blamed for 


taking | 


5 


FR 


1 


* 


„ 8 TAT E 


TRIALS 335 


1679. 
31 Car. II. 


| Langhorn 


| convicted. 


Sentence paſ- 


| White- 

© dread's 
© Speech at 
| Tyburn, 


taking care of themſelves. The Plot was 
on as clear as the Day, by Oates and his 
Teſtimony ; was confirmed by that which 
could never be anſwered, viz. The Letter 
found among Mr. Harcourt's Papers, who 
was one of the Conſpirators, giving an Ac- 
count that the Conſult was to be held the 
24th of April, 1678. as Mr. Oates had de- 
poſed ; and they did not read that Letter as 
an Evidence againſt Mr. Langhorn in parti- 
cular, but as a Proof of the Plot in general. 
The Priſoner begged leave to obſerve that 
Oates might eaſily know of this Congrega- 
tion, there being ſeveral other Letters of Sum- 
mons ſent over to the Fathers at St. Omers, 
for the holding that Congregation, which was 
like the Meeting of a Dean and Chapter; and 
there was Reaſon for requiring Secreſy, the 
Fathers being in great Danger if they were 
taken, on account of their Popiſh Orders, 
The Chief Juſtice anſwered, there was no 
Occaſion for extraordinary Caution, the Pa- 
iſts being uſed with great Indulgence at that 
ime; and having concluded his Charge, 
went off the Bench with the reſt of the 
Judges, leaving Mr. Recorder Fehries to take 
the Verdict, and the Jury withdrawing, af- 
ter a very ſhort Receſs, brought the Priſoner 
in GuviLTY: Whereupon the Recorder ſaid, 
it was a Verdict according to the Juſtice of 
the Evidence. 
Then Mr. Hhitebread, and the other four 


Alan the five Jeſuits tried the Day before, were ſet to the 
| Ei. ad Bar, together with Mr. Langhorn, and the 
. g- 


Recorder made a Speech to them; wherein 
having expatiated on the Heinouſneſs of the 
Priſoners Crimes, and the bloody Principles 
on which their Religion was founded, he ſaid 
he was much concerned for Mr. Langhorn, 
who was arrived to great Eminence in his 
Profeſſion ; but that he too had not only treſ- 
paſſed againſt all the Rules of Chriſtianity, but 
againſt the Rules of his Profeſſion, and could 
not be ignorant what an Offence it was to at- 
tempt any Injury againſt the Perſonof the King, 
or to endeavour to introduce a foreign Power, 
He ſaid, their Crimes had been ſo fully proved, 
that no Perſon there could have any Doubt of 
their Guilt, and that there was not the leaſt 
Reaſon to ſuſpect the Credibility of the Wit- 
neſſes produced againſt them: They had been 
fully heard, and ſtood fairly convicted of the 
Crimes they were accuſed ; and having again 
inveighed againſt their Principles, bid them 
conſider the Tribunal, whither they were go- 
ing; concluding with abundance of pious Ex- 
hortations: After which he pronounced the 
uſual Sentence in Caſes of High- Treaſon. 
The five Jeſuits being drawn on Sledges 
from Newgate to Tyburn, on Friday the 20th 
of June, obtained leave to ſpeak to the Peo- 
_ Whereupon Thomas Whitebread, their 
rovincial, ſaid, I am now going to make 
my Appearance before the Face of Almighty 
God, and receive a final Judgment for all my 
Thoughts, Words, and Actions, and cannot 
be ſuppoſed to ſpeak any thing but Truth ; 
therefore in his moſt holy Preſence, and as I 
hope for Mercy from his divine Majeſty, I 
do declare, that I go out of the World as in- 
nocent, and free from any Guilt of theſe 
Things laid to my Charge, as I came into 
Ne, 18. III. ö 4 X 


the World from my Mother's Womb: And I 1679. 
do from my Heart, renounce all manner of 3* Car. II. 
Pardons, Abſolutions, Diſpenſations for Swear- 
ing, as Occaſions or Intereſt may ſeem to re- 
quire, which ſome have been pleaſed to lay to 
our Charge as Matter of our Practice and 
Doctrine, but is a Thing ſo unjuſtifiable 
and unlawful, that I believe, and ever did, 
that no power on Earth can authorize me, or 
any body, ſo to do. I heartily forgive thoſe 
that Kally accuſed me: Time will make it 
appear, they have wronged me, and their 
own Souls a great deal more: I pray God 
bleſs his Majeſty, both temporally and eter- 
nally, which has been my daily Prayer for 
him, and is all the Harm I ever intended, or 
imagined againſt him: And I do with this 
my laſt Breath, in the Preſence of God, de- 
clare, that I never did learn, teach, or believe; 
nor can, as a Catholick, believe, that it is 
lawful, upon any Occaſion or Pretence what- 
ſoever, to deſign or contrive the Death of his 
Majeſty, or any Hurt to his Perſon ; but on 
the contrary, all are bound to obey, defend, 
and preſerve his ſacred Perſon to the utmoſt of 
their Power. And I do moreover declare, 
that this is the true and plain Senſe of my 
Soul, in the Sight of him who knows the Se- 
crets of my Heart, and as I hope to ſee his 
bleſſed Face, without any Equivocation, or 
mental Reſervation. W hat remains for me 
now to do, is, to recommend my Soul into the 
Hands of my bleſſed Redeemer, by whoſe 
only Merits and Paſſion I hope for Salvation. 

William Harcourt made a Speech of the like Harcourt's 
Tenor, proteſting he was innocent both of P*cch. 
the Plot, and Godfrey's Death; and declared 
he did not write that Letter concerning the 
Diſpatch of Godfrey, as Dugdale had depoſed. 

. Anthony Turner declared, he was never pre- Turner's 
ſent at any Conſult or Meeting, where any Pech 
Propoſal was offered, or Reſolve made, for 
taking away the King's Life; and if he had 
known of any Plot, he ſhould have thought 
himſelf obliged in Conſcience to diſcover it: 
Proteſted he was never once at Tixall, the 
Lord Aſton's Houſe, in the Year 1678, though 
the Witneſs had ſworn he was laſt September 
at a treaſonable Conſult of the Jeſuits there, in 
Mr. Ewers's Chamber. He acknowledged he 
was at the Congregation of the Jeſuits on the 
24th of April, 1678, but, in that Meeting, 
as he hoped for Salvation, proteſted they med- 
dled not with State-Affairs, but only treated 
about the Concerns of their Province, as they 
uſually did every third Year all the World 
over, without Offence to Temporal Princes; 

The Sheriff told him, he obſerved they on- 
ly juſtified themſelves, but the People would 
not believe a Word they ſaid; and therefore 
bid him ſpend his Time in Prayer, and he 
ſhould not think the Time too long. 

Then Turner made further Proteftations of 
his Innocence, and ſaid, As for thoſe Catho- 
licks I have converſed with ſince the Noiſe of 
the Plot, 7 proteſt before God, in the Words of 
a dying Man, I never heard any one of them, 
either Prieſt or Layman, expres the leaſt Know- 
ledge of a Plot againſt the King, for the ad- 
vancing the Cathalick Religion: Then he pray- 
ed for the King, and declared, he forgave all 
thoſe that had falſly accuſed him. . 

| John 
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John Gavan alſo made a Speech, and ſaid, 
I am come now to the laſt Scene of Mortali- 
ty, to the Hour of my Death ; an Hour which 
is the Horrizon between Time and Eternity ; 
an Hour which muſt either make me a Star 
to ſhine for ever in the Empire above, or a 
Firebrand to burn everlaſtingly among the 
damned Souls in Hell below ; an Hour in 
which, if I deal ſincerely, and with a hearty 
Sorrow acknowledge my Crimes, I may hope 
for Mercy ; but if I falſly deny them, 1 
expect nothing but eternal Damnation; and 
therefore what I ſpeak in this great Hour, I 
hope you will believe. And now, in this 
Hour, I do ſolemnly ſwear, proteſt and vow, 
by all that is hed in Heaven and Earth, 
and as I hope to ſee the Face of God in Glory, 
that I am as innocent as the Child unborn, 
of thoſe treaſonable Crimes which Mr. Oates 
and Mr. Dugdale have ſworn againſt me at 


my Trial; nor do I make uſe of any Equi- | 


vocation, or mental Reſervation, to palliate 
the Truth: Neither do I make uſe of any 
Diſpenſation, from the Pope, or any Body 


_ elſe; or of any Oathof Secrecy, or any Ab- 


ſolution in Confeſſion or out of Confeſſion, 
todeny the Truth ; but I ſpeak in the plain 
Senſe which the Words bear; and if I do 


ſpeak in any other Senſe, to palliate or hide | L 


the Truth, I wiſh with all my Soul, that 
God may exclude me from his heavenly 
Glory, and condemn me to the loweſt Place 
of Hell-Fire. 

And I think it my Duty to proteſt to you, 
with my laſt dying Words, that neither I in 
particular, nor the Jeſuits in general, hold 
the 2 Doctrine, or any ſuch Opini- 
on; but utterly abhor and deteſt it. Mari- 
ana, the Spaniſh Jeſuit, is the only one I 
know of, that holds this Opinion, and he 
does not defend it abſolutely, but only proble- 
matically ; for which his Book was called in 


- and that Opinion expunged and cenſured. I 


refer you to that Royal Author Henry the 
Fourth of France, who, in a publick Oration 
he pronounced in Defence of the Jeſuits, 


declared, that he was very well ſatisfied with 


the Jeſuits Doctrine, concerning Kings; and 
indeed the whole Catholick World is the Je- 
ſuits Advocate. Do not Germany, France, 
Ttaly, Spain, and Flanders, truſt the Edu- 
cation of their Youth to them, and truſt their 
own Souls to be governed by them in the Ad- 
miniſtration of the Sacraments? and can it 
be imagined ſo many great Kings and Princes 
ſhould do, or permit this to be done in their 
Kingdoms, if the Jeſuits were Men of ſuch 
damnable Principles as they are now taken 
to bein England? | 

As to Mr. Oates and Mr. Dugdale, I call 
God to Witneſs, that they by falſe Oaths 
have brought me to this untimely End: I 
heartly forgive them, and pray God to grant 
them 1 I have nothing elſe to do 
more, my great God, but to caſt myſelf in- 
to the Arms of your Mercy. I believe you are 
One divine Eſſence, and Three divine Per- 


ſons: I believe the Second Perſon of the Tri- 


nity became Man to redeem me; and I be- 
lieve you are an eternal Rewarder of the Good, 
and an eternal Chaſtiſer of the Bad : In fine, 


I believe all you have revealed for your own 


for the Love of me. 


infinite Veracity : I hope in you above all 3 
Things, for your infinite Fidelity ; and I loye 29 G. 
you above all things for your infinite Beauty wv 
and Goodneſs ; and I am heartily ſorry that 
ever I offended ſo great a God. I am content- 
ed toundergo an ignominious Death for the 
Love of you, my dear Jeſu, ſeeing you have 
been pleaſed to undergo an ignominious Death 
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2 Fenwicke, made the like ſolemn Pro- Fenwick 
teſtations of his Innocence, both as to the $4, 
Plot and Godfrey's Murder, the reſt had done: 
Whereupon How the Sheriff told him, he 
believed he had a Hand in Godfrey's Murder; 
Fenwicſe anſwered, Now I am a dying Man, 
do you think I would damn my Soul? To 
which the Sheriff replied, I wiſh you all the 
Good I can; but I'll aſſure you, I believe 
never a Word you fay. 
Then Fenwicke went on and faid, In the 
Words of a dying Man, and as I hope for 
Mercy at the Hands of God, before whom I 
muſt ſhortly appear, and give an Account of 
all my Actions, I do again declare, that what 
T have ſaid is true; and I hope Chriſtian Cha- 
rity will not let you think, that by the laſt 
Act of my Life { would caſt away my Soul, 
by ſealing up my laſt Breath with a damnable 
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ye. 

After which, having performed their pri- Tn 
vate Devotions, in which they met with ſome /. 
Interruption from Sheriff How, the Cart was 
drawn away, and they were all hanged to- 
gether till they were dead, and then cut down 
and quartered. 

Mr. Langhorn having been reprieved from 
Time to Time, either to give him an 
portunity of ſettling his Aﬀairs with his Cli- 
ents, Or in hopes of making an Evidence of 
him, was at length drawn on a Sledge from 
Newgate to Tyburn, on the 14th of Fuly jw 
where he made no Speech before his Execu- 
tion, but left a Paper with the Sheriff, of the 
following Tenor, (viz.) | 

1. That he acknowledged King Charles ll. 
to be his lawful Sovereign. 

2. That he did, in his Soul, believe, that 
neither the Pope, nor any Prince, Potentate, 
or foreign Authority, nor the People of Eng- 
land, or any Authority, out of this Kingdom 
or within the ſame, have any Right to diſpoſ- 
ſeſs his Majeſty of the Crown, or depoſe him 
for any Cauſe, or pretended Cauſe, whatſo- 
ever; or to licenſe any Subject to bear Arms 
againſt his Majeſty, or take away his Life, or 
do him any bodily Harm : or to diſturb the 
Government, as eſtabliſhed by Law, or to 
alter the ſaid Government or Religion eſtab- 
liſhed, by Force, 

3. That he never was guilty, in his moſt 
ſecret Thoughts, of any Treaſon, or Mi- 
priſion of Treaſon, | 

4. That he never ſaid to Oates, or an) 
other Perſon, that if his Sons continued 1n 
the World as ſecular Prieſts, they would ſud- 
denly have great Promotions in England, for 
Things would not continue long in the Poſ- 
ture they were; or any thing to that Effect. 

5. That he never wrote any Letter or 
Paper to, or received any Letter or Js $9 


W 


J 
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from, la Chaiſe, or any other French Je 1 
hes 
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or from Father Anderton, Cardinal Barbari- 


q! Car. II. u, or any other Cardinal; nor did he ever 


ſee any Letter or Paper purporting to be writ- 
ten to the ſaid /a Chaiſe, Anderton, or Car- 
dinal Barbarino, unleſs the printed Letters in 
Mr. Coleman's Trial, which he never ſaw 
any where but in the printed Narrative of 
that Trial ; nor did he ever hear any mention 
made of the Name of la Chaiſe, before he 
read the ſaid printed Narrative. 

6. That he never wrote, or entered in any 
Book, any Letters, or Copies of Letters, 
written by the ſaid Coleman to any Perſon 
whatever, 

7. That he never entered or regiſtred in 
any Book or Paper, or cauſed to be entered 
or regiſtered, any Act, Conſult, Determi- 
nation, Order, or Reſolve, paſſed, decreed, 


or agitated in any Congregation, Conſult, 


Chapter, or Aſſembly of the Society or 
Order of Jeſuits, or of any other Religious 
Order ; nor was any ſuch ever communicat- 
ed to him. 

8. That he never ſaw Bedloe, who gave 
Evidence againſt him, till he ſaw him at his 
Trial, to his Knowledge. 

9. That after the Month of November 
1677. he never ſaw or ſpoke with Titus Oates, 
the other Witneſs, till he ſaw him at his 
Trial. 

10. That he never ſaw any Commiſſion, 
Patent, or Grant, to his Knowledge, under 
or pretended to be under, the Hand or Seal 
of Fohannes Paulus de Oliva, or any other 


General of the Jeſuits, unleſs the Paper or 


Inſtrument produced and ſhewn him at his 
Trial; which, whether it was ſigned or 


ſolemnly affirmed and ſworn in his preſent 


a Roman Catholick, he ſaid, he believed his 
Religion was the ſole Cauſe that moved his Ac- 
cuſers to charge him with 'T reaſon, and the 
only Ground that could give them any Hope 
to be believed; or which could move the 
Jury to believe the Evidence of ſuch Men. 
That he had not only a Pardon offered 
him, but alſo great Preferment and Eſtates, 
ſince he was condemned, if he would have 
forſaken his Religion, and owned himſelf 
guilty of the Crime charged upon him, Ax 
WOULD HAVE CHARGED THE SAME 
CRIMES UPON OTHERS ; but he bleſſed 
God, who had preſerved him from yeilding to 
thoſe Temptations, and ſtrengthned him, 
rather to chuſe this Death than ſtain his Soul 
with Sin, and charge others, againſt Truth, 
with Crimes, of which he did not know that 
any Perſon was guilty. 
Then he prayed for the King, and that 
his Majeſty might never fall into ſuch Hands 
as his Royal Father fell into. He prayed alſo 
for Oates and Bedloe, and all that had been 
acceſlary to the ſhedding his innocent Blood, 
or preventing the King's Mercy being extend- 
ed to him; forall thoſe that rejoiced at his 
Execution; and for all thoſe who ſhould be ſo 
unchriſtianly uncharitable as to disbelieve, and 
refuſe to give Credit to the Proteſtations he 
then made. He prayed that God would not 
lay his Blood to the Charge of the Nation; 
and laſtly prayed for thoſe that had ſhewn any 
Charity for him. 


Circumſtances, or what had been ſworn by 3" . 1. 
his Accuſers : And having declared he died 


| Mr. Langhorn having delivered this Paper . Lan- 

ſealed by the ſaid de Oliva, he did not know. | to the Sheriff, and performed his Devotions, born exe- 
II. That he never wrote, or procured to | the Executioner did his Office. * 

be written, any treaſonable Letter or Paper, | The Objection made by V bitebread and Rn wn 

in any Book or Paper whatever. Fenwicke, That they had hab been tried for the Trials of 
12. That he believed, if he had known of | the ſome Facts, the Fury charged with them, '**f* 7 1 

any treaſonable Deſign againſt the King, or | and the Evidence given againſt them, and then Lanch 


4 4 ä N PR — 
"and . 4 ” 9 . * * 
4 9 uh N 07 IE ! 3 
R 9 
6 — , 


to alter the Government of Religion eſtab- the Fury diſmiſſed without giving a Verdict, Langhorn. 


liſhed, and ſhould have concealed it, it would 
have been a Sin unto Death, and deſerved 
eternal Damnation. | 

13. That he believed, it was not lawful to 
lie,. or ſpeak any Untruth, or to commit any 
Sin that Good may come of it; and that it 
was not in the Power of any Prieſt, or Pope, 
or of God himſelf, to give him a Licence to 
lie or ſpeak any Untruth; for. Almighty 
God, who was perfe& Truth, could not give 
any one a Licence to commit a Sin againſt 
his own Eſſence. 

And he ſolemnly declared, in the Preſence 


of God, that he made this Declaration and 


Proteſtations in the plain and ordinary Senſe 
of the Words, as they are commonly under- 
ſtood by Engliſh Proteſtants, and the Courts 
of Juſtice, without any Evaſion, Equivo- 
cation, Deluſion, or mental Reſervation 
whatſoever ; and without any Diſpenſation, 
or Pardon, or Abſolution already granted by 
the Pope, or any other Authority whatſoever ; 
and without the Hope, Expectation, or De- 
fire, of any ſuch Diſpenſation; and without 
thinking he could be acquitted before God or 
Man, or abſolved of this Declaration. And 
he left it to the Judgment of all good Men, 


| Whether they would believe that he had thus 


was certainly an Objection of great Weight: 
For every Priſoner, with whom a Jury is 
charged in Capital Caſes, ought either to be 


Oates and Bedloe both confeſſed, they took 
the Liberty to contract and enlarge their Evi- 
dence as they ſaw fit, and conſequently were 
both perjured, being ſworn to ſpeak the 
whole Truth at every Trial, as the Priſoners 
themſelves obſerved ; and they appear to have 
been rather encouraged than reprehended b 

the Court for this infamous Practice. W. 
have an Intention (ſay both Oates and Bedloe) 
to reſerve our Evidence for the Deſtruction 
of greater Men, who might have been pre- 
pared to defend themſelves, if we had diſcover- 
ed what we intended to ſwear againſt them at 
the former Trial, and therefore we thought 
fit to conceal Part of our Evidence: We 
thought it of more Conſequence, ſays Bedlve, 
to diſpatch the Lords in the Tower, than take 
away the Life of an old Prieſt or two; for 
neither Oates or Bedloe imagined that theſe 


Prieſts 


convicted, or acquitted at that Time; * or alt per 
elſe inſtead of one Trial, a Man may bea 202. 
made to undergo twenty Trials for the ſame? Hauk. 
Facts, when the Court find the Evidence a- 
gainſt him defective. But this was not all; 
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4 CRITICAL KEVTREWHY 


1679. Prieſts could ever have been tried again, and 
31 Car. II. brought a ſecond Time in danger of their 


Lives, for the very Facts they had been tried 
for before. And indeed I do not remember 
one Inſtance of the like Nature in all the 
Volumes of State Trials; though Chief Ju- 
ſtice North was pleaſed to ſay, it was often 
done, and all the Judges declared it to be 
Law. The Opinions of Judges too often 
vary with the Times, and that which was 
Law one Day is not ſo another. 

How did the King's Counſel, and the whole 
Bench of Judges, endeavour to enflame-and 
prejudice the Jury againſt the Priſoners! It is 
often ſaid, indeed, that the Judges ought not 
only to be impartial, but to be Counſel for 
the Priſoners; and inſtead of interpreting and 


| wreſting the Laws or the Evidence to their 


Deſtruction, as is but too common, they 
ought to take Care that they do not ſuffer in 
their Defence, by their own Ignorance or In- 
adyertency : But here the whole Court labour- 
ed, with all their Skill and Influence, to get 
the Priſoners convicted. They were prepoſ- 
ſeſſed, and prejudiced themſelves with an 
Opinion of the Truth of the Plot, and ſeem- 
ed to think the Law ought to be ſtretched, 
and every reaſonable Maxim over-ruled, that 
tended to acquit and bring off the Priſoners, 
They told the Jury, that the Teſtimony 
of a Papiſt was not to be believed, with or 
without Oath : But, were we to turn the Ta- 


bles, and ſuppoſe a Proteſtant tried in a Popiſh 


Country, and the Judges declared, no Prote- 
ſtant was to be believed, ſhould we not have 
thought ſuch a Speech highly injurious? and, 
as the Priſoners obſerved, if we will admit no 
Evidence but that of Proteſtants, we muſt 
break off all Commerce and Intercourſe with 
Popiſh Countries, and our People muſt expect 
to be uſed there as we uſe the Papiſts here. 
But what is ſtill more ſhocking is, that the 
Chief Juſtice ſhould obſerve, that the Priſo- 
ners Defence conſiſted only in catching at a 
Point of Time, and dire& the Jury not to 
govern their Judgments by a Miſtake of ſe- 
ven or eight Days ; for what Defence could be 
more proper, when they were charged with 
being at treaſonable Conſults, than to ſhew 
they were at very diſtant Places at the Times 
the Witneſſes ſwore to? 


We find alſo, that the Court would not 


ſuffer the Priſoners to ſhew the Witneſſes con- 
tradicted themſelves, and ſwore, at This, con- 
trary to the Evidence they gave at former 
Trials, which was ſurely a Hardſhip: But 


the greateſt Hardſhip, as Mr. Langhorn ob- 


ſerves, was, that Witneſſes ſhould be hired, 
by ſuch extravagant Rewards, to deſtroy 
them. 

Let a Man be never ſo innocent a Reward 
of 5001. and ſo many Honours and Privileges as 
theſe Witneſſes procured to themſelves, by their 
Perjuries, muſt raiſe up a Multitude of raſcally 


Enights of the Poſt, to ſwear whate 


cient, without one probable Circumſtance to 
ſupport their Teſtimony. It was to no Pur. 
poſe to object to the Characters of the Wit. 
neſſes, that they were Men of infamous Lives 
that made a Trade of Swearing; that 

did not only confeſs themſelves guilty of the 
Crimes they accuſed the Priſoners of, but 
many more: That all of them acknowled 
themſelves perjured, and Oates, that he had 
turned Papiſt and Jeſuit, received Sacraments, 
and entered into the moſt ſolemn Oaths and 
Engagements, on Purpoſe to betray thoſe that 
relieved his Neceſſities. That Dugdale had 
cheated his Lord; and that Bede acknow. 
ledged, he had twice provided Fewel to ſet 
Fire to the City of London; but theſe Men's 
Teſtimony was preferred to that of Num- 


| bers of Papiſts of the beſt Quality and Cha- 


racers, and againſt Men who had never been 
accuſed of any thing Criminal before this pre- 
tended Plot. The Chief Juſtice Screggs, the 
Recorder Fries, and moſt of the Judges, 
lived to be convinced of their Error, and re- 
pent their forward Zeal, and even ſuffered by 
the like popular Clamours. Oates had the 
Impudence, a very little afterwards, to prefer 
Articles, to the King and Council, againſt the 
Chief Juſtice himſelf, as a Criminal and 
Favourer of the Plot. In the next Reign we 
find Oates convicted of Perjury in theſe Trial, 
upon two Indictments, by above forty Wit- 
neſſes, of which ſeveral were Proteſtants of 
Quality. Prance, another of the Witneſſes, 
retracted his Evidence, and declared, he was 
tortured into a Compliance with the Faction, 
and compelled to be an Evidence to ſave his 
Life. Another of the Witneſſes, that ſwore 
he dined with Oates at [fington, alſo retract- 
ed his Evidence; inſomuch, that there is 
ſcarce a Man in England at this Day, except 
the Fanaticks, who were the real Forgers of 
the Plot, and look upon themſelves as bound 
in Honour to ſupport the Credit of it, but be- 
lieves the whole Charge to be a Sham ; and 
that the principal Deſign of the Faction, in 
trumping up this Plot, was the ſame as that 
of their Fore-fathers, who by their Clamours 
againſt Popery, led the Way to the Ruin both 
of Church and State. | 

It is but too evident, from dear-bought, re- 
peated Experience, that whenever the Sectaries 
and Republicans clamour loudeſt againſt Popery 
and Arbitrary Power, their Views are to de- 
ſtroy the Conſtitution, and ſubvert both the 
Civil and Eccleſiaſtical Eſtabliſhment ; for 
within the Term Popery they ever compre- 
hended Epiſcopacy, when they dare | 
out; and by Tyranny we are to underſtand 
Monarchy, however gentle and limited by the 
moſt equitable Laws, 


| The 


dictated by their crafty Principals ; esd 3 2. 
where downright Swearing is thought fuſe wa 
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SET rr 


we SHALL, 

Trials of 

Wakeman, 
oy tice IR George Wakeman, Marſhal and Rum- 
. . Oö were indicted for High Treaſon, in 
| ff three. compaſſing the Death of the King, and 


© ment of Cor 
| ker, 


1 F/ Robert 
: Sawyer's 


Witre:s, 


: The Indict- ; 


The King's 


the Subverſion of the Government and Reli- 
gion eſtabliſhed, and for holding a Conſulta- 
tion for that End the 3oth of Auguſt 1678. 
And Sir George Wakeman is further charged 
with accepting a Commiſſion, derived from 
the Authority of the See of Rome, to be Phy- 
ſician- General to the Popiſh Army, intended 
to be raiſed; and the ſaid William Marſhal 
and William Rumley are charged with paying 
the Sum of 6000 J. towards the effecting and 
conſummating the ſaid Treaſon. 
James Cor ter was indicted for High Trea- 
- ſon ſeparately, for being at the treaſonable 
Conſult, at the J/hite Horſe, on the 24th of 
April, 1678. and hiring Aſſaſſins to kill the 
King, and for being an Accomplice with the 
five Jeſuits, in the reſt of their Treaſons, ſet 
forth in the Indictment of the ſaid five Jeſuits. 
Sir Robert Sawyer, in opening the Evi- 
dence againſt the Priſoners, ſaid, they ſtood 
indifted as principal Actors in the late mo/? 
Catholick and bloody Plat- That the Church 
and State ſeemed to them too trifling a Sa- 
crifice to be offered up to the univerſal Supre- 
macy of Rome : Ty had determined alſo 
to cut off the King, and reſolved on ſeveral Me- 
thods, to perpetrate the horrid Parricide : 
Some had contrived to ſhoot him, viz. Grove 
and Pickering, and theſe had been brought 
to condign Puniſhment ; others were incited 
to ſtab him, and theſe had been brought 
to Juſtice too; and now a third Sort were 


to be tried, for endeavouring to take him off 


by Poiſon. Sir George Wakeman, whoſe Ex- 
perience and Dependance on the Court gave 
him great Opportunities, was pitched upon 
as the propereſt Inſtrument to effect it; and 
though his Religion might be ſome Induce- 
ment to him to commit the Fact, yet was he 
hired with a Reward of fifteen thouſand 
Pounds, to undertake the great Employment 
of which he had received Part in Hand. 

'The other Priſoners at the Bar, he ſaid, 
had been prove to the great Conſult for mur- 
dering the King; and though the Jeſuits 
were the principal Engineers, yet all the o- 
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Prance alſo gave a general Account of the 
Plot; and Jenniſon was produced to prove 
Ireland (who was executed) was in London 
when Oates ſwore he was there; from 
whence it was inferred, that there was no 
Credit to be given to Ireland's Aſſeverations 
at his Death, or to the Witneſſes that had 
ſworn the contrary. 


— ũ ——ĩͥ — — 


1679. 


eee 
WILL IAM RuMLEY, and JaMEs CORKER, Benedictin nos 


Monks, at the O/d-Baily, for Higb-Treaſon, 18 July 1679. 31 Car. II. 


Then Oates was called as 4 Witneſs to Oates's . 


prove that Sir George Wakeman undertook to 2/4. 


poiſon the King, and depoſed, that in Fry bau Wale 


Man. 


1678, Aſhby the Jeſuit came ſick to London, 
and Sir George Wakeman wrote him a Letter, 
containing Inſtructions how he ſhould order 
himſelf at the Bath, and in the ſame Letter, 
informed Aſby that the Queen would afliſt 
him (Sir George) in poiſoning the King : 
T hat two or three Days after, the Deponent 
ſaw Sir George Wakeman and Aſhby together, 
and they talked of a Commiſſion to make Sir 
George Phyſician-General of theArmy: That 


the Fathers Harcourt, Fenwicke, and ſome 


others, were afterwards ſummoned to attend 
the Queen at Somerſet-Houſe; and the Depo- 
nent (Oates) attended on them thither, and 
waited in the Anti-Chamber, while the Fathers 
went in to the Queen; and he heard a Wo- 
man's Voice, ſaying, She would aſſiſt them, in 
propagating the Catholick Religion with her 
Eftate, and that ſhe would endure theſe Viola- 
tions of her Bed no longer; ſhe would afſiſt Sir 
George Wakeman in poiſoning the King, 

That when the Fathers came out, he 
(Oates) deſired to ſee the Queen, and had a 
gracious Smile from her ; and while he was in 
her Preſence, ſhe asked Father Harcourt if he 
had received the laſt 000 J. in the ſame Voice 
he heard without; and there was no other 
Woman in the Room with the Queen. 

That in the ſome Month of Fuly, Aſhby 
propoſed the giving 10,000/. to Sir George 
Il akeman, to poiſon the King, in the Pre- 
ſence of Fenwicke and Harcourt ; and Sir 


George ſaid, it was too little; and a Letter be- 


ing ſent immediately to the Provincial Mhite- 
bread, to inform him that Sir George Wake- 
man had refuſed 10,000 J. Whitebread or- 
dered the Fathers in Londen to propoſe 5000. 


more; and it was accepted, and 5000 J. paid 


ther Orders had agreed to contribute to it: in Part; Sir George Wakeman's Name being 
The Benedictines in particular, were to fur- ſubſcribed to the Receipt in a Book, which 


niſh the Sum of fix thouſand Pounds ; con- 
cluding that there was no manner of Credit to 


was kept by the Fathers at Wild-Houſe ſome- 
times, and ſometimes by Mr. Langhorn : 


be given to the ſolemn Aſſeverations of the That the Tenor of the Receipt was, Memo- 


Conſpirators, who had been executed, and 
denied their Knowledge of the Plot with their 
laſt Breath. 

The King's Witneſſes being called, Dug- 
dale firſt gave a general Account of the Plot, 
as was practiſed in the former Trials, viz. 
that the King was to be murdered, the Pro- 
teſtants maſlacred, the City 
Army raiſed to ſubvert the Conſtitution and 
the Proteſtant Religion, | 

Ne, 18. IV. 


fired, and an 


—— —— 


| 


randum ſuch a Day 150001. was propoſed to 
Sir George Wakeman, which * — 4 ; 
and underneath, Received in Part of this 
15000/. 50001. of Harcourt, by Order of 
Edward Coleman, 


GEORGE WAKEMAN. 


He further depoſed, that the Receipt was 


dated between the Beginning and Middle of 


Auguſt, 1678, and that he ſaw Sir George's 
1 | Com- 
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A CRITICAL REVIEW of 


1679. 
3 1 Car. II. 


— 


Oates's Evi- 
@ence againſt 
Corker. 4 


Againſt 
Marſhal, 


Azgainſe 
Rumley, 


Marſhal's. 
Defence, 


Commiſſion to be Phyſician-General of the 
Army, in Sir George's Hands, 

The Court demanding, if the Witneſs ever 
ſaw Sir George write in his Life, he anſwered, 
he ſaw him in a writing Poſture, with a Note 
before him ; and when Sir George laid down 
the Pen and went away, he looked on the 
Note, and the Ink was not dry: That this 
was the ſame Hand the Letter to Abby, and 
the Receipt for the Money, were written in. 

Sir George demanded of Oates, if he had 
not ſaid oltively, he did not know the Hand? 

Oatesanſwered, he did not remember he had 
ſaid ſo: Sir George demanded, if he had not 
ſaid before the King and Council, that he ne- 
ver ſaw him, and did not know him? 

Oates ſaid, having been up two Nights, and 
very much fatigued and indiſpoſed, he might 
not charge him home then; but now he had a 
proper Light, and could ſee his Face, he knew 
him to be the ſame Man ; for he had ſeen him 
at Ahby's Chamber two ſeveral Days, and once 
was when the 10,000 & was propoſed to him, 

Sir George demanded of Oates, what Day 
that Propoſal was made to him ? He anſwered, 
it was made by Abby, in Fuly, before he went 
to the Bath, in the Preſence of Harcourt, Ire- 
land, and Femwicke ; whereupon Sir George 
obſerved, he would be ſure' to name Perſons 
that could be no Witneſſes, and demanded 
why, if he knew theſe Things when he was 
before the Council, he ſaid he knew nothing 
of him, but concerning a Letter written from 
Abby to Femwicke. 

Oates did not think fit to anſwer the Que- 
ſtion at this Time, but proceeded in his Evi- 
dence againſt Corker, and depoſed, that he had 
a Patent from the See of Rome, to be Biſhop 
of London, and conſented to the Propoſal made 
by his Brethren, the Benedictine Monks, to 
contribute 6000 J. towards carrying on the 
Deſign, and wrote a Letter from Lamſpring 
in Germany, in Auguſt laſt, that he conſented 
to it; ſor he was Preſident of the Benedictines, 
and therefore his Suffrage was neceſſary. 
That Cor ter alſo was privy to the Conſult 
and excepted againſt Pickering's being con- 
cerned in the Aſſaſſination, becauſe he was an 
Eccleſiaſtick: It was more proper to employ 
a Layman, he ſaid, than one that attended at 
the Altar, 

As to Marſhal, he depoſed, that he agreed 
to the contributing 6000 /. and ſaid, (as Corker 
had done) that it was better to employ a Lay- 
man in the Aſſaſſination, than a Religious. 

And as to Rumley, that he alſo was privy to 
the Contribution of 60001. and prayed for the 
Succeſs of the Deſign. 

Corker demanded, if he accepted the Patent 
to be Biſhop of London ? To which Oates an- 
iwered, he ſaw it in Corker's Hands; and he 
ſaid, he hoped it would not be long before he 
exerciſed his Epiſcopal Function. 

Marſhal asked Oates, how long he had 
known him? 

Oates anſwered, two Years, and had ſeen 
him officiate at the Altar, but never converſ- 
ed with him. Marſbal then deſired to know 
what Day the Conſult was held; Oates an- 
ſwered, between the Beginning and the Mid- 


dle of duguſt; and it was a great Fayour he | 


Circumſtances of Time and Place were not 
mentioned. Then Oates ſaid, it was held at 
the Benedi#ine Convent, either the Day beſo 
or the Day after the Feaſt of the Aſſu 
tion; whereupon Marſhal obſerved, he had 
now ſworn it poſitively : Oates ſtill ſaid, he 
would not be poſitive ; and the Chief Juſtice 
ſaid, the Witneſſes were not to be ſnapped up 
thus: Then Oates ſaid, he verily believed it 
was the Day before, or the Day after. Mar- 
Hal demanded, if this would be Evidence a. 
gainſt a Murderer or a Highway man, unless 
the Day were fixed exactly? 

Oates then depoſed further, that Marſßal 
was at another Conſult in the Benedi&ine Con- 
vent the 21ſt of Auguſt, about the Iriſb Af. 
fairs, and deſired Commiſſions might be ſent 
to Ireland for Officers in the Army that was 
to be raiſed there, and agreed to the Poiſoning 
the Duke of Ormonde. 


re, 


have any Refreſhments brought him. 


Sir George Wakeman came in, and taking a 
Turn about the Room, ſaid, for what am 1 
drilled on thus, in a Concern of this Impor- 
tance ? Is this a Buſineſs to be lighted? I have 
no Performance of your Promiſes. Harcourt 
anſwered, why, what would you have? We 
are ready for you: And Sir Gerge replied, 
then I am ready for you ; and Harcourt tak- 
ing alittle Note out of his Cabinet, gave it to 
Sir George, and ſaid, there is a Bill for you; 
I have been to Day at Vbitehall, and received 
it by the Queen's Order, from ſuch a Gentle- 
man, and it is upon ſuch a Man for 2000/, 
Whereupon Sir George ſaid, tis well Somebody 
gives me Encouragement ; I have more En- 
couragement from my good Lady and Miftreſs, 
than from any of you : Nay, ſays Harcourt, 


for the reſt ſhall be paid in due Time; adding, 
Sir George, this muſt be well followed, and 
cloſely obſerved, becauſe ſo much depends up- 
on it; for if we ſhould miſs killing him at 
Windſor, and you ſhould miſs killing him 


Sir George anſwered, if I find you ready, I 
will be ready in all Things. The Deponent 
ſaid, he did not know whether the Word 
Poiſon was mentioned, but he knew, by what 
Mr. Harcourt and others had told him, that 
Poiſon was meant ; there was no body in the 
Room but Sir George, Harcourt, and himſelf; 
and Sir George asking Mr. Harcourt who be 
was, Harcourt ſaid, a Friend, that had been 
long engaged in their Buſineſs, and was to do 
the next great Work to his : That Sir George 
going into Fleet-ftreet the ſame Day, to get bis 
Bill accepted; the Deponent met him there, 


and asked if it was accepted, and Sir George 
anſwered it was, and be was to receive 


Money that Afternoon : That the Deponent 
asking Harcourt, after Sir George was gone: 


whether this was Part of the 15000 l. he 
anſwered, 


— 


told him the Month: To which Marſhal re- 
plied, it was impoſſible to make a Defence, it l C 


Then Oates defired ou 44, 
he might withdraw, becauſe he was not well;* =" « 
but the Chief Juſtice told him he muſt ſtay . 


that wer 


till their Defence was over; but he ſhould ai! 1, 


Bedloe being ſworn, depoſed, that he was at Bri, x. 
Mr. Harcourt's Chamber (as he thought) av « 
bout the Beginning of Augu/?, 1678, wbengz 


for Encouragement, that you ſhall not want, 


Your Way, we will do it at New-Marke: 


| | Ag, 


the STATE 


_— 
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i Car. II. he only received this as a preſent Supply, but 
— i 20 be the ſame Deſign, if they ſhould fail 
of other Means ; and that Sir George in a ſhort 
J ime received as much as made the 2000 five 
thouſand Pounds. 
bebe E- As to Cor ter, Bedloc depoſed, that he heard 
| .: rc a- him talking with Le Fevre, of the Letters they 
| gainſe Cor had received from beyond Sea, and how for- 
1 ward they were here in raiſing an Army; 
what Intereſt they had in the People, and 
who had been ſent to in the Country. 
Corker demanded, if he heard the Words 


one of thoſe Words were uſed; but he could 
not ſay how they were placed. 
W 4rainſt As to Marſhal, Bedloe depoſed, that he com- 
| Martha municated the Letters, the Deponent brought 
| from beyond Sea, to the Country Gentlemen 
who were to aſſiſt them in the Deſign, parti- 
cularly to Sir Francis Ratcliff; and that they 
treated of the Subverſion of the Government, 
and introducing Popery: After which Sir 
George Wakeman and Bedloe had the follow- 
ing Dialogue in Court. 

| 4 Dialogue Sir George Wakeman. What Day was it I 

© tre had the Diſcourſe you mention with Harcourt, 

; — and received the Bill from him? 2 

| Bedloe. It was the Beginning of Avgu/?, 
(but I do not ſpeak to a Day) and you read it 
aloud, 

Wakeman. Had I any acquaintance with 

ou ? 

Bedloe. No, but Harcourt told you who I 
Was. 

Maleman. And would I, on the firſt Sight 
of you, diſcover what would endanger my 
| AS 

Bedlze. Ay; and an hundred Times more, 
if Harcourt had told you I was his Confident, 

IVakeman. Y ou do not know me? 

Bedloe. Yes I do. 

Wakeman. I call God to Witneſs, I don't 
know I ever. faw you; and you have a very 
remarkable Face, 

Bedloe. T was well enough acquainted with 
him when he was at the Bath, but that is ſome 
Years fince; then I took Phyſick of him. 
Wakeman (aid, I never was there but once, and 
that was about two Years ago; and though he 
tells you of a Bill delivered me, he neither 
mentions the Time when, nor on whom it 
was drawn: Here are all the Marks of Falſhood 
imaginable ; and here is Mr. Chapman, May- 
or of Bath, who received the Note Oates men- 
tions, concerning the Directions for Mr. A/hby 
at the Bath, and he thought he had Part of 
the Letter. | 

Oates ſaid, that Letter was half a Sheet of 
a Side, cloſe written; and he remembered, 
Aſpby was to take half a Pint of Milk, Morn- 

ing and Evening, and have ſo many Strokes 
of the Pump; but this was ten Days before 

went to the Bath. 
he Chief Juſtice demanded, if the Buſi- 
neſs of killing the King was in the ſame Let- 
ter with the phyſical Directions: 

enen e To which Mr. Oates anſwering Ves, Mr. 
W nally Chapman appeared as a Witneſs for Sir George, 

and depoſed, That the 17th of July, 1678. 
Mr. Aby came to the Bath; that he was as 


16:9. anſwered, that Matter was not adjuſted yet; | 


Killing, Army, or Deſign ; Bedloe ſaid, every 


taken the poiſoning the King, and was to 
have 15000 J. for it, of which 5000 J. were 


bout eighty Years of Age, very feeble and in- 1679. 
firm; and telling the Deponent, that Sir 3! Or. It, 
George Wakeman had recommended him to © * 
him, and deſired he would provide him a 
Lodging as near the King and Queen's Bath 

as he could, the Deponent did ſo; and Apply 
ſhewed him a Letter from Sir George, of which 

that he produced in Court was the lower Part 

of half a Sheet of Paper, containing full Di- 
rections how Mr. Aſhby was to take Phyſiek, 

and uſe the Bath, and the Pump: That the 
Deponent took the Latin Bill, which con- 
cerned him, and returned the other Part of 

the Letter to Mr. Aly; though his Son and 

he both read the Engl; Part, and, upon the 
Word of a Chriſtian, there was nothing men- 

tioned of killing the King; but he did not 
know the Hand, neither was there any Name 
ſubſcribed to it. 

The Chief Juſtice obſerved thereupon, that 
this could not be the ſame Letter Oates men- 
tioned ; for that was of Sir Geo- ge's Hand- 
writing, and his Name ſubſcribed to it. 

To which Sir George anſwered, that he ne- Wakeman's 
ver wrote any other Letter, but that which he Pte. 
dictated to his Man, and ſent by Mr. 4þby to 
the Bath; and ſaid, that Oates owned before 
the Lords, that he ſent but one Letter; and 
had he mentioned the Contents to be ſuch 
as he had ſworn in Court, he ſhould infallibly 
have been taken into Cuſtody ; but he had 
his Liberty, and might have gone to Con/tan- 
tinople, if he pleaſed, and ſhould certainly 
have made his Eſcape, if he had been guilty, 
after he ſaw ſo many apprehended on that Ac- 
count. 

The Court demanded of Mr. Chapman, if 
there was any Milk mentioned in that Let- 
ter? To which Mr. Chapman anſwered, No: 
It would be ridiculous to drink Milk with the 
Waters; it would make them curdle. 

Oates ſaid, this Letter was not the ſame 
Hand he ſaw, and the Direction for Milk was 
while he ſtaid in Town, | 

Then Hunt, Sir George's Servant, depoſed, Hunt's Eui- 
that his Maſter coming home late and indiſ- 1 
poſed, and Mr. Aſpby having ſent for Directions 
for the Bath, Sir George bid him take Pen, 

Ink, and Paper, and write what he diQated ; 
and when he had written, there was ſome 
Miſtake in it, which his Maſter bid him cor- 
rect ; and afterwards the Deponent wrote it 
over fair, and carried it to Mr. Aſhby next 
Morning ; and there was nothing in the Let- 
ter but Directions for the Bath, whither Mr. 
Aſhby was to go the next Morning. 

Eliz. Henningham, another Witneſs, de- Henning- 
poſed, that ſhe was preſent at the Writing of ham's Zvi- 
the Letter Sir George dictated to his Servant, 
and there was no ſuch Thing as Oates men- 
tioned in it. | 

Sir Philip Lloyd, one of the Clerks of the $i- Philip 
Council, depoſed, that on the 3oth of Septem- iloyd's Ri- 
ber, 1678. Oates ſaid before the Council, he“ 
had ſeen a Letter from Mr. 7/hite to Mr. 
Fenwicke, at St. Omer's, wherein. he wrote 
Word, that Sir George MWateman had under- 


* — 


(paid by Coleman : That Sir George bein 


called in thereupon, utterly denied it all, an 
| ſeemed 
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who ſwore againſt him, were Men of ſcanda- ;; 
lous Lives. | | 31G, 
The Chief Juſtice ſaid, he muſt not heap ww 


362 


1679. ſeemed under no Concern at the Accuſation: 
31 Qu. H. And Oates being called in again, the Lord 
Chancellor demanded of him, if he knew 


any Thing perſonally of Sir George ; and 
Oates lifted up his Hands, and ſaid, Ns: 
God Tee he ſhould ſay any Thing againſt 
Sir George Wakeman, for he knew nothing 
more againſt him. Oates hereupon appealed 
to the whole Board, whether he was in a 
Condition to make any Anſwer at all; for he 
had been hurried, he ſaid, and fat up two 
Nights, infomuch that he was ſcarce Com- 
pos mentis. 

The Chief Juſtice anſwered, Was Mr. 
Oates ſo ſpent, that he could not ſay, I have 
feen a Letter under Sir George Wakeman's 
own Hand ? Truly Sir George urged it right, 
that he would not have been permitted to 
have had his Liberty ſo long, if Oates had 

charged him with this then. 
Gates 76: Oates replied, They were ſuch a Council as 
files en the would commit No-body : W hereupon the Chief 
2 Juſtice reprehended him, and ſaid, he had a 
great deal of Aſſurance; but the Council's not 
committing Sir George was an Argument 
to him, that Oates did omit to charge him 

with the Letter at that Time. : 
The Court re- Sir George deſired a Copy of Oates's Exami- 
Fuſe to bear nation before the Houſe of Lords might be 
. read; but the Court would not permit it, be- 
Lordi and Cauſe there was no Witneſs to ſwear that they 
the Ccancil. ſaw ſuch an Examination ſworn and ſub- 
ſcribed by Oates. 

Then Sir George deſired, Sir Philip Lloyd 
might depoſe whatOates and Bedloe had ſworn 
before the Council ; but this was held not 
fit to be done without the Leave of the Board, 

Marſhal then applied himſelf to his De- 
fence, and deſired Bedloe would lay his Hand 
upon his Heart, and declare in the Preſence 
of God, if ever he ſaw him before he 
came to the Gate- Houſe : and did not declare 
there, that he was an utter Stranger to him, 

Bedloe anſwered, he had ſeen Marſhal be- 
fore, at the Benedictine Convent in the Savoy: 
And Sir William Waller depoſed, that he 
went to the Gatehouſe with Bedloe, and Bedloe 
called Marſhal by his Name, as ſoon as he 
ſaw him; and Marſhal thereupon ſaid, he 
had ſeen his Face, but did not know him. 

Marſbal demanded of Bedloe, when he ever 
ſaw him, before he ſaw him in the Gatehouſe ? 
Bedloe anſwered, he carried Letters for him 
and uſed to converſe with him, in the Savoy. 
Marſhal replied, Prove it by Man, Woman, 

or Child, that ever you were in the Savey with 
me in your Life, and I will go to the Gallows, 
and not ſay one Word more. Bedlee ſaid, he 
had Witneſſes to prove it; but they were in 
Kent. 

Corker in his Defence ſaid, It was an eaſy 
Matter to deviſe Crimes, and frame Accuſa- 
tions againſt innocent Men, in ſuch a Man- 
ner that the contrary could not poſſibly be de- 
monſtrated; therefore there ought to be ſome 
Probability in the Teſtimony, as well as 
downright Swearing ; otherwiſe Mr. Oates, 
and his . might, upon their bare 
Oaths, by Turns, hang up all the innocent 


Marſhal's 
Defence 64. 


Corker': 
Defence. 


Men in the Nation: Beſides, he that ſwears. 


ought to be a credible Witneſs; but thoſe, 


up Contumelies, and call Men Names, when 
he had proved nothing againſt them. 

Then Corker obſerved, that Mr. Oates did 
not only make him guilty of this great Con- 
ſpiracy, but involved the Nobility, Gentry 
and the whole Body of the Catholicks, in this 
Treaſon ; and he thought it highly improba- 
ble, that ſo many Perſons of Honour and E- 
ſtates, who were Men of unblemiſhed Charac- 
ters, and lived in Peace and Quiet under the 
Governtnent of ſo good a King, ſhould ha- 
zard their Lives, Honours, Families, and 
Souls in ſuch a Deſign, wherein ſo many 
thouſands of People, and almoſt a whole Na- 
tion, were to be overwhelmed ; that ſuch vaſt 
Armies ſhould be raiſed, and foreign Nations 
engaged in the Plot, and no other Evidence, 
no other Proofs of it, than the poſitive Oaths 
of Oates and Bedloe. 
obſerving, that Dugdale and Prance were Wit- 
neſſes of the Deſign to raiſe an Army, Cor- 
ker went on, and faid, Conſidering what theſe 
Perſons were, their vile Oaths, the Encourage- 
ments they had met with, ſuch Endearments 
and Careſſes as they had found, their Teſti- 
mony was not much to be regarded. --- That 
it was impoſſible he could have been at Lam- 
ſpring, the fartheſt Part of Vſiphalia, as Mr, 
Oates had depoſed, ſince he was not abſent 
ſix Weeks: Neither was he Preſident of the 
Benedictines, as Mr. Oates had ſworn, and 
produced Witneſſes to prove, that Mr. Stapli- 
ton was then Preſident, | 

Both Corker and Marſhal alſo brought Wit- 
neſſes to prove, that when Oates came to the 
Savoy, to ſearch for the Conſpirators, and 
Pickering was taken, Oates declared he had 
nothing againſt Corker and Marſhal ; and they 
were not taken up till a Month afterwards, 
when Oates had improved in his Evidence, 
Then Corker deſired, (as Sir George Wakeman 
had done already) that a Copy of Oates's Exa- 
mination in the Houſe of Lords might be read; 
wherein he ſaid, that he knew nothing more 
of the Plot, or any other Perſons concerned in 
it, than what he declared there ; but this the 
Court would not ſuffer to be read, affirming it 
was no Evidence. 

Then Mrs. Rigby, the Houſe-keeper of the 
Benedictine Convent, was called, as a Witneſs 
for the Priſoners, Marſhal and Corker, and de- 
poſed, that ſhe knew of no Conſult of the Je- 
ſuits at that Houſe, and that ſhe never ſaw 
Mr. Oates there, unleſs in the preceding Sum- 
mer, 1678, when he came a begging, and 
Mr. Pickering bid her ſhut the Door, and 
never let that Man come in again. 


if Oates was employed to carry on the ww 
racy, as he had ſworn, that they ſhould ſuffer 
him to be in ſuch Neceſſity, and ſent away 
with a Flea in his Ear, when he could gain 
ſuch Advantages by diſcovering them and 
defired he might have two or three Days Time 
allowed him, to ſend for Witneſſes, to prove 
he was in Jarwickſbire in Fune, Fuly, and 


Auguſt, when Oates ſwore he was in _ a 


And the Chief Juſtice 


W hereupon Marſbal obſerved, that this was Mark! 


Defence 


in the very Heat of the Plot; and it was ſtrange, n, 


ati 


a 


N 
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and ot 4 the Court would not throw 
F = ebay 8 in three Days Time he 
could bring Witneſſes to prove it. The Chief 
Juſtice anſwered, then they muſt throw away 
the Lives of the Jury, for they mult be kept 
faſting till they gave thrir Verdict. Marſhal 
replied, there had been Priſoners (meaning 
I bitebread and Fenwicke) upon their Trials, 
ſent back to Priſon without the Jury's giving 
a Verdict, and afterwards tried again. 'T he 
Chief Juſtice ſaid, the Jury were wholly diſ- 
charged of them. Marſhal anſwered, if the 
Court had any regard to his Life, they would 
diſcharge the Jury of him too, and produced 
a Witneſs, who depoſed, that Marſhal had 
his Witneſſes in Town the laſt Seſſions, to 
prove he was in Warwickſhire. 

Here Sir George Wakeman and Corker made 
great Proteſtations of their Innocence, and 
their Abhorrence of Treaſon, and the King- 
killing Doctrine. And Marſhal continuing 
his Defence, ſaid, if no Door of Mercy could 
be opened, upon any Conſideration offered by 
the Living, yet the loud Cries of the Dying, 
the — own and ſolemn Proteſtations of 
Innocence, made by thoſe who were lately 
executed, would ſurely have ſome Weight ; 
for it muſt be confeſſed, that either they 
conſpired finally to damn their own Souls, or 
that they were not guilty of what they, and 
the Priſoners at the Bar, ſtood jointly charged 
with. | 
| Tuſtice Pemberton demanded, if they would 
affront the Court, and vouch the Truth of 
thoſe Speeches made at the Gallows ; and 
affirm them to be innocent, when they had 
been found guilty, and executed according to 
Law. | 

Marſbal replied, he only deſired ſome Con- 
ſideration might be had to the Words of dying 


en. 
The Chief Juſtice ſaid, If your Religion was 
x not made up of Equivocation and Lying, and 
6% you had not Indulgences and Diſpenſations for 
King-tilling it, and if killing Kings were not deemed meri- 
| Peftrine,&c torious; if this were not avowed by your Popes 
and Great Men, your Argument might have 
ſome Weight, We know what your Religion 
is, and what merciful Men you are : You may 
have Tricks enough to gull your own Party; 
but Proteſtants can ſee through all your Ac- 
tions. i) 
 Corker anſwered, as to thoſe damnable Doc- 
trines, they profeſſed themſelves innocent of 
them; and deſired the Jury might not go a- 
way with a Notion, that they entertained ſuch 
Principles of Religion: Theſe were horrid 
Crimes; they proteſted againſt them, and 
hoped the Jury would take Notice of it. 
Then the Chief Juſtice ſummed up the Evi- 
3 Þ dence ; and as to Rumley, he directed the Jury 
Leidens to acquit him, becauſe there was but one W it- 
4: defec- neſs againſt him; and he ſaid, he thought that 
tor, Oates's Evidence, as to Sir George Wakemar!'s 
Hand-writing, was very ſlight; and Bedloc's 
Evidence againſt J/akeman, he did not give 
much Credit to; nor did he think the Evidence 
of Oates and Bedloe, againſt Corker and Mar- 
Hal, concluſive, he ſaid ; but left it impartial- 
Y to the Jury, to be guided by their own Con- 
lences. | " 
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charge the 


di ſ 
42 1 


Ne Chief 
Fiflice of 


N. 38. V. 


167 N 


The Jury being withdrawn, after an Hour's | u. 


Receſs, returned into Court with their Verdict,“ 
that the Priſoners were Nor GvuiLrTy. Wakawma, 
The Trials of theſe pretended Plotters were Sc. ac 
always introduced with violent declamatory g 
Speeches of the King's Counſel, to prepoſſeſs,, „ 
and prejudice the Jury againſt them; and W it- Tia. 
neſſes were produced to give a moſt tragical 
Account of the Plot in general, though this was 
acknowleged to be no Evidence againſt the Pri- 
ſoners. The Judges alſo ſuggeſted perpetually, 
that the Priſoner's Witnefles were not to be 
believed, becauſe they were Papiſts, and under 
ſuch Diſadvantages, ſcarce any of them could 
have eſcaped, if Oates and Bedloe, and the reſt 
of the ſwearing Tribe, had not over- acted their 
Parts, and by numerous Improbabilities and 
Contradictions in their Evidence, ſtaggered the 
Faith of the moſt willing Believers. 'T hey im- 
proved, it appears, in thejr Evidence and their 
Impudence every Day; and when they had ſo- 
lemnly declared before the Houſe of Lords and 
the Council Table, that they knew nothing 
more of the Plot, or the Plotters, than their | 
Examinations and Narratives contained, daily . 
diſcovered new Matter, and more Conſpira- 
tors; having the Aſſurance to charge the Privy 
Council, and ſeveral other great Men among 
the Proteſtants, as Promoters and Encouragers 
of the Plot, who were known to be the beſt 
Friends to the Conſtitution ; which rendered 
the Generality of the People cooler in the Pro- 
ſecution of Perſons accuſed, than they had 
been, and Juries more cautious of convifting 
them: The Proteſtations of ſo many dying 
Men, that they knew nothing of any Plot, 
had alſo ſome Effect upon the People, and in- 
duced them to weigh the Evidence againſt 
thoſe unhappy Men, more ſedately and im- 
partially than they had done the Evidence 
given at former Trials. 2 
No Gentleman appears to have been more 
zealous in proſecuting the Popiſh Plot at firſt, 
then the Lord Chief Juſtice Scroggs ; but at 
theſe Trials we find he violently ſuſpected the 
Roguery of the Witneſſes, and, in a manner, 
directed the Jury to acquit all the Priſoners, 
who paid the greater Regard to his Opinion, 
no doubt, becauſe they had ſeen him ſo ſtre- 
nuous an Aſſerter of the Reality of the Plot at 
the former Trials. There was no room to ſuſ- 
pe& the Chief Juſtice to be partial in the Pri- 
ſoners Favour, after what he had ſaid and done 
to forward the Conviction of Coleman, Ire- 
land, and the five Jeſuits: None but a Man 
of Oates's Aſſurance, could ever have charg- 
ed him with diſcountenancing the Diſcovery 
of the Plot afterwards. Here we have a fair 
Opportunity of obſerving, how eafily the Peo- 
ple of this Nation are carried away by popu- 
lar Clamours, and the Arts of deſigning Men, 
who ever do their Buſineſs more effeQually, 
by. applying to the Paſſions of Men than their 
Reaſon. The People were ſo terrified and 
confounded at the Apprehenſions of an ap- 
proaching general Maſſacre, that for ſome 
Time they ſeemed to have loſt their Senſes : 
They did not ſo much as reflect, what an in- 
conſiderable Number the Papiſts in England 
were, compared with the Proteſtants; and that 


— 


an Attempt of that Nature muſt have ended 
| 4 2 in 
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1679. in the utter Deſtruction of the Roman Catho- 
31 Car. II. Iicks, if it did not ſucceed; as it was impoſ- 
ſible it ſhould, where the Papiſts were not one 

in a Hundred, and had neither the Miniſtry, 
Forces, or any one Civil Magiſtrate to ſup- 

port them; for, according to Oates's firſt Diſ- 
covery, the King;' the Duke of York, and 

the Miniſtry, both in England and Ireland, 

were to be ſacrificed with the Reſt ; though 
afterwards, indeed, when Oates found how 
greedily his Narrative was ſwallowed, he ven- 


tured to charge the Queen, 


the Duke. . 
Privy Council, Miniſters, e the 


and Judges TOY 
encouraging and favouring the Part ** - BY 
with « Polen of murdering the King, and 
maſſacring all true Proteſtants: A Tale ſo 
monſtrous and improbable, that it evidently 
diſcovered the whole to be an Impoſture, and 
ſhewed how miſerably the People had been 


impoſed upon by the Faction, and the Pe 


— 


ries of their wretched Inſtruments, uf 


1679. 
3 1 Car. II. 


The Trial of CHARLES KERN R, Clerk, for High-Treaſon, before the 1, 
Lord Chief Juſtice Scroggs, at Hereford Aſſizes, the 14th of Auguſt, 


| and Supremacy z and that there was no Eyi. 


tend to know what he ſaid, was a tender 


nnn. 


31 Car, It, 
wy 


dence of his being a Prieſt: And probably he 
thought the Proof ſo defective, that there w 
no Occaſion to ſay much; for the Chief Ju- 
Rice, in his Directions, told the Jury, that 
there ought -to be two Witneſſes in High- 
Treaſon, and here was but one Witneß to 
prove the Priſoner exerciſed his Function, be- 
ſides the Maid, who ſaid ſhe heard him bap- 
tize a Child through a Wall; but this was a 
tender Point (I preſume, he meant the Wit- 
neſſes ſwearing to a Man's Chriſtening a 
Child through a Wall, when ſhe did not pre- 


Point); and as he would not ſhed innocent 
Blood, ſo neither would he willingly let a 
Popiſh Prieſt eſcape; and leaving it to the 
Jury, they found the Priſoner Nor Gu11-7: 2" 
TY. aht 


— | 

—riruh 1679. 31 Car. II. 

3 H E Indictment charged the ſaid 
Charles Kerne with High-T reaſon, in 
coming to England, and remaining 

here, after he had received Popiſh Orders, 
h contrary to the Statute 27 Elia. 

The Evi The Witneſſes for the King being called, 

— one of them depoſed, that ſhe ſaw the Priſo- 
ner in a Surplice deliver the Sacrament to four 
or five People in a Popiſh Chappel, and that 
he uſed the Words Corpus Chriſti, or ſome 
ſuch Words as Prieſts uſe at the Sacrament; 
for ſhe herſelf was a Roman Catholick at that 
Time. 

Another Witneſs depoſed, that ſhe was in 
a Chamber, and heard the Priſoner Chriſten- 
ing a Child in the next Room. 

2be Defence. The Priſoner ſaid little in his Defence, but 
that the Witneſſes were inſtructed what to 

_ fay; that he had taken the Oaths of Allegiance 
1679. 
31 Car. II. 
— 

San” 10h 231 Ger. IE 

Jurers diſ- = HE Priſoner being arraigned, and the 

8 ral 7 Jurors called, the Sheriff acquainted the 

cher being Chief Juſtice, that Allen, one of the 

Pepiſhly jurors he had returned, declared, that as no- 

affected. thing was done againſt the Popiſh Prieſts a- 
bove, ſo neither would he do any thing againſt 
them here, or find them guilty, and thereupon 
Allen was committed to Prifon by the Chief 
Juſtice, till he ſhould find Sureties for his 
good Behaviour ; and he diſcharged three more 
of the Jurors, on Suſpicion of their being 
Popiſhly affected. After which a Jury was 
ſworn and charged with the Priſoner, who 
challenged none of them. 

The Charge The Indictment ſet forth, that the ſaid Au- 
drew Bromwich, being a Native of England, 
and ordained a Prieſt by an Authority derived 
from the See of Rome, did on the 13th of Fa- 
nuary, in the 3oth Year of the preſent King, 
come to, and remain at Perry Barr in the 
County of Stafford in this Kingdom, contrary 
to the Statute, which made the ſaid Offence 

igh-T reaſon, 

The Evi- 


he Witneſſes being called, Ann Robinſon 


dence, 


depoſed, that ſhe received the Sacrament of 


The Trial of ANDREW BROMwWICH, Clerk, for High-Treaſon, before 2 
the Lord Chief Juſtice Scroggs, at Stafford Aſſizes, the 13th of ww 


1679, - 


the Priſoner in a Wafer five Times, accord 
ing to the Manner of the Church of Rome. 
Teffery Robinſon depoſed, he had heard the 
Priſoner ſay ſomething, in a Surplice, in an 
unknown Tongue; but he could not ſay what 
it was; and the Court demanding if he knew 
the Priſoner, he declared he did not _ him. 
ane Robinſon, s Wife, being ſworn, 
*, the Cn — of her, if The ever 
heard the Priſoner ſay Maſs, or received the 
Sacrament of him, ſhe anſwered, ſhe never 
ſaw him do any thing; ſhe did not know him. 
The Priſoner in his Defence, denyed his 7% 04% 
having ſaid Maſs, or given the Sacrament to 
any of the Witneſſes; alledged, he had taken 
the Oaths of Allegiance and Supremacy, and 
done every thing that might teſtify his Loyal- 
ty; and inſiſted that there was no Evidence 
of his being a Prieſt. a 
The Chief Juſtice replied, none but a Prieſt Wie 
could give the Sacrament in a Wafer; and iet 
though Feffery Robinſon pretended he did not 
know the Priſoner,” he had aid at firſt, that 
he heard him ſay ſomething, in a Surplice, in 
an unknown Tongue ; that this Witneſs * 


The Chief 


ew, 


Chif 


ces 00. 


tions, 


the 8 T 


o more than his Wife and his Prieſt 
16 * wy give him Leave to ſay, and they could 
dot expect more poſitive Evidence from theſe 
e Phen he ordered the Statute of 27 Elia. 
Cap. 2. to be read, which makes it High- 
Treaſon, for Popiſh Prieſts, Subjects of this 

1 Dirce- Crown, to remain in England ; and in his 
"ns to the Directions to = _ informed them that 
Joy they were not to find poſitively that the Pri- 
ſoner was a Prieſt ; but if they believed in 
their Conſciences, upon the whole Evidence, 
that he was a Prieſt, they were to find him 
guilty : That here was one poſitive Witneſs, 
and another had ſworn he heard the Priſoner 
ſay ſomething in an unknown Tongue, in 


Ad. 


a Surplice ; and he left it to them, whether n. 


they would not believe the Teſtimony of one 
poſitive Witneſs, and the circumſtantial Evi- 
dence of the other Man: They ſaw what 
Dangers they were in, and he left it upon 
their Conſciences, whether they could let 
Prieſts eſcape, who were the very Peſts of 
Church and State; declaring, they had better 
get rid of one Prigſt, than three Felons. 


i 1 inuinoe We Priſcuer 
The Jury being withdrawn, and continuing ** '*; 


without ſome Time, at laſt brought in a Ver- 
dict, that the Priſoner was GuiLTy : Where- 
upon the Chief Juſtice commended the Ver- 
dict, and ſaid he ſhould have found the ſame 
Verdict himſelf, 


td. 


— 


yl Car. II. 
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The Charge, E 3 HE Indictment was of the like Te- 


nor as the former, viz. That the Pri- 
ſoner being a Native of England, and 
having accepted Popiſh Orders, came to 
Wolverhampton in Staffordſhire, and remained 
there, contrary to the Statute z which made 
this Offence High-T reaſon ; and the ſame 
Jury was charged with the Priſoner, as had 
tried Bromwich. Then the Witneſſes being 
called. | 
N. ty; Francis Wilden depoſed, that he had heard 
ce, the Priſoner at Prayers in an unknown 
Tongue with a Surplice on, and ſeen him 
ive the Sacrament after the Manner of the 
hurch of Rome, to ſeven or eight People, at 
Mrs. Stamford's in Wolverhampton. 

Fohn Jarvis depoſed, that he had heard 
the Priſoner ſay ſomething in an unknown 
Tongue; that he had confeſſed to him, and 
received the Sacrament of him a great many 
Times when he had his Prieſt's Habit on. A 
third depoſed, he had confeſſed to him, and 
a fourth, that he had been at Confeſſion, and 
ſeen the Priſoner perform divine Service ac- 
N: Defence cording to the Manner of the Church of Rome: 
aud, be is And the Priſoner finding the Evidence ſo full 
wat. againſt him, made no Defence; whereupon 
Sentence paſ- the Jury found him Gv1 LTY, and the uſual 
= ag Sentence in Caſes of High-T reaſon was pro- 
Atkin, nounced on him and Bromwich. 

Renaris » The timerous Chief Juſtice having been 
"irc pre- threatened and bullied by the Leaders of the 
"34. Faction and their Tools, Oates, &c. for ſhew- 
ing himſelf impartial at the Trial of Jake- 
man, Corker, Cc. ſeems to be endeavourin 
at theſe three 'T rials to make amends for his 
Remiſſneſs, by delivering up theſe unhappy 
Prieſts to the Fury of the Populace z conclud- 
ing that his Conduct at theſe Trials would for 
ever wipe off the Reproach of his attempting 
to ſtifle the Popiſh Plot, with which Oates 
and his Brethren of the Poſt, had endeavoured 

to charge him. | 
The Statute of 27 Elia. indeed makes it 
High-Treaſon for an Englifþ Prieſt to be found 
in England; but then the Statute does not a- 
ſcertain what ſhall be deemed legal Proof of a 


1679. 31 Car. II. 
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Man's being a Prieſt ; whereupon the] udges |. 


have determined that a Man's exerciſing any 
Part of the Prieſtly Office, whether he be really 
a Prieſt or not, ſhall be deemed ſufficient Proof 


of his being a Prieſt, which ſeems to be a pret- 


ty handſome Stretch upon ſo penal a Law, e- 
ſpecially as the Offence is purely the exerciſing 
an Act of Religion, and the Parties have com- 
mitted no Offence againſt the State, as in this 
Caſe. But the Chief Juſtice goes ſtill farther, 
and informs the Jury, that notwithſtanding 
two Witneſſes are required in High- Treaſon, 
yet, Eq they believed in their Conſciences from 
the Circumſtances, that the Priſoners were 
Prieſts, though there was but one poſitive 
Witneſs of their exerciſing the Prieſtly Office, 
it was ſufficient : He would not, he told them 
in Kerne's Caſe, willingly ſhed innocent Blood; 
(one of the Witneſſes ſwearing only that ſhe 
heard the Priſoner ſay ſomething ſhe did not 
underſtand through a Wall;) but on the 
other Hand, he would not willingly have one 
Popiſh Prieſt eſcape; intimating that he would 
have every Popiſh Prieſt hanged, if it was for 
no other Gen but purely for being a Prieſt, 
and that upon every ſlight Evidence: Though 
the Lawyers had always held till this Time, 
that thoſe Laws were only made in terrorem, and 
were never intended to be put in execution ri- 
gorouſly. In all the former Trials for the Popiſh 
Plat, the King's Council ſeemed to make a Me- 
rit of it, that they did not proſecute the Jeſuits 
and popiſh Prieſts purely on account of Religi- 
on; and of all the Prieſts that were tried at Lon- 
don, either in this, or in any former Reign, I do 


g | not remember any that were executed purely 


for being Prieſts. It was not thought fit to 
make ſuch Examples, even now in the Capi- 
tal City, whatever was done on the Borders 
of Tales in a Corner of the Kingdom, leſt 
the ſame ſhould have been taken notice of by 
Foreigners, and retaliated on the Proteſtants 
of other Countries. But ſuch was the Fury 
of the Faction at this Time, that the Govern - 
ment was in a Manner compelled to give up 
theſe unhappy Men to their Rage; even the 
Chief Juſtice was content to be their Inſtru- 


1679. 


® 


1679. 


31 Car. it. 
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ment, to ſave himſelf from being perſecuted 
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1679. as a Promoter of Popery ; and yet this would 
31 Car. II. not skreen him from their Reſentment, as ap- 
pears from future Proceedings. 

Whether it was ſtrictly legal to diſcharge 
three of the Jurors upon Suſpicion they were 
popiſhly affected, as was done in Bromwich's 
Caſe, eſpecially as there was no Proof of it, 
and it does not appear they were regularly 
challenged for the King, is very much to be 
queſtioned ; but to tell the Jury, F they be- 
lieved the Priſoner to be guilty, (though there 
were not two Witneſſes) this was Satisfattion to 
find him guilty ; was certainly carrying Things 
a great deal too far; as two poktive Wit- 
neſſes are ever required in Treaſon. Nor did 


the chief Juſtice ſhew any great Impartiality, | 


| 


when he alarmed the Jury with the preteng. ,— 
ed Dangers that threatned them from the Pa. 31 0 I 


piſts, and telling them they had better rid the 
World of one Prieft, than three Felons; but 
this, as I have already obſerved, was to cur 
favour with the Faction. If he could have 
reſtored himſelf to the good Graces of the Po- 
pulace, by ſacrificing an old Prieſt or two, he 
would have thought it an excellent Expedi- 
ent; hut he lived to repent his Eaſineſs, and 
found his Enemies were not to be appeaſed by 
a leſs Sacrifice than that of his own Head, 
which they bid fair for afterwards, May all 
timerous Magiſtrates and 'T ime-ſervers meet 
with the like Fate. 


1679. The Trial of TroMAs Knox, (Servant to the Earl of Danby,) and Joux , 
LANE, for a Miſdemeanor, at the King's-Bench Bar, the 25th of N. 


31 Car. II. 
LAY 


vember, 1679. 31 Car. II. 
The Trial of 79 3 
Knox and 
Lane. 

The IndiF- 


HE Indictment charges, that the De- 
fendants, Knox and Lane, knowing 
that Oates and Bedloe had been Wit- 
neſſes againſt Coleman, Ireland, Grove, and 
other T raitors, who had been executed for 
their Treaſons; and knowing the Lotds 
Potis, Stafford, Bellaſis, Arundel, Petre, 
and Sir Henry Tichburne, were accuſed of 
Treaſon, and committed to the Tower, and 
ſtood impeached by the Houſe of Commons 
for the ſame ; and that Thomas Earl of Danby 
alſo was impeached of High-T reaſon and o- 
ther Miſdemeanors ; they the ſaid "Knox and 
Lane, intending to ſtifle the Diſcovery of the 
faid T reaſons, and to evade the Laws and the 
Proſecution of Juſtice againſt the ſaid Lords 
and Sir Henry Tichburne, did, on the 3oth of 
April in the thirty firſt Year of his preſent 
Majeſty, falſely and maliciouſly conſpire to 
ſcandalize the ſaid Oates and Bedloe, and to 
repreſent them as wicked Perſons, and Men 
of no Credit. And that the Defendant Knox, 
by the Agreement of the Defendant Lane, 
and one Osborne, did cauſe ſeveral Letters to 
be written, wherein the ſaid Oates and Bed- 
he were accuſed of conſpiring falſly to charge 
the ſaid Earl of Danby ; and ſuggeſting that 
Oates was a vicious Perſon, and would have 
committed Sodomy on the ſaid Lane; and 
that Knox, the better to effect the ſaid wick- 
ed Deſigns ; gave ſeveral Sums of Money to 
the ſaid Lane and Osborne, and promiſed them 
great Rewards. All which is ſaid to be con- 
trary to their Duty; to the Obſtruction of 
Juſtice, &c. 
The King's The King's Council, in opening the In- 
C-uncil's O dictment, obſerved to the Jury, that the 
Y Queſtion to be tried by them, was not whether 
the Lords, and others, charged with the 
Treaſons mentioned in the Inditment, were 
guilty of the Popiſh Plot; but whether the 
efendants, in this Indictment, were guilty of 
endeavouring to diſcountenance and ſuppreſs 
the Evidence, and of ſcandalizing the Wit- 
neſſes who were to give Evidence againſt the 
Lords, and the reſt of the Priſoners ; inform- 
ing the Jury, that the endeavouring to with- 
draw, or diſgrace the King's Evidence in any 


Caſe, was unlawful, but it was ſtill a much 
greater Offence in Caſes of High- Treaſon; 
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and as ſeveral Perſons had been attainted and 
executed for theſe Treaſons, the Defendants 
had affronted and diſparaged the Juſtice of the 
Nation, which was not to be endured. 

The Witneſſes being called, Mr. Radford neu 
was ſworn, and depoſed, that Richard Lane, i 
Father of the cee ee Lane, was 
one of the Veomen of the Guard, as the De- 
ponent alſo was; and that they being upon 
Guard together about a Vear before, Richard 
Lane, he Faker, told the Deponent, that Oates 
had attempted his Son, Fohn Lane, the Defen- 
dant, ſeveral Times, in order to commit Sodomy 
with him.----Samuel Oates, Brother to Titus, 
Oates, depoſed, that 2 Lune, the Defend- 
ant was Servant to his Brother Titus, and 
turned away twice; and he heard him ſay, as 
he was jeſting with the Servants, a Fortnight 
before he was turned away the laſt Time, that 
he did not queſtion, ere long to find away to 
get a thouſand Pounds, 

Sir William Waller depoſed, that as he was g, i 
attending the Committee of Lords appointedam Wan. 
to enquire into the Plot on the 29th of April 
laſt, a Complaint was brought before them, 
that Oates had attempted to commit Sodomy 
with his two Servants, Osborne and Lane: 
and thereupon the Lords ordered the Depo- 
nent, and Mr. Warcop, another Juſtice of 
Peace, to take the Examinations of Osborne 
and Lane: And Lane confeſſed, he had been 
ſeduced by Knox to betray his Maſter Oates, 
and ſwear ſeveral Things againſt him which 
Knox dictated; and Lane then produced ſeve- 
ral Informations, charging Oates with Sodo- 
my ; which he acknowledged had been car- 
ried by Knox, Osborne, and himſelf, to ſeveral 
Juſtices of Peace, charging Oates with at- 
tempting to commit Sodomy on the fa 
Lane, but no Juſtice of Peace would meddle 
with it. And that afterwards Knox took pri- 
vate Lodgings for Lane and Osborne, that 
Oates might not find them out ; perſuading 
them to ſtand faſt to what they had ſaid, and 
they ſhould not want a conſiderable Rewer: 
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G1 Car. Il faid Waller, and Mr. | 
SYS Jropped a Guinea at a Tavern, and ſaid he 


depoſed farther, before him, the 
1 Marcop, that "Knox 


would not give it them, becauſe then he could 
ſwear ſafely, he never gave them any Money : 
And that Knox told them, the ſaid Lane and 
Osborne, that the Lord Treaſurer Danby 
would never have ſurrendered himſelf, unleſs 
they promiſed to ſtand faſt by the Evidence 
Knox had dictated. Sir William Waller far- 
ther depoſed, that, as they were taking 
Lanes Examination, Knox wrote a Note to 
Lane, which was conveyed through the Door, 
of the following Tenor: Ve always clubbed, 
and you paid two Shillings at the Sugar-Loaf : 
Tear this. And that Lane confeſſed, it was 
agreed amongſt them, that if any one of 
them ſhould diſcover, the other two ſhould 
murder him: And that both Lane and Os- 
borne conſeſſed, that Knox ſaid, the Lords in 
the Tower would not be wanting to acknow- 
ledge their Kindneſs, in diſparaging the King's 
Evidence. | 
Sir William Waller depoſed farther, that 
Knox alſo was brought before him and Mr. 
Iſarcop, and to excuſe himſelf, ſaid, he re- 
ceived the Papers from Lane and Osborne, and 
that they told him they wrote them out, be- 
ing troubled in Conſcience, and defired him 
to go with them to a Juſtice of Peace: That 
Knox confeſſed, he dropped a Guinea, and 
alſo ten Shillings, upon a Bed one Morning, 
but ſaid, he lent it them, and they were to 
repay him again. Knox alſo confeſſed, that 
the Papers ſo drawn up and delivered to him, 
had been in the keeping of the Lord Latimer 
a long Time. | 
Juſtice Warcop depoſed to the ſame Effect 
as Sir William Waller had done, adding, that 
Lane, when he was before the Committee, 
begged their Pardon, and God's Pardon, for 
what he had ſworn againſt Oates, for it was 
all falſe: And that Knox acknowledged, he 
lay with Lane and Osborne, in ſeveral private 
Places, when Warrants were out for appre- 
hending them; adviſed them where to lie 
concealed, and paid for their Lodgings, but 
ſaid they were to pay him again; and that 
Osborne and Lane both ſwore that Knox paid 
for all, treated them ſeveral Times at the 


Tavern, and bid them call for what they 
would have. 


| Of Wiggins Wiggins, Servant to Bedloe, depoſed, that 


being with Knox at a Publick-Houſe, Knox 
deſired him to get Copies of his Maſter Bedloe's 
Papers, eſpecially ſuch as concerned the Lord 
"Treaſurer Danby, and to take a Journal of his 
Maſter's Actions, and the Names of thoſe 
that came to him; for the Lord Treaſurer 
had heard, that Lord Shaftesbury and the 
Duke of Bucks caballed with Bedloe againſt 
him : That Knox offered to carry the Depo- 
nent to the Lord Treaſurer, who would give 
him Encouragement, he ſaid; and that Knox 
added, Oates and Bedloe were two great 
Rogues, the King knew them to be ſo; and 


| When he had heard all they could ſay, he 


Thomas Dangerfield depoſed, that he was 


employed by the Lady Powis to carry Money 3! 
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to the Defendant Lane, in the Gatehouſe, ſe- f Danger 
veral Times, and particularly once he receiv- feld. 


ed twenty Shillings of Mrs. Celier, by the La- 
dy Powts's Order and ſent it to Lane; and 
that the Defendant Knox, deſiring Lane 
would write ſomething to ſignify he continu- 
ed firm, Lane wrote a Note of the following 
Tenor, (viz.) That he would die before he 
would comply with that Villain Dates, and if 
any good People would get him his Liberty, he 
would do the Catholicks great Service, by diſ- 
covering what he knew of Oates; declaring 
he wrote this from the Bottom of his Heart, 
and would die in it : T hat this Note been car- 


ried to the Lady Powis, ſhe and the Lord 


Pawis were much rejoiced at it; and he was 
told the Lady Powis was the greateſt Part of 


the next Day upon her Knees, giving God 


Thanks for the great Advantage their Cauſe 
had gained by it. 

That he (the Deponent) afterwards ob- 
tained Lane's Liberty, and carried him to 
Powis- Houſe, where he remained ſome Time; 
but afterwards the Lord Pow!:s thought proper 
to ſend him into the Country, and conceal 
him there: That the Deponent alſo was em- 
ployed to procure Knox's Liberty, but could 
not; however, Knox obtained his Libe 
afterwards by Mr. NeviPs Means: That the 
Deponent received ſeveral Papers from Knox 
containing a Charge againſt Mr. Oates, for 
attempting to commit Sodomy with Lane, 
which he ſent by Mrs. Celier, to the Lords in 
the Tower, who made their Remarks on them; 
and that Mrs. Celier directed the Deponent 
to draw up an Affidavit from thoſe Papers, 
and get Lane ſworn to it ; which he did, and 
it was ſworn before Sir James Butler: That 
Osborne alſo made an Affidavit, that Oates 
attempted to commit Sodomy with Lane, 
which Knox ſhewed to the Deponent, and 
ſaid it would do Oates's Buſineſs; and the 
Lady Powis afterwards furniſhed Knox with 
Money, underſtanding that his Circumſtan- 
ces were but low, and that (his Maſter) the 


Lord Treaſurer, did not ſupply him; and 


the Deponent let Knox have forty Shillings on 
his complaining of the Diſtreſs he was in, 
mug a Note of him, as if borrow'd of him- 
elf. ; | | 
Then an Information, that Knox had 
ſworn before a Juſtice of Peace, was read ; 
wherein he depoſed, that Osborne came to 
him, and told him he was Servant to Oates, 
and that he had heard Oates and Bedlze con- 
ſulting how they might deſtroy the Lord Trea- 
ſurer; and that his Conſcience would not 


ſuffer him to ſleep till he had revealed it: That 


Lane alſo came to him (the Deponent Knox) 
and gave him the ſame Account, and ſhewed 
him ſeveral Papers, which were Memorials 
relating to his Majeſty, the Queen, and the 
Lord Treaſurer : And that they both conjur- 
ed him (Knox) to keep the Thing ſecret ; for 
they were afraid, if it came to the Ears of 


would hang them: and that if the Deponent | Oates and Bedlae, they ſhould be murdered. 


was turned out of his Buſineſs, he ſhould have 


any Place in his Lord's Diſpoſal, 
No. 19. I, 


Mr. Withins, Counſel for the Defendant, 
Knax, obſerved, that the Indictment conſiſted 
5 A of 


Knox's In- 
ormatin, 
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1679. of two Parts: The firſt charged, that the De- 
37 Car. II. fendants, in April laſt, did conſpire againſt 


Wo 


haviour for three Years. Lane was — D 
to be ſet in the Pillory, to pay a Fine gf3! & l 
too Marks, and to be impriſoned for a 


The Defence Oates and Bedloe, who had diſcovered the 
Popiſh Plot, to take awa 
tion, and render their 
Credit. 

The other Part charged, that Knox had 
cauſed Letters to be written, as from Osborne 
and Lane, to himſelf, containing the Aſper- 
ſions above-mentioned ; but as to the laſt 
Part of the Charge, there had been no Man- 
ner of Proof made of it: And as to the firſt, 
he did not controvert, but that Osborne and 
Lane might have a Deſign to diſgrace Oates 
and Bedlee, and to draw his Client Knox in 
to countenance their Malice; but inſiſted 


of Knox by 


his Council, 


The Defence 


of Lane by 
bis Counſel, 


ſervations, 


their Reputa- 
eſtimony of no 


that he was not in the Contrivance, for that | ged 


they had ſhewn the Papers to ſeveral others 
before they brought them to Knox, nor did 
it appear in the whole Evidence, that Knox 
himſelf had ſworn any thing againſt Oates or 
Bedloe; there appeared only a great deal of 
Weakneſs in Knox, in believing ſuch idle 
People, which he hoped would not be thought 
a great Crime in a young Man, who had no 
Malice or ill Deſign in it; but apprehending 
he had met with a Diſcovery againſt his 
Lord's Life, was endeavouring to prevent it. 

Mr. Holt, Counſel for the other Defen- 
dant Lane, alſo inſiſted, that there had been 
Evidence given only of one Part of the Charge, 
in the Indictment; and that the Proof not 
being proportionable to the Charge, his Client 
ought to be acquitted, otherwiſe he might be- 
come liable to a ſeverer Puniſhment than the 


Crime proved would 5 
To which the Chief Juſtice anſwered, If 


We Chief there was Evidence enough to prove a Con- 
Tuſtice's Ob- trivance to diſcredit them, that was ſufficient. 


- -- Mr. Holt deſired to know, if the Jury 
did not find them Not Guilty generally, whe- 
ther they might not find them not guilty of 
writing the Letters. The Chief Juſtice an- 
ſwered, No; for if five Things were laid, and 
one of them proved, which tended to the 
Diſparagement of Oates and Bedloe, which 
was the Subſtance of the Charge that main- 
tained the Indictment, that was ſufficient; 
beſides, the Tranſactions between Knox and 
Dangerfield implied a Confederacy ; and Knox 
owned he took Lodgings for Osborne and Lane, 
and lay with them when Warrants were out 
againſt them. 

To which the Counſel for the Defendant 
Knox, replied, that Dangerfield ſwore that 
Lane brought him a Paper, containing the 
ſame Matter he brought to Knox, and that 
he got it ſworn before Sir James Butler; and 


if Dangerfield believed the Charge to be true, 


and carried Lane before a Juſtice of the Peace 


The Defen- 
Aasts convic- 
"red Fined, 


to ſwear it, why might not Knox believe it? 

However the Court acquainted the Jury, 
that the Caſe was ſo clear againſt the Defen- 
dants, that they did not ſee any occaſion to 
ſum up the Evidence; and the Jury laying 
their Heads together, without going from the 
Bar, found the Defendants GuiLTY. At 
which the People gave a great Shout; and the 
Defendant Knox was ſentenced to pay a Fine 


Pillered, and Of 200 Marks, to ſuffer one Year's Impriſon- 


impriſoned, 


ment, and to find Sureties for his good Be- 


Year ; which Sentences were executed upon 
them. 

Theſe were very difficult Times; the Fac. 
tion, by offering extravagant Rewards, haq 
raiſed up a Set of Witneſſes, that appeared 
ready to ſwear any Man out of his Lite, their 
Maſters were pleaſed to mark out for De. 
ſtruction. They began with Papiſts as mog 
obnoxious ; againſt whom it was not doubted 
their Evidence would be eafily credited ; but 
by degrees they proceeded to accuſe ſome of 
the belt and greateſt Proteſtants in the King. 
dom with being Popiſhly affected, and enga- 
in the ſame Deſign, to ſubvert the eſta. 
bliſhed Religion and Government ; and this 
was indeed the principal Deſign of the Fac- 
tion, in trumping up this Plot, a Stratagem 
of their F * a revived to charge the 
Friends of the Church and Government with 
being Popiſhly affected, and endeavouring to 
introduce arbitrary Power, in order to ſub- 
vert both Church and State themſelves, 
and eſtabliſh Presbytery, and a Republi- 
can Form of Government in the room of 
them. There was a Conſpiracy indeed, to 
deftroy both our Religion and Government 
by the Presbyterians, as appeared a very little 
afterwards, and they had the Cunning to 
throw it yon, (he ** who finding their 
party every cut off by falſe Witneſl 
artfully 8 by that 11 Shafter 
bury, endeavoured to countermine his Pro- 
jets, by offering Rewards to the Witneſſes 
hired to ſwear againſt them; and by endea- 
vouring to expoſe the ſcandalous Lives of 
ſome of thoſe raſcally People, dubbed with 
the Character of the King's Witnefles ; and 
ſince ſuch vile Arts were uſed to get innocent 
Men condemned, ſurely the Perſons charged 
with ſuch Crimes, could not be much blamed, 
eſpecially by the FaQtion who taught them 
the Way, for endeavouring to fave their 
Lives by the like Means ; as others endea- 
NN to murder them under a Colour of 

aw. 

Knox depoſed upon Oath, that both Osborne 
and Lane firſt came to him, and offered to 
ſwear Sodomy againſt Oates; and that both 
Oates and Bedloe were in a Conſpiracy to take 
away the Life of the Lord Treaſurer Danby, 
which ſeems much more probable, than that 
Knox ſhould frame ſuch a Story, and deſire 
them to ſwear it, if the Characters of the 
reſpective Parties be conſidered; eſpecially 
as it is evident that the Witneſſes ſometimes 
tampered with the Faction, and ſometimes 
with the Lords in the Toter, to ſee which 
they could make the moſt of; and when they 
found the Lords (particularly the Lord Trea- 
ſurer) not inclinable to anſwer their Expec- 
tations, they betrayed the Inſtruments con- 
cerned in theſe kinds of Negociations, in or- 
der to raiſe their Merit, and entitle themſelves 
to the greater Rewards from the Faction. 

But further, it is very certain that Oats 
had been charged, and was generally eſteem- 
ed guilty of many flagrant Crimes (and eſbe- 
cially of Perjury and Sodomy) long Ry 
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became a Witneſs of the Popiſh Plot; and 


Il. 10 wonder if the Noblemen he endeavoured 


to deſtroy by his Perjuries, made ſtrict En- 

iries into theſe Particulars, in order to take 
off the Credibility of his Teſtimony. This 
was no more than Self-preſervation prompted 
them to, and was very far from being Cri- 
minal, though it was a very difficult and 
dangerous Task at this Time, when the 
People were ſo infatuated as to look upon 
every Man to be a Papiſt and a Traitor to 
the Government, who offered to enquire in- 
to the Characters of thoſe infamous Wretches. 
Knox, no doubt, hoped to do his Maſter, the 
Earl of Danby, great Service in diſcovering 
the Deſigns the Faction had againſt him; 
and encouraged Osborne and Lane in ſwear- 
ing their * before a Juſtice of Peace, 
though his Maſter, it ſeems, refuſed to ſup- 
port him in it, leaſt it ſhould caſt an Aſper- 
ſion upon him, and prove diſadvantageous to 
his Cauſe, for he knew Shaftesbury's Arts; 
and that he would either corrupt or terrify 
them to retract what they had ſwore, as he 
had done by Dangerfield, who at firſt was an 
Evidence for the Popiſh Lords, and after- 
wards made an Evidence againſt them by 
ſome ſuch Means. 

As to Oates's ſcandalous Life, there are 
ſome Men perhaps that will give more Cre- 
dit to Biſhop Burnet, than any other Writer 
in this Matter, who ſpeaking of the Credibi- 
lity of the Plot, in the firſt Volume of his 
poſthumous Hiſtory, ſays, Titus Oates was 
the Son of an Anabaptiſt Teacher, who con- 
formed and went into Orders, as his Son the 
Evidence alſo did: That the Son was an ig- 
norant Man, proud, ill-natured, and haugh- 
ty, and Complaints had been exhibited a- 
gainſt him, for very indecent Expreſſions con- 
cerning the Myſteries of Chriſtianity : That 
he had alſo been proſecuted for Perjury ; and 
being Chaplain to a Man of War, was diſ- 
miſſed upon Complaint of ſome unnatural 
Practices not to be named: Being admitted 
afterwards Chaplain to the Duke of Norfolk, 


and diſcovering an Inclination to Popery, 
Hutchinſon, a Jeſuit of that Family, had the 
Honour of his Converſion, who being ve 
intimate with the Biſhop, told him, that 
Oates and the Jeſuits were always in ill 
Terms; and they allowing him but Nine- 
pence a Day, Hutchinſon often relieved him : 
That the Jeſuits, wanting to get rid of Oates, 
ſent him beyond Sea, which made it unlikely 
he ſhould be truſted with their Secrets. 

That the Biſhop talking with Oates about 
the Plot, Oates broke out into a mighty Rage 
againſt the Jeſuits, ſaying, he would have their 
Blood; and it being demanded of him, what 
it was prevailed on him to change his Re- 
ligion and turn Papiſt, Oates ſtood up, and 
laying his Hand upon his Breaſt, ſaid, God 
and his holy Angels knew he never changed, 
but went amongſt them on 8 to betray 
them; which gave the Biſhop ſuch a Charac- 
ter of the Man, that he never afterwards had 
any Regard to what he ſaid or ſwore. 

As to Bedloe, the Biſhop ſays, at his firſt 
Examination before the Secretary of State in 
bis Majeſty's Preſence, he declared he knew 
nothing of the Plot; but being examined at 
the Bar of the Houſe of Lords the next Day, 
he pretended, of his own Knowledge, to 
make a full Diſcovery of the Plot, and to 
confirm Oates's Teſtimony, which convinced 


—— 
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the King, that ſome body had practiſed upon 


him fince his Examination before the Secre- 
tary, and inſtructed him what to ſay : The 
Biſhop adds, that Bedlze had led a very vi- 
cious Life, and gone by falſe Names, where- 
by he had cheated ſeveral People ; that he had 
alſo perſonated a Man of Quality in France 
and Spain, where he lived by Cheating ; ſo 
that he could not think he made this Diſ- 
covery out of Conſcience, as he gave out. 

On the other Hand, I do not find any thing 
objected to the Character of Knox before this 
Trial; and all that he ſeems to be convicted 
of here, was an honeſt Zeal to ſerve his Ma- 
ſter, and the reſt of the Lords that were 
falſely accuſed. 
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F 1c, n The Trials of LIONEL ANDERSON, WILLIAM RussEL, CHARLES 1679. 1 
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PaR1s, HENRY STARKEY, JAMES CoRKER, WILLIAM MARSHAL, ww 


and ALEXANDER LUMSDEN, Popiſh Prieſts, at the Old-Baily, London, 
on the 17th of Fanuary, 1679. 31 Car. II. 


| The Charge, , I HE Indictment charges them with 


I Trials o 
& Anderſon, 
S.. 


The Priſoners making no Challenges to the 


High- Treaſon, in remaining in Eng- Jurors, the firſt twelve in the Panel were 


land after having taken Popiſh Or- ſworn. | 

ders, contrary to the Statute of 27 El:z. | Then Mr. Anderſon ſaid, as to the Crime Anderſon 

To which they all pleaded Not Guilty, ex-| of remaining in England, with which he was Pladt, he 
cept Corker and Marſhal, who objected, that | charged, he ſtaid here by the King's expreſs// an rs 
they ought not to be arraigned for High-| Command, and had an Order for it from the — 41 
I reaſon again, becauſe they had e been | Council-Board : To which the Court anſwer- r 
tried for High-Treaſon and acquitted; but] ed, if he had ſuch an Order, he muſt apply 
the Court told them, the former Trial was | himſelf elſe where; their Buſineſs here was 
for being in a Plot againſt the King and Go- | to try him on the Statute on which he was 
vernment ; and this Indictment was, for re- indicted. | 
maining in England after they had accepted | The King's Counſel proceeding to open 
Popiſh Orders; whereupon they pleaded Not | the Inditment, obſerved, that this Statute, 
Guilty, as the reſt had done, on Which the Priſoners were indicted, had 


been 


370 


A CRITICAL REVEEW ff 


1679. been made above an hundred Years ; but that | 
* Car. H. thro the Lenity of our Princes, it had lain 
Ne em. dormant till this Time; and that the Reaſon 
demned on of reviving it now, was the Practices of the 
32 opiſh Prieſts to ſeduce the People, and in- 
25 cite Rebellions againſt the Government, 
revived en which firſt gave Occaſion to the making of 
2 84 „it, and at preſent made this Proſecution ne- 
of the Pri ceſſary: That it was not purely for being 
againf! che Prieſts they were indicted, but for remaining 
Grvernment. in England after they had received Popiſh 
Orders, acknowledging foreign Authority, 
and rejecting that of their Sovereign. 


Dangerfield's 
incredible E- 
vidence, 


depoſed, that being a Priſoner for Debt in the 
King's-Bench, in May or Fune laſt, he went 
to Confeſſion to the Priſoner Anderſon ; and 
having received Abſolution from him, Ander- 
ſon ſent him to another Prieſt that was ſaying 
Maſs, to receive the Sacrament ; after which 
he returned to Anderſon again, who gave him 
a Toleration to go and be drunk with one 
Stroud : For the Deponent was employed by 
the Catholicks to endeavour to bring over 
Stroud to be a Witneſs for the Lords in the 
Tower, and to invalidate Bedloe's Teſtimony; 
and the Deponent demanding of Anderſon, if 
he might lawfully get drunk juſt after re- 
ceiving the Sacrament ? Anderſon replied Yes; 
he gave him Authority to do ſo, it being for 
the good of the Cauſe. 
Anderſon thereupon ſaid, here I am upon 
my Life and Death, and I wiſh that all 
the Puniſhments of Hell and Damnation may 
come upon me, if ever I opened my Mouth 
to this Rogue about any ſuch Buſineſs, 
T he Court told him, they muſt not ſuffer 
Jes, 19a Be ſuch Language; to which po on replied, if 
ble Wieſe. : Dangerfield and he were ſo well acquainted, 
ſome body muſt have feen them talk together 
one time or other; and if he. could produce 
one Perſon that would teſtify he ever ſaw him 
ſpeak to this Witneſs, he would be hanged, 
and ſay no more: That Witneſſes ought to 
be creditable People ; and this Man had been 
pilloried twice, broke Priſon once, and com- 
mitted many heinous Offences ; and that his 
Teſtimony againſt Colonel Manſel, whoſe 
Blood that Villain deſigned to have ſhed, was 

not admitted, upon that Account. 

But the Court told Anderſon this would not 
avail him, unleſs he could produce the Record 
of his Conviction: Then Titus Oates was pro- 
duced as a Witneſs, who depoſed, that Ander- 

ſon was a Prieſt, and he had heard him ſay 
Maſs. 


His further Whe 
Defence, 


Anderſon ob- 


reupon the Priſoner acknowledged he 
had ſaid Maſs, but ſaid that was no Proof of 
his being a Prieſt; and that the Law made a 
Difference, and only ſet a pecuniary Penalty 
of 200 Marks, and a Year's Impriſonment 
upon one that ſaid Maſs; and there was no 
Proof of his receiving Orders from the See 
of Rome. 

The Chief Juſtice replied, if this Statute 
could never have any Effect, or a Prieſt be 
convicted on it, unleſs they could produce 
Witneſſes that ſaw him take Orders, then 
indeed he might avoid the Statute : But when 
it was plainly proved, that he had done thoſe 
Acts which none but Prieſts were allowed to 


The Witneſſes being called, Dangerfield 


* 


— 
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do, it muſt convince all the World that this 77 
Iſſue whether he was a Prieſt or not, way 3! Ca, x 
well proved, | why 

Anderſon demanded, if they could prove him 
to be an Engliſhman ? Oates anſwered, he had 
heard the Priſoner ſay he was an Engliſhman, 
and the Son of an Englih Gentleman. And 
Bedloe appeared, and depoſed, that he was x 
Prieſt, and an Engliſhman, Son of Mr, Au 
derſon, a Gentleman of two or three hun- 
dred Pounds per Annum in Oxfordſhire; he 
knew his Father very well: Anderſon replied, ney, 
was I guilty of being acquainted with ſo great 
a Rogue as this Fellow, I would have been ©: 
my own Executioner, and not have expected 
my Sentence here: My Father has the Ho- 
nour to be well known to my Lord Chie* 
Baron, who knows this to be falſe. 

W hereupon the Lord Chief Baron faid, 
Mr. Anderſon was the Son of a Gentleman 
of Quality in Lincolnſhire. 

And yet, ſays Anderſon, this Rogue can 
ſay this upon Oath ; but indeed his whole 
Life has been full of ſuch Miſtakes, 

Prance then depoſed, he had heard thePri- 
ſoner ſay Maſs at Wild- Houſe ſeveral Times, 
Anderſon anſwered, he could prove he ne- Arteriy; 
ver ſaid Maſs at 1 for ſome of DH 
thoſe Fathers would have had him excom- 
municated, for writing for the King's Tem- 
poral Juriſdiction over all his Subjects, inde- 
pendant of the Pope, as appeared by a Letter 
from the Biſhop of London on his Behalf. He 
was known, he ſaid, to moſt of the digni- 
hed Clergy in England, and would not deny 
his having ſaid Maſs ; but he had not faid 
Maſs in any Popiſh Chappel theſe ten Years: 
He would not tell a Lye to fave his Life, or 
to take away the Life of the greateſt Villain 
upon Earth ; no, not of that Rogue (pointing 
to Dangerfield); but I proteſt, my Lord 
(faid he) there is not one Word that has 
been ſworn againſt me true, unleſs what Oates, . 
depoſed concerning my ſaying Maſs; and IIa 
can prove to your Lordſhip by Authority, a 
that it was the Opinion of all the Judges, a- Teen. 
bout nine Years ago, delivered to the King 
and Council, that this Law was only made 
in terrorem. 

The Court anſwered, he muſt not be per- 
mitted to talk thus; would he arraign the 
Judges? *T was true, the Statute had not been 
rigorouſly put in Execution, till they them- 
ſelves gave Occaſion for it : But now it ap- 
peared neceſſary for the Preſervation of the 
King's Life, againſt which there were ſuch 
Conſpiracies. | | 

Then Anderſon deſired three Things might 1 
be proved: Firſt, that he was an Engliſbman ee Fatt 
Secondly, that he took Orders from Nome; 
and thirdly, that he did abide in England con- 
trary to the Statute ; for this being a Penal 
Law, the Facts ought to be proved poſitively, 
and the Perſon accuſed was not to be preſumed 
galley from Circumſtances. | 

The Court anſwered, The Firſt he had 
proved himſelf, by appealing to the Chief 
Baron ; and the "Mn. his being a Prieſt, 


he had acknowledged. bis 
urges 1 


Proceedings till they knew the 


Then Anderſon deſired that they would ſtop 
ing” 8 Plea- 
ſure; 


Loyalty- 


=> ay. 
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| Evidence, 


for he had given ſeveral Teſtimonies of 
ro Loyalty 1 to the Govern- 
ment: But the Court told him, the Jury 
muſt now try the Fact, and declared that the 
Proof was abundantly ſufficient to convict 
ww: Corker being brought upon his Trial, 
Oates, Bedloe, and Prance, all depoſed, they had 
heard him ſay Maſs, and perform other Parts 
of his Function. | 

To which Corker only anſwered, he had 
not ſaid Maſs at ſome of the Places the 
Witneſſes mentioned. 

Then Mr. Marſhal was ſet to the Bar, and 
there being but one Witneſs of his being a 
Prieſt, Witneſſes were called, to prove he 
acknowledged himſelf a Prieſt in Court, at his 
Trial for the Plot; which the Court obſerved 


was very hard, and ſuch "Teſtimony as ought 


not to have been made uſe of. 

Marſhal inſiſted that Oates's Teſtimony be- 
ing found falſe at his former 'T rial, he ought 
not to be credited now ; but he was anſwered, 
a Witneſs might ſwear true, though the Jury 
did not believe him. | 

Mr. Ruſſel being brought to the Bar, and 
proved to be a Prieſt by three Witneſſes, did 
not offer any thing in his Defence; whereupon 
Charles Paris was brought upon his Trial, and 
Prance teſtifying he had heard him ſay Maſs 
two Years, or two Years and a half before. 
'The Priſoner defired the Witneſs might be 

ſitive as to the Time, or it would be im- 
poſſible to diſprove him ; but the Court an- 
ſwered, a Man could not be poſitive as to 
the Time; however, he produced Witneſſes 
to prove he was at Vindſor about the Time 
the Witneſſes ſwore he was in Town, and 
deſired he might give the Venetian Ambaſla- 
dor's Letter in Evidence, who teſtified he had 
never officiated in his Family ; but Paris was 
told this was no Evidence. 

Then Mr. Starkey was brought to the Bar; 
and Oates depoſed, that he heard him ſay 
Maſs about three Years before, conſecrate 
the Hoſt, and receive the Sacrament in both 
Kinds, in a Prieſt's Habit; and Starkey de- 
manding of this Witneſs, what a Prieſt's Ha- 
bit was? Oates anſwered, he had a Thing 
about his Neck, and a Surplice, and a Thing 
about his Arm; the Surplice was girt about 

im. 
Starkey replied, that Oates neither knew a 
Prieſt's Habit, nor the Difference between Ha- 
bits and Ornaments; that his Habit was a 
Caſſock down to the Ground, and a Side 
Cloak ; that his Ornaments were not a Sur- 
plice, but an Albe that falls to the Ground, 
with other Things beſides : He inſiſted that 
there was no Proof of his taking Orders, and 
if he was notin Orders, it could be no Maſs; 


for it was the Prieſt that made the Maſs, and 


not the Maſs the Prieſt ; and he had known 
a Lay-Man, a Proteſtant, ſay Maſs about 
London, and at laſt ſtole the Chalice; his 
ame was Gardener. I 
Then Prance depoſed, he had heatd Star- 
key ſay Maſs at ſeveral Places, and heard him 
fay, he had faid Maſs in the late King's Army. 
Starkey anſwered; he never did 3 but he 


appeared for the King, when he had not | 


Ne. 19. II. 


above five hundred Men in Appearance for 1679. 
him; had ſpent above four thouſand Pounds 3* Car. II. 
in the King's Service, and loſt a Leg by a... 
Cannon Shot; and when he was. baniſhed, arges bi, 
had but three half Crowns left in the World. Services for 

The Court replied, whatever he had me- ©": 
rited by his Service, he had beſt apply to the 
King '& Mercy ; but the Jury could take no 
Notice of it. 

Starkey ſaid, he was baniſhed by the Uſur- 
pers into France fourteen Years, becauſe he 
refuſed to take the Engagement never to bear 
Arms for the King; and he had diſcovered a 
Plot againſt the King's Life. 

The Court anſwered, they were only to 
try whether he was a Prieſt or not; and told 
the Jury, there were two Witneſſes of it, and 
if they believed them, they ought to find him 

ilty. | 
"I ander Lumſden being brought upon his r,ym@gen's 
Trial, it was proved, by three Witneſſes, he Trial. 
had exercis'd the Prieſt's Function: To which 
he objected, that this was no Proof of his be- 
ing a Prieſt ; but the Chief Baron, in his Di- 
rections to the Jury, told them, there was 
no Neceſſity they ſhould have Proof of a 
Prieſt's Ordination ; but if it was proved he 
had exerciſed the Office of a Prieſt, it was 
ſufficient Evidence to convict him; but that * 
Mr. Lumſden's Caſe differed from the reſt: 1 
As he was a Scotchman, the Court were in agected bim, 
Doubt whether he was within the Statute ; being 4 
for the Words being within the King's Domi- Scotcbman. 
nions, they queſtioned whether they extend- | 
ed to a Native of Scotland, which was not 
under the Dominion of the King of England 
at the Time of making that Statute ; and 
therefore they directed the Jury to find a ſpe- 
_ OO to him. , 

he Jury, after a ſhort Receſs, brought in 3 f, 

the firſt fix Priſoners GuiLTY ; and 1 to — 24 
Lumſden, they found that he was a Prieſt, 
and that he Was remaining in England, as the — Jpec 7 
Indictment charged; but that he was born at roo 2 
Aberdeen in Scotland, and whether he was 
guilty of High-Treaſon, they left to the De- 
termination of the Court. ; 

All the Priſoners (except Lumſden) being 
brought to the Bar again to hear their Sen- 
tence, and having nothing more to offer a- 
gainſt pronouncing Judgment, than they had 
already urged at their Trials, the Recorder 
made a Speech on the Occaſion ; wherein he 2 
obſerved, that neither the Law on which they J's Ss 
were convicted, nor the putting it in Execu- befre Judg- 
tion at this time, were unreaſonable : That . | 
the King ought to be acknowledged Supreme 
Head and Governor in his Dominions ; and 
ſuch Perſonsas were for transferring their Al- 
legiance to a Foreigner, and giving him a 
Power to depoſe the King, and diſpoſe of his 
Dominions, as every one did who accepted 
Orders from the See of Rome, muſt be thought 
to deſerve the greateſt Puniſhment ; and if 
Care was not taken of thoſe who profeſſed 
fuch Principles, and preached ſuch Doctrines, 
they ſhould ſoon ſee an End of their Govern- 
mentandReligion too; and ſince they were now 
endeavouring to put theſe Doctrines in Prac- 
tice there could be noReaſon alledged, but as the 
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tebeir Trial, 


The Charge, 


had withdrawn himſelf to a- Place of Safety, 


Dugdale': 
Evidence. 


could not help it; and he did not ſee her again 


Occaſion of making the Law was revived, ſo 
the Execution of the Law ſhould revive with 
it: After which the uſual Sentence in high 
Treaſon was pronounced; but they were re- 
prieved from Time to Time, and never 
executed. 

The King's Counſel ſeem to admit, that 
this Law, making it high Treaſon for an Eng- 
1; Popiſh Prieſt to remain in the King's Do- 
minions, was never put in Execution, till the 
pretended Popiſh Plot ; when it was taken for 
granted that all ſuch Prieſts were in a Con- 
ſpiracy, with the reſt of the Papiſts to murder 
his Majeſty, and to ſubvert our Religion and 
Government; and we find three or four Po- 
piſhPrieſts were actually executed, on the Bor- 
ders of ales, ſome few Weeks before, on this 
general Surmiſe without anyProof of their be- 


ing in a Plot againſt the Government, though þ have met with better 


it was not thought fit to execute theſe, who 
were condemned in the Capital City; not 
only becauſe their Loyalty was conſpicuous to 
all the World, but leſt the Catholick Powers 
ſhould be alarmed at it, and retaliate it on the 
Proteſtant Clergy abroad. 

Indeed the King and the Adminiſtration | 
were always averſe to theſe rigorous Proceed- 


ings againſt the Papiſts, purely for their Re. 7. 
ligion; but were puſhed upon it by the Fac. 31 Cl, 


tion, that they might have a Handle to cha 
the Government itſelf, with favouring Po 
Yo if they refuſed to let theſe ſanguinary 
aws, that were made only in terrorem 
be put in Execution: But when they pro- 
ceeded to accuſe Men of the moſt approved 
Loyalty, who had loſt their Fortunes in the 
Royal Cauſe, been plundered, wounded and 
baniſhed, for adhering to the King and Roy- 
al Family, it was thought high Time to put 
a Stop their Rage; and though by their Cla- 
mours they prevailed to have theſe Gentle. 
men brought upon their Trials, yet, when 
their Loyalty appeared 10 eminently in the 
Defence they made, it convinced all Men of 
Senſe and * that they ought to 
reatment: It is obvi- 
ous, that the greateſt Reaſon the Faction 
were prejudiced againſt them was their con- 
ſpicuous Loyalty: It was not becauſe th 
conſpired againſt the King's Life, but be- 
cauſe they had contributed ſo nobly to the 
Support of the Monarchy, when their rebel- 
lious Fore-Fathers attacked and overturned it, 
that they would have ſacrificed them. 
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The Triel of JouNn TAsBoROUGH. Gent. and Anne PRICE, Spinſter, 4, 


for Subornation of Perjury, at the 
1679. Hil. 32 Car. I. 


H E Indictment recites, that }hite- 

bread, Harcourt, Langhorn, and 0- 

| thers had been convicted and attainted 
of High-Treaſon in conſpiring the Death of the 
King, and that Dugdale was a Witneſs a- 
gainſt them: That the Defendants, intend- 
ing to ſtifle the Diſcovery of the ſaid Trea- 
ſons, did, before the Trial of the ſaid Har- 
court, ſuborn and endeavour to perſuade the 
ſaid Dugdale not to be a Witneſs at the ſaid 
Trial; and after the Trial, did ſuborn and 
ſolicite the ſaid Dugdale to retract and deny 
his Evidence, and promiſed him large Sums 
of Money to induce him ſo to do; adviſed 
him to withdraw himſelf, and importuned 
him to ſign a Note, importing, That he had 
ſworn falſely againſt the Catholicks, and that, 
knowing he had many powerful Enemies, he 


in order to make a full Diſcovery, &c. And 
to prevail on him to ſign the ſaid Note, pro- 
miſed him many great Rewards. 

The Witneſſes being called, 

Stephen Dugdale depoſed, that the Defend- 
ant, Mrs. Price, having been a Servant with 
him in the Lord Aſton's Family, when he 
came up to London to be a Witneſs for the 
King, he ſent for her, and they uſed to con- 
verſe much together ; and that, in Fune laſt, 
the Night before Harceurt's Trial, ſhe would 
have perſuaded him not to give Evidence a- 
3 Harcourt, becauſe he was her ghoſtly 

ather; but the Deponent anſwered, he 


a pretty while: However, ſhe was afterwards 


reconciled to him, and came to him again in 


King's-Bench Bar, the Third of, Feb,” 


Cu. ll. 
Wo 


| September laſt, telling him, ſhe came from 


great Perſon, and if he would retract his Evi- 
dence, and go to Flanders, he ſhould havea 
thouſand Pounds ſecured to him in a Mer- 
chant's Hands, which he ſhould receive when 
he returned to give Evidence for them ; tel- 
ling him he muſt take the Plot off the Catho- 
licks; and throw it on the Proteſtants : That 
the next time ſhe came, he demanded of her 
who was the great Perſon ſhe came from ; 
and ſhe telling him from the Duke of Vert, 
the Deponent immediately went to the Lord 
Shaftesbury and Mr. Hampden, and acquaint- 
ed them with it; and that they directed him 
to goon a little farther, and trepan her, that 
they might diſcover the whole Deſign ; and 
accordingly he gave her Encouragement, and 
got Dr. Chamberlain and his Clerk concealed 
in a Place where they might hear his Diſ- 
courſe with Mrs. Price ; after which he asked 
Mrs. Price, who firſt propoſed this Matter? 
and ſhe anſwered, ſhe did. 

That Tasborough, the other Defendant, 
came firſt to the Deponent in October laſt, 
and ſaid, Mrs. Price acquainted him he would 
come over to them, and he gave Tasborough 
Encouragement to believe fo ; whereupon 
Tasborough ſaid, he was come from the Duke, 
to confirm what Mrs. Price had promiſed, 
and it ſhould certainly be made good, and he 
ſhould have the Duke's Protection: That, if 
he did come over to them, it would be 3 
very charitable Act, and like a Chriſtian ; 
and if he had done amiſs, he might have 2 
Pardon for it : That they produced the Note 
mentioned in the Indictment, for him to hgn i 


88 iner 373. 
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id, it was nothing but what Chamber while he converſed with Mrs. Price, 16579. 

Arq Ai ; and, = the Depo- | and depoſed that they heard her tell Dugdale, 3? * 
: nent's Importunity, Mrs. Price left the Note the SpaniſpAmbaſſador was unwilling to treat 

with him, and he gave it to Dr. Chamberlain | with him, becauſe his Interpreter was out of 

to copy. Town, and it would be dangerous to truſt 

That he afterwards met Mr. Tazboreugh another; but that the Duke of York would 

and Mrs. Price at the Six Cannes in Heolbourn, protect him, and pardon him, and give him 1 

and they told him, that it was the laſt time | a thouſand Pounds to maintain him; and 1 

they would meet him, if he did not then ſign Dugdale ſaid, you know, Mrs. Price, that I 

the Note ; that his Refuſal would be much | did not begin this Intrigue, but you propoſed 

to his Prejudice, and they ſhould not be able | it to me; and ſhe owned ſhe propoſed it. 

to do any Thing for him, unleſs he ſigned it | Sir Robert Southwell, Clerk of the Council, da; Ar i 

before the Duke went to Scotland: And that, | being ſworn, depoſed, that Mrs. Price was | } 

1 


once before this, Mrs. Price pretended to go | examined before the Council the 23d of O7- 
to Windſor about the Buſineſs, and get his | ber, and it heing demanded who tramed the 
Pardon, telling him the Duke would protect aboveſaid Paper, ſhe anſwered, ſhe indicted it 
him: That Tasborough directed him alſo to | herſelf, and one Mrs. Man wrote it out for 
apply to the Spaniſb Ambaſlador, and he | her: And that Mr. Tasborough being examin- 
would write Letters to Flanders in Behalf of | ed alſo, acknowledged he told Dugdale, that 
the Deponent ; but he could never find the | unleſs he ſigned it, he could procure him no 
Duke countenanced the Matter, or knew of | Favour ; for that was to be the Foundation, 
it, though they uſed his Name. He depoſed | to teſtify that he was a Man of that Sorrow 1 
farther, that they told him, before the Duke | he had expreſſed himſelf to Mrs. Price. | (8d 
would believe him real, he muſt ſubſcribe to | Then Mr. Sanders, Counſel for Mrs, Price, Ii. Price; I 
the Note: That the thouſand Pounds were | entered upon her Defence, and ſaid, It was 's a4 We 
prepared for him; he ſhould go to Flanders, true Mr. Dugdale and Mrs. Price were Fel Tf 
and be maintained and protected there; and | low-Servants in the Lord 4/on's Family, and 1 
objecting his Fears of the Inquiſition, if he | Dugdale had promiſed her Marriage, though 
went to Flanders, Mrs. Price asked him, if | he thought fit afterwards to deſert her : "That 
he could not be content to be in a Proteſtant | upon his coming to London, he renewed his 
Earl's Houſe, and not go beyond Sea, Courtſhip ; and it was not unlikely, as ſhe 
That diſcourſing once with Tasborough | was a Papiſt, ſhe might ſolicit a Man ſhe had W./ 
about Sir George Wakeman's Trial, he obſer- | an Intereſt in for her Party; but it was pro- '" 
ved what a Progreſs had been made, by ac- | bable, the Story of ſuborning him was framed 
quitting Sir George : The P roteſtants them- | by Dugdale himſelf, which was baſely done by 
ſelves were now at a Stand, he ſaid, J/hether | one with whom he had contracted Mar- 
there was a Plot or not; adding, if you come | riage. 
over to us, it will overthrow all; as for | The Chief Juſtice ſaid, It was much th 
Oates, Bedloe, and Prance, they ſhould ſoon | ſhould be contracted, when ſhe told him he 
do their Buſineſs, was a great Rogue. 
Then a Copy of the Note mentioned in | Mr. Sanders anſwered, He deſired it might 
the Indictment was produced, and proved to | be obſerved, that it was after ſhe had told him 
be a true Copy. he was a Rogue that he pretended ſhe had ſu- 
Wright's ------ right, being ſworn, depoſed, that | borned him. | 
Evidence. he heard Mrs. Price deſire Dugdale to be | Mr. Juſtice Pemberton replied, And there- 
kind to Father Harcourt ; and another Time | fore ſhe thought him fitter for her Purpoſe. 
he heard her ſay, ſhe had been to viſit Har- | To which Mr. Sanders anſwered, If ſhe 
court, who took her in his Arms, and faid, | had an Intent to ſuborn him, ſhe would not 
do not cry for me, I die in a good Cauſe ; | have called him Rogue to his Face ; that was 
and ſhe added, if the King commanded her | npt the Way to inſinuate herſelf. 
to be burnt at a Stake, ſhe would ſubmit to] Then Sir Fohn Nicholas depoſed, that The P-i- 
it, and fo would the whole Party; where- | Dugdale acknowledged before the Council, 5% i- 
upon Dugdale ſaid, while you ufe theſe he had made ſome Propoſals of Marriage to“ 
kind Expreſſions, you would cut off his | Mrs. Price, but ſaid there was no Contract. 
Head ; and Mrs. Price replied, you are a| Other Witneſſes depoſed, that Dugdale 
Rogue, I am ſatisfied; and often faid, there courted and kept Company with Mrs. Price 91 
were not four greater Rogues on this Side after he came up to Town : Upon which her OM 
Hell than the King's Evidence, (Oates, Bed- | Counſel obſerved, that ſhe kept him Compa- 
loe, Prance and Dugdale.) ny on that Account, and not with an Intent 
The Chief Juſtice obſerving, it was ſtrange | to ſuborn him to retra& his Evidence. To 
the ſhould tamper with him after ſhe had called which the Court replied, Why did you write 
him Rogue, the King's Counſel anſwered, | that Note then ? 
who ſhould ſhe tamper with, but one ſhe | Mr. Pollexfen, Counſel! for Mr. Tashorough, Tasbo- 
thought a Rogue ? ſaid, that, notwithſtanding any Evidence that rough's He- 
ron Ei- Croſs, the Vintner, depoſed, That Mrs. | had been given, his Client might be very in- 38 
1 Price came oſten to his Houſe, in June and | nocent ; for it appeared Mrs. Price told him, 
Wee laſt, and uſed to ſend for Dugdale; and | that Dugdale was ſorry for what he had 
e heard them diſcourſe concerning Harcourt, | ſworn, and would retract his Evidence 3 and 
"BY but did not know what it tended to. Dugdale himſelf ſaid, he ſeemed to conply, 
kin: ge, Then Chamberlain and Cleave his Clerk | and treated as if he was yielding. 
., Were ſworn, who lay concealed in Dugdal:'s | 


- 6 —— o—___ — bt 4 - 
i be 
T 4: — 2 


— 


. 
Song 


g— 
- 


— „ — OO + 
EPEA 


— ——_ 


* 
— —— 
— — 1 


© - — 
oo. OG 
* 


** 


9 > — —— — 
TIT = 4 
4 «. 
2 - : 


Mr. 


- . - 
— ˖ — 
PF» U p — 
* 


——  - ow — — 


— — — 7 n 


9 


——— — — — £ * 5 * 
4 — — — * - + - — 
— „„ „ r rere 
F 8 — 
—— - * . 2 0 44 * w > — 2 „ 4 7 y 2 . 
— ->- — ew w _ _ — * — 
+» —_— _ _ —_ 3 1 As » 4% 1 * = 4. 4%. 
_ , —_ — = g © I ̃ _ * * * = 
— . * _ 
” - 5 — a — 4 s ———— 
. - — 4 . * 
- 2 & — 
— * — „2 — 
* 


— — 
— 


374 IRI WEVIBW & 


1679, Mr. Juſtice Pemberton thereupon obſerved, 
32 Car. H. that Tasborough ſaid, Mrs. Price acquainted 
him with the Propoſal ſhe had made of a thou- 
ſand Pounds, and he was the Man t hat was 

to confirm the Promiſes ſhe had made. 

The Chief Juſtice alſo obſerved, That Tas- 
borough told Dugdale, if he would retract his 
Evidence, according to the Note that was 
produced, he ſhould have a thouſand Pounds 
for his Pains : And it was obſerved, that Tas- 
borough uſed the Duke of York's Name, and 
ſaid he had Authority from him to propoſe 
thoſe Things, which was a Wrong done to fo 
great a Prince. : 

The Counſel replied, that as Dug dale ap- 
prehended he ſhould make himſelf a great 
many Enemies, and might want a Subſiſtence 
if he complied with them, Tasborough might 
ſay, very innocently, he ſhould be protected, 
and have a Proviſion made for him, if he de- 
ſerved it: There was a great deal of Diffe- 
rence, between offering a Man Money to 
ſwear a Falſhood, and retract the Truth, and 
offering him Money to bring Truth to Light, 
and retract a Falſhood ; and it was lawful to 
promiſe a Witneſs Protection and Aﬀiſt- 
ance. 

The Chief Juſtice ſaid, A thouſand Pounds 

| Reward was too great a Temptation: They 
did not live in ſo virtuous an Age, but a Man 
might be tempted, by ſuch a Promiſe, to re- 
tract his Evidence, though it was true: By 
this they would let in all Manner of Tempta- 
tions to Witneſſes ; they ſhould never know 
where they were, | 

Mr. Thompſon, Counſel for Mr. Tasborough, 
urged, that he was a Gentleman of a fair Cha- 
rater, and not likely to be concerned in ſuch 
an Affair, as Dugdale would repreſent this to 
be, (namely, the ſuborning him to retract 
his Evidence, without any Regard whether it 
was true or falſe ;) and that Mr. Tasborough 
had applied himſelf to the Lord Privy Seal, 
upon Mrs. Price's giving him this Information, 
that Mr. Dugdale might receive ſuch Encou- 
ragement as was fitting in this Matter. 

hen Mrs. Price having obtained Leave to 
ſpeak for herſelf, ſaid, that Dugdale importu- 
ned her to go to the Nuke of York, and pro- 
miſed to pay her Coach-Hire ; for the Truth 
of whi rh ſhe appealed to Dugdale himſelf ; 
but was told by Mr. * Juſtice Pemberton, ſhe 
muſt not interrogate him, 

Mrs. Price then averred, that Dugdale 

| himſelf ſolicited her to draw the Note men- 
tioned in the Indictment ; and appealed to 
Dugdale, if he did not acknowledge to her, 
that he was perjured : Whereupon the Court 
told her, ſhe was an impudent Woman, ſhe 
muſt have her Mouth ſtopped, and would not 
ſuffer her to ſay any more. And Mr, Juſtice 
Zones proceeding to ſum up the Evidence, ob- 
ſerved to the Jury, that the Familiarity which 
had been proved between Dugdale and Mrs. 
Price, was rather an Argument of her tam- 
pering with him, than the contrary ; for it 
was not uſual to attempt ſuch Things with 
Strangers; and he thought both Parts of the 
Indictment well proved as to her, as well the 
perſuading Dugdale not to give Evidence 


7 


retract his Evidence afterwards : Tachoroyph 32 C 
indeed was not concerned in the firſt Part © wy 


in the ſuborning Dugdale to retract his Eyi.. 
dence, he was equally guilty ; for he did not 
as had been ſuggeſted, charge Dugdale with 
giving a falſe Evidence againſt his Conſcience 
but only adviſed him to keep out of the Way? 
and retract his Evidence againſt the Cathg. 
licks, and he ſhould have a thouſand Pounds 
a Pardon, and Protection; and though it 
might be a very good Thing, to adviſe one 
who had done an Injury to Repentance and 
Recantation, yet the offering him a Reward 
of a thouſand Pounds could never be juſtified - 
That this was the uſual Way of —— 
People; no Man ever came to another, and 
deſired him directly to forſwear himſelf; but 
the telling him of a thouſand Pounds Reward, 
and how he might ſerve the Catholick Cauſe, 
were very proper Arguments in this Caſe to 
prevail with him, and ſuch as few People in 
his Circumſtances would have reſiſted; and 
though Tasborough might have the Character 
of an honeſt Man, it was not to be doubted 
he had been taught, that in the Service of the 
Catholick Cauſe, all ſuch Practices would be 
be ſanctified, 

After which the Jury laid their Heads to-Ny » 
gether, and found both the Defendants guilty e 
without going from the Bar ; and being com- 
mitted to the Marſhal of the Xing - Bench, nav. 
Tasborough was fined one hundred Pounds, 
and Price two hundred, 

It was the Unhappineſs of theſe Times, lr, 
that no Man, charged with deſigning to ſtiffe .“ 
this pretended Plot, and tampering with theu/tiz. 
Witneſſes, could make a proper Defence: 
He durſt not ſo much as ſuggeſt that the Plot 
was a Forgery, and the Witneſſes perjured, 
for Fear of being charged as a Conſpirator, and 
drawing upon himſelf a Criminal Proſecution. 
And indeed, Gp and the Faction, 
had worked up the People to ſuch a Fury, 
that a Man was in Danger of being pulled in 
Pieces, that dared to doubt of the Conſpiracy, 
or the Veracity of the Witneſſes, or to als 
any Notice of their infamous Characters. 

It ſeems to be admitted on all Hands, that 
if the Plot was a Forgery, and the Witneſſes 
perjured, there was no Manner of Hurt in en- 
couraging the Witneſſes to retract their Evi- 
dence, and make whatSatisfaction they could to 
the Perſons they had injured by their Teſtimo- 
ny; nay, this muſt be acknowledged by all Man- 
kind to be their Duty, ſince it was done witha 
Deſign to prevent the ſpilling innocent Blood; 
and it is evident at this Day, to a Demonſtrati- 
on, that the Plot was in reality a Sham, and the 
Witneſſes notoriouſly perjured : Even Burnet 
and Rapin, the celebrated Advocates of the 
FaQion, have, both of them, been compelled 
by the Force of Truth, to confeſs thus 
much, however they may have endeavour 
in ſome of their Works, to diſguiſe their 
Thoughts, leaſt they ſhould incur the Diſplea- 
ſure of their Party, | 

Rapin ſeems very ready to grant, there was 
no Deſign again/ the King's Life On the 
contrary, like a true Diſciple of n 


againſt Harcourt, as the ſuborning him to 
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he has formed another plot, in which he 


akes the K ing and the Duke of Yor#the prin- 
gr Conſoirators. But if it be admitted there 
was no Plot againſt the King's Life, whatever 
Deſigns the King and Duke might have to 
ſubvert the eſtabliſhed Religion and Govern- 
ment, all thoſe who, were executed for the Plot, 
were certainly murdered under a Colour of 
Law; for it was a Conſpiracy againſt the 
King's Life they werecharged with, and this 
is what they were condemned for : Beſides a 
Conſpiracy to aſſiſt the King, to bring about 
an Alteration in the eſtabliſhed Religion or 
Government, was not Treaſon by any Sta- 
tute or Law then in being, and conſequently 
the Witneſſes were perjured, and the Sufferers 


F 
unjuſtly put to death, though ſuch a Conſpi- 


racy, as Shaftesbury, and after him Rapin, 
ſuppoſes, ſhould be admitted. 

But whoever forged the Plot, it is evident, 
from the Narratives of Tongue and Oates, that 
the Original Deſign was to charge the Jeſuits, 
or rather the Pope, with a Deſign to murder 
both the King and Duke, to alter the very 
Frame of the Government, uſurp the Domi- 
nion of the Kingdom, and to govern it by a 
Viceroy or Lieutenant, as a Province of the 
See of Rome: And this is ſtill more apparent 
from the Commiſſions both for Civil and Mi- 
litary Offices, which Oates pretended were 
iſſued out at Rome, by an Authority derived 
from the Pope, or the General of the Jeſuits ; 
and the Authority, he pretended, was given 
them, by thoſe Commiſſions, to depoſe and 
murder his Majeſty. 

However, when Shaftesbury came into the 
Project, he perfectly new-modelled their 
Scheme; and inſtead of ſetting aſide the King 
and the Duke, he made them to be in a Plot 
with the Papiſts, and thoſe he called Popiſhly 
affected, againſt the Proteſtant Religion, 
and the Liberties of the People, in order to 
incite a Rebellion againſt King Charles II. as 
the Faction had done againſt E. Gharles I. and 
they had infallibly brought the Son, as well as 
the Father, to the Block, if their Views had 
not been ſeen through before the Project was 
ripe: So that here was in reality a Plot of the 
Faction, and not of the Papiſts, to deſtroy the 
King and Government. 

It can never be expected indeed, that the 
Sectaries, and their Adherents, ſhould entire- 
ly give up the Popiſh Plot, how full ſoever the 
Proof of the Forgery may be, becauſe they 
muſt then confeſs the Villainy of their Party 
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in forging it, and in putting ſo many innocent 
Men to death, by hiring perjured Witneſſes 
ts ſwear them out of their Lives, which muſt 
render their Party odious to all Mankind, and 
induce thoſe that wiſh well to the Govern- 
ment, to be upon their Guard whenever the 
Sectaries exclaim againſt Popery ; a Sratagem 
they have formerly tried with ſuch Succeſs, 
that we find them repeating it in almoſt every 
Reign. But to return to the Trial: 

he Judge, who ſummed up the Evidence, 
ſeems to labour with all his Might to get the 
Defendants convicted, inſomuch that he 
ſcarce confines himſelf to Truth; for he ſays, 
Tasborough did not charge Dugdale with giv- 
ing falſe Evidence, and therefore deſired him 
to retract it; but would have him retract it, 
right or wrong; whereas in the Note that was 
drawn up for Dugdale to ſign, it is expreſly 
ſaid; that Dugdale had ſworn falſly. Then 
the Judge obſerves, that the offering of a 
thouſand Pounds reward could never be 
juſtified ; but if it be conſidered, that this 
was offered only to prevent the ſhedding in- 
nocent Blood, and that the Party offered as 


largely to get them convicted, when they 


knew the Priſoners innocent, the offering a 
thouſand Pounds to get the Witneſs to retract 
his murdering Evidence, might very well be 
juſtified 3 it would have been in vain to have 
offered leſs to a Man of Mr, Dugdale's Ho- 
neſty, who was reſolved to make the moſt of 
the Parties that bid Money for his Evidence, 

It was, indeed, enough to confound all Ju- 
ſtice, and render it ĩimpoſſible almoſt to diſtin- 
guiſh between Right and Wrong, if ſuch ex- 
travagant Rewards were offered to Witneſſes 
in ſuch mean Circumſtances, as the Jude 
rightly obſerved: But the Faction led the way 
and that in a very wicked Cauſe z and ſurely 
it was as lawful for innocent Men to endeavour 
to get the Evidence, falſly given againſt them, 
retracted, as it was for their Enemies to hire 
Witneſſes to take away their Lives. 

Nor can I ſee why Dugdaleſhould not have 
been permitted to have made ſome Anſwer to 
Mrs. Price, when ſhe charged him to his 
Face in Court, and appealed to himſelf, Nhe- 
ther he did not importune her to go with him to 
the Duke of York ? And whether he did not ac- 
knowledge himſelf perjured? If the Truth 
might have been brought to Light, by this or 
any other Means, it would have given more Sa- 
tisfaction, than the adhering rigorouſly toRules 
that have very little Reaſon to ſupport them: 
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br, The Trial of Benjamin Harris, 


HE Defendant, by an Information | 
exhibited by Mr. Attorney-General, | 


was charged with publiſhing a Libel, 
entitled, An Appeal from the Country to the 
Cicy; in which it was ſaid, That the greateſt 
Danger accruing to the Kingdom, upon the 
King's untimely Death, would proceed from 
a Confuſion, and Want of ſome eminent and 
intereſted Perſon they might truſt, to lead 


them up againſt a French and Popiſh Army ; | 


No. 19 III. 


Guild- ball, London, the th of February, 


Bookſeller, for a Miſdemeanor, at 
1679. 32 Car. II. 


for which Purpoſe no Perſon was fitter than 
the Duke of Monmouth, as well for Quality, 
Courage, and Conduct, as for that his Life and 
Fortune depended on the ſame Bottom as 
theirs: He would ſtand by them, and therefore 
they ought to ſtand by him; and remember 
the oid Rule, He who has the worſt Title, ever 
makes the beſt King; and inſtead of that Motto, 


God and my Right, he ought to take that of 
Ged and my People. 


5 C Three 


32 Car. II. 


1679. 1 
32 Car, II 
— 


1679. 
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the Witneſſes called, the Defendant's Wife 


ſion ; whereupon the Jury found her Guilh. 
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1679. 


Gafcoigne's 
Trial. 
The Iadict- 


ment, 


HE Indictment charges, that Sir 
Thomas Gaſcoigne, late of Elmet in the 
County of York, on the 3oth of May, 
in the 31ſt Year of his preſent Majeſty, at El- 
met aforeſaid, did compaſs and imagine the 
Death of the King, and the Subverſion of the 
Eſtabliſhed Religion and Government; and 
that the ſaid Sir Thomas * Sir Miles 
Stapleton, and other falſe Traitors, did, at 
the Time and Place aforeſaid, aſſemble them- 
ſelves, and reſolve to put the ſaid Treaſons in 
Execution, agreeing to contribute large Sums 
of Money to ſeveral of his Majeſty's Subjects, 
to procure them to kill him; and that 
ſaid Sir Thomas in; 06 did himſelf ſolicit 
Robert Bolron, and promiſed him for that 
Service 1000 1, | 


ron, the Pri- a Servant to Sir Thomas, depoſed, that in 


ſoner's Ser- 1674, he came to live with Sir Thomas as 


. 


3 £1271, The Trial of Sir TrwoMas GASCOIGNE, Bart. for High-Treaſon, at 1 
—— the King Bench Barr, the 11th of February, 1679. 32 Car. Il. #6 


| 


| to ſecure his Eftate, in caſe he 


= 


Steward to his Coal-works ; and that a little 
before Eaſter, 1675, being in the next Room, 
he heard Sir Thomas tell Mr. CEarles Ingleh, 
that leaſt his Eſtate ſhould be forfeited, he was 
reſolved to make a concluſive Conveyance 
thereof; and Charles Ingleby ſaid, he would 
draw the Conveyance: That the Defendant 
afterwards went with Sir Thomas to Sir Vn. 
Ingleby's, and ſaw him Receive 1000 /. as 
Conſideration Money (colourably ; ) that he 
heard the Deed read, and was Witneſs to the 
Execution of it; and it was a Conveyance of Sir 
Thomas's whole Eſtate to Sir Vm. Inglety for 
7 Years,reſerving only 1001. per Ann. beſides the 
Conſideration Money; and this he did (as the 
ent heard him tell Sir Miles on 


diſ- 


Some aſi gn, The Priſoner being fourſcore and four | covered, to be in the Deſign of killing the 
* je the Years of Age, and very deaf, obtained leave | King: That in the Lear 1676, he heard Sir 
far. for two of his Friends to ſtand by him and affiſt | Thomas tell Chriſtopber Metcalfe, that he re- 
him at his Trial; but I do not perceive there | ſolved to ſend 30007. to the Jeſuits in London, 

was any one but Mr. Hobart an Attorney, | for carrying on the Deſign; and Sir Thomas 

The Bae that did him any. Service. mentioned 3001. for Corker, 300 l. for 
= F Bol- The Witneſſes being called, Bolron, lately | Harcourt, 3001. for Comwallis, alias Pracid, 


and 300 J. to ſeveral other Perſons ; and faid 


| 


| : Richard 
he would return 300 l. at a Time, by Phiſct 
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| | l 1 2 Three Witneſſes proved the Defendant's phlets, reflecting on the publick, or on private 7 * 
| | 1 ſelling the Book; and a Fourth depoſed, that] Perſons, ſuch Books might be ſeiz'd, and the 11 00 16 
Wt! '7% Evi. the Defendant was eſteemed an Anabaptiſt; | Offenders puniſhed by Law; and that all ww gz Ca 
550 dence. and that when he was queſtioned by the Com- Writers of News, though not ſcandalous, ſo. oy” 
i " ny of Stationers, for ſelling ſuch ſcandalous | ditious, or reflecting on the Government, if 
1 . he anſwered, he had ſeveral Thouſands they wrote falſe News, were puniſhable; That 
| {0 to ſtand by him. | | | the Book in Queſtion contained ſuch baſe Re. 
N The Defones The Defendant's Counſel admitted he ſold | ſlections againſt all ſorts of Perſons, he thought 
the Book, but ſaid he did not do it malicioul- | there could not be a worſe; or a worſe Man 
ly: He ſaw the Book about Town, and] than the Defendant, who for a trivial Profit 
bought a Parcel of them, hoping to get Money | diſturbed the Peace of his Country, and would 
by them in his way of Trade; but had no] ſet the People together by the Ears for the 
Intention to ſcandalize the King or Govern-| Value of a Groat. 
ment, and called two of his Neighbours to] The Jury finding the Defendant Guilty of n, 
teſtify, he was a peaceable Man, and not uſed | ſelling the Book, the Chief Juſtice told them N 
to ſpeak diſreſpectively of the Government. | they muſt find him Guilty, or Not Guily ; . 
dis Chick The Chief Juſtice, in his Directions to the | whereupon they found him Guilty generally, 
PHY Jury, faid, that the expoſing this Libel to] and he was ſentenced to be ſet in the Pillory, 
»ſrice, Sale was a great Offence ; that it had been] to pay a Fine of 500 J. and to give Security 
lately reſolved by all the Judges, that thoſe for his good Behaviour ſor three Vears. 
who printed or ſold ſcandalous Books or Pam- | 
ol 1979 The Trial of FRAncis SMITH, Bookſeller, for a Miſdemeanor, at . 
8 Guild- hall, London, the 7th of February, 1679. 32 Car. II. wy 
mitn $5 
Trial, | 
The Charge N Information was exhibited againſt | came into Court, and ſaid her Husband waz 
for Publifh- the Defendant by the Attorney-Ge- | fick, or he would have come into Court, and 
ing a Libel. neral charging him, that after the | made his Submiffion in Perſon ; whereu 
Trial of Sir George Wakeman, Marſhal, | his Council admitted the Record, and the Jury 
Rumley, and Cerker, and their Acquittal be-] found him Guilty. 
fore the Lord Mayor, the Lord Chief Juſtice | He afterwards ſubmitted to a ſmall Fin. 
Scroggs, &c. he had publiſhed a ſcandalous Li- | _— r IJ 
bel entitled, Some Obſervations on the late Trial, | Jang CurT1s, alſo being proſecuted for ſane Cr 
— on the Court, &c. publiſhing the ſame Libel, came into Court, «+ «»ij 
confeſſed, The Information having been opened, and | confeſſed her Offence, and made her Submiſ- ”%* 


| 
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170 et. to prevent Suſpicion: That in 1677, 
J Cx: 1 rhe — Sir Thomas ſay, he had returned it; 
and that, were it a thouſand Times as much, 
he ſhould be glad to ſpend it in ſo good A Cauſe; 
and at other Times, he heard him fay, it was 
for killing the King: He further depoſed, that 
Sir Thomas Gaſcoigne, Sir Males Stapleton, 
the Lady Tempeſt, Thomas Thwing, and ſeve- 
ral more, agreed to found a Nunnery at Dole- 
bank, if their Deſign of killing the King took 
Effect, and the Roman Catholick Religion 
was eſtabliſhed in England; and Sir Thomas 
aſſigned 90 J. a Year out of his Eſtate towards 
endowing it. k 
Bolron added, that on the 3oth of May 
laſt, Sir Thomas bid him go into a Gallery, 
and there William Ruſhton, his Conſeſſor, 
came to him, and would have perſuaded him 
to kill the King, telling him how meritorious 
an Act it would be, and that the Pope would 
give the Kingdom to another: That return- 
ing to Sir Thomas again, and telling him what 
Diſcourſe he had with Ruſhton, Sir Thomas 
took him by the Hand, and ſaid, if the De- 
ponent would engage in the Deſign of killing 
the King, he would give him 1000 f. and 
when he refuſed to be concerned in ſuch a 
wicked and bloody Deed, Sir Thomas delired 
he would keep his Diſcourſe ſecret; but he 
went immediately to a Juſtice of Peace. 
The Court demanding how ſoon he went? 
He ſaid he went within a Fortnight to Mr. 
Tindal, and made Oath that Sir Thomas of- 
fered him a i000. to kill the King: That 
going afterwards to London, he applied him- 
ſelf to Sir Robert Clayton, who carried him to 
the Lord Shaftesbury, and an Ordet of Coun- 
cil was made concerning him, 
It being demanded of him by the Court, 
If he left Sir Thomas Gaſcoigne's Houſe in good 
Friendſhip ? Bolron anſwered, Yes: He was 
often at his Houſe afterwards, and went thi- 
ther to hear Maſs. It being demanded if he 
had any Eſtate when he left his Service? Bol- 
ron anſwered, he rented 15 J. per Ann. of 
Sir Thomas, and had 7 J. a Year of his own; 
and added, that he heard Sir Thomas tell the 
Lady Tempeſt he would ſend 1507. to Dole- 
bank, in hopes the Blow would be ſhortly 
given ; and Cornwallis wrote Word he had 
received it, but ſaid it was too little to carry 
on ſo great a Deſign; for this was to arm the 
poor Catholicks when the King was killed. 
„%% Then Mr. Hobart, who was appointed to 
r Arſever àſſiſt Sir Thomas, repeated Part of the Evi- 
_ dence to him ; and Sir Thomas anſwered, He 
le. acknowledged he had Money of Sir William 
Ingleby, and ſealed a Deed to him, and that 
he had returned more than 3000 J. by Phi/- 


— 


o- 


wick, who was his Servant, for the Uſe of 
his Sons, Daughters, and other Relations ; 
but averred, that what Bolron had atteſted 
concerning the founding a Nunnery, and the 
Deſign of killing the King, was abſolutely 
falſe: And particularly his offering Bolron 
10007. to be one of the Aſlaſſins: And de- 
manding if ever he knew him have 2001. to- 
ether in his Life? Bolron anſwered, he had 
(cen 500 J. together in his Houſe, and 700 J. 
in Mr. Phifwick's Hands: That Sir Thomas's 
Eſtate was then at leaſt 1200 J. per Ann, 


OO — — 


—_— — 


though he believed he had ſettled 6001. per 1679. 
Ann. on his Son. Sir Thomas teplied, he 3* = _ 
wiſhed Bolron would make it good; but there 
was not one Word of Truth in his Evidence: 
After which 3 | 
Mowbray, another of Sir Thomas's Servants, Mowbray”: 
was ſworn, and ſaid he would firſt give Evi- ve. 
dence of the Plot in general (as the reſt of the 
Witneſſes were taught)and depoſed that he 
came to wait on Sir Thomas in his Chamber 
in 1674, and continued with him till 76, dur- 
ing which Time Adamſon, Fincham, Staple- 
ton and Killingbeck, all Prieſts, and the two 
Thuwyngs uſed to viſit Mr. Ruſhton; and the 
Deponent, being diligent in attending Sir 
T homas at the Altar, was much in his Favour, 
and permitted to be in hiz Chamber when the 
Prieſts were in private with him, where he 
often heard them talk of a Deſign to advance 
the Popiſh Religion, and that it was like to be 
effected ſpeedily, ſince moſt of the conſider- 
able Papiſts were engaged in it; and if fair 
Means could not do it, Force muſt be uſed; 
for the King had promiſed the Jeſuits abroad 
to eſtabliſh their Religion when he was re- 
ſtored, which they deſpaired of now, and 
therefore he was adjudged an Heretick, and to 
be killed; and Ry/hton had given an Oath to 
Sir Thomas, his Son and Daughter, to con- 
ceal it, and be active in it: That at another 
Time Rufhton produced a Liſt with 4 or 500 
Names ſubſcribed to it, among which was Sir 
Thomas Gaſcoigne's ; the Title whereof was, 
A Lift of them that are engaged in the Deſign 
of killing the King, and promoting the Catholick 
eligion ; and they ſaid the Pope had given 
a Commiſtion to execute the Deſign, with a 
plenary Indulgence of Ten thouſand Years to 
all who ſhould either act, or contribute there- 
to; beſides other Gratifications: 
That about Michaelmas, 1676, he heard 
Sir Thomas, his Son, the Lady Tempe/?, and 
Mr. Ruſhton, diicourſing concerning killing 
the King, and firing the Cities of London and 
York ; and Sir Thomas then aſſured Ruſbton he 
would obſerve the Oath of Sectecy, and con- 
tribute to the utmoſt of his Power to ptomote 
the Deſign ; and they unanimouſly agreed it 
was a meritorious Undertaking, and ſaid they 
would venture their Lives and Fortunes in it: 
This he heard, as he ſtood without the Door 


of the Room. 


Mr. Hobart having repeated this Evidence 2, Prib- 
to Sir Thomas, he anſwered, this Witneſs had ve: Anſwer 
got his Story out of the News-Books : There 4% £%'* 
was not a Word of Truth came out of his 
Mouth, and demanded why he did not diſco- 
ver this Matter ſooner? Mowbray faid, he 


was perfuaded to continue a Papiſt, that he 


might not diſcover it; and after he had taken 
the Oaths, and turned Proteſtant, they threat- 
ned to take away his Life ; and his Circum- 
ſtances would not permit him to come to Lon- 
don. 

Then Sir Thomas's Almanack was produ- Further 
ced as Evidence againſt him, wherein was Ede. 
mentioned 100 J. paid to Peter for Corker, 
which Sir Thomas ſaid was part of Mary Ap- 
pleby's Portion that he returned to Corker, be- 
cauſe he did not know where ſhe lived in 


— 


Paris. 
Mr. 
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Mr. Attorney obſerved, Fhere was another 


32 Car. II. Book which mentioned 9007. paid to Corker - 


To which Sir Thomas anſwered, he had been 
ſeveral Years returning Money : He was ob- 

liged to pay 100 /. annually to Mary Appleby, 

and ſeveral other Sums, as the Rents came in: 

They might amount to 2000 J. from firſt to 
laſt. And the Money he was charged with 
applying to erect a Nunnery, was for Mr. 

Thwyng and his Siſters, that lived next Door 
to him. 

A Letter was then produced, to prove his 
Intention of founding a Nunnery, containing 
grateful Acknowledgments to Sir Thomas for 
all charitable Favours : Tells him his Niece, 
and Mrs. Ha/tings, deſired to ſee him at Dole- 
bank, and that the Writer had ſent a Paper 
ſafe to Mrs. Bedingfield, and informed her of 
Sir Thomas's Deſign to have the following Pro- 
viſo inſerted in the Writing, viz. That if 
England be converted, then the whole 90 l. per 
Ann. to be applied here in Voxkſhire, about or 
at Heworth,) which would be for the Glory 
of God ; and that the good Religious there 
were deſirous to remove to Mr. Dawſon's, 
becauſe the Houſe would not receive more 
Scholars, and had other Inconveniencies. 

W hereupon the Chief Juſtice obſerved, it 
was pretty plain there was a Nunnery de- 
ſigned. 

Another Letter, written by Pracid the 
Prieſt, was read wherein it was declared, that 
the pretended Oath of Allegiance could not 
be taken ; and whoever gave Leave, deceived 
the People, and acted contrary to the Catho- 
liek Church. 

Then Phifwick was ſworn, and depoſed 
that he was Servant to Sir Thomas above fix 
Years, and in that Time had returned up- 
wards of ſix thouſand Pounds, Part whereof 
was for Sir Thomas, Part for his Son, and 
Part for the Lady Tempeſt ; and it being de- 
manded what Eſtates they had? Phiſwicł an- 
ſwered, His Son had between 4 and 500 /. per 
Ann. the Lady Tempeſt 3001. and Sir Thomas 

1600 J. per Annum. 

Sir Thomas being permitted to call his Wit- 
neſſes, Babington appeared and depoſed, that 
laſt Spring Sir Thomas gave him Orders to 
ſue Bolron on two Bonds: Whereupon Bolron 
offered to convey a Houſe at Newcaftle to Sir 
Thomas, and a - Conveyance was drawn, as 
a collateral Security for the Money; but Hol- 
ron refuſed to execute it, unleſs Sir Thomas 
would deliver up the two Bonds: That the 
Deponent alſo received Orders to deliver De- 
clarations in Ejectment to turn Bolron out of 
his Farm, and telling Bolron of it, he ſaid, 
Then, by God, I will do that which I did not 
intend to do; and Moor, who was bound for 
Baolron, told the Deponent that Bolron declar- 
ed, if Sir Thomas ſued him, he would inform 
that he kept Prieſts in his Houſe. 

Mor alſo depoſed, that Bolron, deſiring 
him to be bound with him to Sir Thomas Gaſ- 
coigne, told him, he need not fear any Trouble; 
for it Sir Thomas ſued him, he would inform 
he kept Prieſts ; and that Bolron not paying 
the Money, the Deponent deſired Mr. Ba- 
bington to take out a Writ againſt him; where- 
upon he abſconded, and went to Londen : | 


That the Deponent meeting him upon the 


ſaid, you and I have often diſcourſed of Sir 


Thomas Gaſcoigne ; you may do me Good: 


If you do not, pray do me no harm; and the 
Deponent demanding if Sir Thomas was in the 
Plot, for he had often told him he was Inno- 
cent, Bolren anſwered, he was then a Papiſt 
and equivocated, and if he had told a thouſand 
Lies, or killed twenty Proteſtants, their 
Prieſts would have forgiven him: And then 
pulled out Ten Shillings, and faid, 7 ;; a}; 
the Money I have: Pray do me no Harm, far 
you know I have all along denied it. 

Thompſon depoſed, that Bolron was Steward 
of Sir Thomas Gaſcoigne's Colliery, and Sir 
Thomas not liking his Accompts turned him 
out ; and there being a great deal of Money 
due to Sir Thomas, he deſired the Deponent to 
be bound with him, and ſo became bound with 
him to Sir Thomas ; but demanding afterwards 
how he ſhould be indemnified? Bolron anſwer. 
ed, if Sir Thomas ſued him, he would do him 
an ill Turn, and ſoon after went to London: 
T hat Bolron returning from London, and hay- 
ing taken up Sir Thomas, the Deponent asked 
him, What he deſigned to do? and Boron 
anſwered, Do not fear, I am to receive 30 l. 
on the King's Account ; but another bids me 
60 J. I know what Oates and Bedloe had, and 
will not bate a Farthing. 

Backhouſe, the Conſtable, depoſed, That 
on the 7th of July laſt, he ſerved a Warrant 
on Sir Thomas, and was ordered to bring the 
Witneſſes before the Juſtices; and Mrs. Bol. 
ron being then fick, ſaid, ſhe knew nothing 
againſt Sir Thomas ; but her Husband ſaid ſhe 
muſt go, or he would have her drawn at the 
Cart's Arſe: Another Witneſs depoſed, that 
when Bolron told his Wife ſhe muſt go, and 
ſwear againſt Sir Thomas, ſhe cried, and refu- 
ſed to go ; and Bolron threatning to tie her to 
a Horſe's Tail, ſhe anſwered, ſhe knew no- 
thing againſt Sir Thomas relating to his Ma- 
jeſty or the Church. 

Gregſon depoſed, That in Augu/?, after Bol- 
ron came from London, the Deponent asked 
him, how Sir Thomas did, and how he would 
come off about the Plot? and he anſwered, 
Sir Thomas might come off well enough ; but 
it would coſt him much Money. The Depo- 
nent then asked, how they came to differ ? 
and he ſaid, that Rogue Addiſon, the Prieſt's 
Brother, was the Occaſion of it, who called 
him to an Account, or elſe he had not done 
it; and after Bolron had rode from him alittle 
way, he returned and ſaid, the King had like 
to have been ſtabbed by one of the Privy- 
Council, and now- they would ſooner believe 
his Information. 

Two Witneſſes depoſed, That they over- 
heard Bolron and Mowbray diſcourſing con- 
cerning Sir Thomas Gaſcoigne; and Bolron 
ſaid, Sir Thomas had been ſevere upon them 
both, and now they had a Way to be reveng- 
ed: Mowbray anſwered, he thought Sir 
Thomas an honeſt Man ; but if he knew any 
Thing to hang my Lady Tempeſt, be would 
diſcover it; and Bolron replied, but Sir Thomas 
troubles me, and if I do not make out ſome- 


Witneſſes) 


— 


Road, as he was returning to Yorkſhire, Bolron 32 
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1679. Witneſſes) he will ruin me; and Motobray upon g | 
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ccered, If thou wilt come to Mm Houſe, I| a Ti im out of his Farm, at „ 2" | 
- oy 5 ime when he knew Bolro a — q 
will put theein a Way, and we ſhall be well re- his Conſpiracy ; and whe * was privy to | 
warded ; and Mowbray fixed a Day to gotohim. ſelf had offered. hi oO ; I bear 4 ll 
Hickeringill depoſed, That on the 12th of the King : But wp" v ouſand Pounds to kill | 
September laſt, he was at an Alehouſe with dict according to rn Yeo muſt give a Ver- {| 
Mmnvbray, and one Legat, and they were | being two Witneſles who wor 3 } 
conſulting together how to diſgrace Sir Thomas | a Thing within their o gt 2 e f 
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Fohnſon depoſed, That the firſt Month Bol- | or robbed his 115 a h ervant had cheated““ Trial. 1 
Ay came intoSir Thomas's Service, he loſt 3 /. | ſelf, and endeayou * ee e e id 
him; for the Deponent ſtatel the Ac. by ſwearing his —__ ward off a Proſecution, | 1 
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* ad but an indifferent Character in | for Witneſſes to * om s offered beſides i 
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5 er T hat he arreſted Bolron at | Chief Juſtice 3 multiply apace. The 
_ " — F tey nt and Bolron ſaid he | convinced that the P 110 e been ſufficiently 
would I 8 li Thomas pay the Debt, or he and probably went off thi Fee 
aaa 4 * um ſuch a Trick as he little | might not incur the Difoleature of — Fact 
a by declari i py . ion, 
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3 or Ei * . to a Client of his, and 6001 Priſoner, in their Dir Oo, ſo hard on the 
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Mr. Attorney obſerved, FT here was another 


32 Car. II. Book which mentioned 9007. paid to Corker : 
— To which Sir Thomas anſwered, he had been, 


The Priſo- 
ner's Vi- 


neſſes 


ſeveral Years returning Money : He was ob- 
liged to pay 100 J. annually to Mary Appleby, 
and ſeveral other Sums, as the Rents came in: 
They might amount to 2000 J. from firſt to 
laſt. And the Money he was charged with 
applying to erect a Nunnery, was for Mr. 
Thwyng and his Siſters, that lived next Door 
to him. 

A Letter was then produced, to prove his 
Intention of founding a Nunnery, containing 
grateful Acknowledgments to Sir Thomas for 
all charitable Favours : Tells him his Niece, 
and Mrs. Haſtings, deſired to ſee him at Dole- 
bank, and that the Writer had ſent a Paper 
ſafe to Mrs. Bedingfield, and informed her of 
Sir Thomas's Deſign to have the — Pro- 
viſo inſerted in the Writing, viz. That if 
England be converted, then the whole 90 |. per 
Ann. to be applied here in Voxkſhire, about or 
at Heworth,) which would be for the Glory 
of God; and that the good Religious there 
were deſirous to remove to Mr. Dawſon's, 
becauſe the Houſe would not receive more 
Scholars, and had other Inconveniencies. 

Whereupon the Chief Juſtice obſerved, it 
was pretty plain there was a Nunnery de- 
ſigned. 

Another Letter, written by Pracid the 
Prieſt, was read wherein it was declared, that 
the pretended Oath of Allegiance could not 
be taken ; and whoever gave Leave, deceived 
the People, and ated contrary to the Catho- 
liek Church. | 

Then Phifwick was ſworn, and depoſed 
that he was Servant to Sir Thomas above fix 
Years, and in that Time had returned up- 
wards of fix thouſand Pounds, Part whereof 
was for Sir Thomas, Part for his Son, and 
Part for the Lady Tempeſt ; and it being de- 
manded what Eſtates they had? Phiſwick an- 
ſwered, His Son had between 4 and 500 l. per 
Ann. the Lady Tempeſt 3001. and Sir Thomas 

1600 J. per Annum. 

Sir Thomas being permitted to call his Wit- 
neſſes, Babington appeared and depoſed, that 
laſt Spring Sir Thomas gave him Orders to 
ſue Bolron on two Bonds: W hereupon Bolron 
offered to convey a Houſe at Newcaſtle to Sir 
Thomas, and a Conveyance was drawn, as 
a collateral Security for the Money; but Bol- 
ron refuſed to execute it, unleſs Sir Thomas 
would deliver up the two Bonds: That the 
Deponent alſo received Orders to deliver De- 
clarations in Ejectment to turn Bolron out of 
his Farm, and telling Bolron of it, he ſaid, 


Then, by God, I will do that which I did not 


intend to do; and Moor, who was bound for 
Bolron, told the Deponent that Bolron declar- 
ed, if Sir Thomas ſued him, he would inform 
that he kept Prieſts in his Houſe. | 

Moor alſo depoſed, that Bolron, deſiring 
him to be bound with him to Sir Thomas Gaſ- 
coigne, told him, he need not fear any Trouble; 
for it Sir Thomas ſued him, he would inform 
he kept Prieſts ; and that Bolron not paying 
the Money, the Deponent deſired Mr. Ba- 
bington to take out a Writ againſt him; where- 


upon he abſconded, and went 0 Londen: 


Road, as he was returning to Yorkſhire, 


If you do not, pray do me no harm; and the 
Deponent demanding if Sir Thomas was inthe 
Plot, for he had often told him he was Inno. 
cent, Bolron anſwered, he was then a Papiſt, 
and equivocated, and if he had told a thouſand 
Lies, or killed twenty Proteſtants, their 
Prieſts would have forgiven him: And then 
pulled out Ten Shillings, and faid, 7 ;; 401 
the Money I have : Pray do me no Harm, for 
you know ] have all along denied it. 

Thompſon depoſed, that Bolron was Steward 
of Sir Thomas Gaſcoigne's Colliery, and Sir 
Thomas not liking his Accompts turned him 
out ; and there being a great deal of Money 
due to Sir Thomas, he deſired the Deponent to 
be bound with him,and ſo became bound with 
him to Sir Thomas ; but demanding afterwards 
how he ſhould be indemnified? Bolron anſwer- 
ed, if Sir Thomas ſued him, he would do him 
an ill Turn, and ſoon after went to London: 
That Bolron returning from London, and hay- 
ing taken up Sir Thomas, the Deponent asked 
him, What he deſigned to do? and Bolron 
anſwered, Do not fear, I am to receive 30 J. 
on the King's Account ; but another bids me 
60 J. I know what Oates and Bedloe had, and 
will not bate a Farthing. 

Backhouſe, the Conſtable, depoſed, That 
on the 7th of July laſt, he ſerved a Warrant 
on Sir Thomas, and was ordered to bring the 
Witneſſes before the Juſtices; and Mrs. Bol. 
ron being then ſick, ſaid, ſhe knew nothing 
againſt Sir Thomas ; but her Husband ſaid ſhe 
muſt go, or he would have her drawn at the 
Cart's Arſe : Another Witneſs depoſed, that 
when Bolron told his Wife ſhe muſt go, and 
ſwear againſt Sir Thomas, ſhe cried, and refu- 
ſed to go; and Bolron threatning to tie her to 
a Horſe's Tail, ſhe anſwered, ſhe knew no- 
thing againſt Sir Thomas relating to his Ma- 
jeſty or the Church. 

Gregſon depoſed, That in Auguſt, after Bul- 
ron came from on, the Deponent asked 
him, how Sir Thomas did, and how he would 
come off about the Plot? and he anſwered, 
Sir Thomas might come off well enough ; but 
it would coſt him much Money. The Depo- 
nent then asked, how they came to differ? 
and he ſaid, that Rogue Addiſon, the Prieſt's 
Brother, was the Occaſion of it, who called 
him to an Account, or elſe he had not done 
it; and after Bolron had rode from him alittle 
way, he returned and ſaid, the King had like 
to have been ſtabbed by one of the Privy- 
Council, and now- they would ſooner believe 
his Information. 

Two Witneſſes depoſed, That they over- 
heard Bolron and Mowbray diſcourſing con- 
cerning Sir Thomas Gaſcoigne; and Bolron 
ſaid, Sir Thomas had been ſevere upon them 
both, and now they had a Way to be reveng- 
ed: Mowbray anſwered, he thought Sir 
Thomas an honeſt Man ; but if he knew any 
Thing to hang my Lady Tempeſt, he would 
diſcover it; and Bolron replied, but Sir Thomas 
troubles me, and if I do not make out ſome- 
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That the Deponent meeting him upon the FO 


17 
Bolron 32 Cn. 
ſaid, you and I have often diſcourſed of die A 


Thomas Gaſcoigne; you may do me Good: 


the STATE 
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Witneſſes) he will ruin me; and Mowbray 


Il. demanding how they ſhould do it? Bolron an- 


ſwered, If thou, wilt come to my Houſe, 1 
will put theein a Way, and we ſhall be well re- 
warded; and Mowbray fixed a Day to go to him. 

Hickeringill depoſed, That on the 12th : of 
September laſt, he was at an Alehouſe with 
Mnwbray, and one Legat, and they were 
conſulting together how to diſgrace Sir Thomas 
and take away his Life; and Mowbray called 
out the Deponent, and ſaid Sir Thomas and 
the Lady Tempeſt had done all they could to 
diſgrace him, (he ſuppoſed he meant their giv- 
ing out he had robbed them, which became 
the Country Talk) and now he would match 
them: Now he would requite them. 
Jobnſon depoſed, That the firſt Month Bol- 
ron came into Sir Thomas's Service, he loſt 31. 
by him; for the Deponent ſtated the Ac- 
compt: To which Bolron anſwered, Sir 
Thomas forgave it him. 

Pebles, the Clerk of the Peace for the 
County of York, depoſed, That Bolron was 
very buſy in charging People with Diſaffec- 
tion, and had but an indifferent Character in 
the County; moſt Men ſpoke ill of him. 


Clow depoſed, That he arreſted Bolron at 


the Suit of Hickeringill, and Bolron ſaid he 
would make Sir Thomas pay the Debt, or he 
would play him ſuch a Trick as he little 
dreamt of, 

Hobart depoſed, That he knew of the Pay- 
ment of moſt Part of the Money, that had 
been mentioned to be returned by Sir T homas, 
1800 /. whereof was paid to Trumball, upon 
a Purchaſe; 2007. to a Client of his, and 600/ 
to Corker at Times, for the laſt of which 
Sums he had Receipts from Mrs. Mary Apple- 
by, to whom Sir Thomas was Guardian, 

Then the King's Council called Sir John 
Nicholas, Clerk of the Council, who depoſed, 
that Sir Thomas ſaid before the Council, Bol- 
ron was his Servant, till within this T welve- 
month; and for his Honeſty, he had. nothing 
to ſay to him, till of late, that he had not be- 
haved himſelf ſo well in giving an Information 
againſt him. 

Mrs. Bolron being called, depoſed, That 


ſhe was unwilling to go before the Juſtice 
but that her Husband never threatned her, 


to make her accuſe Sir Thomas. | 
Another Witneſs depoſed, He heard Sir 

Thomas ſay, he never had a more faithful Ser- 

vant than Bolron. > 


Then Mr. Juſtice Jones ſummed up the 
Evidence, and directed the Jury, to find the 


N againſs Priſoner guilty; as did Mr. Juſtice Dolben, 
iner. and Mr. 


Juſtice Pemberton; and particularly, 
Mr. Juſtice Dolben told the Jury, he obſerv- 
ed they took Notice how improbable it was, 
that Sir Thomas Gaſcoigne ſhould ſue Bolron 


Ne. 19 IV. 


upon the Bonds that were mentioned, and 
take a Courſe to turn him out of his Farm, at 
a Time when he knew Bolron was privy to 
his Conſpiracy; and when Sir Thomas him- 
ſelf had offered him a thouſand Pounds to kill 
the King: But he ſaid, they muſt give a Ver- 
dict according to their Evidence. And there 
being two Witneſſes who ſwore poſitively to 
a Thing within their own Knowledge, ſcarce 
any Improbability ought to weigh againſt Evi- 
dence : But notwithſtanding the Court labour- 
ed in this manner to get Sir Thomas convicted, 
the Jury, after half an Hour's Receſs, brought 
in their Verdict, that he was Not Guilty. 


1679. 


32 Car. II. 


— 


Sir Thomas 
acquitted, 


Thus we ſee new Witneſſes of the Plot ri- Remarts on 
ſing up every Day: If a Servant had cheated ** 77740. 


or robbed his Maſter, he would revenge him- 
ſelf, and endeavour to ward off a Proſecution, 
by ſwearing his Maſter into a Plot. 

This was an expeditious Way of paying 


Debts, and getting a Protection againſt the 


Officers of Juſtice, which moſt of the Wit- 
neſſes of the Plot wanted; but when there 
were ſuch extravagant Rewards offered beſides 
for Witneſſes to ſupport the Credit of the Plot, 
no Wonder we find them multiply apace. The 


Chief Juſtice ſeems to have been ſufficiently - 


convinced that the Priſoner was Innocent, 
and probably went off the Bench, that he 
might not incur the Diſpleaſure of the Faction, 
by declaring his Opinion on ſumming up the 
Evidence. The other three Judges were ei- 
ther ſtill deluded with the Belief of a Plot, or 
biaſſed by their Fears of the ſame Party, or 
they would not have borne ſo hard on the 
Priſoner, in their Directions to the Jury 
particularly Mr. Juſtice Dolbon, who tells 
them they ought to believe the two Witneſſes, 
notwithſtanding the High Improbability of 
Sir Thomas's giving Orders to ſue a Man, and 
turn him out of his Farm, after he had offered 
him 1000 J. to kill the King. Surely he 
ought to have taken Notice alſo, that the Wit - 
neſſes were not credible Witneſſes: That 
they were moved by Revenge, or Avarice, 
or that they gave this Evidence to ſave them- 
ſelves from a Jail; but in State Proſecutions it 
is very rare to find Judges perfectly indifferent: 
They are too often moved, either by Hopes 
or Fears, to ſhew great Partiality, and inſtead 
of being Counſel for the Priſoners, as they 
ſometimes have declared they ought to be, 


| they wreſt both the Law and the Evidence to 


his Deſtruction: And where they do this, 
with an Intent to ſerve, or keep fair with a 
powerful Faction, or an arbitrary Admini- 
ſtration, they ſeem to look upon ſuch Motives, 
as a ſufficient Juſtification of their Conduct to 
Men ; but how they will be able to anſwer it 


to the Righteous Judge of all the Earth - 
ſibly they ſeldom reflect Foy 
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Trial. 

The Charge, 'F H E Indictment charges the Earl with 

High-Treaſon, in conſpiring the 

Death of the King, and the Subver- 
ſion of the eſtabliſhed Religion and Govern- 
ment; and in order thereto, promiſing great 
Rewards, and paying divers Sums of Money 
to ſeveral Perſons unknown, and writing 
Notes to incite ſeveral other Perſons to engage 
in the ſame traiterous Deſigns. 

Mr. Attorney, in opening the Evidence, 
obſerved, that the Lord Ca/tiemaine was the 
Perſon who managed the Eviderlce for the Pri- 
ſoners who had been tried for the Popiſh Plot, 

and was always preſent at thoſe Trials, and 
countenanced the Criminals, and afterwards 
became an Interceflor for them. 

Oates depoſed, That he brought a Letter 
from the Fathers in Spain to the Earl of Ca/tle- 
maine, whereby they informed him, that the 
Fathers there zealouſly concurred with the 
Fathers in England in the Deſign, namely, 
The Subverſion of the Government, the Altera- 
tion of Religion, and the Deſtruftion of the 
King. | 

The Chief Juſtice demanding, If this was 
expreſſed in the Letter? Oates anſwered, The 
Word Defign was; under which they uſed to 
comprehend all thoſe T hings. 

T hat he did not deliver this Letter to my 
Lord himſelf, but ſaw a Letter afterwards at 
St. Omers, wherein he acknowledged the Re- 
ceipt of it: T hat he (the Deponent) afterwards 
came over from St. Omers, to the Conſult at 
the Mhite Horſe in the Strand, and conſented 
with the reſt of the Jeſuits to the King's 
Death; and that my Lord Caſtlemaine, being 
ſome few Days after at Wild- Houſe, endea- 
voured to reconcile thoſe Fathers and the Je- 
ſuits, that they might the better carry on the 
Deſign: That the Deponent did not know his 
Lordſhip then; but going over Lincoln's-Inn- 
: Fields with Mr. Langhorne afterwards, and 
meeting his Lordſhip, Mr. Langhorne pre- 
ſented the Deponent to him, and they went 
together to Mr. Fenwicke's Chamber, where 
they diſcourſed of the Conſult, and how una- 
nimous the Fathers were in ſigning it: They 
talked alſo of laying aſide the King, and 
bringing in the Popiſh Religion; and my 
Lord ſaid, He wiſhed them Succeſs, and now 
he ſhould be revenged for the Injuries done 
him. 

The Chief Juſtice demanded, If they al- 
ways meant the Death of the King, when 
they mentioned The. Deſign. 

Oates anſwered, It was ſo taken amon 
them (the Jeſuits,) and ſo received by the 
Lord Ca/tlemaine. 

The Chief Juſtice asked, How he could 
ſay it was ſo received by his Lordſhip ? 

- Oates anſwered, He had often in his Let- 
ters ſpoken of introducing the Popiſh Religion, 
and annexed it to the Word Deſign. Where- 
upon the Chief Juſtice replied, Then Deſign 
meant ſomething elſe beſides killing the King. | 


Mr. Attor- 
ney's Obſer- 


wations, 


Oates's Evi- 
dence, 


The Trial of Roc ER PALMER, Eſq; (Earl of Caſtlemaine in Trela 
for High-Treaſon, at the King s-Bench Bar, June 23d, 1680. Trin, 


mote, but Uſe might be made of it. And 


— 


ho, 
2 CG. l. 
* 

The Court demanded, When he firſt dic. 
covered the Lord Caſtlemaine was concerned 
in this Buſineſs? Oates anſwered, The laſt 
Seſſion of the Long Parliament: That he 
accuſed him Trinity-Term was Twelve- month 
and he was committed ; and when Danger- 
field came in and accuſed my Lord, he (the 
Deponent) brought a Charge a ſecond Time 
againſt him. 

Lord Caſtlemaine obſerved, when this Wit. 
neſs was before the King, he ſpoke of a Di- 
vorce. 

The Attorney-General anſwered, What he 
ſaid in another Place, was not to be debated 
now, | 

His Lordſhip replied, If he proved him an 
ill Man in any Place, it was fit to be menti- 
oned here; and demanded, If he ſaw the 
Divorce. 

Oates ſaid, He would give Evidence of 
that, if his Lordſhip came to be indicted for 
his Prieſthood; but he did hear my Lord ſay 
at Wild- houſe, he had been at great Charge to 
carry on that Buſineſs of the Divorce: And a 
Letter was found, in a Prieſt's Chamber that 
was ſearched, wherein the whole Caſe wa 
ſtated between him and his Wife Barbara; 
and he did tell the King, he ſaw in Strany' 
Hand an Account of a Divorce between my 
Lord Caſtlemaine and Barbara Dutcheſs of 
Cleveland. 

Mr. Attorney objected, That if the Pri- 
ſoner might ask Queſtions about ſuch foreign 
Matters, any Man might be catched. The 
Chief Juſtice anſwered, This was not fo re- 


the Lord Caſtlemaine ſaid, How could a Man 
be catched in the Truth? And demanded of 
Oates again, Whether he ſaw a Divorce, and 
where ; or whether he ſaid ſo? 

Oates anſwered, He did not know whether 
he ſaid ſo or not; and would have ſtolen away, 
but my Lord deſired he might ſtay in Court. 

Then Dangerfield was called as a Witneſs, Dugi 
to whoſe Teſtimony his Lordſhip objected, fcb L- 
That he had been convicted of Felony ; broke“ 
Priſon, and been outlawed upon it; that be 
was alſo ſtigmatiz'd, had ſtood in the Pillory, 
and been burnt in the Hand; and deſired his 
Counſel might be heard, as to his being à 
Witneſs : Whereupon Counſel was heard, and g, 
the Judges, being in Doubt, one of them mode 
went and conſulted the Judges of the Common _ 
Pleas; after whoſe Return the Chief Juſtice 
ſaid, Mr. Juſtice Raymond had put the Caſe 
to the Judges of the Common Pleas, (viz ) 
That the Witneſs was convicted of Felony, 
had been burnt in the Hand, out-lawed for 
Felony, and had a General Pardon 3 and 
they were of Opinion, that a General Pardon 
would not reſtore him to be a Witneſs, after 
an Outlawry for Felony, becauſe of the In- 
tereſt the Subject had in him; but where 4 
Perſon was burnt in the Hand, they looke 


upon it as a more general Diſcharge _ ; 


anger 
16's Tur 


nice. 
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630. n. would amount to; and that, if he 
| js Car 15 22 convicted of Felony, and not burnt 
in the Hand, a Pardon would not have ſet him 
right, but being convicted and burnt in the 
Hand, they ſuppoſed he might be a Witneſs. 
Then Dangerfield was ſworn, and depoſed, 
That about a Year ago, the Lady Potis ſent 
him with a Letter to the Lord Caſtlemaine, 
and his Lordſhip ſent an Anſwer by him, 
which the Lady Powis read aloud to the De- 
ponent and Mrs. Cellier, in which were theſe 
Words: This Perſon I like very well, and 
though he be no Scholar, he will ſerve to inſtrutt 
the Youths as he ſhall be directed; and that by 
the Youths, were meant the St. Omers Wit- 
neſſes, whom his Lordſhip uſed to inſtruct; 
and it was a common-ſaying, when any of 
them were out in their Parts, I muft go to my 
Lord Caſtlemaine for my Leſſon ; and that his 
Lordſhip went with them to the Trials, and 
complained of the ill Uſage ſome of them re- 
ceived there ; and that his Lordſhip employ- 
ed him to get Lane out of the Gate-houſe. 
The Chief Juſtice demanding, How he 
came into his Lordſhip's Acquaintance ? He 
anſwered, The firſt Time was when he 
went with the Lady Powis's Letter, and in 
{9 after, he went to wait on him with ſome 
etters of the ſame Purport with thoſe he con- 
veyed into Colonel Manſel's Chamber, to pro- 
mote the ſham Plot ; for there was a Purpoſe, 
that ſo many Letters ſhould be conveyed into 
the Houſes of ſeveral Perſons of Quality, cal- 
led Presbyterians (for that was the Character 
all Perſons, who were not for promoting the 
Catholick Intereſt, lay under ;) which Let- 
ters his Lordſhip approved, and ordered ſeve- 
ral Copies to be made of them, ſaying, He 
would contribute to thoſe who were concerned 
in that Matter: That in Auguſt afterwards, 
the Day after the Deponent had been treated 
with by the Lords in the Tower to kill the 
King, he waited on the Lord Ca/tlemaine, 
who, ſending his Servant out of the Room, 
looked upon him with a ſtern Countenance, 
and demanded, Why he refuſed the Buſineſs 
for which he was taken out of Priſon ; and 
the Deponent anſwering, Would his Lord- 
ſhip have him kill the King? His Lordſhip 
fell into ſuch a Fury, that he was forced rude- 
ly to leave the Room; adding, that he had 
heard my Lord ſeveral Times, in familiar 
Diſcourſe, call the King Tyrant. 
N. Bars The Lord Caſtlemaine then entered upon 
Wings, his Defence; and firſt he produced a Witneſs 
to prove, that Oates indicted one Haſtings 
for Sodomy, . who was acquitted. Then Hut- 


N Over- ruled. 


another Witneſs depoſed, that Dangerfield 1680. 
ſaid, His Lordſhip was very angry with him, 32 Cr. 11 
for going to the Tower in his Lordſhip's Name,. 
unknown to him. 

W hich the Chief Juſtice obſerved, was be- 
fore the Time Dangerfield pretended he had 
that Diſcourſe with his Lordſhip, about kill- 
ing the King. 

The Lady Powis depoſed, That ſhe never _ 
ſent a Letter by Dangerfield to the Lord Rods Rel. 
Caſt lemaine, or any body elſe; or read a Let- dence contra. 
ter in his Preſence, or was ever long enough ©: 
in his Company. And Mrs. Cellier depoſed, 

That no Letter was read by the Lady Pawis 
in the Preſence of her and Dangerfield. 

Then Sir Richard Barker was called as a | 3 
Witneſs for the King, and depoſed, That —— 22 
his Servants told him, Oates was in London King. 
at Whitſun-tide 1678, and that he ſaw him 
there himſelf the latter End of June. 

Another Witneſs depoſed, That he ſaw 
Danger field at the Lord Caſtlemaine's in June, 

uly, or Auguſt; but he thought it was 


uly. 

The Chief Juſtice, in ſumming up the Evi- z. Cr 
dence, ſaid, He would have no Man think Fufice's Di- 
him partial, where our Religion, the King's 4 the 
Life and the Government, were in danger ; 79. 

but he muſt ſay, there ought to be competent 

Proofs, where Men were charged with ſuch 

Things; becauſe their Lives, Eftates, and 
Honours, were at Stake : 'T hat he thought no 


great Matter had been offered by my Lord a- 


gainſt Oates's Credit; but as to Dangerfield, 
they ſaw many enormousCrimes proved againſt 
him, and though the Law, allowed him to be 
a Witnefs, yet it was the Buſineſs of the Jury 
to weigh the Reputation of the Witneſſes ; 
nor did he think a Judge could diſcharge his 
Conſcience, without taking Notice of ſuch 
Things: That had Dangerfield been only 
guilty of this Treaſon, he ſhould have thought 
him a competent Witneſs notwithſtanding, 
for that was Oates's Caſe too; but when ſo 
many Crimes of another Sort had been proved 
againſt him, whether the Man were on a ſud- 
den become a Saint, when he. became an 
Evidence, he left to them. They were to 
take Notice alſo, how he was contradicted in 
his Evidence, by the Lady Powis and Mrs. 
Cellier ; and that, where two Witneſſes were 
produced, both ſpeaking materially to the 
ſame Thing, and one was believed, and the 
other not, then there was in Truth but one 


Witneſs, which was not ſufficient to find the 
Priſoner guilty, 


chinſon the Prieſt, who converted Oates, 
was Called, who depoſed, He was very poor 
and neceſſitous. Several Students of the Col- 
lege of St. Omers, depoſed, That he was at 
St. Omers when he ſwore he was at London at 
the Conſult. | 

A great many.Records, were produced, be- 
ing the Convictions of Dangerfield for ſeveral 
notorious Cheats, ſuch as gilding Silver, and 
paſſing it away for Gold, for which he had 
been ſeveral Times ſet in the Pillory, 

Mrs. Cellier depoſed, That the Earl of 
Caſilemaine was very angry with her, for ſend- 
ing ſuch a Raſcal as Dangerfield to him. And 


Mr. Juſtice Jones alſo declared, That it ,, ,_ 

was neceſſary, in a Caſe of Treaſon, That Judges de- 

there ſhould be two Witneſſes believed by the liver their 
ury. Opinion, 

Mr. Juſtice Raymond gave it as his Opini- 

on, That both the Witneſſes muſt be believed 

by the Jury, 

W hereupon the Jury, after a ſhort Receſs, 

brought in their Verdict, That he was Not 

guilty, 

At this Trial, the Eyes of the reſt of the 


Judges (as well as of the Chief Juſtice) ſeem 2 2 


to be opened; they appear to have reſumed maine“ 
their Reaſon and their Courage, and deter- Tia. 


mined no more to be made the Tools of an 
inſolent 
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ACRITICAL REVIEW "a 


| 1680. 
32 Car. II. 


1679. 

31 Car, II. 

WH —_ 
Proceedings 
Again the | 
Lord Ene 
Fuſtice 
Scroggs. 


Articles ex- 


bibited to tbe 


Council by 
Oates and 
Bedloe, 


inſolent Faction, to hunt down ſuch Gentle- 
men as they were pleaſed to mark out for 
Deſtruction: They now very honey inform 
the Jury, that they ought to take Notice of 
the infamous Characters of the Witneſſes, and 
that, where there were not two Witneſſes be- 
lieved by them, the Priſoner ought to be ac- 
quitted: And the Chief Juſtice very juſtly ob- 
ſerves thata Judge could not diſcharge his 
Conſcience, without taking Notice of ſuch 
Things to the Jury: But how different this 
Conduct was from their Behaviour at ſome 
former Trials, is obvious to every common 
Reader. How did they at firſt fall in with 
the common Cry ! How did they brow-beat 
and threaten both the Priſoners and their 
Witneſſes, when they endeavoured to make the 
ſcandalous Lives of the King's Evidence ap- 
pear, and tell them, that no Improbabilities 
in their Teſtimony, how ſhocking ſoever, 
ought to be conſidered, where they had the 
Oaths of two poſitive Witneſſes ; not only 


* 0 W W 


inſinuating, that the Witneſſes ought W M > 
believed, but declaring it was impaſſible their 32 — 
Teſtimony could be disbelieved. = 
Theſe Proceedings muſt make future Jug 

exceeding cautious how they fall in with 
pular Clamours, and are borne down by Noiſe 
and Impudence to ſerve the vile Purpoſes of 
Deſigning Men, whoſe Revenge, Ambition 
or Avarice, put them upon forming pretend. 
ed Plots to cover and conceal the real Con- 
ſpiracies they themſelves are engaged in, to 
deſtroy the Conſtitution in Church and State: 
This has ever been the grand Stratagem of 
the Party, which they have ſo often played 
with Succeſs, that they have had the Aſſy. 
rance to revive it again in our Days. Th 
find many People ſo exceeding weak, as to 
be deceived frequently by the ſame Wiles 
their Fathers practiſed, and indeed to have 
leſs Sagacity than Solomon could ſuppoſe Brute 
Animals had, where he ſays, Surely in vain 
the Net is ſpread in the Sight of any Bird, 


Articles of High Miſdemeanors, offered to the Conſideration of his 
Majeſty and the Privy-Ccuncil, againſt Sir WILLIAM Scrocas, \=* 
Lord Chief Juſtice of the King -Bench, by Titus Oates, and 

William Bedloe. Anno 1679. 31 Car. II. 


HA T the faid Chief Juſtice had 


ſet at Liberty ſeveral Perſons ac- 


cuſed of High-Treaſon, particu- 


larly the Lord Brudenel, &c. 

2. That at the Trial of Sir George Mate- 
man, and others, he did brow- beat and curb 
the ſaid Oates and Bedloe, two of the princi- 
pal Witneſſes for the King; ſpoke lightly of 
them, miſrepeating and omitting material 
Parts of their Evidence, whereby the Parties 
were acquitted of the Fact, though fully 
proved by the ſaid Witneſſes. 

3. That, after the Trial of Sir George 

Wakeman, Cc. he ſaid, they were not to be 
believed, ſhould be believed by him, to their 
great Diſparagement. | 
4. That he oppreſſed his Majeſty's Subjects, 
by long Impriſonment, particularly Henry 
„. for publiſhing The Weekly Packet of 
Advice from Rome, diſcovering the Idolatries 
of the Papiſts, though the ſaid Book contain- 
ed nothing contrary to Law, and refuſed to 
admit him to Bail, 

5. That he refuſed to admit to Bail Jane 
Curtis, Francis Smith, and others (charged 
with publiſhing ſeditious Libels). 

6. That the ſaid Chief Juſtice was addict- 
ed to curſing, ſwearing, and drinking to Ex- 
ceſs; and at the Houſe of a certain Perſon of 
Quality publickly uttered many Oaths and 
Curſes, and drank to Exceſs, 

7. That he had admitted to Bail Charles 
Price, charged with being a Popiſh Prieſt ; 
and ſeveral other Perſons charged with High- 
Treaſon, 

8. That he had refuſed his Warrant to 
ſearch for Popiſh Prieſts and Jeſuits; and in 
a lighting and ſcornful Manner bid the Infor- 
mer go to Sir William Waller, who buſied 

himſelf in ſuch Matters, 


111 


» wy 


9. That, at the Trial of Knox and Lan 
for endeayouring to diſcredit the ſaid Oate; 
and Bedloe, he did not give any Directions to 
the Jury, but abruptly left the Court before 
they gave their Verdict, to the great Diſpa- 
ragement of the King's Witneſſes, the faid 
Oates and Bedlbe. | | 

10. That he permitted Osborn, who was 
engaged with Knox and Lane to diſcredit 
them, to make an Affidavit hefore him, re- 
flecting on the ſaid Oates and Bedloe, without 
the Conſent of his Majeſty, or his Council, 
or of the ſaid Oates and Bedloe. 

11. That the ſaid Chief Juſtice had dared 
to ſay, in Preſence of his Majeſty and the 
Council, That he thought Oates and Beall 
Oo had an Accuſation ready againſt any 


I 4 That he ſaid to Bedloe, at Monmouth 
Aſſizes, that he did believe in his Conſcience 
that Richard Langhorne, whom he had con- 
demned, died wrongfully. 

13. That he made ee of the 
Trials of Sir George Wakeman, and ſome Po- 
piſh Prieſts, ſelling them to the Bookſellers: 
And though he took 20 Guineas Earneſt of 
one Set of Bookſellers, yet ſold them to ano- 


ther, and would not return the Earneſt he 
had taken. | 


The Anſwer of Sir William Scroggs, Ant. 7, (1 
Lord Chief Fuſtice, to the Articles exhibited by rs | 
Titus Oates and William Bedloe. 


1. To the firſt he ſaith, That the Lord 
Brudenel was bailed, and afterwards diſcharg- 
ed by the Court of King's-Bench ; and that 
Bedloe uſed much Importunity to get him di- 
charged, declaring he had nothing to ſay 4“ 


2. That 


gainſt him. 


Fiir Fiir 
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ir Georee Iakeman, with ſuch a Letter, 
ot wa fand, before the Council, they 
would have committed him: Oates anſwered, 
That that Council would commit no body for the 
Plat, which might occaſion his being frowned 

n. 

"Th To the third he ſaid, There were ſome 
Paſlages in that Trial which gave him great 
Cauſe to doubt. | 

4. and 5. To theſe Articles he faid, The 
Perſons mentioned in them were committed 
for publiſhing libellous and ſcandalous Papers, 
according to Law ; but there was no Law 
for theſe Men to call him to an Account for 
judicial Acts relating to others. 

6. The ſixth was an inſolent Scandal, and 
he referred himſelf to the Teſtimony of that 
Perſon of Quality, whoever he was. 

7. The Perſons, mentioned in this Article, 
were bailed, and diſcharged by the Court; 
the Attorney-General being firſt called, but 
indeed the Conſent of Oates and Bedloe was 
not asked. : 

8. He ſays hedoes not think himſelf obliged 
to do all the Buſineſs of a Juſtice of Peace; 
but it wasa Servant that gave that Anſwer. 

9. To the ninth he ſays, He told the Jury 
the Matter was plain, and went away, to try 
Cauſes in London, without paying any Com- 
pliment to Mr. Oates. | 

10. He ſays, that the Afſidavit, mention- 
ed in this Article, was not ſworn before him, 
but two others, in one of which Osborn de- 
poſed Oates had ſaid, That the Kingdom 9 
England would never flouriſh, till it became 
Elefive : And in the other, that he was not 
fled at Knox's T rial, as Oates had ſworn. 

11. To theeleventh he anſwered, It was 
more to be wondered how Oates dared to 
charge that as an Article of a Miſdemeanor, 
which was faid in the King's Preſence, and 
repeated falſe too. 

12. That he did tell Mr. Bedloe, at Mon- 
mouth Aſſizes, that he was more unſatisfied 
at Langhorne's Trial than all the reſt; for 
that he was credibly informed ſince, That 


one who was walking in his Chamber could 
not ſee him write in his Study, which was 
Bedloe's Evidence. 


13. That this was Matter of meer Con- 
tract with other Men, of which he did not 


think himſelf bound to give Oates and Bedloe 


an Account: But that by taking Twenty 
Guineas he loſt Forty; and that his Back- 
wardneſs to go to Vateman's Trial, did not 
look as if he had received 10000 J. to favour 
by wage (as theſe Witneſſes had given 
Out. 

Concluding that if theſe Articles ſhould 
appear to his Majeſty to be frivolous, ſcanda- 
lous, or not true, his Majeſty would pleaſe to 
ſhew his juſt Reſentment thereon, in Honour 
to his Courts and Government : And that 
ſuch an unprecedented Attempt might not go 
unpuniſhed, the Promoters of it might be 
left to be proceeded againſt according to 


Law. 


N.. 19 V. 


— 


This Matter was debated before the King and 


Council, the 21/t of January 1679, and 3? Car. II. 


Oates and Bedloe /eft to be proſecuted at 


Law. 


The Party not ſucceeding in this extraordi- 
nary Attempt againſt the Chief Juſtice, be- 
fore the King and Council, brought the very 
ſame Accuſation againſt him before the Houſe 


1680. 


Complaints 


ag the 
Ctie Jus 


fice to the 


Hufc of 


of Commons, in November, 1680, and were Comm. 


ſo ſucceſsful there, as to procure an Impeach- 
ment of High-T reaſon to be preferred againſt 
him, conſiſting of Eight Articles. 


1. By the firſt whereof it was charged, that ticles of 


the ſaid Chief Juſtice Scroggs had traiterouſly 
endeavoured to ſubvert the fundamental Laws, 


Impeachment 
for H gb- 
Treaſen re- 


Religion and Government of this Kingdom, ſ«iw:d on. 


and inſtead thereof to, introduce Popery and 
arbitrary Power, 

2. That he arbitrarily diſcharged the 
Grand Jury of Middleſex, in Trinity-Term, 
1679, before they had made their Preſent- 
ments, and found ſeveral Bills of - Indictment 
before them, by which illegal Diſcharge of 
the ſaid Jury, the Courts of Juſtice was ma- 
liciouſly ſtopped, the Preſentments of many 
Papiſts, and other Offenders, were obſtruct- 
ed, and in particular @ Bill of Indictment a- 
gainſt James Duke of York, for abſenting him- 


ſelf from Church, which was then before them, 


was prevented from being proceeded upon. 
3. That the Chief Juſtice, and the reſt of 
the Judges of the King's-Bench, did make a 


Rule of Court, that The Weekly Packet of 


Advice from Rome, publiſhed by Henry Care, 
ſhould not be printed or publiſhed, thereby 


of | aſſuming to themſelves a Legiſlative Power. 


4. That he, and the reſt of the Judges of 
that Court, had moſt notoriouſly departed 
from all Rules of Juſtice, in the Impoſition 
of Fines on Perſons convicted of Miſdemea- 
nors; being manifeſtly partial to Papiſts, and 
Perſons popiſhly affected, and grievouſly op- 
prefling his Majeſty's Proteſtant Subjects. 

5. That he refuſed to bail Perſons that were 
bailable, particularly Care, Broome, Harris, 
Smith, Curtis, &c. which was a high Breach 


of the Liberty of the Subject, deſtructive of 


the fundamental Laws, and tending to intro- 
Mr. Langhorn's Study was ſo ſituate, that 


duce arbitrary Power. 

6. That he had granted Warrants for at- 
taching the Perſons, and ſeizing the Goods of 
his Majeſty's Subjects, not named or deſcrib- 
ed, particularly in the ſaid Warrants (againſt 


ſeditious Libels and their Publiſhers ) 


7. That he openly defamed and ſcandalized 
ſeveral of the Witneſſes of the Popiſh Plot; 
endeavouring to diſparage their Evidence, 
and take off their Credit; traiterouſly endea- 
your to ſtifle and diſcourage the Diſcovery of 
the ſaid Plot. 


8. That the ſaid Sir William Scroggs, by 


his frequent and notorious Exceſſes and De- 


baucheries, and his prophane and atheiſtical 
Diſcourſes, did daily affront Almighty God, 
diſhonour his Majeſty, give Countenance and 
Encouragement to all Manner of Vice and 
Wickedneſs, and brought the higheſt Scandal 
on the publick Juſtice of the Kingdom. 

All which Words, Opinions and Actions, 


were ſpoken and w_- traiterouſly, and ma- 


lic ouſly, 


An dd Cen- 


clufion of the 
Articles, 


— 
— 
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4 CRITICAL REVIEW of 
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1680. liciouſly, to alienate the Hearts of the King's 
32 Car. Il: Subjects from his Majeſty ; to ſet a Diviſion 
WYDS between him and them ; to ſubvert the funda 
mental Laws, Religion and Government, 
and to introduce Popery and arbitrary Power : 
For which they impeached him of High- 
Treaſon, and other High Crimes and Miſde- 
meanors z 
Praying that the ſaid Sir William Scroggs, 
Chief Juſtice of the Court of King's-Bench, 
may beput to anſwer the Premiſſes, and com- 
mitted to ſafe Cuſtody. 
1 „ being put, to impeach the 
Chief Juſtice, on theſe Articles, ſeveral 
Speeches were made on the occaſion, for and 
againſt it ; of which I ſhall tranſcribe one or 
two on each Side, which will give a conſider- 
able Light into this Matter, 
8 Sir Thomas Lee ſtood up and ſaid, Mr. 
the ſad _— Speaker, In my Opinion, the Matter con- 
prachment. tained in the laſt ſeven Articles does not an- 
ſwer the firſt Article, or the Title: For there- 
in you accuſe Sir William Scroggs in general 
Words of High-Treaſon, the higheſt of 
Crimes ; and when you come to Particulars, 
you inſtance the diſſmiſſing of Grand Juries, 
rohibiting the printing of Pamphlets, the 
— of levying Fines, and the like. 
Sir, I would not be underſtood to be an Ad- 
vocate for the Lord Chief Juſtice Scroggs, 
but I hope, as long as J fit here, you will al- 
ways give me Leave to be an Advocate for 
this Houſe; which I cannot more ſignally 
demonſtrate, than by offering my Opinion 
againſt every thing which I think will reflect 
on the Juſtice or Prudence of the Houſe, or 
prove uy Hindrance to the finiſhing of thoſe 
great Affairs you have under Debate. 
Sir, Iam of Opinion, that though all theſe 
Things, contained in theſe Articles, ſhould 
be fully proved, they will not amount to 
Treaſon ; and although it be true that you 
do but impeach, and that the Lords are to 
judge; yetitis not agreeable to the Juſtice 
of this Houſe, that the Articles ſhould be for 
Treaſon, unleſs you can make out, that the 
Matter contained in the Articles is ſo ; which 
I very much doubt: And therefore am of 
Opinion, that the Articles ought only to be 
for high Crimes and Miſdemeanors; which I 
am the more forward earneſtly to preſs you to, 
becauſe I am afraid if theſe Articles ſhould go 
for High-T reaſon, it may occaſion ſome Diſ- 
pute with the Lords, who happily, if they 
do not conclude that the Matter contained in 
the Articles amounts to 'T reaſon, will not 
commit him, notwithſtanding their Order 
made in the Earl of Danby's Caſe. And this 
may occaſion ſuch Miſunderſtandings, as ma 
hinder all other Buſineſs : Alſo if you ſend it 
up for High-T reaſon, it may occaſion ano- 
ther Diſpute with the Biſhops, whether they 
ſhall withdraw or no, when the Caſe comes 
to be tried: Upon the whole Matter, I think 
it will be much ſafer that you make the Im- 
peachment for High Crimes and Miſde- 
meanors only, 
Mr. Finch Mr. Daniel Finch (afterwards Earl of Not- 
ezainftit, ting ham) ſaid, Mr. Speaker, My Obligation 
to ſerve my Country calls on me to give you 


Kindneſs to my Lord Chief Juſtice; for 3 
can ſafely declare, that I do not think him fit 32 NY 
for that eminent Place now ; becauſe indeed wy 
I never thought he was fit: So that what ! 
ſhall ſay proceeds from my Kindneſs to the 
Publick, and my particular Obligations to 
this Houſe: I think we ought to be cautious 
how we increaſe Laws to take away our Lives: 
Our Fore-fathers were very careful in it, ” 
appears by the Statute of 25 Edw. III. which 
was made to prevent the Judges taking on 
them any-Power, to declare any Thing Trea- 
ſon, but what was expreſſed within that Sta- 
tute; reſerving all obvious Crimes of that 
Nature, to the Judgment of the Nation in 
Parliament, who, no doubt, may declare 9. 
ther Things Treaſon, which are not within 
that Statute : But it is a queſtion with me, 
whether it can be done any other Way, than 
by Bill, that ſo it may be an AQ of King, 
Lords, and Commons, and not for the Houſe 
of Lords only, the Commons only Proſecu- 
tors, and the King not concerned. 
That the Lords alone are proper Judges in 
many Caſes, when Perſons are proſecuted up- 
on ſome known Law, is not to be doubted: 
But I much queſtion, if they ought to be ſo 
in Caſes of Declarative Treaſon, though up- 
on an Impeachment from the Houſe of Com- 
mons; for that were to allow the Lords alone 
a Powerof making a Law in Caſes of the 
higheſt Nature, even of Life and Death, 
Sir, our Fore-fathersthought not good to en- 
truſt their Lives or Liberties with any one 
Eſtate alone; they thought, in a Multitude 
of Counſellors there was moſt Safety : And 
therefore, I hope, we ſhall be very cautious 
how we make a Precedent in the Caſe, And 
I am the more earneſt in moving herein, be- 
cauſe I am very confident that no Precedent 
can be offered to make good, that there ever 
was any thing declared 'T reaſon in Parlia- 
ment, which was not Felony by ſome expreſs 
known Law before. And I hope we ſhall be 
ſo careful of ourſelves, and our Poſterity, as 
not to go about to make a Breach upon the 
Conſtitution of the Government, in this Par- 
ticular ; but rather make it an Impeachment 
_ for high Crimes and Miſdemeanors, 
ir Francis Winnington, on the other Side, 5, Fai 
ſaid, Mr. Speaker, I cannot agree with that Win 
honourable Member that ſpoke laſt, as to his as 
Notion, that the Parliament cannot declare | 
any thing to be Treaſon, which was not Fe- 
lony before: The Statute of 25 Edu. III. 
leaves the Power at large to Parliaments, witt- 
out any ſuch Reſtriction. And I am of Op- 
nion, that any thing that tends to the De- 
ſtruction, or Alteration of the Government, 
hath always been, and always ought to be, de- 
clared Treaſon in Parliament, if brought there 
to be adjudged. The Parliament doth not in 
this make new Crimes, and then condemn 
them ; but only declares that to be a Crime 
which was ſo before, and wanted nothing but 
Condemnation. And it may conſiſt wi the 
Prudence of this Houſe, as well to be careful 
how to weaken thoſe Laws; and Cuſtoms, 
which tend ſo much to the Preſervation of the 
Government, as how to increaſe any 


my Opinion in this Matter, and not any 


may tend to the Deſtruction of any one b 


Fm 
Winningen 
y the l 
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1680. 


. Powe) 


7 7 it. 


ſon: The Crimes for which Treſſlian, and 
SYS the reſt of the Judges, in the Reign of 


W Precedents 
W citcd, 


32 Car. II 


did tend to the Subverſion of the Government 


by multiplying precedents for chaſtiſing Trea- 


Richard II. were impeached, were not Fe- 
lony by any known Law, and yet they were 
condemned by Parliament. Empſon and Dud- 
ley were accuſed in general, for endeavour- 
ing to ſubvert the Government, which being 
in general Words, was not Felony by any 
known Law ; yet, the Judges having Re- 
courſe to Parliament, they were condemned. 
The Articles againſt Finch, Berkley, and the 
reſt of the Judges (Anno 1641) were all for 
High-Treaſon, and the Matter, contained in 
the Articles, amounted to no more than what 
is contained in this. There is ſo little Weight 
in the Caſes that have been offered . 
this, that I think they are offered for Orna- 
ment, rather than Argument. The Chancel- 
lor is the Keeper of the King's Conſcience; 
and the Judges of his Coronation Oath. As 
they are in great Places, and have great 
Power, ſo they ought to be more careful how 
they behave themſelves: And as they have 
greater Encouragements, ſo they ought to be 
fubject to more ſevere Chaſtiſements than o- 
thers, the Publick being more concerned in 
their Actions: And therefore the Cuſtom of 
Parliaments hath made that Treaſon in them, 
which is not ſo in other Perſons; the Words 
of Judges, and Privy-Counſellors, in ſome 
Caſes, are Overt-Acts of themſelves. I think 
it will become the Wiſdom of the Nation, to 
make all the Defence and Proviſion they can 
againſt the corrupt Doings of Men in thoſe 
Places; and I do not ſee what Danger can 
ariſe to Poſterity by ſuch Proceedings. Is it 
not with the Parliament we intruſt this Power? 
Who can imagine that ever a Parliament can 
be ſo conſtituted, as not to be carefully con- 
cerned in their Proceedings, as to Life and 
Death; and only to concern themſelves there- 
in, when ſome extraordinary Exigencies, in 
which the Government is much concerned, 
requires it? What Man would deſire to live, 
after he was thought worthy of Death by 
ſuch an Aﬀembly? And notwithſtanding 
what has been ſaid, to extenuate the Crimes 
mentioned in theſe Articles, I think that the 
Order that was made in the King's-Bench, a- 
bout printing, by the Judges, was taking on 
them a Legiſlative Power, which hath former- 
ly been adjudged Treaſon : And I think now 
we live in as dangerous Times as ever, under 
as great Neceſſity to have a Care of the Miſ- 
chiefs that may Ln to the Nation, by ill 
Judges as ever; and I ſeeno Reaſon to doubt 
our being able to make good theſe Articles. 
Mr. Powel ſeconded Sir Francis Winning- 
ton, repeating good Part of his Argument, 
and inſiſted on the Precedent in the reign of 
Richard II. and the Condemnation of a 
Knight in Cheſhire, for conſpiring the Death 
of the King's Uncle ; and of the F 
thumberland, for giving a great Number of 
eries; concluding, that he was of Opinion, 
that the Order made in the King's-Bench a-; 
2 Printing their Warrants for ſeizing of 
ooks, and their diſſmiſſing Grand Juries, 


arl of Nor- | tha 


and had been, and ever ought to be, in Judges, | 


adjudged High-T reaſon; and therefore it 


1680. 


could not conſiſt with the Prudence of the 32 Car. II. 


Houſe, or the wo of the Nation, that 
the Chief Juſtice ſhould be impeached of any 
thing leſs than High-T reaſon. 


Sir Richard Temple replied, Mr. Speaker, Sir Richard 


I cannot admit that Parliaments, by Impeach- Temple a- 
ments before their Lords, can make any thing SY. 


Treaſon, but only ſuch Matters as were Trea- 
ſon by Common-Law, before the Statute of 
Edward III. And I think we ought to be 
ſo cautious of Poſterity, as not to preſs for 
ſuch Precedents, leſt you put into the Hands 
of the Lords a Power, for which we may 
have cauſe to repent hereafter, but never get 
back again; for the Lords do not uſe to part 
with thoſe Powers they once get. There are 
Precedents, by which it appears that the 
Lords have attempted to make declarative 
Treaſons alone, without any Impeachment 
from the Commons. Have a Care how you 
give them Encouragement to proceed therein: 
Better keep to the other way of making no 
declarative Treaſons, but by Bill (by A# of 
Parliament.) | 

However, it was reſolved that the Impeach- 
ment ſhould be engroſſed, and carried up to 


the Houſe of Lords, by Mr. Cavendiſh; and 


it being carried up accordingly, the Chief 
Juſtice put in the following Anſwer. 


id 81 ö | The Anſewe 
The ſaid Sir William Scroggs, by and under * 7 


Proteſtation, that there is no manner of High- Fuſtice, 


Treaſon, nor any Overt-Act of High-Trea- 
ſon, particularly alledged or expreſſed in the 
ſaid Articles of Impeachment, to which the 
ſaid Sir William Screggs can, or is bound by 


Law to make Anſwer unto; and faving to 


himſelf, (and which he prayeth may be ſaved 
to him) both now, and at all Times hereafter, 
all, and all manner of Benefit and Advantage 
of Exception to the Inſufficiency of the faid 
Articles in point of Law; as well for that, 
there is no overt-aCt of Treaſon expreſſed 
therein, as for all other the Defects therein ap- 
pearing ; for Plea thereto he ſaith, that he is 
no wiſe guilty of all, or any the Crimes, 
Offences, or Miſdemeanors, of what Nature, 
Kind, or Quality ſoever, by the faid Articles 
of Impeachment charged upon him, in Man- 
ner and Form, as in and by the ſaid Articles is 
ſuppoſed ; which he is ready to aver and prove 
as this honourable Houſe ſhall award, and 
humbly ſubmitteth himſelf, and the Juſtice 
of his Cauſe, to this moſt honourable Houſe, 
and prayeth to be diſcharged of the Premiſes, 
and to be hence diſſmiſſed and acquitted of all 
the Matters, Crimes, Miſdemeanors, and 
Offences, in, and by the ſaid Articles of Im- 
peachment charged upon him. 


The Lord Chief Juſtice alſo petitioned the #:, p., FA 
Lords, that whereas he was Impeached by the Ars 2 


laſt Parliament, and had put in his Anſwer, 
they would appoint the Commons to reply ; 

t a convenient Day might be appointed br 
hearing the Cauſe, and he might no longer 
lie under the Reproach of High-Treaſon. 


Whereupon the Lords ordered the Anſwer 7 Cbief 


and Petition to be ſent to the Houſe of Com- 


Juſtice re: 


mons ; but I do not find there was any further 2 =: 


Proceedings thereupon: However it was 
thought fit that he ſhould reſign the K. of 
hief 
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1680. 


32 Car. II. peachment, and accept a Penſion from the 


Reſolutions 
to impeach 


other Judges. 


Remarks on 


the Proceed- 


A CRITICAL REVIEW f — 


Chief Juſtice, as he lay under ſuch an Im- 


Crown in the Room of it. 

The Commons alſo reſolved to impeach Sir 
Francis North, Chief Juſtice of the Common 
Pleas, Sir Thomas 2 another of the Judges 
of the King's-Bench, and Sir Richard W:/ton, 
one of the Barons of the Exchequer : But it 
does not appear they proceeded on theſe Im- 

chments. | 

The Impudence of Oates and Bedloe, in 
preferring that ſcandalous Charge to the King 


ings againſt and Council, againſt the Lord Chief Juſtice, 


the Lord - . 
| . is ſurely not to be paralleled. 'T he Editor of 
2 this proceeding has indeed dubbed one of them 


with the Title of Doctor, and the other with 
that of Captain, to render them more con- 
ſiderable in the Eye of the World; but I do 
not find the firſt was ſo much as a St. Omers 
Doctor, or the other Captain of any thing 
unleſs it were of a Company of Knights of the 
Poſt, that he employed to ſecond his own Per- 
juries: And chat theſe vile Wretches ſhould 
have the Face to tell the Lord Chief Juſtice 
whom he ſhould bail, and whom he ſhould not 
admit to Bail, direct him how he ſhould treat 
the Witneſſes at every Trial, and what Di- 
rections he ſhould give to the Jury, is vary ex- 
traordinary; nay, they charge it as an Offence, 
that the Chief Juſtice dared to bail People 
without their Conſent, and ſuffered Affidavits 
to be made before him, reflecting on their Cha- 
raters, and yet were not aſhamed or afraid 
themſelves to accuſe the Chief Juſtice of being 
a common Swearer and a Drunkard, This, 
it is manifeſt, they were encouraged and ſup- 
ported in, by Saint Shaftesbury, and the Faction, 
or they durſt not have treated one of the great- 
eſt Magiſtrates in England in this Manner. 
But what puts it beyond all Doubt, that 
Shaftesbury and his Party were at the Bottom 
of all this is, that they procured the very fame 
Articles to be exhibited againſt the Chief 
Tuftice, in an Impeachment of the Houſe of 
Commons, which thoſe deſpicable Tools had 
preferred to the Council: And ſurely the State 
was in a very happy Situation at this Time, 
When two or three abandoned Villains under 
Pretence of being the King's Evidence, ſhould 
take upon them to direct and reprehend the 
Judges of the higheſt Courts, and expect they 
ſhould ask Leave of them before they bailed 
or committed an Offender. It is plain the 
Faction had reduced the Crown to a very low 
Ebb, when ſuch Inſolence was ſuffered with 
Impunity. W hat had the greateſt private Sub- 
je& to do to preſcribe Rules to the Courts of 
Juſtice, much leſs Men the moſt obnoxious to 
Juſtice themſelves of any of the King's Sub- 
jects? This was to make the Bar arraign the 
Bench, and Criminals fit in Judgment upon 
their Judges: And yet even this we find coun- 
tenanced and encouraged by a Party that Shaf- 
tesbury had for med in the Houſe of Commons; 
a Party that fell very little ſnort of that which 
began the Grand Rebellion, and whoſe Ar- 
tillery was indeed levelled againſt the King. 
They hoped to wound him through the Sides 


of his Miniſters, and render him odious tz © 
the People, by reflecting on his Judges, that 32 — 
they might have a Pretence to depoſe and ww 
murder him as they had his Father; and th 

had this farther View in attacking the Judges 
that none ſhould dare for the future to oppoſe 
their treaſonable Schemes, or ſtand up in De. 
fence of the Crown or the Conſtitution, Thus 
they exactly copied after the Precedents their 
Fore-fathers had ſet them, and had met with 
the like Succeſs, had not the King been alarm. 
ed at their inſolent Proceedings in Time; 
taken the Reigns of the Government into bis 
own Hands, and ſhewed them that, whenever 
he was pleaſed to exert his Political Talents, 
he knew how to protect himſelf and his loyal 
Subjects, and defeat their impotent Malice. 

The Gentlemen who ſpoke againſt the Im- 
peachment, ſufficiently ſhewed the Abſurdity, 
and Injuſtice, of Impeaching a Perſon of 
High-T'reaſon, when they were not able to 
ſpecify one Fact that had the leaſt appearance 
of Treaſon in it, but leave the Lords to find 
out and declare ſomething to be Treaſon that 
was never thought to be ſo before: And t 
were certainly very unlucky in the Precedents 
they brought for it, as that in the Reign of 
Richard II. when the Barons broke out 
into Rebellion againſt the King, and compel- 
led him to ſacrifice his Miniſters and Judges 
to their Fury ; and that other in the happy 
Days of 41, juſt before the Grand Rebellion, 
when they charged the Lord Strafford with 
High- Treaſon, for his faithful Service to his 
late Majeſty, and whoſe Attainder had been 
repealed by an Act of Parliament of this very 
Reign: And ſurely very unhappy muſt the 
Subject be, when every Action of his Life is 
capable of being interpreted and declared Trea- 
ſon, which a Faction in the Houſe of Com- 
_ is pleaſed to charge and denominate 
uch. 

But never was ſo merry a Concluſion to 
an Impeachment, of High-'T reaſon : Namely, 
that All the Chief Juſtice's Words, Opinions, 
and Actions (above ſpecified) were ſpoken 
and done Tratiterouſly and Malictouſly, which 
was as much as to ſay, That he ſwore, 
curſed, and got drunk, traiterouſly and ma- 
liciouſly ; for theſe are the Crimes charged 
againſt him in the laſt Article. 

However, this doughty Impeachment was 
dropped for Matters, the Faction apprehend- 
ed of more Conſequence, namely, the im- 
mediate altering of the Succeſſion, the de- 
poſing their Sovereign, and changing the Mo- 
narchy into a Common-wealth, in which 
we ſhall find they did not meet with the ſame 
Succeſs their rebellious Anceſtors had done. 

The principal Crime they intended to 9%, u 
charge the other Judges with particularly Sir cop 
Francis North, and Mr. Juſtice „ pay 
whom they likewiſe reſolved to impeach, Was , juin 
their aſſiſting in drawing up a Proclamation 
againſt tumultuous Petitions for the ſitting of 
a Parliament, but theſe alſo were dropped, 
to make room for more important Schemes. 
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The Trial of EL1zaBETH CELLIER, for High-Treaſon, at the King's 
Bench Bar. 11th, June, 1680. 32 Car. II. 


b 7 þ HE Ind ictment charges the Priſoner | 
4 3 with High-Treaſon, in compaſſing 


the Death of the King, and the Sub- 
verſion of the eſtabliſhed Religion and Go- 
vernment ; and particularly with paying great 
Sums to ſeveral Perſons unknown, to kill the 
King, and to throw the Plot upon other 
People. ; 

The firſt Witneſs examined againſt her, 
was Gadbury, the pretended Conjurer and 
Almanack-maker, who depoſed, 'I hat tell- 
ing Mrs. Cellier he could ſay enough to in- 
validate the Teſtimony of Oates and Bedlee, 
ſhe anſwered, ſhe cared not, if it coſt her ten 
Guineas, if ſhe could diſcover the Truth: 
That walking through Veſiminſter-Abby with 
the Priſoner, ſhe ſaid, 'T his Place was former- 
ly filled with Benedictine Monks, and the 
Temple with Friars; and what if it ſhould be 
ſo again?; 

TT hat ſhe alſo demanded of him, when the 
King was ſick, Whether he would live or 
die, and ſaid, ſhe was afraid he would die; 
and the Deponent anſwering, he would not 
inform her, becauſe it was his Sovereign, ſhe 


replied, ſhe would go to another Aſtrologer 


then: That ſhe alſo brought a Nativity to 
him, to know if the Perſon was to be truſted, 


8 


and he afterwards underſtood it was Danger- 


field's. 


Then Dangerfield was called as a Witneſs ; 
but the Priſoner objected to his Teſtimony, 


pilloried and perjured; and produced ſeveral 
Records of his Conviction, but none for Per- 
jury : Whereupon Dangerfield produced his 
Pardon ; but the Chief Juſtice not thinking it 
reached all the Crimes he was charged with, 
his Evidence was waved : There being but 
one legal Witneſs therefore, and his Evidence 
very deſective, the Jury acquitted her ac- 
cording to the Chief Juſtice's Direction, and 
Dangerfield was committed. 


1680, 
32 Car. II. 


— 


Danger- 

fields Ei- 
. dence cbjected 
becauſe he had been whipped, tranſported, ;,, * 


The P riſoner 
acquitted, 
Dangerfield 
committed, 


Mrs. Cellier had been pretty buſy in ſearch- remarks. 


ing into the Characters of the Witneſſes of 
the pretended Popiſh Plot, and in detecting 
the vile Practices of Lord Shaftesbury, and the 
Faction, to ſupport the Credit of it; but had 
the good fortune to eſcape this Time: How- 
ever upon publiſhing a Pamphlet afterwards, 
in which ſhe ſtated her Caſe, and made ſcme 
Reflections on the King's Witneſſes, as they 
were called, ſhe was brought upon the Stage 
again, and ſuffered ſeverely for her Indiſcre- 
tion, as will appear in a future Trial. 


— 


The Trial of HENRY Cars, for a Miſdemeanor, in publiſhing a 


ſcandalous Libel, at Guz/d-hal/, 24 July, 1680. 


HE Information charges, That 
whereas there was aPlot, and traiterous 
Conſpiracy, againſt his Majeſty, and 

the eſtabliſhed Religion and Government, of 
which divers Traytors had been convicted; 
the ſaid Henry Care, intending to ſcandalize 
and bring into Contempt the Juſtice of the 
Kingdom, did on the 18th of Augu/t laſt, at 
the Pariſh of St. Sepulchres, London, print 
and cauſe to be publiſhed a ſcandalous Book en- 
titled, The Weekly Packet of Advice from 
Rome, in which were the following Expreſ- 
fions : viz. ©* There is lately ſound out by an 
experienced Phyſician, an incomparable 
„ Mcdicament, called; the Wonder-work- 
ing Plaiſter, truly Catholick in Operation, 
«© ſomewhat of kin to the e Powder, 
but more effectual. The Virtues of it are 
* ſtrange and various: It will make Juſtice 
deaf as well as blind: Take out Spots of 
©< deepeſt T reaſons, more cleverly than Caſtile- 
Soap dees common Stains : It alters a Man's 
Conſtitution in two or three Days, more 
than the Virtuoſo's transfuſion of Blood in 
ſeven Years: Is a great Alcaipharmict, and 
helps Poiſons and thoſe that uſe them: Tt 
miraculouſly exalts and purifies the Eye- 
* fight, and makes People behold nothing 
but Innocence in the blackeſt Malef:Qors : 
It is a mighty Cordial in a declining Cauſe ; 
* ſtifles a Plot as certainly as the Itch is de- 


cc 
«c 


_ © ftroyed by Butter and Brimſtone: It makes 


Ne, 20 I. | 


32 Car. II 


& Fools Wiſe Men, and Wiſe Men Fools, 
and both of them Knaves. The Colour 
of this Balm is bright and dazling, and 
5 being applied privately to the Fiſt, in de- 
cent Manner, and a competent Doſe, in- 
„ fallibly performs all the ſaid Cures and 
„ many others”. Which was ſaid to be 
done in great Contempt of the King, to the 
Scandal of the Government, the Admini- 
{tration of Juſtice, &c, 


1680, 


32 Car, II, 


— 


The Printer Stevens, depoſed, That he 23. z.,;. 
treated with Care as the Author of the Book dence. 


and received the Copy from him, or his Or- 
der: Hedid not remember that any body but 
Mr. Care's Boy brought any Part of the 
Copy to him, 

The Printer's Man depoſed, That he re- 
ceived ſeveral Parts of the Copy of the Week- 
ly Packet from Care's own hand; but he 
could not ſay the particular Paper in the In- 
formation ; and that Mr. Care's Boy brought 
ſome of the Copy. 

Sir Francis IV/innington, and the reſt of 
the Priſoner's Counſel, ſaid in his Defence, 
That Mr. Care was a Satyriſt againſt Popery, 
and his Packets were very well liked, *till he 
committed this Fault: An extravagant Flight 
might ſlip frem him withcut any ill Intention; 
and as he was a good Subject, and loved the 
Government in Church and State, he could 
not be ſuppoſed guilty of Malice. Then two 
or three Witneſſes were called, who depoſed, 

5 F they 


His Defence, 
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A CRITICAL REVIEW 7 


The Chief 
Fuſrtice's 
Directions. 


Remarks, 


1630, 


2 Car. I 3 
— 
Giles's 
Trial, 


The Ind: &- 


ment. 


The Obſer- 
vation of the qe 
King's Coun- 
ſel 


Arnold's 


Evidence. 


they had ſeen him at Church, but could not 
A. ſay he ever received the Sacrament: And Sir 


proved the Author of that individual Paper in 


Francis Winnington inſiſted, that he was not 


the Information. | 

The Chief Juſtice, in his Directions to the 
Jury, ſaid, he at firſt took it to be a Cauſe of 
ſmall Moment, but was convinced, by the 
Noiſe and Shouts during the Trial, that it 
was a Party Buſineſs; and told the Jury, 
they were not to concern themſelves whether 
the Priſoner was Malicious or not, but only 
to try the Fact, whether he publiſhed the 
Book; and if they found him Guilty, he 
would judge whether it implied Malice : 
Whereupon the Jury withdrew, and after an 
Hours Receſs, brought in their Verdict, That 
the Priſoner was Guilty, And he was ſen- 
tenced to paya Fine of to be ſet in 
the Pillory and impriſoned. 

The Priſoner's Counſel ſeem to admit the 
Fact at firſt, and then pretend that the Par- 
ticular Paper in the Information, was not 
proved to be his; but as the Printer depoſed, 
he treated with Care for the Copy, and re- 
ceived all the Copy from him or his Servant, 
this Paper muſt be included. 

And here we find, when the Faction could 
no longer blind the Judges with falſe and 


might have ſupported the Credit of this, 


and by this means have deſtroyed all the trie 
Friends of the Conſtitution on Pretence of 
their being Popiſhly affected. This was the 
Game they played with ſuch Succeſs in the 
Year 41, when every Judge, that durſt ap- 
pear faithful to his Prince, and the Truſt re- 
poſed in him, and would not ſubmit to the 
Direction of the Rebels, was immediately 
charged with High-Treaſon: And King 
Charles being ſurrounded with a Set ot treacher- 
ous Courtiers, who adviſed him to give up his 
Judges, and his beſt Friends to their Rage; 
loſt all manner of Power and Influence in his 
Dominions in that very Inſtant. Thoſe who 
were deſirous to ſerve their King, found he 
could no longer protect them, ſince both the 
Miniſtry and Judges were become accountable 
to the Commons : But it is to be preſumed, 
that future Princes, from this Example, will 
be cautious how they ſuffer themſelves to be 
{ripped of their Authority, by the Clamours 
of a reſtleſs Faction, againſt their Judges 
and Miniſters, who are uſually attacked in 
the firſt Place, in order to make their Way 
to the Throne itſelf : On the other Hand, it 
is acknowledged to be the Intereſt and Duty 


ſpecious Tales, atteſted by their Knights of 
the Poſt, their next Stratagem was to employ 
Swarms of Scriblers, to accuſe the Judges of 
Bribery and Corruption, and even to charge 
them formally with Partiality and Injuſtice 
before the Privy Council and the Parliament : 
Whereby they hoped to deter the Judges from 
prying too narrowly into. their Knavery, or 
to get theſe removed and others put in their 
Places, that would comply with their dictates: 
And could they have made the Judges of 1/:/t- 


of every Prince, to abandon thoſe Miniſters 
and Judges, he is ſatisfhed have abuſed him, or 
his People; and even to puniſh their Miſde- 
meanors himſelf, with the utmoſt Severity and 
Diſpatch; for Men will ever form ſome No- 
tion of the Maſter from the Servants he em- 
ploys. Ifthe Miniſter wants either Capacity, 
or Integrity, it is preſumed the Prince is de- 
fective in his Intellects, or in his Concern for 
the Welfare and Protection of his People. 


— — 


The Trial of 


Eſq; a Juſtice of Peace for 
32 Car. II. 


H E Indictment charges the Defen- 
dant, That he, together with divers 


others, on the 15th of April laſt, aſ- 


ſaulted the ſaid Fohn Arnold, at the Pariſh of 
St. Dunſtan in the Met, in the County of 
Middleſex, cutting the Throat and Face of 
the ſaid John Arnold with a Knife, and giving 
him ſeveral other dangerous Wounds with their 


Swords ; one whereof between his Belly and 
his left Pap, of the Depth of ſeven Inches ; 
two others in his Breaſt, and two in his left 
Arm. 8 

The King's Counſel, in opening the Evi- 


cruel Aſſault upon Mr. Arnold, was occaſion- 


ed by his putting the Laws in Execution a- 
gainſt Papiſts; and particularly his proſecuting 


and convicting one Evans, a Popiſh Prieſt. 


Then Mr. Arnold, was ſworn, who depo- 
ſed, That on the 15th of April laſt, he was 
at the Devil-Tavern, 
near Temple-Bar, till Ten o'Clock at Night; 


with ſome Company 


Joun Gi1Les, for an Afault on 


Monmouthſhire, 


and then remembring he had Buſineſs with 
Mr. Philips, his Counſel, who lived near the 
End of Bell-Yard, he deſired the ey to 
ſtay a Moment till he returned, and deſired 
his Friends Servants, who waited in another 
Room, to go with him: Croſſing Fleet- 


follow him, and imagined they were the Ser- 
vants he had called; but entering Bell. Tard, 
one of them got before him, and looked ear- 
neſtly in his Face: The Deponent paſſed him 
again, and by the Light of a Candle in 4 
Woman's Hand, ſaw perfectly that it Was 


nce, obſerved, That this was a Branch of | the Priſoner, whoſe Companions coming up, 
the Popiſh Plot; and that the Reaſon of this 


they laughed aloud ; but he continued his 
Way to Fakanapes-Lane End, and there, 35 
he was looking for the Kennel, a Cloak Was 
thrown over his Head, and they run him croſs 
the Lane, againſt a Wall, with that Violence, 
that they broke his Head : Then he drew his 
Sword, but could not turn about to defen 

himſelf, before he was knocked down» 3 
perceived a ſharp thruſt in his Side, the Poin 


minſter-Hall their Tools, no Doubt but they 


or 32 C 
any other Plot they were ee to invent, wwy 


Jonx ARNnoLD, rh 
14 July 1680. 


Street, to Bell- Tard, he ſaw two Men in Cloaks 


running 
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running into his Belly : He was afterwards 


I run through both Arms with a broad Sword, 


h one of his Arms with a ſmall 
3 received ſeveral other Wounds. 
And while one of them kept him down, with 
his Foot on his Breaſt, the Perſon that kept 
him down was run into the Leg by another of 
his Companions, and ſaid, Damn me, thou haſt 


1 my Lege That the Deponent received 
e 


veral Wounds in his Body, notwithſtanding 
he had a Pair of Whale-bone Bodice on, and 
ſome of them perceiving it, ſaid, Damn me, 
he has Armour on; whereupon one of them 

ve him ſeveral Cuts in the Face, and he 
thought he ſhould never recover ſome of the 
Wounds and Bruiſes he received: That there 
being a Candle in a Window, anda Link-boy 
paſſing by, he again ſaw the Priſoner's Face ; 
and the Cloak being pulled off, he cried out, 
and People came in, and carried him to the 
Sugar-Loaf, and from thence to his Lodgings, 
and ſent for a Surgeon : That the Aſſaſſins 
laughed aloud all the while they were cutting 
and hacking him; and when they went away, 
one of them ſaid, Now, you Dog, pray for 
the Soul of Captain Evans. 

Other Witneſſes depoſed, they heard Giles 
the Priſoner ſay, He muſt make Haſte into 


Glouceſterſhire, leſt he ſhould be ſtopped on 


Suſpicion of Arnold's Buſineſs. 

A Sword-Cutler, of Uſke, in Monmonth- 
ſhire, depoſed, That Giles came to him to 
mend his Sword, and demanding if he had 
been fighting with the Devil? Giles anſwered, 
No; but with damn'd Arnold. 

Another depoſed, That the Day Mr. Ar- 
nold was wounded, Giles asked him where he 
might buy a good Rapier? To which he an- 


ſwered, He did not know ; but he had then 


a good broad Sword. 

Others depoſed, Giles was out of his Lodg- 
ings at Ten that Night nor could he give an 
Account where he was at that Time. 

Other Witneſles depoſed, He was a Papiſt 


16 * 


or popiſhly affected: That he was acquainted 1690. 
with Lewis the Jeſuit, and ſaid he would per- 22 Ol. Il. 
ſuade the Executioner not to execute Leos: 
and afterwards attending at the Execution, he 

ſaw Giles dip Cloths in Lewtrs's Blood, when 

he was quartered. 

Hobbs, the Surgeon, depoſed, That he 
ſaw Mr. Arnold's Wounds, which were as 
he had related ; and that they could not be 
given by himſelf, as the Priſoner ſuggeſted, 

The Recorder Frfries, in ſumming up . Ress. 

the Evidence, ſaid, In Caſes of this Nature, rs Dire. + 
the Laws of England had not proportioned the . 
Puniſhment to the Crime: He thought it was 
impoſſible now to doubt the Truth of the 
Plot: This Piece of Villainy was little ſhort 
of that ated upon Sir Edmund-bury Godfrey : 
That Giles could give no Account where he 
was that Night, from Nine to One; and 
though the Proof ought to be very ſtrong, it 
was not to be expected it ſhould be altogether 
ſo full, as in Caſes of private Right, and 
where Things were tranſacted publickly, in 
the Face of the Sun. 

The Jury, after half an Hour's Receſs, Giles , +. 
brought in the Priſoner GuiLTyY: Where- vi9c4. 
upon he was ſentenced to ſtand three Times 
in the Pillory, viz. in Lincoln's-Inn- Fields, at 
Gray's-Inn, and at the May- Pole in the Strand: 
To pay a Fine of 500 J. and lie in Priſon. till 
he paid it, and find Sureties for his good Be- 
haviour for Life. 

It is highly probable that Giles, and his 
Company, committed this Outrage on Mr. 
Arnold, for his proſecuting Popiſh Prieſts, and 
eſpecially Lewis the Jeſuit, who was execu- 
ted a little before; for I could never hear 
they had any other Quarrel with him. And 
our Laws ſeem exceeding defective, as the 
Recorder obſerves, that ſuch deſperate Aſſaſ- 
ſins ſhould _ with ſo inconſiderable a 
Puniſhment: Whereas, for taking a ſingle 


Remarks, 


281 from a Man, the Puniſhment is Ca- 
pital. 


The Trials of Sir Thomas TRHw Nd, and Maxy PRESssICES, for 1680. 
High -Treaſon, at York Aſſizes, 29 July 1680. 32 Car. II. 8 


HE Indictment charges the Priſoners 
with High-Treaſon, in compaſſing 


the Death of the King, the Subver- 
ſion of the Government, and the Proteſtant 
Religion; with aſſembling and conſulting to 
put the ſaid Treaſons in Execution, contri- 
buting ſeveral Sums of Money to accompliſh 
their ſaid traiterous Deſigns, and giving Notes 
for more. | 
The Witneſſes being called, Bolron depo- 
ſed, That he was made Steward of Sir Tho- 
mas Gaſcoigne's Coal-works, in 1674, and 
in 75 he turned Papiſt; and that in Ja- 
nuary 76, Father Ruſhton, his Confeſſor, 
with the Priſoner Thwyng, and ſeveral others, 


came to the Deponent's Houſe, and asked 


him how he ſtood affected to the Roman Ca- 
tholick Religion, and if he would venture his 


Life and Eſtate in it on Occaſion? To which entitled, 4 Liſt of the Names of the Actors, 


— 


the Deponent agreeing, Ruſpton gave him 
the Oath of Secrecy; and in 1677, Sir 
Thomas Gaſcoigne, Sir Miles Stapleton, 
the Lady Tempeſt, Mr. Ruſbton, the Priſo- 
ner Thwyng, and ſeveral others, met in the 


old dining Room at Sir Thomas Gaſecoigne's 


Houſe, and agreed the King ſhould be killed ; 
and Thwyng ſaid, if they loſt this Opportuni- 
ty, they ſhould never have the like again; 
and that the effecting it would be very bene- 
hcial to the Church of Rome. They alſo 
agreed to ere a Nunnery at Delebank, after 
the King ſhould be killed; and the Lady 
Tempeſt offered them Broughton for the preſent, 
and 7 hwyng was to be Confeſlor to the Nun- 
nery: That the Deponent paid 101, to Rigp- 
ton in Thwyng”s Preſence, towards killing the 
King, and ſaw a Lift, in Thuyng's Hands, 
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and Contributors, engaged in the Deſign of 
promoting the Roman Catholick Religion, and 
alſo of eftabliſhing a Nunnery : By which was 
meant raiſing Money for killing the King. 
And Thwyng told the Deponent afterwards, 
That 30,0007. was raiſed in Yorkſhire, Lan- 
caſhire, and Derbyſhire, for killing the King ; 
and the Liſt of Particulars was ſent beyond 
Sca. 

That in 1678, the Deponent diſcourſing 
with the Priſoner Preſſicks, about the Plot, 
at his own Houſe, ſhe ſaid, Father Harcourt, 
her Confeſſor, firſt engaged her in it. That 
Pickering told her, he was to have killed the 
King, and ſhe was ſorry he did not do it: 
The King was an Aſs, and not fit to govern ; 
for what Money the Parliament gave him, he 
ſpent upon Whores and Concubines. 

Motubray depoſed, That about Michael- 
mas 1676, Ruſhton, Addiſon, and Thwyng 
the Priſoner, with other Prieſts, met at 


Ruſhten's Chamber, and agreed to kill the | 


King, becauſe he had not kept his Promiſe, 
made to the Jeſuits beyond Sea, to bring in 
their Religion ; and faid that York and Lon- 
don were to be fired: And that Force muſt 
be uſed againſt the King, and all other He- 
reticks, that oppoſed the Advancement of their 
Religion. It was not only lawful, but meri- 
torious to kill him: That there was a Liſt of 
thoſe engaged in the Deſign, and Ruſhton ana 
the Priſoner Thwyng were the Managers of 
It. 

Mrs. Bolron, the elder, depoſed, That 
the Priſoner Preſſicks ſaid ſeveral Times, that 


ſhe knew of the Plot: That Prckering was | 
| Thomas Gaſcoigne, who was charged with be- 


to have killed the King, and ſhe was ſorry he 
did not do it; though it had been done, if it 
had not been for Oates and Bedloe: There 
would be no Quiet in England, till the 
Roman Catholicks got the upper Hand, and 
there was not a Proteſtant left in England : 
The King ſpent his Money among Concu- 


bines, and was not worthy to be a King, and 


hoped an Army of Catholicks would be raiſed 
to bring in Popery. 

Mrs. Bolron the younger, depoſed, That 
in 1678, ſhe heard Preſſicks the Priſoner ſay, 
That there was a great Conſpiracy carrying 
on, to alter the . ee and eſtabliſh 
the Romiſb Religion. 

John Hutchinſon depoſed, That he heard 
Preſficks the Priſoner ſay, We ſhould never be 
at Peace, till we were all of the Roman Ca- 
tholick Religion ; for the King was an Here- 
tick, and ſpent more Money on his W hores, 
than on his Queen : We ſhould never be at 
Eaſe, till the Duke of York was made King. 

Thwyng, the Priſoner, called ſome Wit- 
neſſes, who depoſed, That the King's Wit- 
neſſes ſwore againſt him maliciouſly at this 
Trial; but that they had declared formerly, 
that neither Sir Thomas Gaſcoigne, to whom 


he was related, nor any of his Family wers 
concerned in the Plot, * at 


Other Witneſſes depoſed, Bolron ſwore he wry 


would ruin Sir Thomas Gaſcoigne, and his Fa. 
mily; and Sir Thomas Gaſcoigne's Groom de- 
poſed, That Thwyng was not at his Houſe at 
the Time one of the Witneſſes depoſed he 
was there at a Conſult, | 

Mr. Juſtice Dellen, in ſumming up the 


Evidence, directed the Jury to acquit Preſſicks, > "up 


, 


becauſe there was no Evidence againſt her 
but of what ſhe bad faid others were to = 
and it did not appear ſhe was privy even to 
that: As to her ſaying ſhe was ſorry Pijckyy. 
ing did not kill the King, Oc. he did not 
think ſuch Words amounted to Treaſon: 
But as to Thwyng, there were two poſitive 
Witneſſes againſt him; and intimated, that 
he thought the Witneſſes Thwyng brought to 
invalidate the "Teſtimony of Bolron and Moto 
bray, was not to be regarded, 

Mr. Baron Atkyns obſerved, There was 
one Witneſs which depoſed, that Preſſicks 
confeſſed ſhe was privy to the Plot: And for 
Thwyng, there were two poſitive Witneſſes a- 
gainſt him ; and did not ſeem togive any Cre- 
dit to the Witneſſes T7 hwyng produced to 
prove it a malicious Proſecution: Where. , 
upon the Jury acquitted Mary Prefſicks ; but — 
brought in 2 GUILTY, and Sentence 
was paſſed on him as a Praytor: He was re- Thy 
prived from Time to Time, till the 23d ef 
October, and then executed. 

It ſeems a little ſtrange, that Thwyng ſhould 3, 
be convicted, on the Teſtimony of Witneſſes, L 
that were not believed at the Trial of Sir 77 


ing at the ſame treaſonable Conſults, and made 
the ſame Defence that TEwyng did. This 
is aſcribed, ina great Meaſure, to the Cre- 
dulity of the Judges that tried the unfortunate 
Thwyng : Mr. Juſtice Dolben was yet a Be- 
liever of the Plot; and Mr. Baron Atkyns a 
zealous Promoter of the Belief of it, and of 
every Thing elſe that might advance the In- 
— of the Faction; But the Government 
were ſo little ſatisfied of Thwyng's Guilt, that 
they ſuſpended his Execution for three 
Months: However, the Parliament meeting 
in October, anda prevailing Faction ſeeming 
determined not to enter upon Buſineſs, unleſs 
the Perſons accuſed of the Popiſh Plot were 
proſecuted with the fame Heat they were at 


firſt; the Miniſtry found themſelves under a 


kind of Neceflity of ſuffering Thwyng to 
be executed, according to his Sentence, two 
or three Days after the Parliament met; 
though this Compliance was far from having 
the Effect the Court expected from it; and 
indeed it was the greateſt Blemiſh on that 
Adminiſtration, that they ſuffered Men to be 
put to Death, of whoſe Innocence they Were 
but too well ſatished. | | 
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LAY =) 
Cellier's 24 
8 Trial. 
Tee Charges 


a Libel. 


H E Inditment charges, that the ſaid 
| Elizabeth Cellier, being a Papiſt, and 
deſigning to bring his Majeſty, and 
his Government, and the Proteſtant Religion 
into Contempt; and to aſperſe the Witneſſes 
that had teſtified againſt her, and others, in- 
dicted of High-T reaſon, did, on the firſt of 
September, in the 32d Year of the King, at 
the Pariſh of St. Clement Danes, in the 
County of Middleſex, fallly, maliciouſly, and 
ſeditiouſly, write and publith a ſcandalous Li- 
bel, entitled, Malice Defeated, Cc. wherein 
are contained many ſcandalous Expreſſions, 
reflecting on the Adminiſtration ; particularly 
for ſuffering Prance,Corral, and others, to be 
threatned and tortured, to make them Wit- 
neſſes of the Popiſh Plot. 

The Witneſſes being called, it was unan- 
ſwerably proved, that Mrs. Cellier had ac- 
knowledged herſelf the Author of the Book, 
and had fold and delivered them to ſeveral 
People; at her own Houſe. | 


Ugg 


h To confute the Story of Prance's being 
85 tortured in Newgate, Prance himſelf was cal- 

led as a Witneſs at this Trial, who declared 
ws that he was never tortured ; but Mr. Richard- 


ſon, the Keeper of Newgate, took great Care 
of him. | 

Corral, the Coachman, alſo was called; but 
he not appearing, his Wiſe was examined, and 
depoſed, That ſhe carried her Husband Pro- 
viſion when he was in Newgate; but was not 

rmitted to ſee him while he was on the 
Maſter's Side: That about a Fortnight after, 
ſhe ſaw him with great Fetters on, which 
made her imagine he had murdered ſome Bo- 
dy ; and the Jaylors ſaid they put on thoſe 
Irons to keep his Legs warm ; and that there 
were many Holes in his Legs, as others could 
teſtify, who furniſhed her with Plaiſters for 
him: And Baron Jet obſerving, that it 
was reported Richardſon had Irons, they call- 
ed Sheers, that weighed forty Pounds, he an- 
ſwered, he had not one that weighed twelve 
Pounds; but did not contradict the Evidence 
Corral's Wife gave: However, the Lord 
| Mayor ſaid, Corral had denied all before him 
upon Oath, 

Mrs. Cellier's Counſel deſerted her Cauſe, 
and ſaid nothing for her; but ſhe urg'd in her 
Defence,that ſhe was told what ſhe had wrote, 
and thought ſhe might juſtify the publiſhing 
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it, ſince ſhe did not make the Story. She 

urged alſo, that her Family had been very 

Loyal; her Father and her Brother were both 

killed in one Day, in the Service of his Ma- 

jeſty ; and ſhe herſelf had ventured her Life 

by Sea and Land, to ſerve him, as his Ma- 

jeſty had acknowledged, 

To which Mr. Baron J/:/ton anſwered, No 
doubt his Majeſty had recompenced her, ac- 
cording to her Deſerts; but they muſt a& by 
the Rules of Law: That the torturing Cri- 
minals was illegal, and he did not know it 
had been practiſed ſince the Reign of Queen 
Elizabeth, when Campion, the Jeſuit, was 
examined upon the Rack. 

The Jury finding her Guilty, Sir George She is con- 
Jeffries, the Recorder, pronounced the fol- #4. 
lowing Sentence on her, (/:z.) That ſbe ſhould Her Sentence. 
pay a Fine of 10001. be committed till Pay- 
ment, ſtand three Times in the Pillory, and find 
Sureties for her good Behaviour for Life : That 
Part of the Books ſhould be burnt by the common 
Hangman in her View, and a Paper, contain- 
ing her Offence, affixed to the Pillory ; which 
Sentence was afterwards executed. 

Mrs. Cellier, it ſeems, was not able to prove R:maris, 
all the Stories ſhe had heard, in relation to 
the threatening and torturing Prance and Cor- 
ral, to make them Witneſſes of the Popiſh 
Plot; but Mr. Echard, to whom ] refer the 
Reader, has given us a very full and particu- 
lar Account of that Matter : And here we 
find Corral's Wife atteſting, that ſhe was not 
permitted to ſee her Husband, in Newgate, a 
great while, and when ſhe was, ſhe found him 
loaded with Irons, and great Sores in his Legs, 
occaſioned by them; which i ſomething 
extraordinary, when the Man was neither 
charged with Treaſon or Felony, Prance 
alſo was diſtracted with theUſage he met with, 
ſometimes ſwearing one Thing, and then 
another; now confefling, and then denying 
what he had teſtified, in the moſt folemn 
Manner : But what puts the Matter beyond 
all Doubt, was, the voluntary Confeſſion of 
Prance in the next Reign, when he declared, 
that all the material Parts of his Evidence, 
at the Trials of Green, Berry, and Hill, 
were abſolutely falſe, and the Effects of his 
Cowardiſe, having been tortured and threat- 
ened with Death, to make him accuſe thoſe 
innocent Men, | 
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. %% HE Articles were entitled, Articles 7 
„ Impeachment, of High-Treaſon, and 

other Crimes and Offences, againſt 
William Earl of Powis, William Viſcount 
rn ond Henry Lord Arundel of Ward- 
N“. 20. II. 


The Trial of WILLIAM Viſcount STAFFoRD, for High-Treaſon, before 
the Houſe of Lords, in Jeftminſter-Hall, (Hexnzacr Lord Fixcn, 
Lord Chancellor of Eng/and, being conſtituted Lord High Steward on 

this Occaſion) the 3oth of November, 1680, 32 Car. II. 


1680. 
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| our, William Lord Petre, and John Lord Bel- 


laſis, now Priſoners in the Tower of London. 
1. The firſt Article charges, That there 
had been for many Years a traitorous and 


execrable e carried on by the Pa- 
| | 5 piſts: 
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iſts, to ſubvert the ancient Government and 
Laws of this Kingdom, and to ſuppreſs the 
true Religion therein eſtabliſhed, 

2. That the ſaid five Lords, together with 
Philip Howard, commonly called Cardinal of 
Norfolk, Thomas White, alias Whitebread, Pro- 
vincial of the Jeſuits, and divers other Jeſuits, 
Prieſts, Friers, and other Perſons, had traito- 
rouſly agreed, conſpired, and reſolved to de- 
poſe and murder his preſent Majeſty, and by 
malicious and adviſed Speaking, W riting, and 
otherwiſe, had declared ſuch their Purpoſes 
and Intentions : That they had alſo conſpired 
and contrived to ſubject this Kingdom to the 
Pope, and ſhare among themſelves the Eſtates 
of his Majeſty's Proteſtant Subjects; to reſtore 
Religious Houſes and the Lands belonging to 
them, and to ere& others, and to deprive all 
Proteſtant Biſhops and other Eccleſiaſtical 
Perſons of their Offices and Preferments, 

3. That the ſaid Conſpirators and theirAc- 
complices had held ſeveral Conſultations con- 
cerning the Inſtruments they ſhould uſe to 
murder his Majeſty, and had reſolved to effect 
it by poiſoning, ſhooting, ſtabbing, or ſuch 
like Means, and actually hired ſeveral Perſons 
to go to Windſor, and other Places where his 
Majeſty reſided, to murder him; and the Af- 
ſaſſins had accepted the Rewards offered them, 
undertaken to do the Deed, and gone to thoſe 
Places for that Purpoſe. 

4. That they had procured Forces to be 
raiſed, and made Application to the Pope, his 
Cardinals, Nuncios, and others, to obtain 
Supplies of Men, Money, Arms and Amu- 
nition, to levy War, and raiſe a Rebellion 
within this Kingdom, and to ſeize his Majeſty's 
Navy and Forts; whereupon the Calamities 
of War, Murders of innocent Subjects, Men, 
Women andChildren, Burnings, Rapines, De- 
vaſtations, and other dreadful Miſeries muſt 
have enſued. _ 

5. That the Conſpirators had procured and 
accepted Commiſſions, granted . by or under 
the Pope or other uſurped Authority, to raiſe 


Men, Money, Arms, and other Things ne- 


ceſſary for their wicked and traiterous De- 
ſigns, particularly, a Commiſſion for the ſaid 
Henry Lord Arundel of Nardour, to be Lord 
Chancellor; a Commiſſion to the ſaid Milliam 
Earl of Potis, to be Lord Treaſurer; a Com- 
miſſion to the ſaid John Lord Bellaſis to be 
General; another to the ſaid William Lord 
Petre, to beLieutenant-General; and a Power 
to the ſaid William Viſcount Stafford to be 
Pay-maſter of the Army intended to be raiſed, 

6. In order to conceal the Diſcovery of 
their Plots and Conſpiracies, and ſecure them- 
ſelves from Juſtice, the ſaid Conſpirators had 


uſed many wicked and diabolicalArts, cauſing 


their Prieſts to adminiſter Oaths of Secrecy 
together with the Sacrament, and upon Con- 
feſſions, to give Abſolutions on concealing 
the ſaid Conſpiracy, That they cauſed Sir 
Edmundbury Godfrey, who had taken ſeveral 


Examinations relating to the ſaid Conſpiracy, 


to be murdered, giving out that he wasalive, 


and privately married: And after his Body 
was found, maliciouſly reported that he mur- 


dered himſelf : which Murder was committed 


with Deſign to ſtifle and ſuppreſs the Evi- 


juſtly deſerved ; expoſe theProteſtants to 


dence, and to deter all other Magiſtrates from wn 


making further Enquiries into their Plots and 
Conſpiracies. 

And laſtly, That they had contrived b 
many falſe Suggeſtions, to lay the Imputation 
and Guilt of the aforeſaid horrid and deteſt. 
able Crimes upon the Proteſtants, that there. 
by they might eſcape the Puniſhments they 
Scandal, and ſubject them to Perſecution and 
Oppreſſion in all Countries, where the Romiſh 
Religion was profeſſed. 

Of all which Treaſons and Crimes, the 
Knights, Citizens, and Burgeſſes inParliament 
aſſembled, did impeach the ſaid Lords, and 
every of them, in the Name of all the Com- 
mons of England, praying they might be put 
to anſwer the Premiſſes, and ſuch Trials and 
Judgments might be had thereupon, as was 
agreeable to Law and Juſtice, and the Courſe 
of Parliaments. 

To which the Lord Stafford anſwered ge- 
nerally, that he was not Guzlty, and the Com- 
mons replied, and joined Iſſue thereupon, 

On the 3oth of November, the Lords be- 
ing come down from their Houſe to the Court 
erected in Męſiminſter-Hall, the Commons 
ſeated on each Side of them, all bare, and the 
Managers in the Rooms appointed for them ; 
the Lord Viſcount Stafford was brought to 
the Bar, to whom the Lord High Steward 
made a Speech, wherein he told his Lordſhip, , 
that he was proſecuted on the loud and dread- Sw; 
ful Complaints of the Commons, and was to Nabe 
be tried by the whole Body of Peers, where 7 
he might be ſure no falſe Weights or Meaſures 4 
ever were, or could be found, but the Balance 
would be exactly kept, and all the Grains of 
Allowance his Caſe would bear, certainly put 
into the Scales; but as it was impoſſible their 
Lordſhips ſhould condemn the Innocent, fo 
it was equally impoſſible they ſhould clear the 
Guilty : If therefore he had been agitated by 
a reſtleſs Zeal, to promote what they called 
the Catholick Cauſe, and had engaged in ſuch 
black and deep Deſigns he was charged with, 
and this ſhould be fully proved, he muſt ex- 
pect to reap what he had ſown: And as he 
muſt hear with Patience what ſhould be ſaid 
againſt him, ſo he ſhould have Time to an- 
ſwer it, and have a very fair and equal Hearing. 

The Charge being read, during which Time 
his Lordſhip was allowed to ſit, Mr. Serjeant 
Maynard, one of the Managers for the Com- 
mons, opened the Impeachment and Evidence. 

He obſerved that the Impeachment conſiſted q. 9 
of two Parts, a general and particular Charge: C 
And accordingly they ſhould firſt prove a Plot * 
in general, and then ſhew the Share the Lord 
at the Bar had in it: That great and wicked 
were the Deſigns of the Conſpirators: To de- 
ſtroy the King, in Hopes of better Times un- 
der his Succeflor : To deſtroy and maſſacre all 
that ſtood in their Way, the whole Body of 
Proteſtants in England : That an Army at 
Home was in a Manner formed, Commanders 
appointed, and Aid from France invited and 
promiſed : They thought it meritorious, to de- 
ſtroy a Heretick King, and thePapiſts at home 
and abroad had broke through all the Bonds 
of Nature, and other Obligations, to __ 
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their Ends. The Hiſtories of all Limes and 
Countries, affordedInſtances of ſuchCatholick 
Plots, and therefore there was no Improbabi- 
lity they ſhould be in one now, to propagate 
their Religion. Another Thing that might 
induce a Belief of the Plot, he obſerved, was 
the Murder of Godfrey, who had taken the 
Examinations of the Plot; and the many 
Endeavours to ſeduce and tamper with the 
Witneſſes, and blaſt their Characters, was a 
further Confirmation of it. 

Sir Francis Winnington, another of the Ma- 
nagers, ſeconded Serjeant Maynard, and ſaid, 
he looked upon the Cauſe of that Day, to 
be the Cauſe of the Proteſtant Religion : 
That the Papiſts had great Advantages and 


Encouragements at that Time, to enter into 


this Conſpiracy: They had crept into the 
King's Councils : and though ſome of them 
had been detected and diſcharge, as ill Men 
had ſucceeded them, 

Men were grown too eaſy and favourable to 
the Papiſts Projects; for, reconciling them to 
us was lately ſet on Foot. 

The Miniſtry prevented the Execution of 
the Penal Laws againſt Papiſts, and turned 
them upon the Proteſtant Diſſenters, and by 
that Means weakened and divided the Pro- 
teſtant Intereſt. 

But the greateſtEncouragement they had to 
enter on this Conſpiracy, was, the Proſpect of 
a Popiſh Succeſſor: His preſent Majeſty's Firm. 
neſs to the Proteſtant Religion, fruſtrated all 
their Hopes of re-eſtabliſhing their Religion 
while he lived; and therefore, like true Pa- 
piſts, they would throw off all Obligations of 
Loyalty and Allegiance, and deſtroy him. 
A s to the Proof of the Plot in general, he 
thought the ſeveral Attainders of the Jeſuits, 
and the Convictions of Reading, and others, 
of tampering with the Witneſles, a ſufficient 
Evidence of it: And as their Lordſhips An- 
ceſtors had, by their Honour and Juſtice, pre- 
ſerved the Anceſtors of the Commons, They 
did not doubt but their Lordſhips would tread 
in their Steps. They had now in their Hands 
an Opportunity of making their Zeal for 
Truth, and the Proteſtant Religion famous to 
Poſterity; and no Artifice could create the 
leaſt Jealouſy in them, that their Lordſhips 
would ſhew any Injuſtice to the Commons of 
England: To their Judgment, therefore, this 
Cauſe was ſubmitted; and when they had their 
Lordſhips Judgment, they did not doubt but 
they ſhould drive Popery out of this Engliſh 
World. | 

Mr. Treby, another of the Managers, ob- 


ſerved, That their Evidence conſiſted of two 


Parts, 1. To ſhew the general Conſpiracy, 
and 2. The particular Share the Lord at the 
Bar had in it. 

They had laid it in their Articles, That 
there, was an execrable Plot carried on b 
Papiſts, and that the Conſpirators aCted di- 
vers Parts, and in divers Places, beyond Sea 
as well as here: That this was an Enterprize 
too extenſive to be managed by a ſingle No- 
bleman, and thereſore they would ſhew, firſt, 
That there was ſuch a grand and univerſal 
Deſign of Papiſts, in which this Lord was to 
co-operate his diſtinct Share; though, when 


they deſcended to Particulars, it would ap- 
pear, that his Part had been great, and ma- 
naged with Malice as great as any. 

Then the Managers called their Witneſſes; 
and firſt one Smith, who gave a general Account 
of the Plot: He depoſed, That he had been 
a Popiſh Prieſt, but was now turned Proteſ- 
tant; That he had lived in the College of the 
Engliſh Jeſuits at Rome five Years; and the 
Jeſuits in their Sermons and private Diſcourſes 
maintained, That the King of England was 
an Heretick, and that whoever would take 
him out of the Way, would do a Meritori- 
ous Act; that he underſtood at Rome, there 
was aPlot going forward to murder the King, 
and when he came to England he obſerved 
there was the ſame Deſign here; and That it 
was common Talk all over the Country, 

Dugdale depoſed, That for fifteen or ſix- 
teen Years paſt, there had been a Deſign to 
introduce Popery by Force of Arms upon the 
King's Death; but he heard nothing till of 
late of killing the King : That he had been 
at ſeveral Conſultations for taking off the 
King, and there had been a general Collection 
of Money for carrying on the Deſign ; he 
had received five hundred Pounds at once, 
and paid it to Ewers the Jeſuit, for Arms re- 
ceived from beyond Sea : That the Lord 
Aſton and Sir de Symonds, were ordered 
to diſpoſe of Arms, which came from beyond 
Sea, to the Value of thirty thouſand Pounds; 
and he had heard the French King would fur- 
niſh a Body of Troops and other Supplies : 
That the Jeſuits Letters went through the 
Deponent's Hands for two Years, and he re- 
ceived one, the 14th of October, 1678, dated 
the 12th, which ſaid, This Night Godfrey 
is diſpatched ; and the Reaſon he was taken 
oft, Ewers told the Deponent, was, becauſe 
Coleman ſent the Duke of Vor Word he had 
diſcovered the whole Plot to him : That the 
Deponent himſelf contributed four hundred 
Pounds towards the Plot, and promiſed a hun- 


dred more: That the Lord Stafford was pre- 


ſent at ſeveral Conſults, where the introducin 
Popery, the buying Arms, and the King's 


Death, were under Conſideration; and there 


was anIndulgence, publiſhed in the Vear 1678, 
That whoever ſhould be active in theſe De- 
ſigns, ſhould have a Pardon for all their Sins: 
That when the King was killed, Arms were 
to be put into the Hands of certain Perſons, 
who were to riſe at an Hour's Warning, and 
cut the Proteſtants Throats, and if any eſ- 
caped, the Army was to deſtroy them; ad- 
ding, that Mhitebread the Jeſuit wrote Ewers 


a Letter by the common Poſt, wherein he 


deſired him, in Words at length, without a 
Cypher, To provide fout Fellnws to kill the King. 

Oates depoſed, that he was reconciled to 
the Church of Rome on Ah-IVedneſday, 1676, 
and admitted then a Novice of the Order of 
the Jeſuits: That in April 1677, he was ſent 
to Spain, where the King's Death was talked 
of, for that he was an Enemy to God and 
Man. In November following the Deponent 
was ordered to England, where he under- 
ſtood Grove had been diſappointed in his 
Defign of killing the King ; but had great 


| Hopes of effecting it the next Year : That in 


December 


1680, 
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16380. December 1677, the Deponent was ſent to 
. 42 Car, II. | . 

GS. Omers, where they received an Account 
of an Attempt that P:ckering had made upon 
the King's Life, which failed by the Flint of 
his Piſtol being looſe : Then he <q Evi- 
dence of the treaſonable Conſult at the J/h:te- 
Horſe in April, bas as he had done at the 
Jeſuits Trials, and of Sir George Naſteman's 
being employed to poiſon the King; and 
ſaid, Strange told him how London was fired, 
and that theIncendiaries who were apprehend- 
ed, were releaſed by theDuke of 7or#'s Order. 

Jenniſon's Fenniſon depoſed, That Ireland would have 
Evidence. employed him to murder the King ; and that 
he (the Deponent) recommended four ſtout 
Triſhmen to him in Auguſt, 1678, for that 
Service, whoſe Names Jreland took down. 
The Managers having given Evidence of 
the Plot in general, the Witneſſes were di- 
rected to teſtify what they knew againſt the 
Lord Stafford in particular. 
Dugeale's W hereupon Dugdale depoſed, That the lat- 
Teftimony a- ter End of Auguſt, or the Beginning of Sep- 
45 tember, 78, he was admitted to a Conſulta- 
particular, tion at the Lord Aſton's Houſe, where the 
Lord Stafford, the Lord Afton, and ſeveral 
more, came to a Reſolution, upon the Intelli- 
ence they had received from beyond Sea : 
That the ſpeedieſt Way to introduce their 
Religion was, to kill the King; to which Re- 
ſolution the Lord Stafford conſented : That 
foon after, the Lord Stafford ſent for the De- 
nent into his Chamber, and promiſed him 
five hundredPounds, if he would be concerned 
in murdering the King : He faid, the Services 
of his Family had not been rewarded, which 
was Reaſon ſufficient for his Enmity to the 
King, if there was nothing of Religion in 
the Caſe. And he remembered particularly, 
that the Day, the Lord Stafford offered him 
the five hundred Pounds, was on the 20th, or 
21ſt of Sept. 78. | 
Oates's für- Oates depoſed, That in June 78, the Lord 
> fog Stafford received a Commiſſion to be Pay- 
: Maſter General of the Army, at Fenwick's 
Chamber in Drury-Lane. | 
Turbervile's Turbervile depoſed, That in the Year 75, 
Evidence. his Brother, being a Benedictine Monk, re- 
commended him to the LordStzafford at Paris, 
who was then lame of the Gout ; and that 
his Lordſhip purpoſed to him his being con- 
cerned in the Murder of the King who was 
(he faid) an Heretick, and a Rebel to GodAl- 
mighty; ordered the Deponent to go to Dep, 
and told him he ſhould go with him to Eng- 
land : But his Lordſhip wrote the Deponent 
Word at Diep, he ſhould go to England by 
Way of Calais, and ordered him to wait on 
his Lordſhip at London ; but he never went 
near my Lord Stafford, not being willing to 
be concerned in the Matter : That it was at 
his Lordſhip's Houſe at Paris, that he propo- 
ſed killing the King ; the Deponent was at 
- his Houſe there, ſeveral Times, within the 
Space of a Fortnight. The Houſe was at the 
Corner of a Street, which faced Luxemburgh- 
Houſe, and the Prince of Conde lodged in the 
fame Street. 
'T his, the Lord Stafford obſerved, was nat 
true, and demanded of Turbervile, What 
kind of Room bis Chamber was, where he 


if he had been guilty. 


up by the Watch, in December 78, he deſired 


the ſame Effect. The 


came to him? Which Turbervile ſaid he coulg 
not remember: And being asked how he nr 
came not to diſcover this ſooner ? Said, He ww 
was afraid of having his Brains beat out ; but 

on the King's Proclamation, and the Perſua- 
ſion of his Friends, who told him he might 

do it ſafely, he made the Diſcovery. 

The Lord Stafford proceeding in his De- 1,; 
fence, ſaid, If ſome Doctors of the Church Ty 
of Rome held the Doctrine of King: killing, /* 
the Doctors of the Sorbonne, and ſeveral other 
conſiderable Members of that Church, had 
condemned it, as he did for his Part; and 
that he had taken the Oath of Allegiance, 
with which he thought no Power on Earth 
could diſpenſe: Nor had his Life given any 
Countenance to the Accuſation of the per- 
jured Villains, who ſwore againſt him: De- 
claring, that Offers of procuring his Pardon, 
had been made him, by ſeveral Peers, and 
Members of the Privy-Council, if he would 
make a Diſcovery : But upon the ſtricteſt 
Search he could not imagine there was any 
Foundation for the Charge againſt him; and 
obſerved, he had Time enough, after theDif. 
covery of the Plot, to have made his Eſcape, 
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Then he demanded of Dugdale, What Pro- 
viſion of Arms was made to put this pretend- 
ed Deſign in Execution? To which Dugdal: 
anſwered, He heard there were 30,000 Arms 
provided beyond Sea; and he underſtood they 
ſhould have at leaſt 200,000 Men to aſſiſt 
them : Which his Lordſhip obſerved was very 
ſtrange, ſince there was not 20,000 Roman 
Catholicks in England able to bear Arms. 

His Lordſhip alſo called ſeveral Witneſſes, &:Vaj 
who depoſed, That he was at the Marquis of 
Wiarceſter's Seat, at Badminton, in Auguft 78, 
when Dugdale ſwore he was at Tixall, And 
Thomas Sawyer depoſed, That Dugdale was 
forced to leave the Lord Aſton's Service, on 
Account of his Debts ; and that being taken 


rc 


the Parſon of the Town to prevail with the 
Lord Afton to own him for his Servant; for 
he ſhould be undone (he ſaid) if he went to 
Jail; but the Lord A/fon would not own 
him: And Dugdale ſwore thereupon, That 
he would be revenged on the Lord Afton ; 
which was but two or three Days before he 
became an Evidence againſt the Lord Aion, 
and the reſt of the Popiſh Lords. 

The Minifter of Tixall depoſed, That he 
begged of the Lord Aion to own Dugdale for 
his Servant, to prevent his being carried to 
Jail; but his Lordſhip anſwered, he would 
have nothing to do with him. 

Sir Walter Bagott, one of the Juſtices of 
Peace, before whom Dugdale was brought by 
the Watch, depoſed, That he waited on the 
Lord Afton, to know if Dugdale was his Ser- 
vant ; but he would not own him: Where- 
upon the Deponent took Dugdale to wr 75 
with him, where there was a Meeting 0 Juf- 
tices, and they tendred him the Oaths of Su- 
premacy and Allegiance, which he took; an 
examiningif he knew any Thing of the Plot, 
he denied he had any Knowledge of it: And 
Mr. Kinnerſley, and Sir Thomas Whifgrave» 
two more of the Juſtices of Peace, depoſed to 
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The Miniſter of Tixall further depoſed, 


concerning the Death of Sir Ed- 
pn Godfrey, Abel the 12th of October, 
and communicated the ſaid Letter to the De- 
ponent, and Mr. Sambridge, the Tueſday fol- 
lowing ; he, the Deponent averred, that he 
never heard of Godfrey's Death, either from 
Dugdale, or any other Perſon, "till it was 
publickly known. And Mr. Sambridge depo- 
ſed to the ſame Effect. 

Robinſon and Murrel depoſed, That Dug- 
dale would have ſuborned them to have been 
Witneſſes againſt ſeveral Gentlemen, to prove 
their being in the ws and particularly a- 

ainſt the Lord Stafford. 
. Robinſon and 2 depoſed, That Dug- 
dale would have ſuborned them to be Wit- 
neſſes. 

One of the Lord Stafford's Servants depo- 
ſed, That he was with him all the while he 
reſided at Paris, and that his Lordſhip was 
never lame, asTurbervile had depoſed ; neither 
did he ever hear that Tyrbervile was at his 
Lordſhip's Houſe at Paris. 

Mipblorne depoſed, That the Lord Stafford 
came over from France, by Way of Diep, in 
January 75, and not by Calais, as Turber- 
vile had ſworn. 

Several Witneſſes alſo depoſed, That Tur- 
bervile ſolemnly proteſted he knew nothing 
of the Plot, 

Then his Lordſhip demanded of Oates, 
Whether he, when he was a Miniſter of the 
Church of England, did really turn Papiſt, or 
did but pretend to turn? To which Oates an- 
ſwered, He did only pretend, and was not really 
one. ; 

His Lordſhip alſo deſired that Oates might 
produce ſome of the Letters he pretended to 
have received from his Lordſhip, or ſome 
Notes, or Abſtracts, he had taken from them ; 
but Oates anſwered, he had not kept any of 
thoſe Letters, neither had he taken any Notes 
out of them, leſt they ſhould endanger his 
Life. | 


W hereupon his Lordſhip obſerved, That 


Oates could not be deemed a credible Witneſs, 
having acknowledged his Hypocriſy and Diſſi- 
mulation with God and Man, 

That Oates alſo was ſo poor and neceſſitous, 
that he begged for Six-pence, ſuggeſting that 
he became an Evidence to ſave himſelf from 
ſtarving : To which Oates replied, He had 
not received Two- pence ſince he made the 
Diſcovery : W hereupon his Lordſhip obſerv- 
ed, that Oates had ſworn at another Trial, 
that he had been ſeven hundred Pounds out 
of Pocket; which could not eaſily be, if he 
had received nothing. Oates anſwered, A 
noble Peer had made him a Preſent of an 
hundred Pounds; he ſold his Narrative of the 
Plot for another hundred Pounds; he had alſo 
received an hundred Pounds for taking of Je- 
ſuits, and fifty Pounds more he had received 
for other Copies ; all which and more he had 
ſpent in the Service. (In promoting the Belief 
ef the Plat.) 

His Lordſhip obſerved alſo, That Dugdale 
was in the Bailiffs Hands when he became an 
Evidence ; and that he probably did it to ob- | 
Ne. 20 III. 


tain his Liberty, and entitle himſelf to the 
Reward that was offered to Diſcoverers. 

His Lordſhip alſo again inſiſted, That 
Oates, who had diſſembled with God AL 
mighty to ſuch a Degree, as to take the Sa- 
crarhent after the Manner of the Church of 
Rome, which their Lordſhips and the Houſe 
of Commons had declared to be groſs Idola- 
try, could never be looked upon as a good 
Witneſs ; and appealed to their Lordſhips, if 
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one, who pretended to abhor his oven Reli-, 


gion, and had engaged to ſuch an Height, in 
a Way which his Conſcience told him was 
Idolatrous, was not a perjured Fellow, and 
incapable of being a Witneſs : He could be 
no Chriſtian, but a Devil, and a Witneſs for 
the Devil. Had he been a Penitent, they 
ſhould have diſcovered it by a pious, ſober, 
and peaceful Behaviour; and it was but laſt 
Night, when he abuſed the Lieutenant of the 
Tower, and called him Raſcal, which the 
Lieutenant atteſted to be true. 

Then the Managers produced other Evi- 


Witneſſes 


dence, to ſupport the Credit of their Witneſ- Nd, to 


ſes, and to falſify the Evidence given for the 
Priſoner. 

Anſel depoſed, That he had ſeen Dugdale 
in the Lord Aſton's Parlour with the Lord 
Stafford ; and that Dugdale told him of the 


Death of a Juſtice of Peace in London, on 


Aenday the 14th of October 78. 

Mr. Booth, a Member of the Commons, 
depoſed, "That Robinſon, a Witneſs of the 
Priſoner's, who pretended he was ſuborned 
by Dugdale was a common Cheat: Where- 
upon the Lord Stafford obſerved, he was the 
more likely to be tuborned, 

Other Witneſſes depoſed, That Holt and 
Murrel, who had depoſed they were ſuborned 
by Dugdale, were neceſſitous People: Others 
depoſed, that they had been practiſed with to 
deſtroy Dugdale's Credit. They produced 
other Witneſſes, who depoſed that Dugdale 
lived in good Credit at the Lord A/or's, and 
tranſacted moſt of. his Affairs; and ſome 
Witneſſes depoſed, that Turbervile waited at 
Diep, to come over with the Lord Stafford, 
and that he was at Paris when the Lord 
Stafford was there. Others depoſed, that the 
Lord Stafford had been lame ſeveral Times 
within the Space of ſeven Years; but his 
Lordſhip ſtill averred, that he had never been 
lame. | 

In anſwer to this Evidence, the Lord Staf- 
ford proved, that ſeveral of the Witneſſes 
produced againſt him, were active Men in 
the Grand Rebellion, and diſaffected to the 
Government ; and then proceeded to make 
his Obſervations on the Evidence that had 
been given. 

He obſerved, That Dugdale, the firſt Wit- 
neſs, had depoſed his Lordſhip was at Tixall, 
in Augu/t 78, which appeared to be falſe; and 
he thought a Man, who could ſwear falſe in 
one Thing, was not to be credited in any: 
That his Lordſhip's Witneſſes alſo had diſ- 
proved him in ſeveral other Parts of his Teſti- 
mony, and ſhewed he had endeavoured to ſu- 
born People to ſwear againſt his Lordſhip. 

That Oates's ſwearing before the Lords, he 


had no more to 1 any body, and af- 
5 


ſupport the 


Credit of 
the King's 
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1680. terwards accuſing the Queen, and ſwearing 
32 Car. II. his Lordſhip had a Commiſſion, was down- 


right Perjury. And he obſerved Oates was ſo 
far from expreſſing any Repentance, or Con- 
cern, for his diſſembling ſo notoriouſſy with 
God and Man, that he did, the Day before, 
with a ſmiling Countenance, and as it were in 
Deriſion own the monſtrous Offence; and 
though a wicked Man might be admitted a 
Witneſs, yet never did a -wicked Man aver 
a Piece of Villainy, which he might have 
concealed, and boaſted of it, that was ever 
credited afterwards. 

As to Turbervile, the next Witneſs, he 
thought it ſtrange, none of his Servants ſhould 
ſee him at Paris, if he had converſed with 
him a Fortnight together : Beiides Turber- 
vile's Knowledge of the Plot was but very 
lately, two Witneſſes having depoſed that he 
ſwore he knew nothing of it a Year ago. 

He obſerved alſo, that none of the Wit- 
neſſes were Men of Quality, or Condition; 
but gave their Evidence to get Money, ra- 
ther than for the ſake of Truth; and as Oates 
had diſſembled ſo notoriouſly with God and 
Man, no one would hang a Dog upon his 
Evidence: That the whole Courſe of his Life 
gave no Colour to the Charge; he challenged 
any one to ſay he had been guilty of one 
diſloyal Word or Act: He attended his Ma- 
jeſty in the late Wars, till his Family was re- 
duced to great Straits thereby; whereas, had 
he gone over to the Rebels, he might have 
lived quietly, and ſaved his Eftate, as others 
did. 

Sir William Jones the Manager, who ſum- 
med up the Evidence for the Commons, faid, 
he thought there were none now who would 
pretend to disbelieve the Plot, but thoſe who 
were Conſpirators in it, or wiſhed the Suc- 
ceſs of it: That the Evidence was ſo ſtrong, 


it admitted of no Doubt, and the Crimes fo | 


foul, they needed no Aggravation. They 
were not only Offences againſt his Majeſty, 
but againſt the Proteſtant Religion; for the 
Extirpation of all Proteſtants out of theſe 
three Kingdoms; at leaſt all that dared to have 
continued ſo, muſt either have left their 
Country, or have been burnt in it. 

Mr. Powle, another of the Managers, took 
upon him to anſwer the ſeveral Reaſons given 
by his Lordſhip of the great Improbability of 
his being in a Plot: And firſt, as to his Bord- 
ſhip's ſolemnProteſtations of his Innocence, he 
ſaid, Whatever Regard their Lordſhips might 
have to the Proteſtations of a Peer in another 
Caſe; yet, now their Lordſhips ſat in the 
Seat of Juſtice, they would proceed according 
to the Evidence; and they hoped their Proofs 
were ſo clear, as to leave no room to believe 
his Lordſhip's ſolemn Proteſtations: And as 
to that Preſumption of his Innocence, that he 
did not fly for it, that might proceed as well 
from a Confidence of the Strength of his 
Party, as from a Confidence of his Innocence: 
and whether the Power and Prevalency of the 
Popiſh Party at that Time, might not rea- 
ſonably create ſuch a Confidence in this Noble 
Lord, he left to their Lordſhip's Judgment. 
That his Lordſhip had raiſed ſome Arguments 
ſrom the whole Tenour of his Life, and had 


taken occaſion to mention his Own and 
Anceſtors Services to his King and Co 
but he deſired their Lordſhips on 
hand, to conſider that the Lord Stafford was 
a Roman Catholick; and as a miſpuideq 
Conſcience could engage the beſt Men in the 
worſt Actions, ſo he thought the Principles 
of that Religion were ſuch as were more likel 
to pervert Men from their Duty and Alles? 
ance, than any other Religion or Perſuaſion 
whatever. His Lordſhip had affirmed indeed 
that the Doctrine of King-killing, and de- 
poſing of Princes, was but a private Opinion: 
Whereas the moſt celebrated Writers of the 
Church of Rome, had publickly avowed and 
maintained that Doctrine. 42 private 
Writers he acknowledged, did hold the con- 
trary Opinion; but looked upon it as a Piece 
of Policy and Artifice in that Church, to leave 
this Point in ſome Meaſure undetermined, 
that they might make uſe of it as Occaſion 
ſerved. If it ſucceeded, then it was owned 
and juſtified; but if it miſcarried, then the 
Doctrine was ſaid to be a private Opinion, 
and the Plot, the Contrivance of particular 
Perſons, that were either deſperate or diſcon- 
tented ; and concluded deſiring their Lordſhips 
to take the whole into their Conſideration, and 
do what ſhould be agreeable to Juſtice, 
His Lordſhip then made ſome Obj 


continued from Parliament to Parliament, and l 
this had continued three Parliaments, 

2, That no Man ought to be proceeded 
againſt Capitally, but upon an IndiQment 
found by ſome Grand Jury. 

3. That there was no Overt-aCt laid in the 
Impeachment, 

4. That the Witneſſes ſwore for Reward, 
and therefore were not competent Witneſſes. 

5. That there were not two Witneſſes to 
any one Point, 


1. To the firſt it was anſwered, That what A 


was once upon Record in Parliament, might 
at any Time be proceeded upon. 

2. That in Impeachments of the Commons, 
an Indictment was not neceſſary. 

3. To the Third, that it was charged, and 
had been proved, that he had received a Com- 
miſſion, had been at ſeveral Conſults, and had 
hired Perſons to kill the King, which were 
ſufficient Overt-Acts. 

4. To the Fourth, that it had been reſolved, 
That one Witneſs to one Overt-Act, and a- 
nother Witneſs to another Overt-AR, of the 
ſame Species of Treaſon, was ſufficient. 

5. Asto the ObjeCtion, that a Maintenance 
was allowed the Witneſſes; this every Man 
did, though perhaps he did not give ſo large 
an Allowance as the King gave; and if his 
Majeſty had been bountiful to his Witneſſes, 
what was that to the Commons, who were 
erg ? He could ſhew no Bribery in 
them. 


. . . 1 4 Staf- 
The Trial having continued ſix Days, their * ai 


Lordſhips Votes were taken 


by the Lord Higli , 
Steward on the 7th, when 4 


is Lordſhip de- 


clared, that Thirty-one of the Lords thought 
the Priſoner Not Guilty, and Fifty-five had 


found imGv1LTyY ; And the Lieutenant of 
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his 1680 
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in Point of Law, (viz.) 1. That there was 7 lat 
no Precedent, that Criminal Proceedings ever bf 
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being commanded to bring his 
Rk the ; y the Lord High Steward 
acquainted him, that theirLordſhips had found 
him Guilty of the T reaſons of which he was 
Impeached : After which, the Lords adjougn- 
ing to their Houſe, and the Commons with- 
drawing to theirs, the Speaker of the Com- 
: mons reſumed the Chair, and with the whole 
1 Body of the Houſe of Commons went up to 
the Lords Bar, and demanded Judgment 
againſt the Lord Viſcount Stafford. 

The Commons being withdrawn, it was 
moved, that the Lord Stafford might have 
Judgment to be beheaded only, but the Opi- 
nion of the Judges being demanded as to the 
Conſequence of ſuch a Sentence : 'T hey an- 
ſwered that the Judgment in High-Treafon 
was to be drawn, hanged, and quartered, and 


1680, 
$ 32 Car. II. 


5 
or ö 


=> 


Motion to 

ler the Sen- 
4 fences 

mv 


any other Judgment for High-T reaſon, Sir 
Crefwel Levinz the Attorney General alſo, ſaid, 
that if any other Judgment was given, it would 
be prejudicial to his Majeſty, W hereupon the 
Lords reſolved, that the uſual Sentence in 
High-T reaſon ſhould be pronounced, and a 
Meſſage was ſent o the Commons, that their 
Lordſhips would go forthwith into}/eftminſter- 
Hall, to give Judgment againſt William Lord 
| Viſcount Stafford. 

h? The Lords and Commons being returned 
„%, to their Places in Maſiminſter- Hall, and the 
EZ...” Priſoner brought to the Bar, the Lord High 
q Steward (Lord Chancellor Finch) made a 
Speech upon the Occaſion ; wherein, having 
anſwered ſome trifling Objections Lord Staf- 
ford made in Arreſt of Judgment, he ſaid : 
« My Part, therefore, which remains, is a 
« very fad one; for I never yet gave Sen- 
cc tence of Death upon any Man, and am 
c extreamly ſorry that I muſt begin with 
& your Lordſhip, 

«© Who would have thought that a Perſon 
cc of your Quality, of ſo noble an Extraction, 
cc of fo conliderable an Eſtate and Fortune, 
cc {© eminent a Sufferer in the late ill Times, 
c ſo intereſted in the Preſervation of the Go- 
« yernment, fo much obliged to the Mode- 
ce ration of it, and ſo perſonally obliged to 
© the King and his Royal Father, for their 
<« particular Favours to you, ſhould ever have 
centered into ſo infernal a Conſpiracy, as to 
c contrive the Murder of the King, the Ruin 
<< of the State, the Subverſion of Religion, 
© and, as much as in you lay, the Deſtructi- 
4 on of all the Souls and Bodies in three 
* Chriſtian Nations? And yet the Impeach- 
«© ment of the Houſe of Commons amounts 
< to no leſs a Charge; and of this Charge 
© their Lordihips have found you guilty. 
„That there hath been a general and deſ- 
perate Conſpiracy ef the Papiſts, and that 
the Death of the King hath been all along 
one chief Part of the Conſpirators Deſign, 
is now apparent, beyond all poſſibility of 
* doubting, 

What was the Meaning of all thoſe Trea- 
** tiſes, publiſhed about two Years ago, a- 
gainſt the Oath of Allegiance, in a Time, 
** when no Man dreamt of ſuch a Contro- 
** verſy? What was the Meaning of Father 
* Conyer's Sermon, upon the ſame Subject; 


8 


cc 
cc 
cc 


Lord Sul 
ford cori 
| ed. 


the Courts below could not take Notice of, 


——— 


« but only becauſe there was a Demonſtra- 
ce tion of Zeal, as they call it, intended a- 3 
6 gainſt the Perſon of the King, which the 
6 Scruples ariſing from the Oath did ſome- 
„ what hinder ? 

« 'To what Purpoſe were all the Correſ- 
pondencies with foreign Nations? The 
Collections of Money among the Fathers 
Abroad and at Home? What was the 
Meaning of their governing themſelves 
here, by ſuch Advices as came frequently 
from Paris, and St. Omers? And how 
ſhall we expound that Letter which came 
from Ireland, to aſſure the Fathers here, 
that all Things were in a Readineſs there 
too, as ſoon as the Blow was given ? 
© Does any Man now doubt how London 
came to be burnt? Or by what Ways and 
Means poor Juſtice Godfrey fell? Is it not 
apparent, by theſe Inſtances, that ſuch is 
the frantick Zeal of ſome bigotted Papiſts, 
that they reſolve, no Means to advance the 
Catholick Cauſe ſhall be unattempted, 
though it be by Fire and Sword ? 

My Lord, as the Plot in general is moſt 
% manifeſt, ſo your Lordſhip's Part in it is 
but too plain; what you did at Paris, and 
„ continued to do at T:xall, ſhews a ſettled 
Mind and Purpoſe againſt the King: And 
what you ſaid at London, touching honeſt 
Ill, ſhews you were concerned in that 
Confpiracy againſt the King's Life, which 
was carrying on here too: And in all this 
there was a great Degree of Malice ; for 
your Lordſhip, at one Time, called the 
King Heretick, and Traytor to God; and, at 
another Time, you reviled him for miſpla- 
cing his Bounty, and rewarding none but 
Traytors and Rebels. 

* And thus you ſee, what the Wiſe Man 
forewarned you of, is come upon you, . 
not the King, no not in thy Heart; for the 
Birds of the Air ſhall reveal, and that which 
hath Wings will declare the Matter, 
Three Things I ſhall preſume to recom- 
mend to your Lordſhip's Conſideration. In 
the firſt Place, your Lordſhip now ſees how 
it hath pleaſed Almighty God to leave you 
fo far to yourſelf, that you are fallen into 
the Snare, and into the Pit, into that very 
Pit, which you were digging for others. 
Conſider therefore, that God Almighty ne- 
ver yet left any Man, who did not- firſt 
leave him, 

In the next Place, think a little better of 
it than hitherto you have done ; what kind 
of Religion that is, in which the blind 
Guides have been able to lead you on, in- 
to ſo much Ruin and Deſtruction, as is now 
like to befal you. 

In the laſt Place, I intreat your Lordſhip 
to conſider, that true Repentance never 
comes too late. A devout, penitential Sor- 
row, joined with an humble and hearty 
Confeſſion, is of mighty Power and Effi- 
cacy, both with God and Man. 

„There have been ſome, of late, who 
have refuſed to give God the Glory of his 
Juſtice, by acknowledging the Crimes, for 
which they were condemned; nay,who have 
< been taught to believe, that it is a mortal 
6 Din 
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« Sin to confeſs that Crime in publick, for 
& which they have been abſolved in private; 
cc and ſo have not dared to give God that 
« Glory, which otherwiſe they would have 
6 done. 

« God forbid your Lordſhip ſhould reſt 
« upon Forms; God forbid your Lordſhip 
c ſhould be found amongſt the Number 
« of thoſe poor miſtaken Souls, whom the 
ce firſt Thing that undeceives is Death itſelf. 

« Perhaps, your Lordſhip may not much 
cc efteem the Prayers of thoſe, whom you 
& have long been taught to miſcall Hereticks: 
C But, whether you do or no, I am to aſſure 
« your Lordſhip, That all my Lords here 
& even they that have condemned you, will 


ce never ceaſe to pray for you, that the End 
cc 


how tragical ſoever the means are that muſt 
bring you thither. And now, my Lord, 
cc this is the laſt Time that I can call you wi 
« Lord; for the next Words I am to ſpea 
vill attaint you. 

The Judgment of the Law is, and this 
cc Court doth award, That 

You go to the Place from whence you 
came; from thence you muſt be drawn upon a 
Hurdle to the Place of Execution : When you 
come there, you muſt be hanged up by the Neck, 
but not till you are dead; for you muſt be cut 
dnwn alive, your Privy-Members muſt be cut 
off, and your Bowels ripped up before your Face, 
and throtun into the Fire: Then your Head muſt 
be ſevered from your Body, and your Body di- 
vided into four Quarters; and thoſe muſt be 
at the Diſpoſal of the King. And God Al- 
mighty be merciful to your Soul. 


His Majeſty being pleaſed to remit all the 
Puniſhment but the Beheading, Writs were 
iſſued out of Chancery, to the Lieutenant of 
the Tower, and the Sheriffs of London and 
Middleſex, for the Execution of his Lordſhip 
on Tower-Hill, on the 29th of December, 
1680, by ſevering his Head from his Body: 


But the Lord Milliam Ruſſel, and ſome other 


A Petition 
for Direc- 
tions as to 
Lord Staf- 
ford's Ex- 
ecut ion. 


Members of the Commons, queſtioning his 
Majeſty's Power of remitting any part of the 
Puniſhment, put the Sheriffs upon preſenting 
the following Petition to the Temporal Lords, 
Viz. 


Toithe Right Honourable the Lords Tem- 
poral in Parliament aſſembled, the humble 
Petition of Slingsby Bethel, Eſq; and 
Henry Corniſh, E/; Sheriffs of London 
and Middleſex. 


Sheweth, 

HAT your Petitioners have received 

a Writ, under the Great Seal of Eng- 

land, reciting, that Judgment had 
been given by your Lordſhips, againſt Wil- 
liam Viſcount Stafford, for High-T reaſon, 
and divers other Crimes and Offences, upon 
the Impeachment of the Commons in Parlia- 
ment aſſembled, and commanding your Peti- 
tioner to cauſe the ſaid Viſcount Szafford's 
Head to be ſevered from his Body, upon the 
29th Day of this Inftant December, notwith- 
ſtanding any Judgment, Law, Ordinance, 
or Command to the contrary. 


of your Life may be Chriſtian and Pious, 


That your Petitioner have not as yet re- 
ceived any Command from your Lordſhips 32 Cur, l. 


for executing the ſaid Judgment, 


May it therefore pleaſe your Lordſhi 
take the Premiſes into C 
and to make ſuch Order therein, 25 
ſhali be agreeable to Right and Juſtice: 


And iti 
+53 your Petitioners ſhall always pray, 


Upon which Petition the Lords mad 
following Declaration, Vi. e the 


Die Martis, 21 Decembris, 1680. 


Upon Application from the Sheriffs of 
London and Middleſex, making ſome Scruples 
concerning the Execution of the late Lord 
Viſcount Stafford, which were found by this 
Houſe to be unneceſſary, This Houſe do de- 


_ that the King's Writ ou. to be obey- 


Notwithſtanding which Declaration, the 
Sheriffs applied themſelves to the Houſe of 
Commons, for their Direction; whereupon 
the Commons paſled the following Vote, 


Die Jovis, 23 Decembris, 1680. 


. Reſolved, &c. That this Houſe is content. 
That the Sheriffs of London and Middleſex do 
execute William late Viſcount Stafford, by ſe- 
vering his Head from his Body only, 


Biſhop Burnet relates, that he attended the 


Lord Stafford in the Tower, while he lay un- 
der Sentence of Condemnation, 


King's Life, and proteſted, That there was 
not fo much as any Intimation, concerning it, 
ever paſſed amongſt them. That the Lords 
Eſſex and Ruſſel, and Sir William Jones, af- 
terwards ſent him (Burnet) to acquaint the 
Lord Stafford, that if he would diſcover all 
he knew of the Papiſts Deſigns, and more 
particularly what he knew concerning the 
Duke of York, they would not inſiſt on his 
confeſſing the particulars, for which he was 
condemned: And on the Lord Staffird's pro- 
miſing to diſcover all he knew, he was brought 
before the Houſe of Lords, where he gave a 
long Relation of the Conſultations of the Pa- 
piſts, after the Reſtoration ; wherein they a- 
greed, that their Religion could not be better 
brought in, than by procuring a Toleration; 
but upon naming the Earl of Shaftesbury a- 
mong thoſe who had undertaken to procure 2 
Toleration, the Lords would hear no more, 
but ordered him to withdraw: And being 
ſent back to the Tower, he prepared himſelf 
to ſuffer, which he did with a conſtant, un- 
diſturbed Mind. He ſupped and flept well 
the Night before his Execution, and died 
without any Shew of Fear or Diſorder, deny- 
ing all that the Witneſies had ſworn againſt 
him. Thus far Biſhop Burnet: But becauſe 
ſome may deſire to ſee the Speech n 
Wie 


Some Pal. 
and that he 1s 
made ſolemn Proteſtations of his Innocence, **' 
He had a Mind to live, if it was poſſible; but — 
ſaid, he could diſcover nothing relating to the lui. 
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"680. which the Lord Stafford made at his Execu- 
2 Car. I. tion, I have inſerted it verbatim. 
ON id 


The Lord Viſcount Stafford's Speech on the Scaf- 
fold, the 29th of December, 1680. 


ermiſſion of Almighty God, I am 
4 45 hither to Fir Death, as 
if I were guilty of High-T reaſon. Ido moſt 
truly, in the Preſence of the Eternal, Omni- 
potent, and All-knowing God, proteſt upon 
my Salvation, that I am as Innocent, as it is 
poſſible for any Man to be, ſo much as in a 
Thought, of the Crimes laid to my Charge. 
I Acknowledge it to be a particular Grace 
and Favour of the Holy Trinity, to have gi- 
ven me this long Time to prepare my ſelf for 
Eternity. I have not made ſo good Uſe of 
that Grace, as I ought to have done, partly by 
my not having ſo well recollected myſelf as I 
might have done, and partly becauſe not on- 
ly my Friends, but my Wife and Children 
have for ſeveral Days been forbidden to ſee me, 
but in the Preſence of one of my Wardens. 
This hath been a great Trouble and Diſtrac- 
tion to me; but I hope God of his infinite 
Mercy will pardon my Defects, and accept 
of my good Intentions. | 
Since my long Impriſonment, I have conſi- 
dered often, what could be the original Cauſe 
of my being thus accuſed, ſince I knew my- 
ſelf not culpable, ſo much as in a Thought: 
And I cannot believe it to be upon any other 
account, than my being of the Church of Rome. 
I have no Reaſon to be aſhamed of my Re- 


ligion ; for it teacheth nothing but the right 


Worſhip of God, Obedience to the King, 
and due Subordination to the Temporal Laws 
of this Kingdom. And I do ſubmit to all 
Articles of Faith, believed and taught in the 
Catholick Church; believing them to be moſt 
conſonant to the Word of God: And where- 
as it hath ſo much, and often, been objected, 
That the Church holds, that Sovereign Prin- 
ces, excommunicated by the Pope, may, by 
their Subjects, be depoſed or murdered. As 
to the Murder of Princes, I have been taught, 
as a Matter of Faith in the Catholick Church, 
that ſuch Doctorine is diabolical, horrid, 
deteſtable, and contrary to the Law of God, 
Nature, and Nations; and as ſuch, from my 
Heart, I renounce and abominate it. As for the 
Doctrine of depoſing Princes, I know ſome Di- 
vines of the Catholick Church hold it, but as 
able and learned as they have written againſt 
it: But it was not pretended to be the Doc- 
trine of the Church, that is, any Point of 
Catholick Faith: Wherefore I do here, in my 
Conſcience, declare, that it is my true and 
real Judgment, That this ſame Doctrine of 


depoſing Kings, is contrary to the fundamen- 


tal Laws of this Kingdom, injurious to Sove- 
reign Power, and conſequently would be in 
me, or any other of his Majeſty's Subjects, 
impious and damnable. I believe and pro- 
feſs that there is one God, one Saviour, one 
Holy Catholick Church, of which, through the 
Mercy, Grace, and Goodneſs of God, I die 


a Member. To my great and unſpeakable 


Grief I have offended God in many Things, 


by F but, I give him moſt 


humble Thanks, not in any of thoſe Crimes 15. a 
of which I was accuſed. 32 Car, II. 


All the Members of either Houſe having 
Liberty, to propoſe in the Houſe, What they 
think fit for the Good of the Kingdom, ac- 
cordingly I propoſed what I thought fit: The 
Houſe is Judge of the Fitneſs or Unfitneſs of 
it; and I think I never ſaid any thing that was 
unfitting there, or contrary to the Law, and 
Uſe of Parliament ; for certainly if I had, 
the Lords would, as they might, have puniſh- 
ed me: So I am not culpable before God or 
Man. 

It is much reported of Indulgencies, Diſ- 
penſations, and Pardons, to murder, rebel, lie, 
forſwear, and commit ſuch other Crimes, held 
and given in the Church. I do here profeſs, in 
the Preſence of God, I never learnt, believed 
or practiſed any ſuch thing, but the contrary; 
and I ſpeak this without any Equivocation, or 
Reſervation whatſoever: And certainly, were 
I guilty, either myſelf, or knew of any one 
that were guilty, of any of thoſe Crimes, of 
which I am accuſed, I were not only the 
greateſt Fool imaginable, but a perfect Mad- 
man, and as wicked as any of thoſe that have 
ſo falſly accuſed me, If I ſhould not diſcover 
any ill Deſign, I knew in any kind, and fo 
upon Diſcovery ſave my Life; I have ſo of- 
ten had fair Occaſions propoſed to me, and ſo 
am guilty of Self-murder, which is a moſt 
grievous and heinous Sin. And though I was 


at laſt impeached at the Lords Bar, yet I 


have great Grounds to believe, that I was firſt 
brought to a Trial, on a Belief that to fave my 
Life, I would make ſome great Diſcovery : 
And truly ſo I would, had I known any thing 
of an ill Deſign, or dangerous Plot, either of 
myſelf, or any other Perſon: But had Ia 
thouſand Lives, I would loſe them all, rather 
than falſly accuſe either myſelf, or any other 
whatſoever. And if I had known of any 
Treaſon, and ſhould thus deny it, as I do now 
upon my Salvation, at this Time, I ſhould 
have no Hope of Salvation, which now I 
have, through the Merits of Chriſt Jeſus. 

I do beſeech God to bleſs his Majeſty, who 
is my lawful King and Sovereign, whom I was 
always, by all Laws, Human and Divine, 
bound to obey ; and I am ſure that no Power 
upon Earth, either ſingly, or all together, can 
legally allow me, or any Body elſe, to lift up 
a Hand againſt him, or his legal Authority. 
I do hold that the Conſtitution of the Govern- 
ment of this Kingdom, is the only Way to 
continue Peace and Quietneſs, which God 
long continue. 

Next to 'T reaſon I hold Murder in Abhor- 
rence, and have ever done, and do; and I 
do ſincerely profeſs, that if I could at this 
Time free myſelf immediately, and eſtabliſh 


. 


what Religion J would, and what Govern- 


ment I would, and make myſelf as great as I 
could wiſh, and all by the Death of one of 
theſe Fellows, that by their Perjuries have 
brought me to the Place where I am, I fo 
much abhor to be the Cauſe of any Man's 
Death, that I would not any ways be the 
Cauſe of their Murder; how much leſs would 
I endeavour the Aſſaſſination of his Majeſty, 
whom [I hold to be as gracious a King, as ever 
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A CRITICAL REVIEW of 


this, or any other Nation had, and under 
whom the People may enjoy their Liberties 
as much as ever any did: And if it pleaſe 
God to grant him Life and Happineſs, ac- 
cording as I have always wiſhed and prayed 
for, I am morally perſuaded that he, and all 
his Dominions, will be as happy and proſpe- 
rous, as ever People were; which I beſeech 
God to grant. 

I do moſt humbly ask Pardon of the Al- 

mighty, and All-merciful God, for all the 

reat Offences I have committed againſt his 
Divine Majeſty ; and I know he would not 
have the Death and Confuſion of a Sinner, 
but that he may repent and live: In that Aſ- 
ſarance I hope, knowing he never deſpiſeth a 
contrite Heart; and though I have not ſo feel- 
ing a Contrition as I would, yet I have it as 
well as I can ; and I doubt not but that God 
will accept of the good Will. 

I do defire all People will forgive me any 
Injury that I have done them, in any Thing, 
either wilfully, or by Chance; and I do 
heartily forgive all People in this World, that 
have injured me: I forgive even thoſe perjur- 
ed Men, that have ſo falſly brought me hither 
by their Perjuries. 

I do now, upon my Death and Salvation, 
aver, that I never ſpoke one Word either to 
Oates or Turbervile, or to my Knowledge 
ever ſaw them until my Trial: And for Dug- 
dale, I never ſpoke to him of any Thing, but 
about a Foot-boy, or Foot-man, or Foot-race, 
and never was then alone with him: All the 
Puniſhment I wiſh them, is, that they may 
repent, and acknowledge the W rong that they 
have done me ; then it will appear how inno- 
cent Iam. God forgive them I have agreat 
Confidence that it will pleaſe Almighty God, 
in a ſhort time, to bring Truth to Light; 
then you and all the World will ſee and know 
what Injury they have done me. 

I hope that I have made it appear that I 
have ſome Conſcience; for if I had none, 
certainly I would have ſaved my Life by 
acknowledging myſelf guilty ; which I could 
have done, though I know I am not in the 
leaſt guilty. And I having ſome Conſcience, 
make very ill Uſe of it; for I throw my ſelf 
into eternal Pain, by thus plainly and con- 
ſtantly denying at my Death the Knowledge 
of what I am accuſed of. s 

I have ſaid thus much to diſcharge my 
Conſcience; and do aver, upon my Salvation, 
what I have ſaid to be really true. 

I ſhall fay little of my Trial; and whether 
it were all according to the known Law, I am 
too much a Party to ſay much of it : God for- 
give him or them that were the Cauſe of it. 

My Judges were all Perſons of Honour, 
who were all as much bound to judge rightly, 
as if they had been upon Oath, upon what 
was legally proved; and not to vote but as 
in their Conſciences they were ſatisfied ; and 
if any of them did otherwiſe, upon any Ac- 
count whatſoever, I beſeech God to forgive 
him ; I do heartily. 

I ſhall end with my Prayers for the Happi- 
neſs of his Majeſty, That he may enjoy all 
Happineſs in this World and the World to 
come; and govern his People according to 


the Laws of God; and that the People may 


be ſenſible what a Bleſſing God hath fo 14 
culouſly 12 them, and obey him as the 
ought. Lask Pardon with a proſtrate Heart 
of Almighty God, for all the great Offences 
that I have committed againſt his Divine 
Majeſty ; and hope, through the Merits and 
Paſſion of Chriſt Jeſus, to obtain everlaſtin 
Happineſs, into whoſe Hands I commend m 
Spirit, asking Pardon of every Perſon that 
I have done any Wrong to. I do free] 
forgive all that have wronged me: I do with 
all the Devotion and Repentance that I can 
humbly invoke the Mercy of our Bleſſed 
Saviour, 

I beſeech God not to revenge my innocent 
Blood upon the Nation, or on thoſe that were 
the Cauſe of it, with my laſt Breath. I do 
with my laſt Breath truly aſſert my Innocen- 
cy; and hope the Omnipotent, All-ſeeing, juſt 
God will deal with me accordingly. 


The Lord Stafford having ſpent ſome Time ki. 
in his Devotions, undreſſed himſelf, and ſub V0 


mitted to the Block: And the Executioner 
ſevered his Head from his Body at one Blow, 
The Head was received into a black Silk Scarf 
by two of his Friends ; but the Sheriffs or- 
dered the Executioner to take it and hold it up 


to the View of the People, which he did at 


the four Corners of the Scaffold, crying out, 
This is the Head of a Traytor. 


The Sun (according to one of the Specta- Sete 
tors) which before was obſcured, on a ſud. Tra 
den broke out, and diſplayed his illuſtrious 2% 


cabin. 


Beams; upon which Accident the different 


Parties made different Reflections. His Ad- 


verſaries ſaid, The Sun, which before frowned 
on Popiſh Guilt, ſeemed pleaſed when Juſtice 
was done: But the Papiſts would have it, 
T hat the Heavens mourned, and were aſhamed 
at the ſhedding his innocent Blood ; but ap- 
peared in Joy and Splendour at the Reception 


of this Saint into the Celeſtial Manſions. But 


to leave theſe fond Conjectures; the Head be- 
ing returned to his Relations, was laid in a 
Coffin with the Body, and carried from the 
Scaffold to the Tower, to be interred. 


Such a Multitude of Witneſſes ſpringing up 2 
from all Quarters, and giving Evidence of «1! 


the Popiſh Plot, enclined moſt Men to be- 5, 
lieve there was ſomething in it, for a conſi- pyþ2u 


derable Time : But when it became mani- 
feſt, that the Faction only trumped up this 
Plot to diſtreſs the Government, and conceal 
one of their own, againſt that very Life, and 
that very Conſtitution they charged the Pa- 
piſts with attempting to deſtroy ; when it 
was conſidered, what extraordinary Rewards. 
were offered to thoſe that would become Wit- 
neſſes of it, and what infamous People the 
Witneſſes in general were; when it was dil- 
covered how they were inſtructed and manag- 
ed by Shaftesbury and his Emiſſaries, to deſtroy 
and aſperſe all that were true Friends to the 
Government and the Conſtitution ; when it 
was obſerved how they contradicted them” 
ſelves, and each other, in their Evidence; and 
atteſted ſuch improbable and inconſiſtent Re- 
lations as the moſt Credulous could not be- 


lieve : But above all, when it was found that 


the Party were actually arming themſelves, 
reviling 


e is be 
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lickly to bring the King to the Block, as they 
did bis a (as appeared at the Time of 
the Oxford Parliament, and at Calledge's Trial, 
which happened within a Year after this); 
when the People, I ſay, reflected on theſe 
Things, the Belief of the Plot vaniſhed at 
once ; and was believed, or pretended to be 
believed, by none but thoſe whoſe [Intereſt it 
was it ſhould be believed ; and who endeavour- 
ed, by aſſerting the Truth of the Popiſh Plot, 
to conceal their own Guilt. 

Even Biſhop Burnet, in his Poſthumous 
Work, Vol. II. pag. 509. could ſay in his 


Remarks on Colledge's Trial: “ And now 


% Dugdale and Turbervile, who had been the 
0 Witneſſes upon whoſe Evidence Lord Szaf- 
% fd was condemned, being within a Year 
detected, or at leaſt ſuſpected of this Vil- 
& lany ; I could not but reflect on what he had 
& ſaid to me, That he was confident I ſhould 
C ſee within a Year, That the Witneſſes would 
& be found to be Rogues. 

And indeed the Faction themſelves, and the 
Authors of Rapin, their avowed Advocates, 
ſeem ſtrangely inconſiſtent in their Accounts 
of the pretended Popiſh Plot: They firſt re- 
preſent the King uſing all manner of Arti- 
fice, and even confederating with the French 
King to eſtabliſh Popery in England ; and 
then, on a ſudden, make the Fnglih Pa- 
piſts, and all the Popiſh Powers in Europe, in 
a Plot, (even that very French King, by whoſe 
Means, they told us, King Charles would in- 
troduce Popery here) to take wway the Life 


of King Charles II. becauſe he was a Heretic, 


and oppoſed their Schemes of introducing Po- 
pery : And when the Abſurdity of this was 


ſufficiently expoſed, then they turn about a- 


gain, and tell us, that the King himſelf was 
more deeply engaged in the Plot than any 
Man : Not in a Plot to kill himſelt for a Here- 
tick; (This was too abſurd, even for a Fana- 
tick to ſay) but in a Plot to eſtabliſh Popery 
by a Standing Army, and the Aſſiſtance of 
the French King again. So that they ſeem 
contented, at length, that we ſhould believe 
no more of the Plot than that King Charles II. 
the Papiſts, and the Members of the Church 
of England, who are ever repreſented as Po- 
piſhly affected, were in a Plot to bring in 
Popery : But then they would do well to 
conſider, what has been obſerved already, that 


if this laſt Pretence be admitted, all the Peo- 


ple that were executed for being in a Plot 
againſt the King's Life were unjuſtly murder- 
ed under a Colour of Law ; for they were all 
condemned for conſpiring the Death of the 
King. Had they been only charged with 
Compaſſing and Imagining, or Conſpiring, with 
or without the King's Concurrence, to alter 
the Government and the Eſtabliſhed Religion; 
This was not High- Treaſon by any Law then, 
or now, in being; provided they had no De- 
ſigns againſt the King's Perſon, as this Scheme 
admits. 

And becauſe it may ſeem impoſſible to Po- 
ſterity, that any Party of Men could have 
the Face, or the Folly, to affirm ſuch palpable 
Contradictions, I ſhall extract ſome Paſſages 


but a Collection of all the Lies and Forgeries ,,, .,z. 
the Faction have, from Time to Time, ad- © Ld 


vanced to ſerve their Ends) 
ly manifeſt this Conduct. | 

Rapin, Vol. 13, Page 381, Tindal's T ran- 
ſation, ſays, I' hat the Papiſts, (Anne 1667) 
© had a great Influence in the Court: The 


© Earl of Arlington, the almoſt declared Pro- 


cc 


tector of the Papiſts, was made Secretary 
of State, and in great Favour ; while the 
Earl of Clarendon, their Enemy, daily de- 
clined.in Credit and Authority. This began 
to produce Suſpicions little advantagious 
to the King. Page 422, Rapin lays of the 
King, In/tead of being zealous for the Pro- 
teſtant Religion (Anno 1670) his Intent 
was to overturn it - Inſtead of having any 
Thought of deſtroy ing the Presbyterians, 
his Deſign was to be very indulgent to 
them, in order to have an Opportunity and 
Pretence to be ſo to the Papiſts: He was 
impatient to free bimſelf from the Reſtraints 
& put upon him by his Parliament; and the 
„rather, as by the Augmentation of his Power 
* he ſhould be more able to countenance the 
« Papiſts, and introduce their Religion; which 
&« was his cn as well as his Brother's, 

Page 458, Rapin ſays, ** One of the Bran- 
ches of the Project formed by the Cabal 
(Anno 1671) was, to render the King abſo- 
lute ; and this Branch comprehended under 
it, The Extirpation of the Proteſtant, or, at 
leaft, the Introduction of the Popiſh Religion. 
Vol. 14, Page 41 and 42, Rapin ſays, It 
ſignified little for the King to proteſt his 
Leal for the Proteſtant Religion, (Anno 
1673): Theſe Proteſtations could not make 
the Parliament forget ſo many Steps already 
taken, which gave too juſt a Suſpicion of 
his Sincerity : And they openly enough ex- 
preſſed their Fears and Diſcontents of the 
Growth of Popery, publickly encouraged by 
the Court; of the Management of Affairs 
in Ireland, where the Act of Eſtabliſhment 
was openly trampled upon, and Papiſts 
daily advanced or encouraged ; the King's 
Proceedings in England, which were clear 
Evidences of his Principles and Deſigns ; 
namely, his raiſing a Land Army without 
any Neceflity ; his granting Liberty of 
Conſcience by his ſole Authority ; his ſhut- 
ting up the Exchequer ; and entering into a 
& ftrift Alliance with France, when he ſhould 
have uſed his utmoſt Endeavours to oppoſe 
the Encreaſe of her Greatneſs : The Pro- 
feſſion of the Popiſh Religion, in the moſt 
open Manner, by the Duke of York; and. 
his Marriage with a Popiſh Princeſs, abet- 
ted by the King himſelf, contrary to ſo 
many Remonſtrances of the Parliament. 
Theſe were Subjects of Complaint, too 
real to be ſilenced by Proteſtations from 
the King, of his Deſign to maintain their 


2 
„Laus and Religion. 


Page 43, He tells us, “ The King had ab- 
* jured the Proteſtant Religion, and had a 


& ſecret Chapel erected in his Palace, where 
he every Day heard Maſs. | 
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A CRITICAL REVIEW of 


this, or any other Nation had, and under 
whom the People may enjoy their Liberties 
as much as ever any did: And if it pleaſe 
God to grant him Lic and Happineſs, ac- 
cording as I have always wiſhed and prayed 
for, I am morally perſuaded that he, and all 
his Dominions, will be as happy and proſpe- 
rous, as ever People were; which I beſeech 
God to grant. 

I do moſt humbly ask Pardon of the Al- 

mighty, and All-merciful God, for all the 

reat Offences I have committed againſt his 
Divine Majeſty ; and I know he would not 
have the Death and Confuſion of a Sinner, 
but that he may repent and live: In that Aſ- 
ſarance I hope, knowing he never deſpiſeth a 
contrite Heart; and though I have not ſo feel- 
ing a Contrition as I would, yet I have it as 
well as I can; and I doubt not but that God 
will accept of the good Will. 

I do defire all People will forgive me any 
Injury that I have done them, in any Thing, 
either wilfully, or by Chance; and I do 
heartily forgive all People in this World, that 
have injured me: I forgive even thoſe perjur- 
ed Men, that have ſo falſly brought me hither 
by their Perjuries. 

I do now, upon my Death and Salvation, 


aver, that I never ſpoke one Word either to. 


Oates or Turbervile, or to my Knowledge 


ever ſaw them until my Trial: And for Dug- 


dale, I never ſpoke to him of any Thing, but 
about a Foot-boy, or Foot-man, or Foot-race, 
and never was then alone with him: All the 
Puniſhment I wiſh them, is, that they may 
repent, and acknowledge the W rong that they 
have done me ; then it will appear how inno- 
cent Iam. God forgive them] I have agreat 
Confidence that it will pleaſe Almighty God, 
in a ſhort time, to bring Truth to Light; 
then you and all the World will ſee and know 
what Injury they have done me. | 

I hope that I have made it appear that I 
have ſome Conſcience; for if I had none, 
certainly I would have ſaved my Life by 
acknowledging myſelf guilty ; which I could 
bave done, though I know I am not in the 
leaſt guilty. And I having ſome Conſcience, 
make very ill Uſe of it; for I throw my ſelf 
into eternal Pain, by thus plainly and con- 
ſtantly denying at my Death the Knowledge 
of what I am accuſed of. 3 | 

I have ſaid thus much to diſcharge my 
Conſcience; and do aver, upon my Salvation, 
what I have ſaid to be really true. 

I ſhall ſay little of my Trial; and whether 
it were all according to the known Law, I am 
too much a Party to ſay much of it : God for- 
give him or them that were the Cauſe of it. 

My Judges were all Perſons of Honour, 
who were all as much bound to judge rightly, 
as if they had been upon Oath, upon what 
was legally proved; and not to vote but as 
in their Conſciences they were ſatisfied ; and 
if any of them did otherwiſe, upon any Ac- 
count whatſoever, I beſeech God to forgive 
him ; I do heartily. | 

I ſhall end with my Prayers for the Happi- 
neſs of his Majeſty, That he may enjoy all 
Happineſs in this World and the World to 
come; and govern his People according to 


culouſly given them, and obey him as the 
ought. Lask Pardon with a proſtrate Heart 
of Almighty God, for all the great Offences 
that I have committed againſt his Divine 
Majeſty ; and hope, through the Merits and 
Paſſion of Chriſt Jeſus, to obtain everlaſting 
Happineſs, into whoſe Hands I commend my 
Spirit, asking Pardon of every Perſon that 
I have done any Wrong to. I do freely 
forgive all that have wronged me: I do with 
all the Devotion and Repentance that I can, 
humbly invoke the Mercy of our Bleſſed 
Saviour, 

I beſeech God not to revenge my innocent 
Blood upon the Nation, or on thoſe that were 
the Cauſe of it, with my laſt Breath. I do 
with my laſt Breath truly aſſert my Innocen- 
cy; and hope the Omnipotent, All-ſeeing, juſt 
God will deal with me accordingly. 


mitted to the Block: And the Executioner 
ſevered his Head from his Body at one Blow, 
The Head was received into a black Silk Scarf 
by two of his Friends ; but the Sheriffs or- 
dered the Executioner to take it and hold it up 
to the View of the People, which he did at 
the four Corners of the Scaffold, crying out, 
This is the Head of a Traytor. 


Beams; upon which Accident the different 
Parties made different Reflections. His Ad- 
verſaries ſaid, The Sun, which before frowned 
on Popiſh Guilt, ſeemed pleaſed when Juſtice 
was done: But the Papiſts would have it, 
That the Heavens mourned, and were aſhamed 
at the ſhedding his innocent Blood ;. but ap- 
peared in Joy and Splendour at the Reception 
of this Saint into the Celeſtial Manſions. But 
to leave theſe fond Conjectures; the Head be- 
ing returned to his Relations, was laid in a 
Coffin with the Body, and carried from the 
Scaffold to the Tower, to be interred. 


derable Time: But when it became mani- 
feſt, that the FaCtion only trumped up this 
Plot to diſtreſs the Government, and conceal 
one of their own, againſt that very Life, and 
that very Conſtitution they charged the Pa- 
piſts with attempting to deſtroy ; when it 


were offered to thoſe that would become W it- 
neſſes of it, and what infamous People the 
Witneſſes in general were; when it was diſ- 
covered how they were inſtructed and manag- 
ed by Shaftesbury and his Emiſlaries, to deſtroy 
and aſperſe all that were true Friends to the 
Government and the Conſtitution ; when it 
was obſerved how they contradicted them- 
ſelves, and each other, in their Evidence; and 
atteſted ſuch improbable and inconſiſtent Re- 
lations as the moſt Credulous could not be- 


the Party were actually arming themſelves, 
reviling 


the Laws of God; and that the People may 16885 
be ſenſible what a Bleſſing God hath ſo mira. 32 C. U. 


The Lord Stafford having ſpent ſome Time *. 
in his Devotions, undreſſed himſelf, and ſub- de. 


The Sun (according to one of the Specta- Sele 
tors) which before was obſcured, on a ſud- ae 
den broke out, and diſplayed his illuſtrious ain, 


Such a Multitude of Witneſſes ſpringing up en 
from all Quarters, and giving Evidence of u 
the Popiſh Plot, enclined moſt Men to be- Sh, 
lieve there was ſomething in it, for a conſi- p,;z zi, 


was conſidered, what extraordinary Rewards. 


lieve: But above all, when it was found that 
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when the People, I ſay, reflected on theſe 
Things, the Belief of the Plot vaniſhed at 
once; and was believed, or pretended to be 
believed, by none but thoſe whoſe Intereſt it 
was it ſhould be believed; and who endeavour- 
ed, by aſſerting the Truth of the Popiſh Plot, 
to conceal their own Guilt. 

Even Biſhop Burnet, in his Poſthumous 
Work, Vol. II. pag. 509. could ſay in his 


Remarks on Colledges Trial: “ And now 


& Dugdale and Turbervile, who had been the 
&© Witneſſes upon whoſe Evidence Lord Szaf- 
« fd was condemned, being within a Year 
detected, or at leaſt ſuſpected of this Vil- 
&« lany ; I could not but reflect on what he had 
« ſaid to me, That he was confident I ſhould 
« ſee within a Year, That the Witneſſes would 
& be found to be Rogues. 

And indeed the Faction themſelves, and the 
Authors of Rapin, their avowed Advocates, 
ſeem ſtrangely inconſiſtent in their Accounts 
of the pretended Popiſh Plot: They firſt re- 
preſent the King uſing all manner of Arti- 
fice, and even confederating with the French 
King to eſtabliſh Popery in England; and 
then, on a ſudden, make the Eugliſb Pa- 
piſts, and all the Popiſh Powers in Europe, in 
a Plot, (even that very French King, by whoſe 
Means, they told us, King Charles would in- 
troduce Popery here) to take wway the Life 
of King Charles II. becauſe he was a Heretic, 
and oppoſed their Schemes of introducing Po- 
pery : And when the Abſurdity of this was 
ſufficiently expoſed, then they turn about a- 
gain, and tell us, that the King himſelf was 
more deeply engaged in the Plot than any 
Man: Not ina Plot to kill himſelf for a Here- 
tick; (This was too abſurd, even for a Fana- 
tick to ſay) but in a Plot to eſtabliſh Popery 
by a Standing Army, and the Affiſtance of 
the Prench King again. So that they ſeem 
contented, at length, that we ſhould believe 
no more of the Plot than that King Charles II. 
the Papiſts, and the Members of the Church 


of England, who are ever repreſented as Po- 


piſhly affected, were in a Plot to bring in 
Popery : But then they would do well to 
conſider, what has been obſerved already, that 
if this laſt Pretence be admitted, all the Peo- 
ple that were executed for being in a Plot 
againſt the King's Life were unjuſtly murder- 
ed under a Colour of Law ; for they were all 
condemned for conſpiring the Death of the 
King. Had they been only charged with 


Compaſſing and Imagining, or Conſpiring, with 


or without the King's Concurrence, to alter 
the Government and the Eftabliſhed Religion; 
This was not High-'T reaſon by any Law then, 
or now, in being ; provided they had no De- 
ſigns againſt the King's Perſon, as this Scheme 
admits, 

And becauſe it may ſeem impoſſible to Po- 
ſterity, that any Party of Men could have 
the Face, or the Folly, to affirm ſuch palpable 
Contradictions, I ſhall extract ſome Paſſages 


Rapin, Vol. 13, Page 381, Tindal's T ran- 
ſation, ſays, 'T hat the Papiſts, (Anno 1667) 
© had a great Influence in the Court: The 


© Earl of Arlington; the almoſt declared Pro- 


e tector of the Papiſts, was made Secretary 
© of State, and in great Favour ; while the 
Earl of Clarendon, their Enemy, daily de- 
& clined.in Credit and Authority. This began 
eto produce Suſpicions little advantagious 
«© tothe King. Page 422, Rapin ſays of the 
„King, Inſtead of being zealous fer the Pro- 
& teſtant Religion (Anno 1670) his Intent 
& was to cverturn it: Inſtead of having any 
„ Thought of deſtroying the Presbyterians, 
his Deſign was to be very indulgent to 
them, in order to have an Opportunity and 
% Pretence to be fo to the Papiſts: He was 
& impatient to free bimſelf from the Riftraints 
& put upon him by his Parliament; and the 
rather, as by the Augmentation of his Power 
* he ſhould be more able to countenance the 
«< Papifts, and intreduce their Religion; which 
&« was his un as well as his Brother's, 
Page 458, Rapin ſays, ** One of the Bran- 
ches of the Project formed by the Cabal 
( Anno 1671) was, to render the King abſo- 
© Jute; and this Branch comprehended under 
„it, The Extirpation of the Proteſtant, or, at 
c leaſt, the Introduction of the Popiſh Religion. 
Vol. 14, Page 41 and 42, Rapin ſays, It 
* ſignified little for the King to proteſt his 
* Zeal for the Proteſtant Religion, (Anno 
«© 1673): Theſe Proteſtations could not make 
the Parliament forget ſo many Steps already 
taken, which gave too juſt a Suſpicion of 
his Sincerity: And they openly enough ex- 
preſſed their Fears and Diſcontents of the 
Growth of Popery, publickly encouraged by 
the Court; of the Management of Affairs 
« in Ireland, where the Act of Eſtabliſhment 
«© was openly trampled upon, and Papiſis 
* daily advanced er encouraged ; the King's 
“Proceedings in England, which were clear 
„ Evidences of his Principles and Deſigns ; 
„ namely, his raiſing a Land Army without 
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cc 
cc 
cc 
cc 


cc 


* Conſcience by his ſole Authority; his ſhut- 
<* ting up the Exchequer ; and entering into a 
„ ftri# Alliance with France, when he ſhould 
have uſed his utmoſt Endeavours to oppoſe 
the Encreaſe of her Greatneſs : The Pro- 
feſſion of the Popiſh Religion, in the moſt 
cc 
his Marriage with a Popiſh Princeſs, abet- 
ted by the King himſelf, contrary to ſo 
many Remonſtrances of the Parliament. 
Theſe were Subjects of Complaint, too 
real to be ſilenced by Proteſtations from 
the King, of his Deſign to maintain their 
© Laws and Religion. 

Page 43, He tells us,“ The King had ab- 
& jured the Proteſtant Religion, and had a 
& ſecret Chapel erefted in his Palace, where 
ehe every Day heard Maſs. 


any Neceflity ; his granting Liberty of 


open Manner, by the Duke of York; and. 
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A CRITICAL REVIEWS 


* 


1680. 
32 Car. II. 
— 
Pimarks on 
Lord Staf- 
ford's Trial 


Page 81, Rapin affirms, ** That in the 
ce Year 1677, the King had no Deſire to be- 
gin a War with France: His private En- 
& oagements with Lewis XIV. being too flrong 


ond the Þ.. & #9 allow him any ſuch Thought. 
fiſh Plot. 


Page 82, The more powerful the King 
& of France rendered himſelf, the greater was 
« King Charles's private Advantage; as it 


&« was from the Aſſiſtance of France, he pro- 
&« miſed himſelf the Conqueſt of his own 


Kingdom. 


ever the Jeſuits, or any Papiſts, ſhould conſpire 
to cut off ſuch a Prince; eſpecially when they 
knew he did not want Skill and Addreſs, to 
effect what they ſay he ſo paſſionately defired, 


and would loſe no favourable Opportunity for 
promoting their Superſtiffon ? Would they 
kill him, becauſe he did not precipitate Matters, 
and defeat their Hopes, by raſh and unſeaſo- 
nable Attempts ? This can never be ſuppoſed 
of that cunning Society of the Jeſuits, if they 
could be preſumed to have ſo little Juſtice, or 


Page 88, Rapin ſays, ©* I do not think it | Gratitude, as to murder a Prince, who was 


& poſſible (Anno 1677) to account for the 
« King's Conduct, in a Manner ſatisfactory 
c to the Impartial, without ſuppoſing he ex- 
ce pected Aſſiſtance from France to make him 
e abſolute, and change the Eftabliſhed Reli- 
© gion. 

And Page 116, he tells us, That the King's 
& Conduct (Anno 1678) could only be aſcribed 
& t% his Paſſion, for executing his darling 
& Scheme of rendering 2 abſolute, and in- 
te troducing the Popiſh Religion in England. 

Theſe are ſome of the numerous Inſtances, 
that Rapin and his Party have given us, of 
King Charles's repeated Deſigns, and Attempts 
to extirpate the Proteſtant Religion, and In- 
troduce Popery ; and yet in this very Year 
1678, do they trump up a Plot, in which 
they pretend, that not only the Engliſb Papilts, 
but all the Popiſh Powers in Europe ; even his 
Ally the French King, as has been obſerved 
already, were engaged, to deſtroy him, becauſe 
he was an Heretick, and would not eſtabliſh 
Popery in England. And to that Degree were 
the People diſtracted, and infatuated by the 
Artifices of Shaftesbury and the Faction, that 
great Numbers of People were executed for 
this pretended Plot; and though the King 


ſoon found it was a Sham, the Party had ſuch 


Caſe, the 


an Aſcendant, that they compelled him to 
ſuffer thoſe Executions; and among the reſt, 
that of the unfortunate Lord Stafford : And 
when the Forgery became Evident both to 
King and People, and the Credit of the Plot 
could be ſupported no longer, the Faction 
then had recourſe to their old Stratagem again, 
and very near ſpirited up the People into Re- 
bellion a ſecond Time, under Pretence the King 
himſelf was in the Plot to introduce Popery. 
ndeed Rapin, p. 119, endeavours to ex- 
plain this Riddle, by making two Plots : He 
ſays, the King was engaged in a Plot to in- 
troduce Popery and Arbitrary Power ; and 
the” Jeſuits, and ſome few Deſperadoes of their 
Religion, were in another Plot, to take away 
his Life, as the readieſt way to introduce 
their Religion : But ſurely, if this was the 
Feluits never acted more unjuſtly, 
more ungratefully, or impolitically ; for Rapin 
takes it for granted, that the King was actually 
a Papiſt, and heard Maſs ay in his 
own Palace: That he eficouraged and pre- 
ferred none but thoſe who were Popiſhly 
affected at Home; and entered into Foreign 
Alliances, eſpecially with the French King, 
on Purpoſe to bring in Popery by Force, if it 
would not be affected otherwiſe; and continued, 
with all imaginable Application and Artifice, 
to labour the eſtabliſhing that Religion here 
for many Vears: Can it then be ſuppoſed, that 


their Convert, and had left no Stone unturned 
to ſerve them. 

But further, _ pretends, that the De- 
ſign of killing the King, was carried on only 
by ſome few Deſperadoes, and that none elſe 
were acquainted with it; but, if we are to 
credit the Witneſſes the Faction produced 
to prove the Plot, the King's Death was 
reſolved on by Al that were tried for the 
Plot; by All the Popiſh Lords; by the 
Engliſh Catholicks in general; and by the 
Courts of Rome, Spain, and France; and was 
become the Common Talk in every Roman 
Catholick Court in Europe, for ſeveral Years; 
and conſequently, if there was a Deſign to 
kill the King, it was not confined to a few 
Deſperadoes : The Papiſts in general were 
engaged in it, and it could not be concealed 
from the King himſelf. But it is evident the 
King never ſuſpected that any one of thoſe 
that were executed for conſpiring againſt his 
Life, were Guilty, by his Endeavours to ſave 
them, which is to me a ſtrong Preſumption 


of their Innocence; for no Perſon was ſo much 


concerned to ſee Juſtice executed upon them 
as his Majeſty, if they were Guilty. We may 
therefore very reaſonably conclude, that all 
that were executed for that Plot, were very un- 
juſtly put to death; and from the Trials that 
followed the Year after, it is no leſs evident, 
that the Faction only amuſed the Nation with 
this Plot, to conceal another of their own a- 
gainſt the King's Life, and the Conſtitution in 
Church and State; treading in the Steps of 
their Fore-fathers, who depoſed and murder- 
ed his Father, ſubverted the Government, and 
eſtabliſhed Presbytery, and a Republican Form 


| of Government by the very ſame Arts ; name- 


ly, by alarming the Nation, with terrible Ap- 
prehenſions of Popery, Arbitrary Power, and 
a general Maſſacre: It is plain, the Biſhops and 
the Church of England were ſufficiently con- 
vinced of this Deſign, by their adhering to the 
Court ſo ſtrenuouſly, after the Roguery of the 
Popiſh Plot was detected, and by their aſſiſt- 
ing the King in ſubduing that rebellious Spi- 
rit, which manifeſted itſelf ſoon after, in fa- 
natick Plots and Conſpiracies to aſſaſſinate his 
Majeſty: And if the Biſhops and Clergy of 
the Church of England were of Opinion, that 
the Fanaticks and Republicans had a View 
to the ſubverting the Government and Re- 
ligion eſtabliſhed, (as Rapin admits) I ſhall 
make no Difficulty to believe they under- 
ſtood what Deſigns were on Foot, and what 
was the Intereſt of the Nation, as well as 
Rapin, or any of their Enemies. But it 1s 
remarkable, that this celebrated Writer him - 
ſelf, vol. 14, p. 299, acknowledges, that the 
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> Presbyterians and Republicans of thoſe Times, | 


z Car. II. had the Subverſion of the Conſtitution in 


WAY So 
Remarks on 
Lird Staf- 
ford” $ Trial 
and the Po- 


168 Proceedings againſt RIchARD TromPson, of Briſtol, Clerk, before the 68a. 
Upon Complaint 


je which is ſo conſiderable and deciſive a 
8 in this Diſpute, that I ſhall recite 

Words. | 
* * was inſinuated (ſays Rapin) to the 
« Epiſcopalians, of whom the Majority were 
« Tories, that both Church and Monarchy 
« were in Danger ; and that the Scene was 
c again opening, which had brought on the 
« Troubles of Forty-one. That the Presby- 
te terians, under Colour of providing for the 
« Preſervation of Liberty, had only in View 
c the Deſtruction of the Church of Eng- 
« land, and the Introduction of Presbyteri- 
ce aniſm; in order to which they were pur- 
ce ſuing the ſame Meaſures, that they had 
& taken in 1640, and the following Years, 
& by undermining the Foundations of Mo- 
ce narchy, the more eaſily to pull down the 
c Church. Theſe Infinuations had the great- 
ce er Effect, as what had once happened, and 
& whereof the Memory was ſtill freſh, might 
tc happen again; and I do not know whether it 
&© can be juſtly doubted, that ſome of the Presby- 
& terians had ſuch a Thing in View : And in 
cc the ſame Page, he ſays, The three laſt 
« Parliaments, compoſed of Men well-aftect- 
c ed to Presbyterianiſm, proceeded not with 
& Caution enough; but diſcovered tos haſtily, 
& or too openly, their Deſigns, with regard to 
«© Religion. | | 

Will any Man, after ſuch Conceſſions made 
by Rapin, the great Advocate of the Presby- 
terians, doubt whether the King's Lite, and 
the eſtabliſhed Religion, were not in more 


. 


Danger at that Time, from the Presbyterians 


and Republicans, than from the Papiſt? Will 22 Car. II. 
he not conclude, that this pretended Popiſh Fuca gg 
Plot was intended to conceal a real Presbyte- Lord Staf- 


rian Plot ?  ford's Trial 
So jealous were the Faction that this Arti- 705 = 4 5 


fice ſnould be diſcovered, that we find they 
made it one of the Articles of Impeachment 
againſt the Lord Stafford ; that he deſigned to 
throw the Plot upon the Proteſtants, by whom. 
they always mean the Presbyterians, and pro- 
ſecuted all thoſe with the utmoſt Fury, that 
durſt ſuſpect their Knavery: And how did 
they compel the King to act contrary to his 
own Reaſon and Senſe of Things, when they 
obliged him to offer extravagant Rewards to 
Diſcoverers, to careſs thoſe perjured W retches 
and Witnefles, and lodge them in his own 
Palace ? Ard laſtly, what a Force did they 
put upon him, when they executed this Lord, 
and the reſt of the Sufferers, for this pretend- 
ed Plot ? Every one knows the King would 
have ſaved them, if he durſt : Which, as has 
been obſerved, is a ſtrong Inducement to be- 
lieve they were not Guilty, For is it to be 
ſuppoſed, when King Charles had ſeen fo 
many tried for this Plot, that he had not 
Penetration enough to diſcern, whether th 
were really Guilty ? and, if he had thought 
them Guilty, can it be believed he would have 
endeavourcd to ſave Men that had reſolved to 
Aſſaſſinate him; or have diſcharged thoſe 
Lords out of the Tower, who were impeached 
and charged with being in the ſame Conſpi- 
racy ? 


— — 


„ Il. Houſe of Commons, in the Month of December, 1680. 
r made of ſome Words he had uttered in a Sermon, preached on the 3oth 


of January, 1679, at Briſtol, and at other Times and Places. 


OME of the Witneſſes declared, they 
8 heard him ſay in the ſaid Sermon, That 

the Presbyterians were ſuch Perſons, as 
the very Devil bluſhed at them: That the 
Villain Hampden, made it more ſcruple of 
Conſcience, to give Twenty Shillings to the 
King for Ship-Money, which was his Right 
by Law, than to raiſe a Rebellion againſt 
him; and that the Presbyterians were far 
worſe (and far more intollerable) than either 
Prieſts or Jeſuits. | 

That he inveighed bitterly againſt the ſign- 
ing Petitions for the Sitting of a Parliament ; 
ſaid it was the Seed of Rebellion, and likened 
it to Forty-one. 

That he ſaid Henry VIII, did more Hurt 
in robbing the Abby-Lands, than he did Good 
by the Reformation. 

That he ſaid, there was a great Noiſe of a 

Popiſh Plot, but there was nothing in it, but a 
Presbyterian Plot ; and in the End they would 
bring the King's Head to the Block, as they 
had done his Father's. 

Others depoſed, T hat Thompſon had uttered 
ſeveral Speeches, whereby he thewed he was 
8 =" __ 'That he commended the 

, 20. V. 5 


t 


Romiſh Clergy for their ſingle Life, and was 
himſelf unmarried. | 

Said, That the King was of a ſoſt Temper, 
might be led to any Thing; but a Solomon in 
his Vices : The Duke of York was a Prince of 
a brave Spirit, and it was their own Faults he 
was a Roman Catholick ; they forced him to 
fly into France, where he embraced that Re- 
ligion. | 

Being examined before a Committee of the 
Houſe, as to his having ſpoken theſe, and 
Words of the like Import, ſome he confeſſed, 
and others he denied, or ſoftned, and the Com- 
mittee making their Report thereupon to the 
Houſe, it was reſolved, Nemine contradicente, 
That he had publickly defamed his Majeſty, 
vilified the Reformation, aſſerted Popiſh Prin- 
ciples, denied the Popiſh Plot, and turning 
the ſame upon the Proteſtants, endeavoured 
to ſubvert Liberty and Property, and was a 
Scandal to his Function. 

And it was further Reſolved, to impeach the 
ſaid Richard Thompſon, on the Report of the 
ſaid Committee : However, upon his Petition, 


they ordered the Serjeant at Arms to take Se- 
cue for his Appearance, to 


anſwer the ſaid 
Impeachment ; 


s K 
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„ 


peachment of Fitzharris, was a Denial of Ju- 
ſtice, and a Violation of the Conſtitution of 
Parliaments; an Obſtruction to the further 
Diſcovery of the Plot, and of great Danger 
to his Majeſty's Perſon, and the Proteſtant 
Religion: And that if any inferior Court 


ſhould proceed againſt Edward Fitzharris, 


or any other Perſon, lying under an Impeach- 


ment of Parliament, it would be a high Breach 
of Priviledge: But the King diflolving the Par- 
liament the ſame Day, being the 28th of 
March, 1681, the Miniſtry directed Fitz- 
harris to be tried at the King's-Bench Bar. 

On Wedneſday, the 27th of April, Mr. At- 
torney-General moved the Court of King's- 
Bench, that ſome of the Grand Jury for the 
County of Middleſex might be preſent at the 
ſwearing the Witneſſes on the Indictment to 
be preferred. againſt Fitzharris, then a Pri- 
ſoner in the Tower, which was granted: And 
the Grand Jury having ſome Scruples about 
finding the Bill, 1 Jones ordered 
them to attend, and offer them the next Day, 
when the Court would be full. 

Accordingly the 28th of April, the Grand 


Jury came to the Bar, and Mr. Michael God- 
Frey (Brother to Sir Edmondbury Godfrey) who 


was Foreman, deſired, before they proceeded 
on the Indictment, that Fitzharris might be 
examined about his Brother's Death, and then 


106830. Impeachment; and the Houſe being prorogued lt ſeems to me alſo, a very great Hardſhip, 1, 7681. nam 
32 Car. I. the Matter was dropped. and not agreeable to the old Laws of 32G, neu. U. the! 
It is eaſy to diſcern what Stamp this Houſe | this Land, (which requires that, in ordinary riſdi 
— of Commons were of, to prefer an Impeach- | Caſes, every Man ſhould be tried by his who 
Caſe, ment againſt a Perſon, chiefly for reflecting] Peers, or Equals) That a Perſon ſhould be on 
on the Presbyterian, and the Popiſh Plot : impeached and tried before the Lords, when Cunſel aſ- 1 
This extraordinary Reſolution ſeems to be | he is forth-comung, and ſubmits to be tried Fred to ar- that 
made to terrify the People from ſpeaking, or | by the ordinary Courts of Juſtice ; and this que it, to it 
thinking, otherwiſe than the Faction were | only for ſome looſe and unguarded Expreſſions, H 18 
pleaſed to preſcribe. They charged him in- | that were not agreeable to the Taſte of a pre- Mr. 
deed with reflecting on the King, but that | vailing Party. If the Words were criminal, ſign 
was only to give them a Colour for the Pro- they had Witneſſes that could have proved him 
ſecution ; for it is evident the Faction did, at | them in Meſtminſter-Hall, as well as at the whe 
the ſame Time, publiſh all manner of ſediti- | Lords Bar; and if they were not, it was hard _ 0 
ous and ſcandalous Libels, reflecting on his | they ſhould be made the Foundation of an Co 
Majeſty and the Royal Family, without any | Impeachment. £2, 8 8 
Animadverſion or Notice taken of them by ir 
the Houſe, * 
ſaid 
IE | 5 Tre 
168. The Trial of Epwarp FirznarR1s, Eſq; for High-Treaſon, before wi * 
3 „the Court of King's-Bench, in Eaſter and Trimty-Terms. 1681. 43 __ of 
Car. II. | 4 
on 
Fitzharris's E DWARD FITZHARRIS, being | delivered in a Paper, in behalf of himſelf and 2,0% _ 
** committed for a Treaſonable Libel, re- the reſt of the Grand Jury, importing, That Jy dt, ** 
flecting on the King and Government, on | the Day before they had heard Sir William 2 by — 
the 28th of February, 1680; and the Parlia- | Waller, and others ſworn in Court, to give hüdas Phe do... WO 
ment meeting at Oxford, on the 21ſt of March | Evidence againſt Fitzharris, who, in the late ga} tin = -rougs tos 
He is im- following, the Commons impeached Fitz- | Parliament at Oxford, was impeached by the nei 
ane harris of High-Treaſon, in general Terms: | Commons: And deſired the Opinion of the wl 
But the Lords finding no Reaſon for this | Court, whether it were lawful and ſafe for of 
The In- extraordinary Way of proceeding, when he | them to proceed to examine Witneſſes in re- ov. 
2 might be tried in the ordinary Courts of Law, | lation to Fitzharris, or to meddle in that thi 
ee, rejected the Impeachment : Whereupon the | Matter, after the ſaid impeachment, and fra 
Commons Reſolved, That it was the undoubt- | Votes of the Commons. be 
Reſolutions ed Right of the Commons to impeach any | To which the Lord Chief Juſtice anſwered, th 
of the Cm» Peer, or Commoner, before the Lords; and | it was their Opinions, That notwithſtanding ne 
ar wg that the Lords refuſing to proceed on this Im- what they ſuggeſted, they were bound to en- ou 


quire, by Virtue of their Oaths, if an In- 
dictment ſhould be exhibited to them : They 
could not, nor ought to take any Notice of 


NC 
ſuch an Impeachment offered to the Lords, ine 
or of any ſuch Votes of the Houſe of Com- co 
mons afterwards, if ſuch there were; for they he 
would not excuſe them: Therefore if the it. 
had Evidence enough given them, to ſatisfy 
them that the Indictment was true, they were de 
to find it. And this, he declared, was the in 
Opinion of all the Judges of England: Where- Tix fnd ag 
upon the Grand Jury withdrew, and having 5 
examined the Witneſſes, found the Bill. 8 

Fitzharris being brought to the Bar, from pitbarts tc 
the Tower, by Habeas Corpus, on Saturday arraignt P 
the goth of April, and arraigned, exhibited tl 
a written Plea, which the Court ordered to be A 
read, though they did not allow it ; the Te- 1 
nor whereof follows, Vix. That he ought not 5% % u th n 
to be compelled to anſwer to this Indictment, Furijdi9n n 
becauſe, before the Indictment was found, at 9 (ut a 
a Parliament held at Oxford, the 21ſt of r 
March laſt, he was impeached by the Com- b 
monsof High-T reaſon ; and that this Impeach- ( 
ment remained in full Force before the Lords i 
in Parliament, as appeared by the Records: C 
And then avers, that the High-T reaſon men- 13 


tioned in the Indictment, and the High- 
Treaſon in the Impeachment, are one and the 
ſame; and that he is the ſame Fitzharr's, 


Paintain the : 
Flea, 


named 
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named in the Indictment, and mentioned in 
the Impeachment; and concludes to the Ju- 


riſdiction of the Court, whether upon the 


whole they will proceed further againſt him 
on this Indictment. 5 ; 

The Chief Juſtice acquainting the Priſoner, 
that ſuch a Plea muſt have a Counſel's Hand 
to it, he deſired they would aſſign Sir Francis 
Minnington, Mr. Williams, Mr. Pollexfen, and 
Mr. Wallop, for his Counſel, who were al- 
ſigned accordingly, and 'Time was allowed 
him tell the Wedneſday following, to put in his 
Plea; and a rule was made, that his Wife, 
and his Counſel, ſhould have Acceſs to him. 

On Monday the 2d of May, the Priſoner's 
Counſel moved, that the Time for putting in 


his Plea might be enlarged, and that they 


might have a Copy of the Indictment: But 
the Court refuſed to give further Time, and 
faid, a Copy of the Indictment, in Caſes of 
Treaſon and Felony, was never granted: But 
at the Priſoner's Requeſt, they added Sir 
George Treby, and Mr. Smith, to the Number 
of his Counſel, and allowed him a Solicitor, 

Fitzharris being brought to the Bar again, 
on Wedneſday the 4th of May, produced the 
aboveſaid Plea, ſigned by Counſel, which the 
King's Counſel inſiſted was a frivolous Plea, 
only for Delay, and ought to be rejected im- 
mediately; but the Court declaring they 
would take time to conſider of it, Mr. At- 
torney demurred to the Plea, and the Priſo- 
ncr's Counſel joined in the Demurrer ; after 
which, Mr. Attorney deſired the Judgment 
of the Court, That the Plea might ſtand 
over-ruled, for a plain fatal Error in it ; for 
this he inſiſted was a particular Indictment, for 
framing a moſt pernicious and ſcandalous Li- 
bel againſt the King and Government; and 
they had pleaded generally, That the Priſo- 
ner was impeached of High- Treaſon: They 
ought to be ready with the Record, to juſti- 
fy their Plea: 'T hat to out the Court of their 
Juriſdiction, for a particular 'T reaſon, it was 
not a good Plea to ſay he was impeached or 
indicted generally of High-Treaſon: Nor 
could any Averment help it; and therefore 
he prayed the Judgment of the Court upon 
it 


The Priſoner's Counſel, on the other Hand, 
deſired Time to maintain their Plea, and were 
indulged till the Saturday following ; but were 
again refuſed a Copy of the Indictment. 

The Priſoner being brought to the Bar a- 
gain, on Saturday the 7th of May, Mr. At- 
torney ſaid, he would lay his Finger upon the 
Points that would be the Queſtions between 
them, and 1. He inſiſted, That the general 
Allegation, that he was impeached of High- 
Treaſon, was too uncertain and general, and 
not helped by the Averment. 2. There was 
no Impeachment alledged to be upon Record ; 
and as to the Matter, it was a Plea to the Ju- 
riſdiction of the Court; and the Point would 
be, Whether a Suit, depending in a ſuperior 
Court, can take away the Juriſdiction of an 
inferior Court, which had an original Juriſ- 
diction of the Cauſe, of the Perſon, and of 
the Fact. 

To this the Priſoner's Counſel anſwered, 
That by the Demurrer, theſe Things were ad- 


mitted; 1. That the Priſoner was impeached 1681. 
by the Commons of High-Treaſon. 2 That 33 C. II. 
this Impeachment was ſtill in being. 3. That 
this was according to the Law, and Cuſtom of 
Parliament; and 4. That the 'T reaſon, for 
which Fitzharris was impeached, and the Trea- 
ſon, for which he was indicted, was the ſame: 
That Fitzharris, who was indicted, was the 
ſame Perſon that was impeached, and that the 
Impeachment was before the Indictment. 

And as to what Mr. Attorney ſaid, That 
an inferior Court, having original Juriſdiction 
of the Perſon and Cauſe, might proceed, not- 
withſtanding an Indictment ina ſuperior Court; 
they took the Caſe of an Impeachment to be 
different from that of an Indictment: An 
Impeachment was rather like an Appeal: As 
an Appeal was at the Suit of the Party, ſo an 
Impeachment was at the Suit of the Commons : 
The Commons were Proſecutors on an Im- 
peachment, and not the King's Attorney ; 
and it did not become the Juſtice of that 
Court, to weaken the Methods of proceed- 
ing in Parliament, as they would certainly do, 
if, after there was an Impeachment de- 
pending in Parliament, they admitted an In- 
dictment here: This was to ſubject the Pro- 
ceedings in Parliament to this Court, which 
did not ſtand with the Wiſdom of the Law, 
or the Conſtitution of the Government : T hat 
this was without Precedent alſo, and conſe- 
quently, according to Sir Edward Ceke, there 
was no Law for it. 

Another Miſchief, that would follow upon 
this was, that in Caſe of an Indictment, it was 
in the Power of the Prince to pardon ; but 
in the Caſe of an Impeachment he could not, 
any more than in the Caſe of an Appeal. 

That if this Court intermeddled in it, a 
Man might be put twice in Danger of his Life, 
for one thing ; for, if he was acquitted here 
upon this Indictment, that Acquittal would 
not bind the Lords in Parliament; he might 
ſtill be tried there for the ſame Fact. 

And by the ſame Reaſon, that this Court 
proceeds, His Majeſty might appoint a High 
Steward, to try the Ker in the Tower, by a 
Jury of Peers; and had this been practiſed, 
the Lord Stafford had been ſtill alive: If 
Fitzharris ſhould be found guilty here, the 
Power of the Commons, in impeaching, and 
the Juriſdiction of the Lords, in Trial and 
Judgment, were taken away by an inferior 
Court. 

As to the Objection of Mr. Attorney, That 
this Plea did not ſet forth any Record of an 
Impeachment, or the particular Matter of it, 
ſo as the Court might judge of the Reaſon of 
it, the truth was in this Caſe, there was no 
Record to plead, and they muſt be governed 
here by the Rules and Methods of Parliament, 
The Commons had carried up an Impeach- 
ment to the Lords in general Terms, and were 
at Liberty to preſent their Articles in due 
Time. This was no Record, ſuch as might 
be had in the Caſe of auter forix convict; 
for it was only entered in the Lords Journal, 
That ſuch a Day, ſuch a Perſon came from 
the Houſe of Commons, and impeached ſuch 
a one; here was not the ſame ſtrict Method, 
and Form of Proceeding, as in the rs 
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1681. of Miſfiminſter-Hlall; and they had ſaid e-| tained that Cauſe, they would in Conſeque 
33 Car. II. „ as much as could be ſaid in this charge themſelves with the Blood Tn 33 =” 


— Car, 
Caſe, That there was an Impeachment of the| Man, through which they muſt wade to ein Dory, 
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168 1. AE 
33 Car. II. Ju: 


—= — — 


Commons before the Lords, which was in full 


at the Cauſe. 


Force, and according to the Law and Cuſtom That where there were as muchCertai the 
of Parliaments, as * by their Rolls. | forth as the Caſe would admit, and was 3 the 
[ hich was as much, as if they had ſet forth] to be had, the Party was at Liberty to plead as Lo 
' the Record itſelf ; and, as they took it, was] he could, and help himſelf byAverment. Here ber 
1 a very full Plea, though it was not pleaded} was a General Impeachment ; they could not 1 
| particularly ; for in Parliamentary Matters, | make that Particular which was not; they had pe 
| that Court was to judge according to the Me- pleaded it as it was in the Record, from which pri 
thods of Parliament. they could not vary: They had avered it 
| In the Caſe of the Lord Shaftesbury, who| was the ſame Matter, and it was confeſſed ſo — 
was committed for an high Contempt in the| by the Demurrer : And if the Court would the 
| Houſe of Lords, the Reaſon given by the] meddle with Proceedings in Parliament, the ane 
| Judges, why they could not bail him, was, | muſt take Notice of their Method of Pro- lat 
| That as this Court takes Notice of the Courts| ceeding, as they did of other Courts : That He 
| in Weftminſter-Hall, fo they ought to take] had they gone about to particularize the Cu 
Notice of the Law and Courſe of Parliaments, | Treaſon, when the Impeachment was general, Po 
and of the Hvuſe of Lords: And if they | the other Side would have ſaid, Nu fiel Re- Lz 
were bound to do ſo in other Caſes, they ought | cord” And they ſhould have been condemned wm 
to do ſo in this. | for failing in their Record; but having done cu 
As to that Exception, that the King might | according to the Fact, if that Fact was ſuch Le 
chuſe his Court, there was no Doubt of it, in] as would out this Court of its Juriſdiction, Ju 
his own Action, or Suit; but this was an Im- they did not fee how it was poſſible they LC 
peachment of the Commons, and their Suit ſhould plead otherwiſe, or what Anſwer could 
was to be tried no where but in Parliament. | be given to it. . Bc 
It was urged further, as to the Plea being | Mr. Attorney-General, and the reſt of the Aqua W. 
ſo general, that the Court could not judge of King's Counſel, anſwered, That this was a «ani Ct 
it; That Fitzharris had averred by his Plea, | naughty Plea, as a Plea to the Juriſdiction of %. th 
that he was impeached for the ſame 'T reaſon, | the Court; for there was no Matter diſcloſed Pe. 
for which he was indicted; and this Aver- therein that they could take Iſſue upon: They of 
ment made the Matter as clear to the Court, | urged, indeed, that by their Demurrer it was th 
as if the Impeachment had mentioned the | admitted an Impeachment was depending; it 
rticular Treaſon; and that Averments, con- | that the Impeachment was for the ſame Mat- th 
ſiſtent with the Record, were good, and of | ter ; and that they had admitted the Parliament fa 
Neceflity, to clear the Fact to the Court: | was ſtill in pan but no Fa#t was admitted 
That Mr. Attorney might have pleaded Nul. | that was not well pleaded. Indeed, had they by 
tiel Record. and then they muſt have produ- admitted the Parliament was then in Being, tr 
ced it; but he had demurred, and thereby | it might have gone hard with them; but if w 
confeſſed there was ſuch a Record, that the | this was not admitted, the whole Force of Pe 
Averment was true, that he was impeached | their Argument fell to the Ground; and a 
for the ſame Crime, and that he was the ſame | affirmed, that the Beginning, Continuance, ſe 
Perſon. Proragation, Adjournments, and Diffolution tk 
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That it ſeemed againſt natural Juſtice, 
That when the Commons in the Name of 
themſelves, and of all the Commons of Eng- 
land, had lodged an Impeachment againſt a 
Man, any Commoners ſhould afterwards try 
or judge that Man for that Fact; every Com- 
moner being a Party to the Accuſation, and 
conſequently could not be deemed indifferent. 
That Indictments were found againſt the Po- 
piſh Lords, before there were any Impeach- 
ments againſt them ; and yet there never was 
any Attempt to try them on the Indictments, 


though there had been ſeveral Intervals of 


Parliament fince thoſe Impeachments, and the 
Parliament, wherein they were impeached, 
was diſſolved. They underſtood it was the 
Opinion of all the Judges, That, thoſe Im- 
peachments being lodged in Parliament, no 
other Proſecution could be againſt them, tall 
the Proſecution of the Commons was deter- 
mined. 

It was obſerved alſo, how ſcrupulous the 
Judges had ever been of meddling, where they 
had any Jealouſy, that either the Parliament 
had, or pretended to have, a Juriſdiction, That 
they would always * afar off, and never 
come near the Mount. hat if the Court re- 


of Parliaments, were of publick Cognizance, 
and the Court would, ex Ohio, take Notice 
of them ; they need not be averred. And, not- 
withſtanding thoſe many Cautions that had 
been given, no Conſideration whatever ought 
to put Courts of Juſtice out of their ſteady 
Courſe ; but they ought to proceed according 
to the Law of the Land, 


Admitting there was a good Impeachment, 


and the Priſoner had been tried and acquitted 
upon it; if he had been afterward indicted 
in this Court, and would not have pleaded 
this in Bar, but to the Juriſdiction of the 


Court, it would not have been a good Plea; 


but he had loſt his Advantage by miſ-pleading. 
If then an Acquittal, or Conviction on an 
Impeachment, was not a good Plea to the 
Juriſdiction; an Impeachment alone, wherein 
nothing was done, could not be a good Plea 
to the Juriſdiction. All the Caſes that had 
been cited, were of Matters not cognizable in 
that Court, and therefore did not affect the 
Matter in Queſtion. But where the Crime 
and the Perſon were abſolutely within the 
Juriſdiftion of the Court and the Court 
might originally take Cognizance of it, as 


was the preſent Caſe; nothing leſs than AQ 


* 
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Act of Parliament could out them of their 


„eu. H. juriſdiction. 


As to the Caſe of the five Popiſh Lords, 
they took Care that the Indictments againſt 
them ſhould be removed into the Houſe of 
Lords, foreſeeing that the King might have 

roceeded on thoſelndictments, if they had not 
bob removed thither. Beſides, the Lords had 
pleaded in full Parliament, where, by the Law 
of Parliament all the Peers were to be Judges, 
and could not be outed of that Right. 

And as it was urged, They had pleaded ac- 
cording to theLaw and Cuſtom of Parliament, 
they ought to have diſcloſed what that Law 
ex: Cuſtom was. Indeed, as to their Legiſ- 
lative Power, and Matters of Privilege, both 
Houſes proceeded according to the Law and 
Cuſtom of Parliament : But as to the Judicial 
Power, they had always been guided by the 
Laws of the Land : And in all Writs of Er- 
ror, and Matters of Judgment, proceed ſe- 
cundum legem terre ; for there was not one 
Law in W:/ftminfter-hall, as to Matters of 
Judgment, and another in the Court of the 
Lords above, | 

As to the Allegation being too general, the 
Books were expreſs, That when a Record 
was pleaded in Bar, or in Abatement, the 
Crimes ought to be ſet out ſo as to appear 
the ſame: The Record was not to be tried 

per pais, but by itſelf: The Court muſt judge 
of it: The particular Treaſon muſt appear in 
the Record, and no Averment could enlarge 
it: Should a Jury judge upon the Debates of 
the Houſe of Commons, W hether it was the 
ſame Treaſon or not ? 
They ſhould not inſiſt at this Time, That 
by Magna Charta, every Man ought to be 
tried by his Peers, or on the Stat. 4 Ed. 3. 
which ſaid, that the Lords ſhall not be com- 
pelled, or have Power, to give Judgment on 
a Commoner, and that thereby the Subject was 
ſecured from Impeachment ; but obſerved 
that there was a wide Difference between an 
Appeal and an Impeachment ; for an Impeach- 
ment concludes, contra ligeantiæ ſuæ debitum, 
& Coronam & Dignitatem Domini Regis. 
So it was in reality the King's Suit, and the 
King may pardon Part of the Sentence, as 
was done in Richard IId's Time, and lately in 
Lord Stafford's Caſe : But were it admitted to 
be done at the Suit of the People, that could 
not preclude the King from his Suit: Nor is 
an Acquittal, or Attainder upon an Indict- 
ment, a Bar to an Appeal ; ſo that a Man is 
twice in Danger of his Life, in that Caſe as 
well as this. But this is not like the Caſe of 
an Appeal ; for though formerly it was uſual 
to ſtay the Suit of the King, and prefer the 
Suit of the Subject, it was becauſe the Sub- 
ject had the neareſt Concern, as the Son in 
the Death of his Father, and it moſt concern- 
ed him to proſecute it. But in the Caſe of 
an Impeachment, the Treaſon turned quite 
another Way; for there was no Treaſon, but 
againſt the King, and the King himſelf has 
the neareſt Concern ; the Wrong was prima- 
rily and originally to himſelf ; the Subjects 
Danger was but a Conſequence of that, as all 
Hurt to the King tends to the Hurt of the 


People. The King's Suit therefore ought to 
No. 21. J. | | 


be preferred here, as the Subjects was in the ; 


other Caſe of an Appeal. | 

Nor was this ſo dangerous a Caſe to. de- 
termine, as was pretended. Much better 
would it be for the Court to anſwer, if ever 
they ſhould be required, that they had per- 
formed their Duty, and done Juſtice accotd- 
ing to their Conſciences, and theirOaths, than 
to be afraid of any Threats, or Bug-bears 
from the Bar: How was it poſſible to judge, 


ſame Treaſon? It might be for Clipping or 
Coining, for _ appeared. The Inten- 
tion of the Houſe of Commons could not be 
proved, when they were come to no Reſolu- 
tion, The Queſtion was not, whether an 
Impeachment in the Houſe of Lords ſuper- 
ſeded an Indictment in the King's-Bench, but 
whether they had pleaded it ſo ſubſtantially, as 
to enable the Court to judge upon the Queſ- 
tion : But further, if upon ſuch a Plea 
pleaded, the Commons ſhould carry up Ar- 
ticles very different from what the Plea ſug- 
geſted, then the Plea would appear to be Falſe, 
and the pleading, and allowing it, an appa- 
rent Delay of Juſtice : The Intention of the 
Houſe of Commons could never be averred, 
or tried, before they had declared it them- 
ſelves. 

The Lord Chief Juſtice ſaid, As to thoſe 
Queſtions, whether the Commons could Im- 
peach a Commoner for Treaſon in the Houſe 
of Lords, and whether anImpeachment, when 
the Lords were poſſeſſed fully of it, hindered 
the Proceeding of an inferior Court, did not 
concern them : But they had a Caſe that aroſe 
purely upon the Pleadings, and whether they 
had brought before them a ſufficient Plea, to 
take away the Juriſdiction of the Court, as 
they had pleaded it, was the ſole Point before 
them, They would give them Time to a- 
mend their Plea, he ſaid they ſhould not be 
ſurprized, but if they thought fit to abide by 
that Plea, they ſhould take a reaſonable Time 
to give them Judgment. 

Fitzharris being brought to the Bar again, 
the 11th of May, and Mr. Attorney praying 
Judgment upon the Plea, the Chief Juſtice 


with other Judges, Mr. Juſtice Fones, Mr. 
Juſtice Raymond, and himſelf, were of O- 
pinion, that the Plea was inſufficient (Mr. 
Juſtice Dolben doubting concerning it) and 
therefore the Court did order and award, that 
he ſhould anſwer over to the Treaſon. 

Then the Priſoner deſired he might adviſe 
with his Counſel, before he pleaded ; and be- 
ing told he could have no Counſel as to Mat- 
ter of Fact, he deſired he might finiſh his 
Confeſſion before the Lord Chief Juſtice, and 
ſome of the Counſel, before he pleaded: To 
which the Chief Juſtice anſwered, He had 
trifled with them ſo often, that he had nothing 
to ſay to that Matter at preſent, and again 
directed him to plead : Whereupon . 
harris pleaded Not Guilty; and deſiring he 
might have Time to ſend for a Witneſs from 
Holland, before his Trial, the Court were 


| pleaſed to put off the Trial till next Term ; 


and a Rule was made, that in the meanTime 


s L his 
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whether the Priſoner was impeached for the 


ſaid, That upon full Conſideration, and De- The Pla 
liberation of this Caſe, and upon Conference over ruled, 


He pleads 
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The Trial 
begins, 


The Indit- 
ment, - 


his Wife, and his Solicitor, might come to him 
with his Papers (provided the Papers were firſt 
inſpected by the Lieutenant of the Tower) 
and Subpaena's were ordered to bring in his 
Witneſles. 


The Priſoner was brought to the Bar again, 
the gth of June 1681, being the firſt Thurſ- 
day in Trinty-Term, in order to his Trial, 
when Mr. Thompſon moved, that before his 
Trial he might give Evidence againſt Sir John 
Arundel, and. Sir Richard Bealing, concern- 
ing the Murder of Juſtice Godfrey, for that 
there was an Attempt to prove the Murder 
himſelf, The Chief Juſtice anſwered, that 
what had been moved ſome Days before, had 
ſome Reaſon in it, namely, that he might 

ive Evidence to a Grand Jury ; but there be- 
= no Grand Jury ſworn, there was nobody 
to give Evidence to, unleſs they would have 
theCourt take hisExamination, and afterwards 
give it in Evidence to the Grand Jury. 

Then thePriſoner moved, That his Wife and 
hisSollicitor might ſtand by him, with ſuch Pa- 
pers as he had prepared to help his Memory: 
And it was granted, his Wife only ſhould; but 
ordered, If ſhe brought Papers drawn by Coun- 
ſel for him it ſnould not be allowed. 

The King's Counſel informed the Court, 
that the Priſoner's Wife had brought him a 
Copy of the Pannel, with Directions whom 
he ſhould challenge; and that there were 
three Anabaptiſt-Preachers, and ſeveral other 
Fanaticks returned upon the Jury ; and in- 
ſiſted, that the Priſoner's Wife ſhould be re- 
moved farther from him: But the Priſoner 
returning the Papers, ſhe was permitted to 
remain where ſhe was. | 

A great many of the Jurors deſired to be ex- 
cuſed ſerving, and ſeveral more were challeng- 
ed, ſome by the Priſoner, and others for the 
King. Sir Michael Heneage ſaid, He was ill; 
Major Wildman ſaid, He had voted the Im- 
peachment, and therefore thought he ought 
not to ſerve: Mr. Beard ſaid, he was ſeventy- 
five Years of Age; but was told, Since he had 

red, he muſt ſerve, if there were not 
enough; but if he had not appeared, he might 
have had a Writ of Privilege for his Diſcharge, 
in regard of his Age. | 

Two of the Jurors being challenged pe- 
remptorily for the King, the Priſoner inſiſted, 
That the King's Counſel ought to ſhew Cauſe: 
To which the Chief Juſtice anſwered, The 
King need not ſhew Cauſe till the Pannel was 

ne through; and at length the following 

tlemen were ſworn : viz. 


Thomas Fohnſom, William Withers, 
Lucy Knightley, William Cleeur, 
Edward 1 Thomas Gofje, 
Alexander Hoſey, Ralph Farr, 
Martin James, Samuel Freebody, and 
Jobn Vyner, Jahn Lackyer. 


Pen, Ink, and Paper, being allowed the 
Priſoner on his Requeſt, the Indictment was 
read ; which charged the Priſoner with High- 
Treaſon, in compaſſing and imagining the 
Death of the King ; and inciting one Edmond 
Everard,and others, to aſſiſt him therein: And 


| 


{ © intolerable Riders? 


that, the better to effect his traiterousPurpoſes, 105, 
he did frame and make a treaſonable Libel ; 33 Cir, 
entitled, The true Engliſhman ſpeaking plain 


Engliſh. In which were the following Words: 
* i James (meaning the Duke of York) be 
* conſcious and guilty, Charles (meaning the 
„King) is ſo too: Believe me, both theſe 
4 are Brethren in Iniquity : They are in Con- 
ce federacy with the Pope and the French, to 
e introduce Popery and arbitrar Goyern- 
© ment, as their Actions demonſtrate, The 
«© Parliament's Magna Charta, and the Li- 
* berty of the Subjects, are heavy Yokes, 
ce they would willingly caſt off, to make 
c themſelves as abſolute as their Brother. of 
& France: And if it can be proved to be their 
Aim and main Endeavour, why ſhould not 
every true Briton be a Quaker thus far, and 
<< let the Engliſb Spirit be up and move, as 
* one Man, to Self-Defence? Nay, and if 
6 need be, to open Action, and fling off theſe 
And, in another 
Place, © L C. (meaning the King and 
„ Duke) both Brethren in Iniquity, corrupt 
< both in Root and Branch, as you have ſeen, 
£* ſtudy to enflave you to a Ramiſb and French- 
<< like Yoke. Is it not plain? Have you not 
«© Eyes, Senſe, or Fesling? Where is that 
old Engliſb noble Spirit? Are you become 
* French Aſſes, to ſuffer any Load to be laid 
upon you? And if you can get no Remedy 
<*« from the next Parliament, as eertainly you 
will not ; and that the King repents not, 
complies not with your Advice ; then up, 
all as one Man. O brave Engliſhmen, look 
to your own Defence, ere it. be. too late ! 
Rouſe up your Spirits l In another Place, 
he ſays, I will only add, that, as it is the 
* undoubted Right of Parliaments to make 
© a Law againſt a Popiſh Succeſſor, who 
* would prove deſtructive to our Laws and 


* Liberties; ſo it is their undoubted Right 


to dethrone any Poſſeſſor, that follows evil 
* Counſellors, to the Deſtruction of our Go- 
©. vernment.“ In another Place, Then 
let all be ready: Then let the City of 
*© London ſtand by the Parliament, with Of- 
fers of any Money for maintaining their 
* Liberties and Religion, in any extreme 
% Way, if Parliamentary Courſes be not 
* complied with by the King.” 


The Witneſſes being called, Mr. Everard Pm 
depoſed, That he came acquainted with the Ev" 


Priſoner Fitzharris in the French Service a- 
broad ; and renewing his. Acquaintance with 
the Priſoner in February laſt, he told the De- 
ponent, if he would re-ingratiate himſelf with 
the French and Popiſh Intereſt, he might be 
ſerviceable to himſelf and others : That there 
were ſeveral Parliament Men, and others, 
that did adhere to the French Intereſt, and 
gave the French Ambaſſador an Account of 
every Day's Proceedings. That the Priſoner 
deſired the Deponent to write another Pam- 
phlet, reflecting on the King; to alienate the 
King from his People, and his People from 
him : (The Deponent being ſuppoſed the Au- 
thor of a Pamphlet, called, 4 Anſiuer to the 
King's Declaration, concerning the Duke of 
Monmouth.) That on Monday the 21 of Fe. 
bruary, the Priſoner came to the Deponent, apy 
| gar 
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ve him ſome Inſtructions for drawing up the 
amphlet; and appointing to come again, the 
onent concealed Mr. Smith in his Cham- 
ber, ſo as to over- hear their Converſation: That 
accordingly Mr. Smith came, and was conceal- 
ed in the Deponent's Study; and Fitzharris, 
coming in ſoon after, asked the Deponent 
what he had done in the Matter: W hereupon 
he ſhewed him ſomething he had drawn up, 
which he approved, and gave him further In- 
ſtructions, appointing to come again the next 
Day, againſt which Time the nent got 
both Mr. Smith and Sir William Waller con- 
cealed in his Chamber; and a little while after, 
Fitzharris came in, and the Deponent gave 
him a Copy of what he had drawn up ; and 
the Deponent read another Copy, and Fitz- 
harris added ſome Things, and put out o- 
thers ; and ſaid it muſt be written over fair, 
becauſe it was not fit for the French Ambaſ- 
ſador's Confeſſor to read, who was to pre- 
ſent ĩt to the Ambaſſador: That the Deponent 
faid; It ſhould be done; but theſe were very trea- 
fonable Things, and Fitzharris anſwered, The 
more treaſonable the better: It would ſet the 
People together by the Ears, and keep them 
claſhing and miſtruſting one another, while the 
French King would gain Flanders; and then he 
would make no Bones of England, That he 
bid the Deponent not be diſcouraged by the 
Danger; for when this was done, he fhould 
have forty Guineas, and a Penſion afterwards of 
ſome thouſand Crowns; for his Maſter the 
rench King was not ſuch a Niggard as the 
Spaniard. | | 
' Fitzharris demanded, If the Witnefs was 
not put upon this to trepan other People? To 
which Everard anſwered, He was put upon it 
by no body but Fitzharris; and that the Libel 
was drawn up in the Name of the Noncon- 
formiſts, and to be put upon them. 

Smith depoſed, That he was concealed in E- 
verard's Chamber in Grays-Inn; and Fitzhar- 
ris coming in, Everard produced a Paper, and 
read it to Fitzharris, who ſaid, there muſt be 
ſome Things added: That he muſt repreſent 
the King a Papiſt, and might demonſtrate it 
from ſeveral Inſtances; as hiseſpouſing the Duke 
of York's Intereſt, and preferring his Creatures 
by Sea and Land, ſome of whom were known 
Papiſts : That it might be deduced alſo, from 
that Act the King procured, That it ſhould be 
Treaſon to call him Papiſt; which he did, that 
he might the more eaſily introduce Popery. He 
directed Mr. Everard to charge King Charles J. 
with promoting the Iriſb Rebellion, and Charles 
II. with furthering of it: Said, The Oxford 
Parliament was but a Sham ; and ſuch a King 
was not to be truſted with the Lives, Liberties, 
or Religion, of a People ; but the People ought 
to provide for themſelves, and blow the Trum- 
pet boldly : And, as it was the People's Right 
to make ; Ping and oppoſe a Popiſh Succeſſor, 
ſo they might depoſe a Popiſh Poſſeſſor. That 
he directed Everard to get an Intereſt in the 
Common Council, to put them upon addreſ- 
ſing the Parliament; and promiſing to ſtand 
by them, with their Lives and Fortunes, a- 
gainſt Popery, and arbitrary Power: And 
that if Parliamentary Ways failed, they would 
Miſt them any other Way ; and if the King 


— — 


hindered the Duke of York's coming to a Trial, 
they would take other Courſes. That Everard 33, 
promiſed to purſue his Inſtructions; but ſaid he 
was in great Danger: Fitzharris anſwered, So 
was. he and a great many more ; and men- 
tioned ſomething of a Reward. | 

Sir William Waller depoſed, That he alſo 


heard the Converſation between him and Fits- 
harris, being of much the ſame Tenor as Smith 
had depoſed ; adding, that Fitzharris told Ever- 
ard he ſhould be preferred, and have a Penſion 
of three thouſand Crowns from the French Am- 
baſſador; and that they had employed a great 
many more in Buſineſſes of this Nature, to 
create Miſunderſtandings between the King and 
his People ; by which Means the French would 
have an Opportunity of over-running Flanders, 
and then England would become an eaſy Mor- 
ſel. Fitzharris demanding, If Sir William 
thought he had any treaſonable Deſign in this; 
he anſwered, He could ſay nothing to that; he 
only ſpoke to Matter of Fact. Then Fitz- 
harris demanded, If this was the ſame Paper 
_ Libel) for which he was impeached in 
arliament ? To which Sir William anſwered; 
Yes; it was a Copy of it: He read it in the 
Houſe ; and as ſoon as he had made his Report 
in the Houſe of theſe treaſonable Tranſactions, 
they immediately proceeded to the Impeach- 
ment. 

Mr. Sollicitor replied, This Libel was ſpok- 
en of in the Houſe ; but it did not appear up- 
on the Impeachment, That he was impeach- 
ed upon that Libel. | | | 

The Priſoner ſaid, Had not Sir Villiam 
Maller a Deſign to trepan me in this Matter? 
For I always looked upon him as my Enemy, 
Sir Wilkam anſwered, No indeed, not I. 

Then the Libel was read, and the obnoxious 
Words compared with thoſe laid in the In- 
dictment, and a ed to agree. 

Sir Philip Lloyd, and Mr. Bridgman de- 
poſed, "That Fitzharris acknowledged Part of 
the Inſtructions he gave Mr. Everard: to be 
his own Hand-writing. 


The Priſoner calling Mr. Oates as a Wit-'Oates's E- 


neſs for him, Oates depoſed, That diſcourſing 
with Everard about the Libel, he acknow- 
ledged he wrote it, and took a great deal out of 
the intercepted Letter to Sir Roger L' Eftrange : 
And asking what the Defign of the Book was, 
Everard ſaid, It was to be ſent by the Penny- 
Poſt to the proteſting Lords, and the leading 
Men in the Houſe of Commons, that they 
might be taken up and ſearched, and have it 
found upon them; and added, That the Court 
had a Hand in it; the King had given Firzzhar- 


ris Money, and would give him more, if he 
had Succeſs, 


Sheriff Corniſh depoſed, That acquainting his Corniſh's Z- 
Majeſty, the Priſoner Fitzharris was enclined ce. 


to make a Diſcovery, his Majeſty ſaid, He 
had often had him before him and his Secre- 
taries, and could diſcover nothing from him: 
'T hat about three Months before, the Priſoner 
pretended he was in Purſuit of a Plot, and 
making great Proteſtations of Zeal for his Ser- 
vice, his Majeſty ſaid, He did countenance 
him, and gave him Money, | 

| Colonel 


| p Waller's E- 
was concealed in Everards Chamber, and bay ery 
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Manſel's E- 
vidence. 


Bethe!'s 


i. Wall's 


Evidence. 


Colonel Manſel depoſed, That he was at the 
Dog-T avern with Sir William Waller, and 
ſome other Company; and Sir William ſaid, 
When he acquainted the King with the Diſ- 
covery, his Majeſty told him, he had done him 
the greateſt piece of Service that ever he had 
done him in his Life; and gave Sir Villiam a 

reat many Thanks; but ſoon after he left the 
King, two worthy Gentlemen told him, that 
the King ſaid, (He Sir William) had broken 
all his Meaſures, and he would have him taken 
off one way or other; and that Sir William ſaid, 
The Deſign was againſt the Proteſtant Party. 

Mr. Hunt Jepoled to the ſame Effect; add- 
ing, that the King ſaid, Sir William Waller 
was an inſufferable Vexation to him. 

Sheriff Bethel depoſed, That Everard in- 
formed him he wrote the Libel himſelf. 

Mrs. Hall, Woman to the Dutcheſs of 
Portſmouth, being called as a Witneſs by Fitz- 
harris, he demanded of her, If he had not 
conveyed treaſonable Papers to the King by 
her Means; and if he did not receive two hun- 
dred and fifty Pounds upon that Account about 
Chriſtmas was T welve-month, when he gave 
her the Libel about the King and her Lady ? 

Mrs. Wall anſwered, Some ſuch Sum was 
paid the Priſoner, but not for a Libel : He was 
a Kinſman of the Deponent's, and ſhe took him 
for an honeſt Man, and was willing to do him 
what Kindneſs ſhe could, his Family having 
ſuffered much for the King: That Mr. Fitz- 
harris telling her he could bring over ſome 
conſiderable People to the King's Fatere, ſhe 
ſpoke to the Secretaries of State, and to the 
Dutcheſs of Portſmouth for him; and within 
about ſix Months Time, ſhe did get the Mo- 
ney he mentioned. 

The Priſoner demanding, If he did not come 
to her the Wedneſday before he was taken, and 
tell her he defired to ſpeak with the King, for 
he had a Libel to preſent him; Mrs Wall an- 
ſwered, He came to her the Thurſday before he 
was taken, at nine at Night; and ſaid, He be- 


Jieved, if he might ſee the King, he could do 


him Service; but mentioned no Libel: That 
he was a Roman Catholick, and therefore they 
thought it dangerous to let him go near the 
King. 

r. Attorney demanding if he was ever ad- 
mitted to the King, Mrs. Wall anſwered, Ne- 
ver: He had indeed been with her in a Room 
when the King paſſed by; but his Majeſty ne- 
ver took any Notice of him, or ſpoke with 
him; nor did the King, or the Dutcheſs of 
Portſmouth, give him any other Money than 
that already mentioned. 

The Chief Juſtice demanding, On what 
Account that Money was paid; Mrs. Wall 
anſwered, Since they preſſed her to declare it, 
it was for bringing in the Lord Howard of E/- 
crick: That, and his Poverty, together. 
Mr. Serjeant Jeffries demanding, What 
Character the Priſoner gave Everard; Mrs. 
Tall anſwered, He ſaid he was an honeſt Man, 
and asked if ſhe would be acquainted with 
him? but ſhe ſaid No; he was an Informer, 
and had a knaviſh Reputation. That the Pri- 
ſoner deſiring her to tell the Duke, he would 


firſt bring the Lord Howard to him, and then 


to the King; the Duke anſwered, the Priſo- 


| 


ner was a Raſcal, and he would not meddle 
with him. | | 

Then the Priſoner appealed to Lord Homw- 
ard, if he did not ſpeak to the Lady Portſmouth 
for Money for him ; and the Lord Howard an- 
ſwered, he did; and Mrs. Wall ſaid, My Lord 
did indeed ſecond her Lady, to get him ſome 
Charity. 


1631, 
33 Car, It, 
* 


Cowling depoſed, That Mrs Wall told him 


Fitzharris came to her, two or three Nights 
before he was taken up, and deſired Admiſſion 


"to the King; and ſhe deſired he would write 


down what he had to ſay ; which he would 
not, and ſhe perſiſted to refuſe him Admiſſion : 
Her Blood chilled ; ſhe was afraid he was come 
to do the King ſome Miſchief. | 

The Lord 
ginning of October laſt, Fitzharris applied him- 


award depoſed, That in the Be- Ld 
Howard 


ſelf to his Lordſhip in the Name of his Ma- 


ſty, deſiring he would wait on the King; but 
he declined it, leſt he ſhould be put upon de- 
claring his Sentiments, which were not agree- 
able to his Majeſty's : That the Priſoner then 
deſired he would wait on the Dutcheſs of Portſ- 
mouth, who would be a good Inſtrument tot 
King, in perſuading him to a good Opinion of 
the approaching Parliament; and the Priſoner 
ſaid, He could aſſure him, ſhe was in the ſame 
Intereſt he looked towards ; ſhe was no Friend 
to the Duke of York: And the Deponent was 
prevailed on to wait on the Dutcheſs, where he 
found his Majeſty ; but if the 250 Pounds 
were given the Priſoner, for bringing him thi- 
ther, his Majeſty, he believed, did not think 
he deſerved it at that Time: That he had an 
Opportunity of ſeeing the King again, about 
ten Days after, by Fitzharris's Means; and 
after the Parliament, he waited on the Dut- 
cheſs of Portſmouth, and told her, he was 
ſenſible ſhe had endeavoured, as much as lay 
in her Power, to perſuade the King to a good 
Opinion of the Parliament; and to give them 
Time for fitting, and an Opportunity of ex- 
plaining their Intentions for his Service: And 
when he took his Leave, he requeſted the 


Dutcheſs to repreſent the Priſoner's Condition 
to the King, fince by his Means he had the 


Honour to be ſhewed the Way to her Grace's 


LP | | 

That the Night before the Lord Stafford 
was condemned, the Priſoner came to his 
Lordſhip, as from the King; and ſaid, His 
Majeſty would take it as a great Inſtance of 
his Reſignation to his Pleaſure, and he might 
promiſe himſelf all the Kindneſs a Prince could 
ſhew his Subject, if he would 
next Day for the Lord Stafford: To which he 
(his Lordſhip) anſwered, He had all the Obli- 
2 of Blood and Nature, to diſpoſe him to 
avour the Lord Stafford ; but, though he was 
wavering in his Thoughts before, now by the 
Grace of God he would go, though he was 
carried on Men's Backs, to the Houſe: He ſaw 
it was the Concern of the Proteſtant Cauſe; 
and if all the Relations he had were melted down 
into my Lord Stafford, if he had but Breath 
enough to pronounce his Doom, he ſhould die. 


Mr. 8 appearing as a Wit- The S. 


give his Vote 


neſs for the Priſoner, he demanded, If the 27 — 


King did not own he had employed him: To 


which the Secretary anſwered, He did not re- 


member 


dence. 
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Dutcheſs e 
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Evidence. 
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mouth's 
Evidence. 


Titharris 
proceeds in 
hu Defence, 


mem ber the King ever owned he had made aſe 


of him: Then he asked the Lord Conway, If 


he did not remember it: The Lord Conway 
anſwered, No ; but he had heard his Majeſty 
fay, he formerly employed him in ſome trifling 
Things: That the King never ſpoke to him, 
till the Day after he was taken up. a 

The Dutcheſs of Portſmouth appearing, 
Fitzharris demanded of her, If he was not 
employed to bring ſeveral Papers to the King, 
particularly the Impeachment againſt her 
Grace; and if ſhe did not tell him, it was a 
great Piece of Service to bring ſuch Papers ; 
and if he could find Men fit for that Purpoſe, 
he would do the King good Service; and if he 
did not acquaint her Grace, he knew one Ever- 
ard, who knew all the Clubs in the City, and 
could tell the Deſigns o the Lord Shaftesbury 
and all his Party, and if her Grace did not 
encourage him to go on; and by her Means 
he came to ſpeak to the King about it. 

The Dutcheſs anſwered, She was concerned 
in no Sort of Buſineſs with him; only he 
deſired her to give his Majeſty a Petition to 
get his Eſtate in Ireland; and ſhe did ſpeak 
to the King three or four Times about it: 


That ſhe never had any Papers from him; 


but the Money was given him in Charity : 
To which the Priſoner replied, He was ſorry 
her Grace was ſo much under the Influence 
of Mrs. Wall: The Dutcheſs ſaid, She did 
not come there to wrangle with him : If ſhe 
could do him any Good ſhe would ; but ſhe 
did not ſee how ſhe could be further ſervice- 
able to him ; and then went out of Court. 
Fitzharris proceeding in his Defence, aid, 
He could not forbear complaining of the hard 
Uſage he had received; greater Oppreſſions 
had not been known: He had been a cloſe 
Priſoner, and no manner of Helps allowed 
him to make his Defence: And though Lady 
Portſmouth, Mrs. Wall, and the reſt, were 
pleaſed to ſay, he was not employed, or re- 
ceived Money for ſecret Services, it was well 
known he did ſo: And though Mr. Everard 
would make a French Story of it now, he 
knew it was otherwiſe. He affirmed he was 
well acquainted with the Lords Shaftesbury 
and Howard, and knew all their Clubs and 


+ Intrigues in the City: And he (Fitzharris) 


told him, it would be of the greateſt Conſe- 
quence to continue his Diſcoveries : That he 
(Fitzharris) never was in the French Intereſt, 
though he humoured Everard's Diſcourſe, 
that he might reduce the Paper he accuſed him 
of under ſome Heads; and he no ſooner had 
it, but he carried it to White-Hall: And 
whereas Everard ſaid, He was to have forty 
Guineas, it was but forty Shillings he de- 
fired, in regard to his Poverty: That when 
he came to //hite-Hall, he ſhewed the Paper 
to a Gentleman, who was to have given it to 
the Lord Clarendon; but before that Lord had 
it, he was taken up. What he had done, was 
with a Deſign to ſerve the King, in diſcovering 
the Deſigns againſt him; and he was employ- 
ed, though both the Secretaries were ſo unkind 
as to deny it: He was not aſhamed to ſay it, 
though his Life were loſt upon it: He hoped 
the Jury would conſider, theſe were great Per- 
ſons he had to do with; and in Matters of 
No. 21. II. 


State, it was hard to get any thing out of 


1681. 


them, but what was for their Advantage; 33 ©": II. 


and thus he was left in a ſad Condition: He 
ſaid, He muſt inſiſt upon it, if the Jury 
brought him in guilty, they ſhed his Blood, 
and overthrew the Law and Courſe of Parlia- 
ments; and deſired, he might deliver a Copy 
of the Impeachment, and of the Votes of the 


Houſe of Commons, to the Jury; but the 


Chief Juſtice told him, That could not be. 
The Chief Juſtice, in ſumming up the Evi- 
dence, obſerved, That the Libel contained 
treaſonable Matter: That a more virulent and 
villanous Book was never written; which tend- 
ed to defame the King and his Anceſtors, to 
blaſt all that came after him, and incite the 
People to Sedition and Rebellion: That this was 
a Piece of Art of the Jeſuits, which exceed- 
ed all they had done before; and they had 
found an apt Inſtrument, an Jriſb Papiſt, one 
who had been concerned with them in ſeveral 
Plots and Conſpiracies of this Nature: That 
the Evidence againſt the Priſoner, was as 
ſtrong as ever was given againſt a Traitor: 


The Chief 


ice's Di- 
rections to the 


Fry. 


It appeared by the Priſoner's Witneſſes, that 


the King had given him Money in Charity ; 
and he inſinuated by way of Defence, That 
the King gave it him to trepan his Subjects 
againſt himſelf; to endanger his Crown, and 
all he had in the World ; for which no colour- 
able Deſign could be imagined: That as to 
the Impeachment, which the Priſoner ſo much 
inſiſted upon, that Matter had been pleaded to 
their Juriſdiction, and was over-ruled; they 


were to have no Conſideration of it now: 


They were ſworn to one Point, namely, 
Whether the Priſoner was guilty of this 


Trenſon, or not; and as to what he fondly 


talked of, concerning his Blood lying at their 
Doors, he thought ſuch Inſinuations would 
not weigh with Men of Underſtanding. 

Mr. Johnſon, the Foreman, ſaid, My Lord, 
there is a Vote of the Houſe of Commons, that 
ſays he ſhall not be tried by an inferior Court: 
We take ourſelves to be Judges of this Man : 
It is the Office of the Jury to acquit or con- 
demn him according to the Evidence : Now, 
if we ſhould acquit him in this Caſe, what 
Aſſurance have we he ſhall be acquitted ? We 
ſhall but forejudge a Parliamentary Cauſe ; 
therefore I do not know how far we are com- 
pellable by Law, to give a Verdict in this 
Caſe. 

'The Chief Juſtice anſwered, As to the Ju- 


Some Scru- 
ples of the 
Jury. 


riſdiction of the Court, it is not at all before 


you; and as to the Vote of the Houſe of Com- 
mons, if there be any ſuch, That cannot alter 
the Laws of the Land, or juſtify any of us, in 
departing from our Duties, any more than a 
Letter or Mandate from the Prince ; we are 
to take no more Notice of the one, than of the 
other: Beſides, this Doubt was moved to us 
by the Grand Jury: And, to take away all 
Scruples, all the Judges of England debated 
the Matter ; and it was our unanimous Opi- 
nion, We had a Juriſdiction to try this Man, 
The reſt of the Judges declared, that this 
was their Opinion. 
While this Cauſe was trying, Papers were 
continually put into the Hands of the Jury, 
diſſaading them from finding the Priſoner 


s M guilty ; 


Prafices 
to terrify - 


them, 
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A CRITICAL REVIEW of 


1681. 


33 Car. II. 
— 


The Priſoner 


convicted, 


and con- 
demned. 


guilty; threatning them if they did, and 
telling them they muſt anſwer it in Parlia- 
ment ; and, that the Nation would never de- 
ſit, till they had ruined them and their Fa- 
milies: And as they withdrew, ſome that 
ſtood by faid, Find him guilty if you dare. 

However, the Jury, having withdrawn 
about half an hour, returned with their Ver- 
dict, That the Prifoner was GUILTY. 
W hereupon Mr. Attorney moved for Judg- 
ment; but the Court bid him move it ano- 
ther Day. 

Fitzharris being brought to the Bar again 
the 15th of June, to receive Sentence, deſir- 
ed he might be tranſported ; but the Court 
acquainted him, they could not order that ; 
and the Chief Juſtice pronounced the uſual 
Sentence in Caſes of High-Treaſon: And on 
the twenty ſecond of June, a Writ was iſſued 
out of the King*s-Bench to the Lieutenant of 
the Tower, reciting the Judgment, and 
commanding the Lieutenant to deliver the 
Priſoner to the Sheriff of Middleſex, the firſt 
of Fuly following; and another Writ to the 
Sheriff to receive him, and cauſe him to be 
executed according to the Sentence: And in 
the mean time the Priſoner made the follow- 
ing Confeſſion, vi. 


The Con feſſion of Edward Fitzharris E/iñ; writ- 
ten TH AA own Hand, and * to 
Dr. Hawkins, Minifter of the Tower, Ju- 

ly 1. 1681, being the Day of his Execu- 


tion. 


«© F Edward FitzhaFris having been indict- 


6 ed of High-T'reaſon, for endeavour- 
« ing to dethrone the King, was there- 
& upon found guilty, and Sentence of Death 
c paſſed on me. I the aforeſaid Edward Fitz- 
&« harris, do voluntarily and freely, with- 
& out any Hopes to ſave my Life, but as a 
&« dying Man, and to diſcharge my Conſci- 
cc ence towards God, and for the better Sa- 
ce tisfaction of the World, make this Decla- 
ce ration following, in the Preſence of God, 
&« and unto Dr. Francis Hawkins, Chaplain 
* of the Tower of London. 

e do profeſs and declare, my Religion in the 
« general, to be that which hath been truly 
& and anciently delivered in the firſt four ge- 
„ neral Councils; and in particular, my 
« Belief is, that true Faith of a Chriſtian, 
e briefly contained in thoſe three Creeds, 
& commonly called, The Apo/tles Creed, St. 
& Athanaſius's, and, The Nicene Creeds : And 
I die a Member, and in the Communion, 
& of Cbhriſt's Holy Catholick Church, hop- 
e ing for Mercy, through the alone Merits 
< of the Paſſion of our Lord and Saviour Je- 
« ſus Chrift. 

& I do alſo confeſs and declare, As to the 
& Crimes which I die for, I was no farther 
concerned in the Libel, than as employed 
© to give the King Notice of what Libels, 
* or other Accuſations, there were againſt 
him; and, to this Intent, and no other, I 
e endeavoured to get this Libel ; which, at 
length, I did from Mr. Everard, all writ- 
© ten under his own Hand, and carried it to 


Mrs. Mall, by whoſe Means I conveyed 
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all Matters of this, or the like Nature, to 18.7 
the King. I told her, I had a Buſineſs of 33 


great Conſequence to acquaint the King 
with; but ſhe anſwered me, That my 
Lord Sunderland being out, there would 
be no Money had for ſecret Service, and 
adviſed me to go to the Lord Clarendon, or 
Hyde; but before I could do this, I 
was taken, As for that Part of the Libel 
which I left with Everard, as a Pledge to 
aſſure him I would not betray him, I re- 
ceived it of the Lord Howard: And the 
Money I receiv'd from the King, was for 
bringing a Libel called, The King unveiPd 
and the Lady Portſmouth's Articles, I call 
God to Witneſs, I never had a F arthing 
Charity from the King. 


I do further Confeſs and declare, That 


the Lord Howard told me of a Deſign to 
ſeize upon the King's Perſon, and to carry 
him into the City, and there detain him, 
till he had condeſcended to their Deſires, 
Heyns and myſelf were privy to this De- 
ſign, and had ſeveral Meetings with the 
Lord Howard; and as an Encourage- 
ment, the Lord Howard aſſured us of 
breaking the Settlement of Ireland, taki 

off the Additional Revenue of the Biſhops, 
forty-nine Men and Grantees, whoſe 
ang were to be ſhared amongſt the 

arty, 
I do confeſs and declare, That while 1 


was in Newgate, the Sheriffs Bethel and 


Corniſh came to me, with a Token from 
the Lord Howard, which I knew to be 
true, and brought Heads with them from 
Everard, wherein he accuſed me of being 
a Court-Emiſſary, or Torki/t, ſet on by the 
King, to put the Libel into Proteſtants 
Houſes to trepan them : But I declare up- 
on my Death, I had no ſuch Intent; nor 
do I know any ſuch thing. The Sheriffs 
likewiſe told me, I was to be tried within 
three or four Days: That the People 
would proſecute me, and the Parliament 
would impeach me; and that nothing 


would fave my Life, but diſcovering the 


Popiſh Plot; and then the faid Sheriffs 
gave me great Encouragement from my 
Lord Howard, that, if I would declare, 
that I believed ſo much of the Plot as 
amounted to the introducing the R. C. 
(Royal Charles,) or, if I could find out 
any that could criminate the Queen R. H. 
(Royal Highneſs,) or ſo much as make a 
plauſible Story to confirm the Plot ; that 
the Parliament would reſtore me to m 
Father's Eſtate, with the Profits thereof, 
ſince his Majeſty's Reſtoration, 

I finding myſelf in the Condition I was 
in Newgate ; fettered, moneyleſs, and 
friendleſs; my Wife ready to lie in, with- 
out any Subſiſtence; my Children in a 
miſerable Condition, and muſt needs be in 
a worſe by my Death; and I could ſee no 
other Refuge for my Life, but complying 
with them : So not with any ambitious In- 
tent, but to ſave my Life, I did comply. 
The Sheriffs brought Inſtructions, which, 
they ſaid, came from the Lords and Com- 


mons, who met that Day, in order to ad- 
| 6 drefs 
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13 Car. II. 


— 


* 


« dreſs the King in my Behalf, (if I ſhould 


« confirm the Inſtructions ;) and they made 
« Uſe of the Lord Shaftesbury's Name, and 
cc others, what _— I might have 
<« thereby. At the firſt made a formal 
6 Story concerning the Plot, which was not 
cc prejudicial to any Body; but moſt relating 
« to general Heads, known publickly : Up- 
c on which Mr. Corniſh told me, Theſe 
« were Things cried about the Streets two 
&« Years ago. I replied, I could ay no more: 
& Mr. Sheriff ſaid, He was ſorry for me with 
& all his Heart; but thought I could fay 
& more if I would, and preſſed me heard to 
« ſpeak to ſeveral Heads; unto which, un- 
<« leſs I ſpoke, he ſaid, there was no hope of 
Life. The Heads I was to ſpeak to were, 
c what the Examination taken by Sir Robert 
« Clayton and Sir George Treby contains, and 
c a great deal more that I did not ſay then, 
<« relating to the Queen, R. H. Earl of Dan- 
« by declaring French Penſioners, Lords 
« Halifax, Hyde, Clarendon, PFeverſham, 
cc Seymour, and others; the burning the 
« Fleet, Forts and Governments in Popiſb 
C Hands; Meal-Tub Plot; Prentices Plot; 
« the Contrivance of the Libel on Lady 
& Portſmouth, being a French Deſign to de- 
&« ftroy Proteſtants, Theſe and many other 
«© Heads, were brought me by the She- 
4e rifts. 

&« do further confeſs and declare, That 
& Sir Robert Clayton and Sir George Treby 
&* coming to me to examine me, Sir Robert 
& Clayton asked me, What I could ſay, con- 
« cerning Godfrey's Murder? I anſwered, 
« Something. He replied, It may be you 
& are in Confuſion; recollect yourſelf, And 
c what I ſaid concerning Father Patrick was 
&« forced out of me, and is not true. Sir 
% George Treby was with me three Hours, 
* or thereabouts, and preſſed me to ſay ſome- 
c thing concerning Godfrey's Death; and 
& ſaid, unleſs I would ſpeak to that Mur- 
& der, I could ſay nothing: Whereupon I 
« ſaid, ſomething I had from others. He 
„asked me, if I could ſay no more: I re- 
& ylied, Is not this enough to ſave my Life? 
Am not I Rogue enough? The Recorder 
% (Treby) hereupon ſwore, Zounds, What 
& were you ever, but a Rogue? Then the 
«© Recorder entered upon the Heads of the 
Examination; which being done, he told 
% me, All this would not ſave my Life, un- 
© leſs I would ſpeak to the Libel, which was 
cc a Court Trick; and it was not for noth- 
„ ing I had been fo often ſeen at the La- 
hs Portſmouth's, Lord Shaftesbury ſaid, 
&« You know more of theſe Matters than any 
« Man: Sir George (Treby) would have me 
ce ſpeak to the Conſult : That the Duke was 
« at it, the Lords Bellaſis, Arundel, and 
Potis were at it; you have ſeen them go 
<« to it at St. James s; without Doubt they 
© were there: Do but you fay it, we have 


© thoſe that will ſwear it. 


© I do further declare and confeſs, That 
„ what I ſaid againſt the Queen and the 
„Duke, I was put upon, in the Matter of 
* Godfrey's Murder; and do farther declare, 
That what I ſwore againſt the Earl of 


&* Danby, the threatning Words that were 1687. 
<« uttered, I did (to the beſt of my Remem- 93 © + 
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brance) hear ; but whom they concerned, 
I could not well know, by what my 
Lord himſelf ſaid: And what de Puis told 
me, concerning my Lord of Danby, I do 
believe was ſpoken out of ill Will; and 
what I ſaid againſt him was, to ſtave off 
my Trial till a Parliament; and they were 
the more defirous to accuſe the Lord Danby 
of Godfrey's Murder, becauſe the Crime of 
Murder is not inſerted in his Pardon: I 
am ſorry for what I ſaid againſt the Queen, 
his Royal Highneſs, and the Earl of Dan- 
by: I defire God to forgive me the W ro 
; did them, and do heartily beg their Par- 
on. | 

I do further declare and proteſt, That 
this Confeſſion and Declaration of mine, I 
own fincerely, as a dying Man, and not 
to ſave my Lite: and I call God and all 
his Angels to witneſs the "Truth-of it; and 
I renounce Mercy at the Hands of God 
1 if this be not true. 
* And I do further declare and proteſt, as 
a dying Man, unto James Walmeſy, Ed- 
ward Pattel, and Mary Walmeſly, That 
I have made this Confeſſion and Declaration 
unto Dr. Hawkins freely, and of my own 
voluntary Accord, without ary Manner 
of Promiſe made, or Hopes given me, by 
him from the King, of ſaving my Lite by 
this Confeſſion ; I having given him to un- 
derſtand beforehand, they were Matters 
of Conſequence, and ſuch as chiefly con- 
cerned the Good of the King and King- 
dom. | 
„ give the Doctor my hearty Thanks, 
for all his Prayers, Counſel, and charita- 
ble Offices he hath done me; and I pray 
God to bleſs him for ever for it. I forgive 
all the World, and defire all the World to 
forgive me; and the Lord have Mercy on 
my Soul, 

EpwarD FiTzZHARR1s,” 


This Proteſtation was made by Mr. Htz- 


harris, July 1. between the Hours of Seven 
and Eight in the Morning, in the Preſence 
and Hearing of us, whoſe names are under- 
written. 
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James Walmeſy, 
Edward Pattel, 
4 Mary Walmeſly, 
do hereby declare, That Mr. Fitzhar- 
71s, before he began to write any Part 
of this Narrative, was more than once 


* aſſured by me, that there was no hope of 


his Life, that I knew of, whatever he 
ſhould fay; nor of his Salvation, if he 
ſhould ſay any thing he knew to be falſe ; 
of which he being thoroughly ſenſible, and 
perfectly convinced, proceeded to write the 
Narrative aforeſaid: And I continuing to 
admoniſh him upon every Point that was 
material, not to ſay any Thing but what 
was exactly true; he took occaſion at ſe- 
veral Periods of this Narrative to kneel 


* down, and ſolemnly proteſt the Truth of 


every 
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A TRITICAL II 


1681. 


% eve 


Word therein contained: And this 


33 Car. II. 4 I again declare, upon the Faith of a Chri- 
„ gian, and the Word of a Miniſter of the 


Fitzharris's 
Speech at bis 
Kxecut ion. 


« Goſpel. 
Francis Hawkins,” 


The ſame Morning this Confeſſion was 
ſigned, viz. on July 1. 1681. the Sheriffs of 
London and Middleſex, Slingsby Bethel, and 
Henry Corniſh, received the Priſoner Fitz- 
harris from the Lieutenant of the Tower; and 
having ſet him on a Sledge, he was drawn 
from the Tower to Newgate, where he over- 
took Dr. Plunket in another Sledge; and they 
were drawn both together, from thence to 
the Gallows at Tyburn, where when they ar- 
rived, the Sheriffs demanded of Fitzharris, 


What he knew of the Popiſh Plot? But he 


referred them to the Paper he had left with 
Dr. Hawkins, Then they enquired of the 
Doctor, who attended the Execution, what 
Paper that was? But the Doctor, having an 
Intimation, they deſigned to ſuppreſs his Con- 
feſſion, did not produce it: On the contrary, 


he deſired the dying Man to declare, IF all 


that he had left with him was true? Wu here- 
upon the Sheriffs ſaid, He had nothing to 
do, to put Queſtions there: Dr. Hawkins re- 
plied, Shall I not bid the dying Man ſpeak 
the Truth? And Fitzharris turning to the 
People, ſaid, Yes it is true; and then addreſſ- 
ing himſelf to the People, ſaid, 


Ns O OD People, this infamous kind 
hy of Death is more irkſome to me 
than Death itſelf : Such Judgments 
& as theſe, my Sins againſt God may juſt- 
„ ly bring upon me; and I do moſt hum- 
e bly ſubmit to it: But as to the Crimes 
& which I now die for, I take God to witneſs, 
& J was no further concerned in that Libel, 
<« than to diſcover to the King, what Practi- 
* ces of that Kind were againſt him; being 
<< employed to that End, though thoſe that 
employed me, refuſed to do me Juſtice at 
«© my Trial: And I call God to witneſs, I 
, never had a Farthing of Money of the 
King in my Life, but on the Account of 
<< the like Service: And as to the Witneſſes 
that have ſworn againſt me, I do here ſo- 
« lemnly declare now at my Death, that I 
have not ſeen the French Ambaſlador ſince 
the breaking out of the Plot ; neither have 
I had any Acquaintance with him : And 
© as to his Confeſſor, I never ſpoke to him 
in my Life; neither have I had any Deal- 
ings, either directly or indirectly, in my 
«© Life, with them; though Sir William 
aller, and the reſt, ſwore moſt falſly to 
© the contrary : And how likely it is, the 
French Ambaſſador would give 3,000 


World to judge. What I may further de- 
, clare, I have left with Dr. 33 I 
<< forgive all the World, and hope God will 
forgive me: I beg the Prayers of all good 


People, for a happy Paſlage into the other 
«© World.” : 


Then having finiſhed his Devotions, in 
which he was aſſiſted by Dr, Hawkins ; the 


'Executioner did his Office. 


Crowns for writing that Libel, I leave the 


| 


The Proceedings againſt Fitzharris, are ge- 
nerally looked upon as very myſterious, which 


OO Om 


16817. 


33 Car, Il. 


is not to be wondered at; when Shaftesbury, Ay 


and his Emiſſaries Lord Howard, Clayton, Tye. © 


by, Bethel, Corniſh, and many more of that 
ſubtil Faction, uſed every Artifice to render 
them ſo. Upon dueConſfideration of the whole 
it appears to me, that/7tzharris was employed 
by the Court, to diſcover what Deſigns were 
carrying on againſt the Government ; and 
more particularly by the City of London; and 
to bring the King fach ſeditious and traitorous 
Libels as they diſperſed, to render him odious 
to the People, and incite an Inſurrection; 
which Fitzharris found an Opportunity of 
doing, by renewing his Acquaintance with 
Everard, who had been with him in the 
French Service, and was at this Time employed 
by my and the Faction, in writing and 
diſperſing ſcandalous and treaſonable Papers, 
reflecting on the King and the Adminiſtrati- 
on: And I make no Doubt, but Fitzharris, 
in order to inſinuate himſelf into the good O- 
pinion of Everard and his Maſters, pretended 
to be no leſs diſaffected than they were; ſug- 
geſting that the Court neglected to reſtore him 
his Father's Eſtate, and had no Regard to the 
Sufferings of his Family for the Crown; and 
there is as little Doubt to be made, that they 
did for ſome Time confide in him, and make 
uſe of his Aſſiſtance in framing their Libels; 
and this gained him an Opportunity of diſ- 
covering many of their dark Intrigues; but 
it being obſerved, that he was often at the 
Dutcheſs of Portſumuth's Lodgings, they took 
the Alarm, and at length diſcovered he was a 
Court-Emiſſary: Whereupon they reſolved to 
be before- hand with him; and leſt he ſhould 
be made a Witneſs againſt them, cauſed him 
to be taken up, and charged with compoſing 
thoſe very treaſonable Libels, which they 
themſelves had framed ; having firſt trepan- 
ned him, as he obſerved at his Trial, by placing 
ſome of their own Creatures in Everard's 
Cloſet, to be Witneſſes of their Converſation, 
which might be treaſonable enough ; as it 
was Fitzharris's Buſineſs to perſonate the Mal- 
content, and pretend to be one of their Par- 
ty, he might offer his Opinion of the Libel, 
the better to conceal his Intentions. But I am 
fully convinced, that the Libel was, in the 
main, drawn by Lord Shaftesbury, Howard, 
or ſome of the Faction ; becauſe it contained 
little elſe but ſuch ſcandalous Reflections on 
the Government, as they had inculcated and 
publiſhed in their Writings and Converſation, 
for ſeveral Vears paſt. 

By charging Fitzharris with being the Au- 
thor of this Libel, they did not only prevent 
his giving Evidence againſt their Party ; but, 


Trial, 


by throwing him into Newgate, of which 


their Friends, Bethel and Corniſh the two She- 
riffs, were Governors, they had an Opportu- 
nity of practiſing upon this unhappy W retch, 
and ſuborning him to be a Witneſs of the 
Popiſh Plot, and Godfrey's Murder; and hoped 
to prevail on him to accuſe the King himſelf, 
as well as the Queen and Duke ; which, if 
they could have done, they would probably 
have ſpirited up the People immediately into 
anotherRebellion, and depoſed the then preſent 
Paſſeſſir of the Throne: They would not have 

contented 


Wark ey 
Fitzharriy; 


3 


„ 
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De Priſo- 
ner Def ences } 


1681. 
33 Car. II. 
Wa) 
Colledge's 
Trial, 


The Indies 
ment, 


. 
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1681. ſelves to be made inſtrumental in deſtroying Attacks of the F action, at length took the 3 ll 
g Care II. innocent Men: They would no longer con- | Reins of Government into his Hands, and 33 =. jl WILEY 
nive at the offering Rewards and Protection ſhewed his Enemies, that when he was pleaſed * — M 

to raſcally Knights of the Poſt to revile his | to uſe Application, he had a ſuperior Genius, 11 BY 
Majeſty, and the Royal Family, and incite | and knew how to defeat the Schemes of their hy 11 
another Rebellion, by rendring them odious | moſt artful Leaders, who ſaw, not long after, 5 ll | 'I 

to the People ; and the King, awakened out | that their Flight alone could ſecure them | | l 

of his Slumber, by the frequent and formidable | againſt his juſt Reſentment, | 


— 


n 

1 ö 

5 N 

. ' | | f 

168. The Trial of GEoROG E Bussy, Clerk, for High Treaſon, at the Aſſizes 187. e 


Subject of England, he remained at other Acts, which could be done only by it | 
We/t-Hallam in the ſaid County of Derby, | Prieſts. And the Jury thereupon found him E. i: en- | ll 
after having accepted Popiſh Orders, contrary | Guilty, as Mr. Baron Street had directed . REIN: |! 
to the Statute of 1 £/z. them; and the Judge afterwards pronounced 14 411008 

The King's Council, in opening the In- | Sentence on him as a Traitor: But informed | My | [| | 


| Car. II. 104 | 
g3 Car, II. for the County of Derby, 25 Fuly, 1681. 33 Car. II. 1 ] 1 
— | | 
1 1 . 
1548. HE Indictment charges him with | plied, That he had given no Anſwer to his i} "il 
ment, High Treaſon; for that, being a | Chriſtening and Marrying People, and ſeveral 14 0 [| 


ditment, ſuggeſted, that the Priſoner was | him at the ſame Time, that he was com- bar repriev- {1108 
concerned in the Popiſh Plot; and, that they | manded to reprieve him; and accordingly ed, 14 ö Bf | 
would do their Country more Service, by | Mr. Busby was reprieved from Time to Time, 1 if 1 
convicting one Prieſt, than twenty Felons. and never executed. Me 
Ne Evi- The King's Witneſſes being called, five or The Popiſh Prieſts, in Queen Elizabeth's Remart: en | i 
dence, ſix of them poſitively ſwore, they had ſeen | Reign, having been very buſy in promoting Be il | 1 
| 


the Priſoner ſay Maſs, give the Sacrament, | and encouraging Conſpiracies againſt her, it 88 
chriſten, marry, give Abſolution, and per- was thought fit to make a Statute, That it 
form other Parts of the Prieſtly Office. ſhould be Treaſon for an Engliſh Prieſt to re- 
The Priſe- The Priſoner, in his Defence, faid, That | main in the Queen's Dominions, after he had W 
1: Defence. he was not born in England, but at Bruſſels, | accepted Popiſh Orders; but this is generally l 
his Father and Mother going over thither at | agreed to be made in terrorem, and never de- | | 
the Beginning of the Grand Rebellion; and | ſign'd to be put in Execution, where they be- Ne 
roduced Witneſſes, who depoſed, that they | haved themſelves loyally and peaceably. But e 
bad ſearched the Regiſter of Hallam, and | we find the Saints in King Charles's Reign N 
found ſeveral of the Priſoner's Brothers and | endeavouring, directly contrary to the true l 
Siſters born there; but his Name was not in | Intent of the Act, to put it in Execution | 1 
the Regiſter. © | againſt thoſe who had been moſt eminent for ; 
In Anſwer to which, the Court obſerved, | their Loyalty, and the greateſt Sufferers for | M. 
If it ſhould be admitted he was born at ＋ him and his Father; and though the King ö 1 
| 3 


ſels, that would not avail him, becauſe of the | could not prevent their being tried, we find 
Statute that had naturalized all that were born | he skreened this Gentleman, and all thoſe 
of Engliſh Parents, beyond Sea, during the | that were tried at London upon this Act, from 
late Rebellion. | their Fury, by granting them Pardons, or at 1 4 4 
The reſt of his Defence conſiſted in ob- | leaſt indefinite Reprieves: But ſome there " ja 1% BY 
ſerving, That there was no poſitive Proof of | were, in the more remote Parts of the King- 4 
his being a Prieſt, or of his officiating as ſuch; | dom, that ſuffered purely for being Popith 
becauſe the Witneſſes did not underſtand La- Prieſts, as it appears by ſome former Proceed- 
tin, and conſequently, could not tell whether | ings. | 
he ſaid Maſs, or not. To which it was re- | 
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„ c. u. The Trial of Sr EPEEN CoLLEDGE, Carpenter, (called the Proteſtant __ 


— Foyner,) for High Treaſon, by a Special Commiſſion of Oyer and Ter- 
ce miner, at Oxford, 17th of Auguſt, 1681, 33 Car. II. . OP 


— HE Indictment charges, that the Pri- | he deſigned to ſeize the King's Perſon, at Ox- 
ſoner did, on the 1oth of March, in] ford, aforeſaid : And, at the Time and Place 
> the 33d Yearof the King, at Oxford, | aforeſaid, in the hearing of many of the 
maliciouſly, and traiterouſly, compaſs and | King's Subjects, maliciouſly and traiterouſly 
imagine the Death of his Majeſty : To in- | declared, That nothing of Good was to be ex- 
Cite a Rebellion, levy War againſt him, and | pected from the King; and that the King 
ſubvert the Government: And that, to effect minded nothing but Beaftlineſs, and the De- 
his ſaid traiterous Purpoſes, he did, on the | fru#ion of his People, and to eftabliſh Popery 
ſaid roth of March, at Oxford aforeſaid, pre- | and Arbitrary Power. 
pare Arms, arm himſelf, and adviſed, and | The Priſoner refuſed to plead, till his Pa- A Diſputs 
incited, one Edward Turbervile, and others, pers were delivered him, which were taken 4 bit 


to arm themſelves againſt the King; declaring | from him as he came into Court; for this, Te. 
No. 21. IV. 5 O | he : 
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he ſaid, rendered him incapable of making 


Matter, he, at length, pleaded, he was not 
guilty, in Manner and Form as it was laid 
in the Indictment. 


Then the Chief Juſtice ſaid, If there were 
any Thing in thoſe Papers, that was neceſſary | told the Deponent, at Oxford, That there was 
for his Defence, it would be hard to deny him nothing to be expected from the. King, but thy 


them. Mr. Attorney anſwered, when he 
came to Priſon, he had no Papers ; and, he was 
informed, Aaron Smith, the Solicitor, had de- 
livered them to him. 

T he Priſoner replied, There were Direc- 
tions in the Papers, how to govern himielf in 
his Defence; and Inſtructions, to tell him 
what the Law allowed him. 

Mr. Attorney informed the Court, That 
there was a Liſt of the Jurors among the Pa- 
pers, with Marks ſet upon them, who were 
good Men, who were bad, and who were mo- 
derate Men; and there was a Lift of the 
Witneſſes the Party had picked up for him: 
Then the Chief Juſtice ordered, that the laſt 
Paper ſhould be delivered him immediately ; 
and he thought the reſt of the Papers ſhould 
be put into — ſafe Hand, that the Priſoner 
might make uſe of them. 

r. Attorney ſaid, That was the ſame 
Thing as to allow him Counſel, if his buſy 
Solicitor had procured the Advice of Counſel, 
and then communicated it to him. 

Colledge replied, If they took away all his 
Helps, they might as well condemn him with- 
out a T rial. | 

Then Mr. Attorney defired his Lordſhip 
would look upon the 8 which he did; 
and there was one, called the Speech, which, 
the Chief Juſtice ſaid, ought to be ſuppreſſed, 
and Enquiry made, how it came to his Hands: 
And Aaron Smith being called, it was demand- 
ed of him, if he delivered thoſe Papers to the 
Priſoner? To which Smith anſwered, No- bo- 
dy was bound to accuſe himſelf : Whereupon 
the Chief Juſtice ordered him to enter into a 
Recognizance, to be forth-coming during the 
Seſſion. W hereupon Smith ſaid, It was Time 
to have a Care, when their Lives, their Eſtates, 


and all were beſet ; which the Court reſented, | 


and ſaid, he reflected on the Juſtice of the 
Nation. 


Colledge inſiſting ſtill, that he might have 


his Papers, the Chief Juſtice ſaid, they had 
ordered him the Liſt of the Witneſſes ; and, 
as for the Inſtructions in Point of Law, he 
might have had them, if they had been writ- 
ten in his own Name, in the firſt Perſon ; 
but when they appeared to be written by ano- 
ther, and directed him what to do, This was 
to allow him Counſel in an indirect Way, 
which the Law did not allow: However, they 
had rather allow him too much, than too lit- 
tle; and the Chief Juſtice ordered him a Copy 
of the Inſtructions, leaving out what was 
ſcandalous. | 

The King's Counſel calling their Witneſſes, 
Mr. Dugdale was firſt ſworn, who had been 
one of the principal Witneſſes againſt Lord 
Stafford; and whoſe Credit Colledge endeavour- 


ed to ſupport at that Trial, by teſtifying, he 
was an honeſt Man. 


| 


Dugdale depoſed, That the Priſoner ſeem- 25. 
his Defence : But the Court inſiſting on his | ed at ſome Times, to be mightily bent againſt 33 Cir, N 
pleading, before they made any Order in the | Popery ; and would ſay, when the Kin 


did not proſecute Papiſts according to h 
Mind, That the King was a Papiſt himſel 
and as deep in the Plot as any of them all, and 
had a Hand in Godfrey*'s Death: And that he 


introducing Popery, and Arbitrary Govern. 


' ment And that, preſently after the Kin 


went out of oY Colledge went to a Bar- 
ber's Shop, within the Angel- Inn, and, as he 
was charging his Piſtols, faid, Rotuley is gone: 
The Rogue was afraid of himſelf, and has 


' ſhirked away And that Rowley was the Name 


he uſually gave the King: That the Priſoner 
ſaid, at other Times, There was no Truſt to 
be put in the King; it was the People they muſt 
truſt to: They muſt look to arm themſelves ; he 
would arm himſelf: And in Oxford, he aid, 
he had ſeveral flout Men that would ſtand by 
him in it : Their Intention was to root out Po- 
pery; by which he always meant the Eftabliſh- 
ed Church. And, when Dr. Tongue was at 
his Houſe, he ſaid, he was forced to be at great 
Charges, and to neglect his Buſineſs, to keep 
him in Order ; for, if he had not, the Rogue 
had a Mind to fling all upon the Proteſtants, 
that is, the Diſſenters ; for he did not count the 
Church of England eo. . 

It being demanded, who was to be con- 
cerned with Colledge ® Dugdale anſwered, 
That Colledge told him, he brought Capt. 
Clinton, Capt. Brown, and Don Lewis, to 
Town with him, expecting there would be a 
Riſing : That they would defend the Prote- 
ſtantReligion againſt the King, and all his 
Adherents: That, if the King did not yield 
to the Parliament, he ſhould be forced to it. 
This he ſaid at Oxford : And, at London, he 
heard him ſay, he expected there would be 
ſomething done at Oxford ; and he would go 
thither with his Horſe and Arms;. and the 
Gentlemen he already mentioned would go 
with him; and, let them begin when they 
would ; he did not care how ſoon his Party 
was the greateſt Party. 

That the Priſoner gave the Deponent as 
much Ribbon, at London, as came to forty 
Shillings, with the Words, No Popery, No 
Slavery, wrought in it, to diſtribute among 
their Friends, the Diſſenters, in the Country, 
that they might know one another: That 
the Deponent promiſed to come to Oxford 
with the Priſoner, and did ſo: And being 
with ſome Members of 'the Commons at 
London, a little before the Parliament met at 
Oxford, who were talking of ſome Diſtur- 
bance that might happen there, it was agreed, 
that in every County where the Parliament 
had the beſt Intereſt, a Member ſhould be 
left to manage the People. 

That the Priſoner gave him the intercepted 
Letter to Sir Roger L' Eftrange, and told him, 
he was the Author of it ; (which, Mr. Attor- 
ney obſerved, was the Libel out of which 
Fitzharris took great Part of his:) That he 
received another Libel of the Priſoner, with 
Pictures in it, where all the Biſhops were 


changing their Hats for Cardinals Caps. It 
| was 
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r 
what Arms he had at Oxford ? Dugdale an- 


ſwered, he had a Pair of Piſtols before him, 
and ſome Pocket-Piſtols : Colledgy replied, he 


L 


17681. 
g3 Car. I. gale produced in Court, 


i led The Raree-Show. This Dug- 
Was Sroduced in Court, and depoſed, he heard 


WvYw  Collegge ſing it at Oxford, and at Lord Love- 


laces in the Country; where Sir Robert Clay- 
ton, Sir Thomas Player, and Mr. Ronſe were 


in Company. 

Here the Chief Fuſtice obſerved, that Lord 
Lovelace was in Court ; but his Lordſhip did 
not think fit to contradict the Witneſs. 

Then Mr. Attorney demanded, how Col- 
ledge deſcribed the Cut to him? Dugdale an- 
ſwered, the Figure with the Pack was the 
King, and the Pack were the Parliament, and 
all the King's Retinue ; and then, there was 
the King in the Mire again : Mr. Serjeant 
Feffrries obſerved, that one Part of the Cut 
repreſented the Biſhops, whom they thruſt in- 
to the Pack, when they had got him down in 
the Mire; and then they hooted them all the 
Way, as it is in the Song. 

The Chief Juſtice demanded, if Colledge 
explained it thus? Dugdale anſwered, Yes, 
he did, at London: Theſe were the King and 
the Clergy; and by Louſe- Hall was meant 
White- Hall, becauſe of its Poverty. 


Here the Clerk of the Crown read the Bal- 
lad, [Raree-Show, &c.] to the Tune of, 
I am a Senſeleſs Thing - --- - - - 


Mr. Serjeant Fefferies demanded, what 
Colledge meant by the two Faces? Dugdale 
anſwered, that the King was half Proteſtant, 
and half Papiſt. 

And when he found the King would not 
yield to the Demands of the Commons, at 
Oxford, he ſaid, Let him begin as ſoon as he 
would, he did not care; for their Party (mean- 
ing the King and his Party)was but a Handful 
to him and his Party, who were the true Pro- 
teſtants; the other were but Proteſtants in 
Maſquerade : He hoped the Deponent would 
be true to his Side, and defired, he would get 
Arms for himſelf ; for the King had a Deſign 
to introduce Popery and Arbitrary Power : He 
expected they would begin; the ſooner the 
better. 5 

The Priſoner told him, at London, that 
Captain Brown, (who had been an Officer in 
the Rebels Army) and the other Gentlemen, 
intended to come down: And he told him, 
at Oxford, that Captain Brown, and about 
forty more were come down; and the De- 
ponent was with Captain Brown, Don Lewis, 
and ſeveral others of that Gang, at Oxford. 

Here Colledge obſerved, that Dugdale iwore 
before Sir Leoline Fenkins, that theſe Words 
were ſpoken at Londen; but the Grand Jury 
there were ſo wiſe and honeſt, that they 
would not find the Bill; and, the Deſign a- 
gainſt him failing there, they changed the 
Scene to 9 Then he demanded, where 
he ſaid the Words, The King was a Papiſt, 
and deſigned Arbitrary Government? Dugdale 
anſwered, He ſaid them at Combes's Coffee- 
Houſe, in Oxford, when no Body was by ; 
and at the Angel- Inn, there, when there were 
ſeveral ; and there were many People by, when 
he ſpoke them at Lendon; particularly, Starkey, 
Boſom, and Baldwin; and they all reproved 


him for it. The Priſoner then demanded, | 


did not deny he had a Pair of Piſtols in his 
Holſters ; but he had no more than one Pocket- 
Piſtol, which he borrowed of Dugdale. Mr. 
Serjent Jeffries thereupon obſerved, that Chiſ- 
ſels had been more proper Tools for a Joyner, 
than Piſtols. 

Dugdale depoſed farther, That Colledge told 
him, Captain Brown had a good Allowance ; 
and he would ſpeak, that he might have a bet- 
ter; for he was able to do good Service, when 
the Time came. 

Colledge demanded, from whom was that 
Allowance? Dugdale anſwered, there were 
ſeveral Gatherings among them, that he was 
privy to; but they did not tell him how the 
Money was diſtributed : And Mr. Attotney 
obſerved, that the Priſoner confeſſed, at his 
Examination, he gave a Guinea; which Col- 
ledge did not deny. 

Dugdale depoſed alſo, That the Priſoner 
ſhewed him another Libel, which he produc- 
ed in Court, with Cuts, that was entitled, 
The Character of a Popiſh Succeſſor, &c. and, 
in explaining it, he pointed at a Parcel of Tan- 
tivy- Men riding to Rome, and the Duke of 
York, half Man, half Devil, trumpeting be- 
fore them : That in one Place of the Raree- 
Show, it was in the Manuſcript, Now, now, 
the Rogue is down ; but Serjeant Feffries ob- 
ſerved, it was in the Print, Now, now, the 
Giant is down. The Priſoner then demand- 
ed, If the Song, he ſung at Lord Lovwelace's, 
was the ſame as that in the Raree-Shoaw ? 
Dugdale anſwered, Generally it was: He ſun 
it half a dozen Times, and the Muſick play 
to him. Colledge demanded, If any Body was 
by at the explaining the Pictures? Dugdale 
anſwered, Yes, Mr. Baldwin; and reproved 
him for being ſo open. 

Mr. Attorney demanded; If Colledge did 
not endeavour to ſupport his Credit at Lord 


| Staffer ds Trial? 


he Priſoner anſwered, He acknowledged, 


| he was examined there upon Oath; but what 
he ſaid was by Hear-ſay ; he knew nothing of 


him of his own Knowledge ; but he believed 
him another Man than he found him. 

Mr. Stevens, the Meſlenger, depoſed, That 
ſearching the Priſoner's Houſe, by Order of 
Council, with Mr. Atterbury, they found the 
Original of the Raree-Shaw in his Bed-Cham- 
ber, and alſo thoſe that were printed, 

Atterbury depoſed, They found the Origi- 
nal, drawn with a Pencil on Dutch Paper, on 
a Table in Celledge's Chamber. 

Sewell depoſed, they found the Papers, pro- 
duced in Court, in a Bag, in the Poſſeſſion of 
Colledge's Wife. 

Mr. 
againſt the Lord $:afford) depoſed at this Trial, 
That going with Colledge to dine at Alderman 
Wilcox's, Colledge told him, that Wilcox was 
as true as Steel, and was a Man that would en- 
deayour to root out Popery: And the Depo- 
nent anſwering, That may eaſily be done, if 
the King could be prevailed upon to paſs the 
Bill againſt the Duke of York: Colledge replied, 
No, You are miſtaken 3 Rowley (the King) is 
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as great a Papiſt as the Duke of York, and 
* every way as dangerous to the Proteſtant In- 
tereſt; as is too apparent, by his arbitrary 
Ruling : That the Alderman not being come 
home, the Deponent asked Colledge, what 
kind of Man he was? Who anſwered, He 
was one that lived at his Country-Houſe, and 
gave freely to ſeveral People, to buy Arms and 
Ammunition, in order to bring the King to 
Submiſfion to his People: And he wondered 
Old Rowley did not conſider, how eaſily his 
Father's Head came to the Block ; which, he 
' doubted not, would be the End of Rowley at 
laſt : That Colledge afterwards ſhewed him his 
Arms, his Piſtols, Blunderbuſs, Great Sword, 


and his Armour, Back, Breaſt, and Head- | 


piece, and ſaid, theſe were the Things that 
would deſtroy Rowley's pitiful Guards, which 
were kept up, contrary to Law and Juſtice, 
to ſet up Popery and Arbitrary Power: That a 
little before the Parliament met at Oxford, 
Colledge and the Deponent fell into Diſcourſe, 
concerning the Preparations the City were 
making; and how they were provided with 
Powder and Bullets; and Colledge ſaid, for 
his Part, he would go down to Oxford; for 
he expected a little Sport there, upon the Di- 
viſions that were like to be between the King 
and Parliament: Adding, We expect the 
King will ſeize on ſome of the Members; and 
we are as ready as he: And, for my Part, 
1 will be there, and be one that ſhall ſeize him, 
if he ſecure any Members. 

That after Colledge returned from Oxford, 
he told the Deponent, he went down in Ex- 

ion of ſome Sport ; but Old Rawley was 
afraid, like his Grandfather Jamy, and fo ran 
away, like to beſhit himſelf. He ſaid alſo, 
he had a Quarrel with Fitzgerald at the Door 
of the Houſe of Lords, at Oxford: That 
Fitzgerald called him Rogue, and made his 
Noſe bleed; but before long, he hoped to ſee 
a great deal more Blood ſhed for the Cauſe. 
And when there was a Diſcourſe of Lord Fe- 
verſbam's diſarming the City, Colledge ſaid, 
he was well provided; and if Feverſbam, or 
any Man, nay, if Rowley himſelf, ſhould at- 
tempt any ſuch Thing, he would be the Death 
of him, before any Man ſhould ſeize his Arms. 

That he defired the Deponent would get 
Arms; he did not know how ſoon he might 
make uſe of them, he ſaid ; and the Deponent 
had Armour from him; but it being too big, 
he returned it, and bought new. 

That the Priſoner alſo faid, the Parliament 
had agreed to ſecure the King; and in order 
to it, the Parliament -Men were to come down 
with their Servants armed. Colleage demand- 
ing what Religion he was of? Smith anſwer- 
ed, He was a Proteſtant, and in Orders: 
Colledge replied, He was a Prieſt, and had 
his Orders from the Church of Rome. 

Mr. Attorney demanded, if he was not a 
Witneſs at Lord Stafford's Trial? Smith an- 
ſwered, he gave a general Account of the De- 
ſign of the Papiſts; and his Reputation was 
not then queſtioned. Colledge replied, He 
was the falſeſt Man that ever ſpoke with a 
Tongue. | | 

Bryan Haynes depoſed, that there being a 
Warrant out againſt him, he came to adviſe 


with Colledge, the Priſoner, about it; and he 
told him, The Parliament would fit at Ox. 


ford ſoon, and he need not value the Ki I 
a Pin, for the King was in a worſe Cond: of "wo 


85 
than he (the Deponent;) and he ſhould ke 
him called to an Account for his Actions: 


That the World ſaw he reſolved to brin in 
Arbitary Power and Popery; and, unleſs he 
let the Parliament ſit at N they would 
ſeize him there, and bring him to the Bloc 
as they did the Logger-head his Father: The 
Parliament ſhould fit at Guild-Hall, and re- 
dreſs the Subjects Grievances; and they ſhould 
ſee, that no King of his Race, ſhould ever 
reign in England after him. 

And demanding of Colledge, How this was 
poſſible, though the Duke of Monmouth was a 
fine Prince, and ſtood up for the Proteſtant 
Religion; Colledge anſwered, They made 
but an Idol of him, to recover their real De- 
ſigns: Did he ever think, the wiſe People of 
England, would ever make a Baſtard upon 
Record, King of England? No; though 
they praiſed his Actions, they could not en- 
dure him, becauſe he was againſt his own Fa- 
ther: And Colledge added, Unleſs the King 
expelled from his Council, the Earl of Cla- 
rendon, cunning Lory Hyde and the Earl of 
Halifax, that great 'Turn-coat Rogue, who 
was once ſo much againſt Papiſts, they would 
make England too hot for him. 

Colledge obſerving, It was impoſſible he 
ſhould ſay theſe Things, to a Man he had 
ſcarce any Acquaintance with; Haynes an- 
ſwered, Colledge knew his Principles, and 
his Circumſtances; he was at this Time, as 
much for Treaſon and Villany, as the Priſo- 
ner was: And when he objected there were 
no Preparations equal to ſuch a Deſign, and 
that Gentlemen would hardly quit their Eaſe 
for a Civil War ; Colledge replied, You are 
miſtaken ; we have 1500 Barrels of Powder, 
and 100,000 Men, ready at an Hours 
Warning; we have prepared every Thing, 
againſt the fitting of the Parliament at Ox- 
ford, and you ſhall ſee England the moſt glo- 
rious Nation in the World, when we have 
cut off that beaſtly Fellow Rowley ; he came 
of a Race of Buggerers, for his Grandfather, 
King Fames, buggered the old Duke of Buck- 
ingham : Then he railed at Judge Pemberton, 
and ſaid, Let him try Fitzharris if he durſt; 
he ſhould ſee him go to Tyburn for it, he 
hoped, a Turn-coat Rogue, 

That at another Time, Colledge put the 
Deponent upon charging the King with fir- 
ing the City, and murdering Godfrey ; and 
ſpeaking of the Libel Fitzharris was condemn- 
ed for, ſaid, The Devil take me, every in- 
dividual Word is as true as God is in Hea- 
ven ; and if you do not join with Fitzharris, 
and charge the King home, you are a baſe 
Fellow, for he makes you Slaves and Beg- 
gars; and it is Charity to charge him home, 
that we may be rid of ſuch a Tyrant. 

That Colledge gave him, and others of the 
Party, blue Ribbons, to diſtinguiſh them, 
and ſhew that they were Proteſtants, and 
not Biſhop's Men ; which they were to wear 
when the King was ſeized, 1 
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That when Colledge returned from Oxford 


gz Car. H. the Deponent told him, The King had made 
pool of them; and he anſwered, They 
had not done with him yet; that no Body 


E Turbervile's 


| Evidence, 


ſuſpected he woul 
ment that Day, 


and went away, 
get down, otherwiſe they ſhould have been 


too hard for him ; for there was not a Parlia- 
ment-Man, but had ſeveral armed Men to 
wait on him, and he himſelf had a Blunder- 
buſs, and a Man to wait on him: And, up- 
on cloſing his Evidence, Haynes produced 
the Ribbon College gave him, as a Mark of 
Diſtinction, to know their Party by. 
Then Turbervile (who had alſo been a Wit- 
neſs againſt Lord Stafford,) was ſworn, and 
depoſed, That when the Parliament fat 
at Oxford, he dined with Colledge, Captain 
Brown, and Don Lewis, at the Chequer-Inn 
there; and that after Dinner, Don Lewis 
being gone out, and Brown aſleep on the Bed, 
Colledge and the Deponent fell to diſcourſing 
of the Times; and the Deponent ſaying, he 
thought it would not be a long-lived Parlia- 
ment, Colledge anſwered, there was no Good 
to be expected from the King; he and all his 
Family were Papiſts, and had ever been 
ſuch: To which the Deponent replying, 
Perhaps the King would ſurprize the Parlia- 
ment, or uſe ſome Stratagem to bring them 
to his Terms; Colledge ſaid, he wiſhed he 
would begin ; but if he did not, they would 
ſecure him, till he came to their Terms; for 
there were ſeveral brave Fellows about Town, 
and many more were coming, that would 
join them : That he had got a pair of Piſtols, 
good Sword; and the Deponent 
believed he had Armour on, but he could not 
Mr. Attorney demanding, if 
Colledge told him he came down on purpoſe 
to ſeize the King, Turbervile anſwered, Yes; 
and gave them blue Ribbons, to put in their 
Hats to diſtinguiſh them, if there ſhould be 
any Diſturbance ; and when the Deponent 
ſaid, He had never a Horſe, and nothing but 
a Caſe of Piſtols, Colledge bid him not trouble 
himſelf; he would get him an Horſe. 
Colledge demanding, Why the Deponent 
did not inform againſt him ſooner ; Turber- 
vile anſwered, That Dugdale told him, The 
Grand Jury of London would not find the 
firſt Bill, which he wondered at; for every 
one that converſed with Colledge, might have 
been an Evidence againſt him, he was ſo la- 
viſh of his Tongue, againſt the King and Go- 


and a ve 


be poſitive. 


vernment. 


d have diſſolved the Parlia- 
as he did; he took Coach, 


before the Parliament could 


Then Mr. Maſters was ſworn, who de- 
poſed, He had been acquainted with Colledge 
many Years, and often reproved him for be- 
ing ſo violent; but a little before the Parlia- 
ment met at Oxford, they were diſicourſing 
of the Government, and he juſtified the Ac- 
tions of the long Parliament in 1640; and 
the Deponent asking him, how he could have 
the Impudence to juſtify their Proceedings, 


who raiſed that Rebellion againſt the King, 
and cut off his Head ; Colledge anſwered, they 
did nothing, but what they had juſt cauſe for 
and the laſt Parliament that ſat at Veſiminſter 
was of the ſame Opinion; and ſeeing him 


N. 21. 


V. 


Words. 


and told him, 
Mr. Fitzgerald had ſpit in his Face, and he 
ſpit in his Face again, and ſo they went to 
Loggerheads; and the Deponent telling him, 
his Noſe bled, he anſwered, He had loft the 
firſt Blood in the Cauſe; but it would not be 
long, before more was loſt: And he obſerved 
he never met the Priſoner, but he had been 
in ſome Quarrel. | 

Here Colledge deſired Sir Milliam to recol- 
le& himſelf, as to the above ſaid Words: He 
ſaid, He acknowledged, he had been vindicat- 
ing the Commons, and Dr. Oates, whom 
Fitzgerald had abuſed, and upon that the 
Quarrel began; and meeting 
who told him, his Noſe bled ; he ſaid, He 
had lift the firſt for the Parliament, and he 
wiſhed it might be the ut: Sir William re- 
plied, That to the beſt of his Memory, the 
Words were as he firſt related them, and no- 
thing of the Parliament mentioned, 

Then the Chief Juſtice telling Colledge he Colledge's 
might enter upon his Defence, he defired to Defence, 
know, if there had been any Conſpiracy 
proved againſt him; or any thing, but 


very buſy afterwards at Guild- Hall, when a 
Common-Council was held there, the 13th 33 . 
of May, the Deponent ſaid to him, Colonel 
College, what do you make all this Buſtle for? 
To which he anſwered, Mock not; I may 
be a Colonel in a little Time. | 

Sir Wiliam Jennings depoſed, He had only 
a Coffee-Houſe Acquaintance with the Pri- 
ſoner, before he came to Oxford; but obſerv- 
inga great many People looking at a Picture, he 
crouded in among the reſt; and after the 
Croud was gone, Colledge took a Picture out 
of his Pocket, and ſaid, he would give him one, 
and there was written Mac a Top on it. Here 
the Picture was produced in Court. - That 
at another Time, he ſaw Colledge bring a 
Parcel of Ribbons into a Coffee-Houſe, with 
the Words, No Popery, No Slavery, wrought 
twice in every Quarter of a Yard ; and ſaw 
him ſell a Yard of it for two Shillings, to one, 
he took to be a Member of Parliament, who 
tied it upon his Sword. Des 

That the Day the Oxford Parliament was 
diſſolved, Colle 


came to the Deponent, 
had been in a Quarrel; 


Sir William, 


The Chief Juſtice anſwered, If the Wit- 
neſſes ſpoke true, there was plain Proof of a 
Conſpiracy: As his making, and publiſhing 
Libels and Pictures, to render the King odi- 
ous and contemptible to the People: His pre- 
paring Arms, and ſhewing of them ; declar- 
ing at the ſame time, He would go down to 
Oxford, and if there ſhould be a Diſturbance, 
he would ſecure the King : And he did come 
to Oxford accordingly, and behaved himſelf 
there, in the Manner Dugdale and Turber- 
vile had atteſted ; which was a ſtrong Evidence 
againſt him, And he informed the Priſoner, 
than an endeavour to ſeize the King's Perſon, 
had been always held to be Treaſon, by 25 
Edw. III: For King's were never made P, 
ners, but in order to their Death. That the 


riſo- 


Statute of the 13th of this King, was ſtill 


ſtronger againſt him; which ſays, If a Man 


ſhall by any YO or malicious ſpeaking, 
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ſhew the Imagination of his Heart, that he 


33 Car. II. hath ſuch an Intention, That was Treaſon, 


The Priſoner demanded, If there ought 
not to be two Witneſſes to the fame Words? 

The Chief Juſtice anſwered, If there was 
one Witneſs to prove one Fact, and another 
to another Fact, being an Evidence of the 
ſame Treaſon, they were two Witneſſes ſuf- 
ficient, to ſupport the Indictment, as was 
held in Lord Stafford's Caſe; and, if one 
Witneſs proved what was faid at Oxford, and 
another proved what was ſaid at London, if 
they related to the ſame Treaſon, it was ſuf- 
ficient ; But in his Caſe, there were two W it- 
neſſes, beſides Sir William Jennings, who 
ſpoke fully to the FaQts at Oxford. 


Colledge then proceeded in his Defence, and 
ſaid, He ſhould prove this to be a moſt helliſh 


Conſpiracy, to deſtroy all the Proteſtants in 
England, that had the Courage to oppoſe the 


Popiſh Plot, in which he had ſignalized him 
ſelf: It was highly improbable, he ſhould talk 
ſuch Things with Papiſts, Prieſts, and Jriſo- 

men, who had broke their Faith with their 
_ own Party, and been concerned in Plots and 
Treaſons, to cut the Throats of Proteſtants: 
He confeſſed, he did hear there was a Deſign | 
of deſtroying the Parliament at Oxford, and 


all Proteſtants; and he was reſolved, if he liu- 


ed, to come along with the Parliament, and if 
there was any ſuch Deſign, to live and die 


with them; but his Arms were only a Sword, 
and a Caſe of Piſtols: That before the laſt 


Parliament at -4 wee of rele. to be 
e Proteſtant Jeyner; 


popular, and called, 
and the Duke of Monmouth, and ſome other 
Lords, employed him to ſearch under the Par- 
liament-Houſe, that there might be no Tricks 
22 them by the Papiſts; and the Lord 
ve lace went with him, and ſome of the 
Houſe of Commons, to ſearch; and he re- 
ceived their Thanks: That there was not only 
an Oath made, of a Deſign to deſtroy the 
Parliament at 8 but it was the general 
Belief, ſome Evil was intended them; and 
People generally armed themſelves with Sword 
and Piſtol, leſt they ſhould be attacked by the 
Papiſts; and he came down, two Days after 
the Parliament fat, with the Lords Howard, 
Clare, Huntingdon, and Paget; and went to 
Town again with the Lord Lovelace, Sir 
Thomas Player, and Sir Robert Clayton, who 
were in great Fear, that London would be 
ſurprized by the Papiſts; but no one ever 
heard of ſeizing the King, till theſe Witneſ- 
ſes came, and atteſted it; and it was a moſt 


wicked Falſhood: He knew of no Man that 


would have ſtood by him in ſuch a Deſign; 
and it could not be ſuppoſed, he ſhould have 
made ſuch an Attempt alone : He declared 
he never knew of any Deſign againſt the Go- 
vernment, or ſpoke one of the treaſonable 
Words he was charged with: This, indeed, 


was not the firſt Time the Papiſts had a De- 


ſign againſt his Life; but this was the firſt 
1 they went about to take it away by 
aw. 
The Chief Juſtice ſaid, He did not know 
there was one Papiſt, a Witneſs againſt him. 
Colledge anſwered, Every Man of them had 
been Papiſts, except Sir William Jennings! 


them, and God damn him he would not flarye, 

To this Turbervile anſwered, That he did 
meet Oates indeed, Who invited him to come 
over to his old Friends, and told him, he 
ſhould be received with abundance of Kind- 
neſs; but abſolutely denied he ever ſaid an 
thing to him about his Evidence; for he a. 
ways looked upon Oates as an ill Man, and 
never converſed much with him. 

Oates depoſed further, That ſomeprovoking 
Language, having paſſed between Smith and 
Colledge at a Coftee-Houſe, Smith ſaid, God 
damn him he would have his Blood; and when 
Oates ſaid, Theſe Words did not become a 
Miniſter of the Goſpel, Smith replied, God 
damn the Goſpel. 

He alſo depoſed, That converſing with 
Dudgdale, he ſaid, there was great Talk of 
his being an Evidence againſt Lord Shaftesbury 
and other Proteſtants; but he took God to 
Witneſs, he knew nothing againſt any Pro- 
teſtant in England: And Oates talling him, 
he doubted he had gone againſt his Conſcience, 
Dugdale replied, It was all along of Colonel 
Warcup; for he could get no Money elſe. 
Whereupon Mr. Attorney obſerved, That Oates 
was a thorough-paced Witneſs, againſt all the 
King's Evidence; and Serjeant Fefferies took 
notice, that Oates had ſtood alone, in ſome 
Matters, if it had not been for theſe Witneſſes. 

Oates proceeded in his Evidence, and faid, 
That Dugdale had an old Clap, and gave out 
he was poiſoned; and this Sham paſſed through 
the Kingdom in the weekly Papers ; but he 
could make it appear, by the Phyſician that 
cured him. (And ſo ſaid Biſhop Burnet, it ſeems.) 


Dugdale however denied it, upon his Salva- 


tion; and ſaid, if any one would come and 


ſay, he cured him of a Clap, he would own 


himſelf guilty of what was imputed to him. 

Mr. Attorney obſerved again, T hat it was 
very unhappy, that Oates ſhould come in a- 
gainſt theſe Men, who ſupported his Evidence 
at other Trials. 

The Chief Juſtice ſaid, It was improbable 
that theſe three Men ſhould come to Oates, 
and own themſelves Rogues and Villains; and 
obſerved, That all Three of them denied up- 
on their Oaths, what this one Man affirmed 
on his bare Word. 

Then a Witneſs for Colledge depoſed, That 
he had known him three Years, and he uſually 
rode with a Brace of Piſtols before him : He 
had borrowed his Horſe and his Piſtols ſeveral 


Times, and ſeen a ſuit of Silk Armour of his, 
which 


— 
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which he ſaid, he provided againſt the Papiſts ; 
for he expected a Bruſh with them. 
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Colledee alſo proteſted, They were only in- 
tended ian the Papiſts; and truly, by the 
Grace of God, he ſaid, He ſhould not have 
been the laſt Man againſt them; but he per- 
ceived, whatever Was provided for that Pur- 
poſe, was believed to be provided againſt the 
King and Government : But he hoped the 
Jury would obſerve, there were no new Arms 
provided ; only thoſe he had a great while 


ago. | 

Then Bolron and Mowbray depoſed, That 
Smith would have ſuborned them to ſwear a 
Proteſtant Plot; and Colledge obſerved there- 
upon, That there was a Deſign of the Papiſts, 
to turn the Plot upon the Proteſtants: That 
they had begun with him; and, if they had 
his Blood, who might feel the Effects of it 
next, he could not tell. 

The Priſoner calling ſome Witneſſes to his 

Reputation, they ſaid, He was a Native of 
Watford in Hertfordſhire ; and that about 
eighteen Years before, he lived at that Town, 
and uſed to go to Church, and had a good 
Character there, and at Black-friars, in 
London, where he lived when he was taken 
up. 
"Pals Norreys depoſed, That he was at the 
Hercules Pillars, in London, with Sir William 
Waller, Macnamarra, Mr. Lewis, and Mr. 
Smith ; and ſpeaking of the Parliament to be 
held at Oxford, Sir William Waller ſaid, 
Moſt Parliament-Men were afraid to go to 
the Parliament; and Mr. Smith replied, He 
— 2 they would be provided to go, if 22 
did go: — Sir William Waller ſaid, 
He and his Friends ſhould be provided; and 
Colledge anſwered, He would be provided too, 
and would go with them. 

Then Colledge ſaid, As to the Pictures and 
Papers he was charged with, he knew nothing 
of them, nor ever drew a Picture in his Life; 
and called his Servant, El:zabeth Hunt, to 
prove how the Paper called, The Raree-Show, 
came to his Houſe. OS 

Elizabeth Hunt depoſed, That a Porter 
"brought three Bundles of Papers to her Maſ- 
ter's, when he was abroad, and ſhe paid the 
Porter Six-pence for bringing them ; and the 
were in the Houſe ſeven or eight Weeks be- 
fore they were ſeized by the Meſſengers. She 
depoſed further, That being ſent to Mr. Dug- 
dale for ſome Money he borrowed of her 
Maſter, ſhe told Dugdale, ſhe thought it was 
hard he ſhould keep her Maſter's Money, and 
ſwear againſt his Life too. And Dugdale an- 
ſwered, there was a great deal to do about his 
ſwearing againſt her Maſter ; but, as he 
hoped for Salvation, he did not believe Mr, 
Colledge had any more hand in the Conſpira- 
2 againſt his Majeſty, than the Child un- 

rn, 

Dugdale appearing again, anſwered, He 
could not ſay he had nothing againſt her Maſ- 
ter: She asked him to write down what he 
had ſaid ; but he told her, He knew not what 
was T reaſon; That muſt be referred to the 
Court. | 

Then Mr. Colledge made his Obſervations 
on the Evidence, and ſaid, My Lord, I have 


Jury or the Court with Oratory : But I de- 
clare in the Preſence of God Almighty, That ;; 


what is ſworn againſt me, concerning pro- fence, and 


viding Arms, or a Deſign to ſeize his Maje- 
ſty, or to rebel againſt the eſtabliſhed Go- 
vernment, is all a Fiction; I never had ſuch 
a Thought: It is true, they have ſworn againſt 
me deſperately ; but I think it appears, they 
have contradicted one another: It has been 
proved, this was a Deſign ; and that they 
have been tampered withal : That they com- 
plained of their Poverty, and wanted a Main- 
tenance ; and confeſſed they were tempted to 
come over, and ſwear againſt Proteſtants, 
and they have begun with me; but J hope the 
Jury obſerve, I have ſufficiently contradicted 
their Evidence: Is it poſſible to imagine, if T 
had a Grain of Senſe, that I ſhould diſcoyer 
my ſelf to ſuch a one as Haynes, an Iriſhman; 
and ſpeak all that Treaſon, he has galloped 
through, the firſt Time I ſaw him ? Every 
Witneſs, I think, has been confuted by Men 
of Principles, Perſons of Integrity and Ho- 
neſty ; (though moſt of them were unknown 
to me,) and who have offered their Teftimo- 
ny voluntarily, There is no Probability they 
ſhould come and atteſt a Falſhood for me, 
who am a Stranger to them, for nothing. 
my Lord, I am a Proteſtant, and have been 
a Lover of the Church of Exgland, and pro- 
feſs the ſame Faith; and never had a Preju- 
dice againſt any Churchman, but ſuch as pro- 
mote the Intereſt of the Papifts ; for ſuch there 
are among them, I confeſs, I have heard ſome 
Diſſenters, and have found them honeſt; juſt, 
and pious, free from Oaths and Debauchery, 
and unlike ſome, who call themſelves of the 
Church of England; and lead ſuch Lives, 
that no Credit can be gained to the Church by 
them. My Lord, I have been a hearty Man 
againſt the Papiſts, and for the Parliament, 
and am ſorry any Man ſhould create Miſun- 
derſtandings between the King and Parlia- 
ment: I always thought I ſerved my King, 
when I ſerved the Parliament; I had the Ho- 
nour to be entruſted by them, and upon that 
Account, I came voluntarily down hither, 


y | at my own Expence ; and ever fince the Diſ- 


covery of the Plot, have done my utmoſt to 
come at the Bottom of it; and have encou- 
raged thoſe that diſcovered theſe Villanies, 
againſt the Life of the King, and againſt our 
Religion and Government : And, Theſe Men 
who ſwear againſt me, are thoſe that uſed to 
follow me Fa Bread : They uſed to ſay, they 
thought it hard, when they came to ſave our 
Lives, we ſhould let them want Bread ; and [ 
have collected Money for them; and ſometimes 
they thought fit to petition the Common-Council 
for Relief; and pretended to me, they wauld 
make further Diſcoveries of the Popiſh Plot. 
The firſt Time I ſaw Haynes, was upon 
ſuch an Account, in March laſt : He ſaid, He 
would diſcover a Piece of Roguery, againſt 
Lord Shaftesbury's Life ; and I went with him 
and Captain Brown, from Richard's Coffee- 
Houſe to the Hercules Pillars; where he told 
us of the Deſign to deſtroy the Parliament at 


| Oxford, and of an Ar my that was to land in 


the 


— 


= — — 1 * 
. . — _ — * — * — , — —— 2 —— Bram fo a — — ſh 8 
> _ i — - = . — —— 3 3” — w - . — * * 
— - — * - — — — — _ — — _ = — _ PR — — — — — — => 
> 1 — — — —— — — 4 — — _— — — — - -” -— 
. * 
A — 2 _— — — 1 8 2 
— 2 
: . _ — 1 - — * — — — — — 
— — — — I — — _— 2 = - * 2 
— — — — 0 — i — — 
P 5 a — > — - — — — — — — — * — 
- — — l — 7 — * 
= N — — — _—_— —I' — — —— r - hs has * * * ba 2 = % = "7 V — Þ 
— — — - — — — _ . — - - — - — — 
* T — . . — 9 - - © a» — \ = . 8 2 > - — — 
— . = — _ - . - * — — — — — — 2 Ne — 
_ = m 4 -. - _——_ ” = 
So =2 * 9 * — 3 KY P 
— — : be N pegs Jo 5 
„ 6 - — 
Le. — ga, ae 28 x = — & - a 83 * l — — 8 : = . 
. 4 R > N 8 — 1 —- : X hs = 2 1 b . "4 — 4 — - : = — 
_ a — - 4 as 4 . — _ — 
— 2 — — 1 g _— - 
— — « > 
- - = = — 


in. — 


2 
= — — 


— 


. - "x - 

_ , — 1 - wa © — — _ — — * — — — 

- —— 3 * 23 _ p 
— = — — Y — — — 
2 4 
— — — - — 
* o SES 
6 * * — „ — 2 * — * _ - — 
— — w o -——- — — — 8 — — = 
at * — ＋ * — - » -_ = - CY — 

IF rd VE 8 — — x 7 o *% Bs Os 

F . of ö. —— — 2 
- - - o ” | N 
— — — —_— 1 — Fa 

. " 2 . 

0 , | 
4 o — 2. * 5 2 3 — 8 
4 - N 2 = 

4 g — 2 
3 — 2 


—— — 


22 


_ — 8 
* * 
Fe - 
— — 
» I . . 
- 
— * 
1 — » 
4 - =_ 
s * - * n 
A * * 
* nad = m 
189 —- —— 353 


2 + Io 


— 


- — — 
” ——_ — 

— — 
— 1 — 
- - — 

- - * — 
”- 
— A 
—— 


— 
—— 
* = 


— — 


Sos be — — 2 — . W 2 
: ” <—— => - i tug > A 


_ — 


— 


— 


4." C—_ 


. i - 


— - 


— n * 2 — — * 5 had — — 
9 a | * "© | 


* — — 


— ©. > <A — Te OE N rr k = 
> 


v +. aa.” 


n 


. 


1 —— 


= — 


* o 


42 


"A CRITICAL R 


EVIEW of 


1681. 
33 Car. II. 


kya) 


the North, and another in Ireland, and the 
Duke of York was to head them. At another 
Time, Haynes came to me, under Pretence 
of diſcovering the whole Deſign, concerning 
Godfrey's Murder; and faid, If Lord Shaftes- 
bury would engage to get hisPardon, he would 
diſcover the whole Truth. When I acquainted 
Lord Shaftesbury with it, ſays he, Theſe Iriſb- 
men have confounded all our Bufineſs : Thou 
and I muſt have a Care, they do not put a 
Trick upon us: This may be a Trick of the 
Papiſts to ruin us. Afterwards they brought 
Mrs. Fitzharris to my Houſe, to confirm 
what they had told me; and Haynes ſaid in 
my Yard, that he ſaw Lord Danby come to 
the Chappel of 104 Houſe, when Gedfrey's 
Body lay under the Altar. 

Here the Court told him, He rambled from 
the Matter, and told long Stories, of what 
there was not a Jot proved, and was not at 
all pertinent. 

Colledge anſwered, He thought it was to the 
Point, when that Man pretended aFamiliarity 
with him, to ſhew how their Acquaintance 


an. | 

The Court bid him apply himſelf to ſum 
up the Evidence, and anſwer what had been 
proved againſt him; but ſaid, He muſt not 
be allowed to tell Stories, to amuſe the Jury, 
that were not proved, 

Colledge ſaid, He did not know why his 
Oath, being an Engli/bman and a Proteſtant, 
ſhould not be taken, as well as his, that was 
an 1riſhman and a Papiſt. . 

The Chief Juſtice anſwered, He went upon 
a wrong Ground ; that his Word was to be 
taken, but no Juſtice could be had againſt 
Malefactors, if their Words were to go for 
Proof of their Innocence, 

Colledge demanded, How Dugdale knew, 
that by theWord Rowley he meant the King ? 

Whereupon Dugdale ſtood up again, and 
ſaid, That the firſt Time he heard what 
Rowley meant, was from the Priſoner, who 
told him, Rowley was the King, and Mac 
the Duke of Yor. 

Colledge asked, upon what Picture it was he 
explained Rowley to him ? Dugdale anſwered, 
He had ſo may Pictures he could not remem- 
ber; he received Pictures from him at Ri- 


chard's Coffee-Houſe, and at the Green-Dra- 


gon he thruſt one into his Pocket. Colledge 
demanding, What Picture it was he gave him 
then? Dugdale anſwered, He ſuppoſed, it 
was one about the Biſhops, where he made 
Biſhop Mew kiſſing the Pope's Toe; and told 
him, That was Biſhop Mew that had the 
Patch on. 

Colledge denying he made theLibel, Dugdale 
avered, he told him, he was the Author of it. 

Colledge then proceeded in his Defence; and 
ſaid, He denied he had that Diſcourſe with 
Smith, that he teſtified : And, as for his being 
in Company with Captain Brown and Don 
Lewis, they were Friends of the Lord How- 
ard's, with whom he came down to Oxford, 
and they lay at the Cheguer where he did ; 
and it had not been ſhewn they were in aCon- 
ſpiracy. 

The Court anſwered, He told the Witneſs 
at London they were ſuch Perſons, Colledge 


His Defence 
continued, 


_ 


-unlearned, and muſt defend himſelf without 


replied, he was not acquainted with either of 169 
them, a Fortnight before he came down: 33 r. n. 
However, he deſired the Opinion of the . 
Court, whether what was done at London, | | | Hap 
could maintain an Indictment at Oxford ? 

The Chief Juſtice anſwered, That what 
he ſaid in London, was Evidence to maintain 
the Indictment at Oxford, and proved what 
his Intention was in coming down. 

5 ſtill inſiſted, That what was done 
at Oxford, was ſupported only by a ſingle 
Teſtiiony. The e. ati Thar 
Dugdale and Turbervile both ſwore the ſame 
Thing ; namely, That they had a Deſign to 
ſeize the King at Oxford : But if it was ne- 
ceſſary, the ſame Thing ſhould be proved to 
be ſaid at the ſame Time, before two Wit- 
neſſes, the King would be very unſafe ; for a 
Conſpirator would take Care, not to ſay the 
ſame Thing, before two Witneſſes, at the ſame 
time, 

Colledge replied, If the King was not ſafe in 
that Caſe, no private Man could be ſafe the 
other Way ; all Society and Converſation 
was at an End: However, he thought the 
Teſtimony of theſe Witneſſes was invalidated 
by ſubſtantial Perſons, He deſired the Jury 
would do him Right, as they would anſwer it 
at the great Day ; and conſider, whether there 
had not been ſome Occaſion for talking of 
late; and, whether, a Slip of the Tongue 
ought to be conſtrued a malicious and adviſed 
Speaking: He expected a Storm of Thunder 
from the learned Counſel, he ſaid : He was 


, a — 
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any Counſel; and queſtioned, whether this 
was the Practice of any other Nation: It 
was hard, that he, an illiterate Man, ſhould 
ſtand there alone all Day, and they, being 
many, and learned in the Law, ſhould take 
all Advantages againſt him: He took God to 
Witneſs, he was innocent, and hoped the 
Jury would neither be frightned nor flattered, 
but act according to their Conſciences: They 
were Judges, both of Law and Fact, and 
might acquit er condemn him; but his Blood 
would be required at their Hands: Con- 
cluding with a Prayer, that God Almighty 
would dire& them to do him Juſtice, 

To this Defence Mr. Solicitor replied, ½ gi. 
That the Fact charged upon Mr. Colledge was, u. 84) 
a Deſign to kill the King: TheManifeſtation 2. U“ 
of that Deſign was, his preparing Arms for 25 
that Purpoſe ; and coming down to Oxford 
to ſeize the King. Then Hr. Solicitor having 
ſummed up the Evidence, proceeded, and ſaid: 
As to that Objection of the Priſoner's, that 
he had his Arms long before; they were not 
provided for this Purpoſe ; Gentlemen, we 
do not pretend to know when this traiterous 
Deſign began, and how long it has been 
hatching : But, whether he prepared them 
againſt the Time, or not, is not material ; 
for, if he had them firſt innocently, if he 
afterwards deſigned them for ſuch a Purpoſe, 
and ſhewed them in a Readineſs for it, That 
is Evidence ſufficient to prove the Treaſon. 
And it is proved, he ſaid, He came down in 
rs gina 13 agg would be done ; and came 
down accordingly, in an Equipage not fuitable 


to his Profeſſion, armed, on Horſeback, with 
a 
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* Brace of Piſtols ; Things that did not be- 


me a Carpenter or Joyner to travel with, 
3 Here Colledee 3 the Solicitor, and 
deſired he might not be overborne; for that 
there was ſcarce a Carpenter, or Poulterer, 
in London, but had Piſtols when he rode 
"Put the Court telling him, he muſt not in- 
terrupt the Counſel, Mr. Solicitor proceeded, 
and faid, ; 
As Colledge came down with an Intent to 
ſeize the King, and expected, what he called, 
ome Sport; ſo he did endeavour to begin the 
Sport, by that Quarrel in the Lobby of the 
Houſe of Lords with Fitzgerald ; for, from 
little Matters ſometimes great Things ariſe : 
And when Men, (as he himſelf ſaid,) were 
poſſeſſed with an Expettation, that the Parhia- 
ment would be attacked, a little Matter might 
have begun the Commotion ; and what End 
it might have had, no Man knew. As to 
that Gbjection, that this was a Popiſh Deſign 
to throw the Plot upon the Proteſtants ; the 
Witneſſes who proved this T reaſon, were the 
Witneſſes that proved the Popiſh Plot; and 
ſill ſtood to that Evidence: They were Men 
the whole Nation had given Credit to. Upon 
the Credit of Dugdale and Turbervile, the 
Commons impeached the Lord Stafford ; and 
after a moſt ſolemn Trial, where all the Ob- 
jections that could poſſibly be made, were 
made, the Lord Stafford was found guilty b 
his Peers, and died upon the Credit of theſe 
Men : And the Priſoner muſt not pretend to 


blow all off with that frivolous Objection, 


that theſe Perſons were engaged in a Deſign 
to throw the Plot upon the Proteſtants: And 
what ſort of a Poteſtant he was, (though he 
would have it believed he was 3 as to 
have obtained the Name of The Protęſtant 
Joiner for his Zeal) his Actions beſt diſcover- 
ed. If the Proteſtant Religion allowed a Man 
to vilify the King, to arraign the Govern- 
ment, and throw of all manner of Allegi- 
ance; then was the Priſoner a Proteſtant : 
But if Papiſts could wiſh no greater Infamy to 
the Proteſtant Religion, than that its Diſciples 
ſhould juſtify the late horrid Rebellion, and 
ſuch Principles as this Man, in his many ſcur- 
rilous Libels, ſeemed to do; and wiſhed no- 
thing more than to ſee this Kingdom in Con- 
fuſion, and the Church of England deſtroyed ; 
Mr. Colledge, while he was aCting this 
2 had no Pretence to call himſelf a Prote- 
t. | 

As to Oates's Teſtimony, who came to vi- 
lify the Credit of thoſe Men who ſupported 
his own Credit, by the Teſtimony they gave 
of the Popiſh Plot, that He ſhould urge theſe 
Calumnies, and take up thoſe very Arguments 
the Papiſts had maliciouſly made uſe off, and 
were never able to make out, looked as if the 
Doctor was returning to St. Omers again. 
Mr. Solicitor obſerved further, That the Pri- 
ſoner, to prove himſelf a Proteſtant, had pro- 
duced ſome Witneſſes to teſtify he went to 
Church ſixteen or eighteen Years ago; but he 


had not brought any of his Neighbours at Lon- 


don, to ſhew he went to Church there: But 
if he had ſhewn his Conformableneſs to the 


Church never ſo fully, yet, if he had been 
Ne. 22. I. 


guilty of ſuch Practices, they muſt take leave 
to ſuſpect his Profeſſion; for they were ſuch 
as all good Men abhorred; and he could not 
but reflect upon his Condition, whoſe only 
Hopes were, that the Jury would now forget 
themſelves, and become as ill Men as he was: 
But, as that could not be preſumed, he ſhould 


only ſay, They were Men of that Conſidera- 


tion, that they could judge between Things 
and the Appearances of them; and knew very 
well how to give the due Weight to the Evi- 
dence they had heard, as well as to the Ob- 


ject ions that had been made by the Priſoner ; 


and therefore left it to them. 


Mr. Serjeant 7efferies, in his Obſervations 14. $-rj- 
on the Evidence, ſaid, That notwithſtanding nt Jeffries“: 


what the Priſoner had ſuggeſted to the contrary, 
the Judges were Judges of the Law, as the 
Jury were of the Fact; And the Judges had 
told them, where T reaſon was committed in 
ſeveral Counties, if their Teſtimony con- 
cerned the ſame Treaſon, it was ſufficient ; as 
had been reſolved in the Caſe of Gavan, who 
was tried in London, and Evidence given of 
Facts both in London and the Country: And, 
he left it to their Conſciences, Whether, 
upon the bare Affirmation of Mr. Oates, they 
would convi& three Men of Perjury, upon 
whoſe Teſtimony ſo marry Lives had been 
taken away ; and juſtly too, as Proteſtants 
believed: That they had not only the pofitive 
Teſtimony of thoſe three Men to encounter, 
but the higheſt Improbabilities: For, it could 


never be ſuppoſed, theſe Men ſhould all come 


voluntarily to Mr. Oates, and tell him, that 
they were forſworn, and ſuborned, to throw 


the Plot upon the Proteſtants, as Colledge 
would have them believe. 


He hoped, the whole Proteſtant Intereſt 
was not involved in the Fortune of the Priſo- 


ner at the Bar: The Queſtion was not, Whe- 


ther there was a Presbyterian, or Proteſtant 
Plot ; (they declared they knew of none:) But 
the Queſtion was, whether the Priſoner at 
the Bar had ſpoken ſuch Words, and done 
ſuch Things, as were ſworn againſt him. 

And though ſuch a Stir had been made about 
Popiſh Witneſſes, and Ir; Witneſſes, there 


| had been but one 7ri/þ Man, and not one Pa- 


piſt, examined in the Cauſe ; but if there had 
God forbid, that the Country ſhould be any 
Objection to any Man's Teſtimony ; or 
Truth confined to Places and Perſons. 

The reſt of the Serjeant's Arguments, being 
much the ſame with thoſe of the Solicitors, are 
deſignedly omitted; it being intended to avoid 
Repetitions, as much as poſſible. 


Then the Chief Juſtice directed the Jury, 


and told them, That the Charge againſt the He Di. 
Priſoner was, his compaſſing the Death of the “ 1 the 
King, and conſpiring to ſeize his Perſon ; 7 


which was the ſame Thing in Effect: For, 
even by the Common Law, and upon the In- 
terpretation of the Statute of 25 Edw. III. 
whoever ſhould imagine to depoſe the King 
or to impriſon him, was guilty of imagining 
the Death of the King; for, never was any 
King depoſed, or impriſoned, but with an 
Intention to be put to Death, 

That, as to the Proof of this Treaſon, there 
had beed ſix Witneſſes: As to two of them, 


5 Sir 
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The Chief 


Fer kEVERW FD 


Sir William 1 and Mr. Maſters, 
though they did not ſpeak directly to the 
Treaſon, yet their Teſtimony inferred a Pro- 
bability of it: For Sir Will. Jennings telling 
him, he bled at the Noſe, after his Quarrel 
with Fitzgerald, the Priſoner ſaid, He had 
bot the firſt Blood, and it would not be long ere 


there would be more bit: Which ſhewed, 


He is con- 
wifted, 


The Chief 
Fuſtice's 
Speech, be- 


fore Sen- 


tence, 


there were ſome extraordinary Thoughts in 
his Heart, concerning ſome Quarrels and 
Fighting that he expected : And that which 
Mr. Maſters depoſed, concerned his juſtifying 
the Long Parliament; and, when he called 
him Colonel, ſaying, he might be a Colonel 
in Time, ſhewed there were ſome extraordi- 
nary Thoughts in his Heart. 

Here Colledge demanded, if thoſe Words 
could not bear a more favourable Conſtruc- 
tion ? 

The Chief Juſtice ſaid, He would have 
done well to have explained which way he ex- 
pected to be a Colonel, 

Colledge replied, He thought he had called 
him Couſin; and his Anſwer was, that Mock- 
ing was catching. ; 

The Chief Juſtice proceeded, and ſaid, As 
to the other four Witneſſes, they were all of 
them very full, as to the Treaſon, if what 


they ſaid was true: And, he thought, the 


Queſtion would lie purely upon the Cre- 
dit of theſe Witneſſes: And, as to Dug- 
dale and Turbervile, who were the two moſt 
material Witneſſes of what was ſpoken and 
done in Oxfordſhire, he thought there was not 
any Thing material proved againſt them; and 
both they, and Smith, denied upon their 
Oaths, all that Oates had affirmed of them; 
and inſiſted ſtrongly on the Improbability, that 
theſe three Men, without any Inducement, 
ſhould come to Oates, and acknowledge them- 
ſelves perjured, 

Colledge then deſired his Lordſhip to look in 
his Notes, and he would find much more Evi- 
dence againſt Dugdale and Turberwvile, than 
he had repeated: But the Chief Juſtice ſaid, 
he could remember no more ; he muſt refer it 
to the Memory of the Jury. 

Then Colledge deſired, that Nobody might 
be with the Jury ; and was anſwered, No- 
body ſhould come near them, till they were 
agreed on their Verdict; and a Bailiff was or- 
dered to keep them ; but before they went 
out of Court, they were ordered two Bottles 
of Sack for their Refreſhment, in the Pre- 
ſence of the Priſoner : And after half an 
Hour's Receſs, the Jury returned with their 
Verdict, that he was GuitTY. At which 
there was a great Shout; and one Perſon was 
committed for hollowing, but diſcharged next 
Morning on his Submiſlion. 

It being about three in the Morning when 
the Court broke up, it was adjourned till ten 
the ſame Morning, when Aaron Smith, Col- 


ledge's Solicitor, was bound in a Recogni- 


Zance of 500 l. to appear in the King's-Bench 
the next Term: After which, Colledge being 
asked, what he could ſay, why Judgment 
ſhould not paſs upon him, he {till made great 
Profeſſions of his Innocence. 

The Chief Juſtice anſwered, It was now 
too late to inſiſt upon his Innocence: But, be- 


Proofs to warrant it; and that the Jury had 
done juſtly : That, as the Priſoner had ma. 
naged his Defence, a ſmall Proof would haye 
ſerved to induce the Jury to believe him guil- 
ty: He thought it ſtrange, when he had called 
ſo many Witneſſes to his Religion and Repu- 
tation, that none of them gave an Aecount 
of his receiving the Sacrament for many Years; 
or had ſeen him at Church ; or what king of 
Proteſtant he was: If they obſerved his Words, 
indeed, they ſhewed, that he was mighty vio- 
lent and zealous in crying out againſt Popery, 
and the Papiſts ; but if they looked into his 
Actions, they promoted the Deſigns of the 
Papiſts. For the Papiſts were beſt extirpated, 
and ſuppreſſed, by a ſteady Execution of the 
Laws againſt them: Not by violent Out- 
cries ; by inflaming the People; by Tumults 
and Confuſions; for this was what the Papiſts 
drove at: They had no Hopes of creeping 
into the Kingdom any other way than by ſuch 
Confuſions; and after that Church ſhould be 
deſtroyed, which was, next under God, the 
beſt Bulwark againſt them. | 
In his loud Qutcries againſt Papiſts, it had 
been proved alſo, who he meant by Papiſts: 
He had the Boldneſs to ſay, The King was a 
Papiſt, the Biſhops were 1 and the 
Church of England Papiſis; which ſhewed, 
what kind of Proteſtant he was; and, if they 
ſhould look into his Politicks, it was proved, 
by unexceptionable Witneſſes, that he juſtified 
the late horrid Rebellion, and the Conſequence 
of that was, the Murder of the beſt King in 
the World: He that would juſtify the Proceed- 
ings of that Parliament, and affirm, they did 
nothing but what they had juſt Cauſe to do, 
| would do the ſame Thing, in the ſame Circum- 
 flances. | 
| And how had he managed his Defence, as 
to that Part of the Charge, of his coming 
down armed to Oxford to ſeize the King ? 
He expected he would have ſaid, he only wore 
| thoſe Things for his own Defence, upon the 
Road, as a Gentleman travelling; or, that 
he went with his Friends, to accompany them 
out of Town, and defend them from Rob- 
beries; but to ſay, as he did in his Defence, 
That he went to guard the Parliament, he did 
not underſtand what he meant by it. He did 
not believe the Parliament ſent for a Guard, 
or intended to have a Guard : He did not be- 
lieve, any of them in their Hearts thought 
they needed a Guard ; for they ſaw, when the 
King diſmiſſed the two Houſes, on Account of 
their Differences, they all departed quietly ; not 
a Man of them was diſturbed : And how it 
ſhould come into the Priſoner's Head, who 
was but a private Man, to go and guard the 
Parliament, he much wondered. F all Men 
of his Condition, ſhould have gone down to 
guard the Parliament, what an Aſſembly had 
there been? What Confuſion might have hap- 
pened on a ſudden? He had urged indeed, that 
he was not a Man of Quality, nor was it 


| likely, he ſhould be able to attack the King 


or his Guards ; yet, if all of his Quality had 


gone upon the ſame Deſign, he did not know, 
; | what 


cauſe he perſiſted in it, he thought it Wes bs. 
ceſſary to ſay ſomething in V indication of the 33G, 1 
Verdict. He obſerved, there were ſufficient **V 


| 
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© Sentence paſ- 
don tbe Pri- 
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bis Execu- 
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have been the Conſequence; for 
a mean Man in another Country, 
as Wat Tyler and 


what might 
Maſſaniello, 
had effected ſtrange Things, 


+ Straw had in our owN. _ | 
When he obſerved theſe Things therefore, 


(he ſaid) and conſidered the Complexion of his 
Defence, it made a ſlender Proof have Credit: 
And though there was full Proof in this Caſe; 
yet, if there had been a great deal leſs, the Jury 
might, with Juſtice, have found him guilty : 
And, becauſe the Priſoner yet declared himſel! 
innocent of all he was charged with, he thought 
himſelf bound to take notice, in Vindication of 
the Country, and of the Juſtice of the Court, 
That it was a Verdict well-given, and to the 
Satisfaction of all the Judges on the Bench. 
This he ſaid out of Charity, that the Priſoner 
might incline his Mind to a Submiſſion to the 
Juſtice that had overtaken him, be in Charity 
with all Men, and prepare himſelf for another 
Life. 

Then the Chief Juſtice pronounced the u- 
ſual Sentence in High-Treaſon; and he was 
drawn to the Place of Execution, before the 
Gate of the Caſtle at Oxford, on Wedneſday 
the 31ſt of Auguſt, 1681; where he made a 
very long Speech to the People: In which, he 
told them, He was a Proteſtant of the Church 
of England, according to the beſt Reformation 
of it, from all Idolatry and Superſtition, or any 
thing that was contrary to the Goſpel of our 
Bleſſed Saviour. 


| 


nor could he charge any Man living with a De- 


fign againſt the Government, his Majeſty, or 3 


any other Perſon. | 
As to what Arms he and others had, they 
were for their own Defence, in caſe the Papiſts 


ſhould attempt a Maſſacre, or any Invaſion, or 


Rebellion. If this was a Plot, he was in 
one; but in no other; nor did he ever know 
of any Numbers, or Times, appointed for 
meeting; but they ſaid one to ænother, that 
the Papiſts had a Deſign againſt the Prote- 
ſtants, when they did meet, and in caſe they 
did riſe, they were ready: This was his Bu- 
fineſs, and this was the Buſineſs of every good 
Subject, that loved the Laws of his Country 
and his King. 

T he Sheriff demanding, What he meant 
by being of the beſt reformed Church in the 
World, the Church of England ? and, Whe- 
ther he died a Presbyterian, an Independant, 
or a Church man? He anſwered, He was un- 
der a Presbyterian Miniſtry for twenty Years; 
namely, till the Reſtoration, and then he con- 
formed; but afterwards ſeeing the Diſſenters 
hardly uſed, he went over to them again; 
However, he ſometimes went to Church. 

The Priſoner having concluded his Speech 
and his Prayers, forgiven his Enemies, and 
eſpecially the Witneſſes, was executed accord- 
ing to the Sentence. 
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The ſeizing a Priſoner's Papers, and deny- Remarts on 


ing him Counſel, I always held to be very 


Colledge's 


Trial. 


great Hardſhips, very great Injuſtice : But it 
ſeems, all that were neceſſary for his Defence 
were returned, or put into a third Hand, by 
the Direction of the Court, that he might 
have the Benefit of them at his Trial ; only a 
YSpeech that had been drawn up for him, and 
repleniſhed with Sedition and Slander, was 
ſuppreſſed. | 

The Law, indeed, did not allow him the 
Advice of Counſel, either oral or written; 
and yet, it ſeems, the Court indulged him the 
| Uſe of thoſe Papers, which directed him how 
to manage his Defence ; a Favour, that I be- 
lieve the Faction never allowed their Adver- 
2 when they had any Influence on Af- 
airs. 

I muſt confeſs, T ſee no Reaſon, why a 
Priſoner ſhould not be allowed Counſel, Solli- 
citors, and all the Aſſiſtance imaginable, to 
defend himſelf; when the greateſt Lawyers 
are always employed to run him down, and 
make him appear as black as Hell, be he ne- 
ver ſo innocent. 

TT he Preamble to the Act, which allows a 
Priſoner Counſel at this Day, obſerves, that 
this was reaſonable; and, as one obſerved, 
who was tried the Day before the Act took 
Place, If it would be reaſonable the next Day, 
it was reaſonable then; and indeed, if it was 
once reaſonable, it was always ſo : Nor could 
it be any more the Intereſt of the King and 
Government, that an innocent Man ſhould 
be put to Death, than that a Traitor ſhould 
be acquitted. All poſſible Means ought to be 
allowed, to come at the Truth, whether it 
make for, or againſt the Prifoner ; and as the 
King's Council are ever employed to ſet the 
Priſoner's Words and Actions in the worſt 
Light ; unleſs he be allowed Counſel, on 2 

Other 


As to what he died for, he ſaid, He was 
never in any Plot, or knew of any but the Po- 
piſh Plot; nor had he any Deſign to have ſeiz- 
ed his Majeſty, either at London or Oxford, as 
had been ſworn againſt him; neither did he 
know any one Man, that would have ſtood by 
him, in fach an Attempt: He complained, he 
had been cloſe confined in the Tower, no one ſuf- 
fered to come at him, (though the Popiſh Lords 
had that Favour ſhewn them); and thus was ren- 
dered incapable of making a proper Defence. 

He took God to witneſs, he had ſought him 
ſeveral Times with Tears, to inform him, if 
he had tranſgreſſed at any Time, but in Word; 
declaring, That he had never heard of the 
Things ſworn againſt him, till he heard them 
from the Witneſſes Mouths at the Bar. 

Then he took great Pains, to convince the 
World he was no Papiſt in Diſguiſe, as ſome 
had ſuggeſted; and ſaid, That Haynes the 
Witneſs, and ſome other Viſbmen, did diſco- 
ver to him, That the Parliament was to be 
deſtroyed at Oxford; and, That there was a 
Deſign to murder the Lord Shaftesbury, by 
Fitzgerald and his Party: He wiſhed the 
Commons of England as well as he wiſhed 
his own Heart; and he did not underſtand 
but, when he ſerved the Parliament, he ſerved 
his Majeſty too; and let them be miſerable, 
that made the Difference between them ; for 
his Part, he never did: He came to Oxford 
with Lord Howard, whom he looked upon to 
be a very honeſt worthy Gentleman, with 
Lord Clare, Lord Paget, and Lord Hunting- 
don; and Captain Brown and Don Lewis were 
in their Company, being Lord Howard's 
Friends. | 

He took God to witneſs, he never had the 

Value of Six-pence to carry on any ed 
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In: And, notwithſtandin 


other hand, to put the beſt Conſtruction upon 
them, and prevent the Laws being ſtretched 

and wreſted to his Ruin, he ſeems to have 

but an indifferent Chance for his Life. 

I am very ready to admit, that all thoſe 
Witneſſes againſt Colledge, who had been 
Witneſſes of the pretended Popiſh Plot, were 
a Pack of mercenary Raſcals, as well as Oates, 
Bolron, Mowbray, and ſeveral others, who ap- 
peared for the Priſoner at this Trial: But as 
their Teſtimony was confirmed by other 
Gentlemen, of unqueſtionable Credit ; as Col- 
ledge actually came down to Oxford with 
others, who had armed themſelves, to defend 
the Parliament, as the Priſoner himſelf de- 


clared; as thoſe ſcandalous Ballads, Pictures, | H 


and Libels, were ſeized in his Houſe ; and as 
he ſung thoſe Ballads, and explained the De- 
ſign of the Pictures, in the moſt publick Places: 
As he diſtributed Ribbons, with the Motto, 
No Popery, No Slavery ; plainly intimating, 
that the King and Court were about to ſub- 
vert the eſtabliſhed Religion and Govern- 
ment: As he declared, that they armed them- 
ſelves againſt the Papiſts ; and in the Pictures 
and Ballads, evidently ſhewed, that by Papiſts, 
they meant the King, and Miniſtry, the Bi- 
ſhops, and all the Members of the eſtabliſhed 
Church: As the Witneſſes that ſwore againſt 
the Priſoner, had been his moſt intimate Ac- 

uaintance ; Men, whom he had ſuborned to 
Crt the Credit of the Popiſh Plot; and to 
ſupport whoſe Evidence, he actually appeared 
as a Witneſs at Lord Stafford's Trial; If all 
this be conſidered, no Man can make any 
Doubt of his Guilt ; though many Particu- 
lars, the Witneſſes ſwore, d be admitted: 
to be falſe, 

Far be it from me, to traduce any Man's 
Memory, or load him with Guilt, where his 
Crimes are not manifeſt to every impartial 
Man ; nor would I endeavour to make him 
more criminal, than he really was: I am ready 
to admit, in Favour of this Man, that it is a 


Queſtion, Whether he #new himſelf guilty of 


High-T reaſon? He could not be ignorant in- 
deed, of his ſaying and doing many Things, 
which the Law conſtrues Treaſon ; but his 
Maſters, who ſet him to work, had furniſhed 
him with a Set of Notions for their Purpoſe, 
which proved the Ruin of the unhappy Priſo- 
ner: As, that it was lawful, nay, the Buſi- 
neſs and Duty of all private Men, to arm 
themſelves in Defence of the Parliament a- 
gainſt the King, even without their Orders, 
and before they declared themſelves to be in 
any Danger ; notwithſtanding a late A& of 
Parliament then in Force, which declared, 
That if any one ſhould compaſs, imagine, or 
intend, the Death of the King, his Deſtruc- 
tion, or any bodily Harm, any Reftraint of 
his Liberty, or Impriſonment of him ; or, if 
any ſhould deſign to levy War againſt him, 
and ſignify, and declare this, by writing, 
preaching, printing, or adviſed malicious 
ſpeaking ; this ſhould be adjudged High-Trea- 
another Act of 
arliament, which declared, That it was not 
. wful for both, or either of the Houſes of 
;earliament; nor for the People, collectively 
C repreſentatively, to take up Arms againſt 


tended 
and the eſtabliſhed Religion and Government; 
I muſt confeſs, I am at a Loſs to know, againſt 
whom they were intended ; for all theſe were 
declared, by Colledge and the Faction, to be 
Popiſhly affected. The Presbyterians, and other 
Sectaries were deemed the only true Proteſtants ; 
nay, the only true Church of England: All the 
reſt were but Proteſtants in Maſquerade, ac- 
cording to the frequent and publick Declara- 
tions of Colledge and the Faction. And as to 
that Objection of the Priſoner's, Nhat could 
he, a fingle Man of no Figure, do towards ſeiz- 
ing the King's Perſon, or attacking his Guards? 
e has, in a great Meaſure, anſwered the Ob- 
jection himſelf, when he acknowledges, many 
more armed themſelves, -and came down to 
Oxford, with the very ſame View he did, 
namely, to guard and defend the Parliament, 
againſt the Encroachments of the Crown ; 
nay, he avers at his Trial, that almoſt all 
Men had furniſhed themſelves with Arms at 
that Time; and that ſcarce a Carpenter or a 
Poulterer rode out of London, without a Caſe 
of Piſtols before him: And though he en- 
larged a little here, few Mechanicks riding 
with Piſtols before them ; yet, this I can ſay, 
That the Faction having alarmed the Nation 


with an Expectation of a general Maſſacre by 


the Papiſts; the Diſſenters, and a great many 
others, that did not ſee through the Artifice, had 
furniſhed themſelves with Pocket-Piſtols, and 
Bayonets, or Daggers; and even carried them 
to Church with them, to defend themſelves, 


luded Men, when the Fright was over, actu- 


ally preſented the Writer of theſe Sheets with 
a Brace of Pocket-Piſtols, which he had pro- 


ſtion whether there were leſs than an hundred 
thouſand Men thus armed, as ſome of the Wit- 
neſſes depoſed, Let me add further, that it 
was the Opinion of Colledge and the Faction, 
T hat if his Majeſty refuſed to model his Mi- 
niſtry, as they directed, and make Laws for 
the Excluſion of a Popiſh Succeſſor, and ſecur- 
ing the Proteſtant Religion; they might ſeize 
the 4 Perſon, and compel him to ſubmit 
to their Demands. 

And, ſuppoſing ſome thouſands of theſe 
Men, thus armed, and thus principled, had 
come down to Oxford, under Pretence of de- 
fending the Parliament, and the Proteſtant 
Religion, againſt Papiſis; and who had been 
taught, that the King, the Adminiſtration, 
and all the Friends of the Government, were 
of that Number ; and in that Situation any 
Tumult, or Quarrel, had happened, and the 


were about to fall upon them, and cut their 


Government, had not been in imminent 
Danger ; and whether any thing leſs could 
have been expected, than another general Re- 
bellion, equal at leaſt to that of 41, wherein 
many innocent People muſt have been in- 
volved, who did not yet ſee through the trai- 
terous Deſigns of the Faction; and who, 
having drawn their Swords againſt the King, 


would have found it impracticable to _ 


the King : And, if theſe Arms were not in- 


againſt the King, the Adminiſtration, 33 en. 


in caſe of an Attack: And one of theſe de- 


vided on this Occaſion ; inſomuch, that I que- 


IWhig-Leaders had given out, that the Papiſts 
Throats ; whether the King's Life and the 


why 


— — 


1681. 
33 Car. II. 
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Ne Evie 
dence. 


STATE TRIALES 431 


1681. 


zz Car. II. Safety; as was 


| Opened by 


The Evie 


of this Man, and thoſe of his Principles, at 1681. 


| dels and return to their Allegiance with | 
the Rebels, a that Time, did actually prevent their breaking 33 Q. It, 


the Caſe of many in the for- 


er Rebellion. 

8 It is not, therefore, only the Laws of this 
Realm, which make it High-Treaſon, in 
private Men, to aſſemble in Arms, to ſecure 
and reform the State, without the King's Au- 
thority, much leſs againſt his Conſent) ; but 
it is impoſſible for any Government to ſubſiſt, 
if this be allowed: Nor is there a Republick 
in Chriſtendom, but would have condemned 
ſuch Subjects as Traitors, who ſhould have 
taken Arms with ſuch Views as theſe. 

If it be ſaid, It was hard to hang a Man for 
ſuch Facts, when he did not know them to be 
Treaſon; it may be anſwered, If this were 
an Excuſe, then no Man could ever be con- 
victed of Treaſon: Every Man might pre- 
tend, that he did not know what Treaſon 
was. Here were Acts of Parliament lately 
made, declaring, That no Perſon whatſoever, 
had any Coercive Power over the King; and 
his not knowing it, did not make the Fact ever 
the leſs treaſonable. That very Perſuaſion, that 
he acted according toLaw and Goſpel, in com- 
pelling the King to yield to the Demands of 
the Faction, rendered it neceſſary to make an 
Example of him: If ſuch Attempts had been 
ſuffered to go unpuniſhed, it would have been 
impoſſible to preſerve the Government, or 

revent another Rebellion. And I make no 
Manner of Doubt, but the ſteady Proſecution | 


* 


out into open Rebellion; for the Malecontents 
were never better prepared for one; no, not 
in 41. 

I ſhall conclude with obſetving, that even 
the Uſurpers, in the Year 1649, made it 
High-Treaſon to traduce and arraign their Ad- 
miniſtration: And if fo, ſurely the Faction 
can never have the Face to ſay, That their 
Champion, Colledge, had hard Meaſure in 
being condemned for High-Treaſon, who 
made it his Bu/iheſs to calumniate and aſperſe 
his lawful Sovereign, in order to render him 
odious and contemptible to his People, and 
incite another Rebellion; and actually took 
up Arms againſt him, | 

The Words of the Uſurper's Ordinance, 
which paſſed in the Year 1649, were, That 
«© Whereas the Parliament had aboliſhed 
*« Kingly Government, and reſolved that the 
People ſhould be governed by their own 
„ Repreſentatives ; It was thereby enacted, 
That whoſoever ſhould maliciouſly publiſh, by 
writing, printing, &c. that the ſaid Govern- 
ment was tyrannical, uſurped or unlawful, and 
not the Supreme Authority ; or ſhould plot, or 
endeavour to ſtir up, or raiſe Forces againſt the 
preſent Government, for the Subverſion thereaf, 
or againſt the Keepers of the Liberties of Eng- 
land, or the Council of State, or any of them, 
ſhould be deemed guilty of High Treafon. 


The Trial of SLinGsBY BETHEL, Eſq; for an Aſault and Battery on 1687, 
RokERT MasoN, at the Bridge-Houſe in Southwark, October the 5th, 3 SAR. The 


pulled off your Back. 
the 
1 the Indictment, obſerved, That in March 


1681. 33 Car. Il. 8 


N 1 H E Indictment charged the Defen- 


dant, Slingsby Bethel, Eſq; with an 
Aſſault and Battery on the ſaid Robert 

Maſon, on the 12th of March laſt, and with 
uſing theſe threatening Words to the ſaid 
Maſon, (viz.) Sirrah, I will have your Coat 


The King's Counſel, Mr. Holt, in opening 


laſt there was an Election for two Burgeſſes to 
ſerve in Parliament for this Borough of South- 
wark ; and, that the ſaid Robert Maſon was 
defired to come from Lambeth, to ſee if any 
of that Pariſh came to poll, who had not a 
Right to vote : 'That the Candidates were 
Sir Richard Howe, Capt. Rich, the ſaid Slings- 
Bethel, and Edw. Smith, Eſq; That Bethel 
ruck ſeveral Perſons that acted againſt him, 
and particularly this Maſon; and knowing 
him to be the King's Waterman, ſaid, He 
deſerved to have his Coat plucked over his 
Ears; and had the Waterman ſtruck him 
again, a great Tumult had enſued ; but he 
prudently refrained, and had taken his Courſe 
in a legal Way : And though Bethel was a 
a great Man, lately Sheriff of London, and 
Robert Maſon but a poor Waterman, he did 
not ; "ſy but an Engliſb Jury would do 
him Right. 
The Witneſſes being called, Robert Maſon 


depoſed, That as he was ſtanding on the Stairs, 
No. 22. II. 


going up to the Poll, the Defendant ſtruck 


him twenty Blows, at leaſt, with his Cane, 


and told him, he would pluck his Coat over 


his Ears; and that he replied, ſo he would his 
Maſter's if he could: That he afterwards 


ſtruck him (Maſon) ſeveral Blows with his 


| Fiſt, on the Breaſt. 


Adams, a Conſtable, alſo depoſed, That he 
ſaw the Defendant ſtrike Maſon three Shugs 
(or Blows) on the Breaſt, and heard him ſay, 
Sirrah, I will have your Coat off your Back ; 
and that Maſon anſwered, Ay ; and ſo you 
would my Maſter's if you could: And that, 
when BethePs Party came in, they cried out, 
No Abhorrers, no Abhorrers. | 

Walbroke, a third Witneſs, made Oath, 
That he ſaw Bethel thruſt the ſaid Maſon 


down the Stairs, and give him two or three 


Puſhes on the Breaſt. 

Smith, another Witneſs, depoſed, That 
Bethel brought a Multitude of People with 
him; bid Maſen come down the Steps, and 
puſhed him on the Breaſt : And two or three 
Witneſſes more depoſed to the ſame Effect. 


Bethel, the Defendant, on the other Hand, Bethel? 
brought ſeven or eight Witneſſes, who depo- Defence, 


ſed, That they were at the EleRion, and 
ſaw no Blows given by Mr. Bethel ; but that 
he ſaid to Maſon, Friend, what haſt thou to 
do here? Haſt thou any Right to poll? Pray 
go about your Buſineſs ; and gently led him 

1 | down 
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1081. down the Steps: Which the Defendant's 
33 Car. II. Counſel inſiſted, was lawful; Maſon having 
no Right to poll ; and only coming to hol- 

low, and make a Diſturbance, in Behalf of 
the other Candidates. But the Court ob- 
ſerving to the Jury, that the Battery was 
well proved, t found the Defendant 
Guilty. 


| 


BethePs Counſel afterwards moving in Ar. \g 
reſt of Judgment, That no Indictment lay 3; G I, 
for the Words; the Court ſtayed [the Judg- wy 
ment, as to that Part of the Indictment: Sh cop. 
And as to the Aſſault and Pattery, fined the jug? * 
Defendant five Marks, which he paid before 
he went out of Court: The King's Counſel 
moving, that he ſhould be taken intoCuſtody, 
till it was paid. | 


_» od. kd pow ww 


33 Car. II. 
— 


LordShaftes- 
TIO * HE Grand Jury being ſworn, among 
whom were Sir Sam. Barnardiſton 
(Foreman) Tho. Papillon, ohn Dubois, 
Humphry Edwyn, Michael Godfrey, (Brother 
to Sir E. Godfrey) Thomas Shiphard, and ſe- 
The Charge veral more of the ſame Stamp, the Lord Chief 
of the Chief Juſtice Pemberton gave them their Charge. 
— — Wherein he obſerved, That the Statute of 
25 Edw. III. had aſcertained what ſhould be 
deemed Treaſon : But that the Statute of the 
x3th of his preſent Majeſty, had gone ſome- 
thing farther, being levelled particularly a- 
inſt the Principles and Practices of ſuch 
Perſons as had cut off his Father's Head, and 
maintained a dangerous War againſt himſelf, 
to the utter Ruin and Extirpation almoſt of 
his Majeſty, the Royal Family, and his faith- 

ful Subjects. | 

That, by this laſt Act, the very Intention 
of levying War was made Treaſon; which 
was not ſo before: And the very Deſigning to 
deſtroy the King, to put a Force upon him, 
or reſtrain him of his Liberty, though not 
manifeſted by Overt-Acts, were made High- 
Treaſon, if this was evident from Words 
only; which was not held to be ſo before: 
And this was done, to prevent fuch ſeditious 
and licentious Diſcourſes, as were the Occaſi- 
on of the late Confuſions. 

That, as to the Bills to be brought before 
them, they were to conſider, if the Matter in 
them wereT reaſon within either of the above- 
faid Statutes : And if there were two Witneſ⸗ 
ſs to treaſonable Words, ſpoken at one, or 
different Times ; and if, by the Evidence pro- 
duced, there was probable Grounds, to. call 
the Perſons accuſed to an Account, That was 
as much as the Law required, to induce them 
to find the Bill, 

That it was equally a Crime to acquit the 
Guilty, as to charge the Innocent : That 

they were under a double Obligation of doing 
Right, 1. As they were Members of one 
great Body, or Society, of which the King 
was the Head: And, 2. as they were under 
an Oath, to go according to their Evidence. 
Moved, That Then a Bill of High Treaſon being exhi- 
che Evidence ited againſt the Earl of Shaftesbury, the 
mige le King's Counſel moved, that the Evidence to 


28 the Grand Jury might be given publickly in 


Court. | 
To which the Chief Juſtice anſwered, That 
this, being deſired to prevent any falſe Re- 
ports concerning the Evidence for the King, | 
s Gould not be denied: Whereupon the Jury de- 


1681, Proceedings againſt AnTHony Earl of Shafteſbury, for High Treaſon, at mm. 
the Sęſſons at the Old Baily, Nov. 24th, 1681. 33 Car. II. 


1 


33 Cu. ll. 
way 


ſired a Copy of their Oath, and withdrew ; 
and being returned, the Foreman inſiſted, 
that it was their Right to examine the Wit- h 
neſſes in private: And beſides they were ſworn 8 
to keep the King's Secrets; which, he ob- . 
ſerv'd, they could not do, if the Examination 
was publick. | 

The Chief Juſtice replied, This was not 1, d, 
their Right: The original Practice was other- tim a. 
wiſe ; and it was ſtill every Day's Practice in 
Term Time: The Evidence to the Grand 
Jury was heard in Court, if defired : He ne- 
ver knew it denied, As to their keeping their 
Counſels, that related to their Debates ; and, 
where the King himſelf diſpenſed with the 
Privacy, and deſired the Examination might 
be publick, they could be under no Manner 
of Obligation to conceal it. 

The Jury ſtill objecting, That a . publick 
Examination might prejudice the King's Af- 
fairs, and give Delinquents an Opportunity of 
getting out of the Way ; the Coutt anſwered, 
The King's Counſel, who had already exa- 
mined the Witneſſes, beſt knew that; and if 
they were not ſatisfied, it could be no Preju- 
dice to the . Affairs, they would not 
have deſired the Examination to be publick. 

Laſtly, the Jury deſiring, that it might be 
recorded, that they inſiſted on their Right of 
Examining Witneſſes privately ; the Court an- 
ſwered, they were not to record what every 
Man deſired. However, they need not fear 
but there would be Witneſſes enough of their 
Demand. 

Mr. Sheriff Pillington then deſiring, that 
the Witneſſes might be kept out of Court, and 
called in one by one ; the Court told him, A 
Sheriff had nothing to do to move Things of 
that Nature: However, the King's Counſel 
were not afraid of having their Witneſſes ſe- 
parately examined. | 

Then the Indictment was read in Engliſh, Th Bil 
which ſet forth, That Anthony Earl of Shaftes- Indiinm 
bury, late of St. Martin's in the Fields, in the 
2 of Middleſex, did, on the 18th of 
March, in the 33d Year of his preſent Maje- 
ſy, and at divers other Days and Times, at 
the Pariſh of St. Mary le Bow, in the Ward 
of Cheap, London, traiterouſly compaſs and 
imagine the Death of the King, and the Sub- 
verſion of the Government, and to levy War 
againſt his Majeſty ; and, to effect the ſame, 
did provide and prepare ſeveral armed Men 
and did traiterouſly meet and conſult with 
John Bꝛoth, and others, the King's WS 
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An Aſhcia- 
tion proved 
to be found 

in the Earl's 


Study, 


They vero, t 
dicband the 
King's 

Guards, 


To exclude 
the Duke of 
York, 
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ow to effect the ſame; and did adviſe and 
r wo Der them, to be aiding and aſſiſting to 
him in his ſaid traitorous Purpoſes: And that 
he did, at the Day and Place aforeſaid, trai- 
torouſly and maliciouſly, aſſert and declare, 
That in a ſhort Time the Parliment was to 


cc 
cc 
cc 
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and particular Forces, to follow ſuch Orders 


1681. 


1 a C * 1 . 
as we ſhall from Time to Time receive from 3 [ 
this preſent Parliament, while it ſhall be ſitt- They transfer 


ing (or the major Part of the Members of their v7 
both Houſes, ſubſcrthing this Aſſociation, | rene” ol] 
when it ſhall be prorogued or d ſevves ) 3 and Conſpiraters,' 


1 
e 


meet at Oxford; and he, having inſpected the 
Elections, and conſidered the Diſpoſitions of 
* the Generality of the Members, was ſatisfied 
the Parliament would inſiſt upon three Mat- 
ters; namely, The Bill of Excluſion againſt 
the Duke of Yor# ; the aboliſhing the 35th 
of Elizabeth; and the paſſing a New Bill, 
for the uniting Proteſtants; with divers other 
good Bills: 'To which he, the faid Earl, 
ſaid, he was certain the King would refuſe 
his Aſſent; and, therefore, he expected there 
would be a Diviſion between the 4 Fr 
Parliament : and, that many Noble Lords, 
and worthy Members of the Lower Houſe, 
did concur in the ſame Opinion ; and were 
reſolved to inſiſt on paſſing thoſe Bills: And, 
if the King refuſed, they had provided a 
Strength to compel the King to grant them. 
And, for his part, he (the ſaid Earl) had pro- 
vided ſtout Men to be commanded by Capt. 
Wilkinſon (of whom the ſaid John Booth was 
to be one:) And, that the ſaid Earl did, at 
the Time and Place aforeſaid, declare, That 
the King was a Man of no Faith ; there was 
no truſting him ; he deſerved to be depoſed, 
as well as Richard II. And, that he, the ſaid Earl, 
would never deſiſt, till he had brought this 
Kingdom of England to a Common- wealth, 
without a King: They would live as in Hol- 
land; and the King and all his Family ſhould 
be rooted out: Adding, That the King was 
falſe, unjuſt, and cruel to his People; and if 
he would not be governed by his People, he, 
the ſaid Earl, and the ſaid other falſe Trai- 
tors, would depoſe him. 5 
I. Aſeia- The Witneſſes being called, The Clerks 
tion ved Of the Council, and the Secretaries of State, 
to be fund firſt proved, that an Aſſociation was found, 
Gd Earl's Jocked up in the Earl of Shaftesbury's Study, 
pf the following Tenor (viz.) 
« A. B. do, in the Preſence of God, 
& ſolemnly promiſe, vow, and proteſt, to 
«© maintain and defend, to the utmoſt of my 
Power, with my Perſon and Eſtate, the 
true Proteſtant Religion, againſt Popery, 
and all Popiſh Superſtition, Idolatry, or 
Innovation, and againſt all thoſe who do 
<< or ſhall endeavour to ſpread or advance it 
weithin this Kingdom, I will alſo, as far 
« as in me lies, maintain and defend his 
«© Majeſty's Royal Perſon and Eſtate; as al- 
« fo the Power and Privilege of Parliaments ; 
& the lawful Rights and Liberties of the Sub- 
ject, againſt all Encroachment of Arbitrary 
They vero, to © Power whatſoever ; and endeavour entirely 
diband the “ to disband all ſuch mercenary Forces as we 
* * have reaſon to believe were raiſed to advance 


_ it; and are ſtill kept up in and about the 
„City of London, ts the great Amazement 
and Terror of the good People of the Land”. 

To exclade By the next Clauſe, they declare, They 


3 Dute of © will, by Force, exclude the Duke of York, 
k. «c and all that are popiſhly affected, from the 
Crown: And laſtly, they ſay, We do pro- 

* miſe and vow, before God, with our joint 


obey ſuch Officers as ſhall by them be ſet over 
us, in the ſeveral Counties, Cities, and Bo- 
roughs, until the next Meeting of this, or 
another Parliament ; and then will ſhew the 
„ ſame Obedience and Submiſſion to it, and 
& thoſe who ſhall be of it.” 

The aboveſaid Aſſociation having been 
read in open Court, Mr, Boch was called, 
and depoſed. 


cc 
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bury, in Fanuary laſt, by his Friend, 
Henry Wilkinſon, 
old Royaliſt, and ſerved his Majeſty, and his 
Father, in the late Wars; but miſſing the 
Preferments and Rewards he expected from 
the King, was become a Malcontent, as he 
(the Witneſs) alſo was; and they often diſ- 
courled, at Lord Shaftesbury's, of the proro- 
guing of the Parliament, the Diſappoint- 
ments of the People, and their Fears of Po- 
pery, and Arbitary Power: And that they 
had a continual Club; and converſed together 
near three quarters of a Year : 'That his Lord- 
ſhip uſed to inveigh ſharply againſt the Times 
and did not think himſelf regarded and pre- 
ferred, as he ought to have been; and expreſſed 
his Fears of Popery, and Arbitrary Power. 
That, when the Elections came on, they 
had a weekly account of ſuch Members as 
were choſen, and conſidered their Inclinations, 
and Diſpoſitions: And his Lordſhip ſaid, The 
Parliament that was to ſit at Oxford, would 
inſiſt on the ſame Things the other Parlia- 
ments had done; particularly, they would 
never grant the King Money, or aſſiſt him, 
unleſs he gave the People Satisfaction in thoſe 
Things they inſiſted on before, (viz.) The Bill 
of Excluſion: The Repeal of the 35th of Eliza- 
beth (againſt Conventicles) ; and paſſed a new 
Act, to exempt Diſſenters from thePenal Laws. 
If the King would paſs ſuch Acts, and 
ſome other wholeſome Laws for their Securi- 
ty, he believed they would grant him Mone 
for his neceſſary Occaſions : But, if he reful. 
ed this, his Lordſhip believed there would be 
a Breach between the King and Parliament. 
That the Reaſon of appointing the Parlia- 
ment to meet at Oxford, was, that the Court 
might over-awe them: That his Lordſhip 
and ſeveral other Peers, judged it dangerous 
to go to Oxford, where the Guards, the Re- 
tinue of the Court, and the Scholars, who 
uſually inclined to the Crown, might over- 
awe them; and therefore they thought it was 
fit they (the Parliament) ſhould have Guards 
ſent down thither; and accordingly, his 
Lordſhip had eſtabliſhed about fifty Men, 
Perſons of Quality, that he believed would 
nave Men along with them: That he had 
entruſted Captain H/kinſon with the Com- 
mand of theſe Men, and they were to be at 
Oxford at a certain Time; and, if there hap- 
pened to be a Breach between the King and 
Parliament, or any Violence offered to the 


theſe Men, and others that were 


pro- 


'T hat he was introduced to the Lord Shaftes- Booth's 


t. Evidence a- 


| . IF 
The Captain had been an 3 
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1631. provided by other Lords, were to repel Force | gage the Nation in another Civil War; and 7 
73 Car, II. by Force, and purge the Guards of all the Pa- | that they ſhould either make an End of Mo- M0 n. 
piſts and Tories: They were likewiſe to purge | narchy, or enſlave the Nation to Popery for *Yv 
the King's Council ; and particularly to re- | ever ; his Lordſhip anſwered, No Doubt of 
move the Earl of Worceftor, the Lords Cla-| one ; but they were ſure the Nation was on 
rendon, Halifax, and Feverſham, and Mr. | their Side: Adding, That the Deponent 
Hyde, as dangerous Perſons, who were ſup- | knew how the City were; and wherever 
ſed to adviſe the King againſt what the Par- | they ſtruck, he were ſure the Nation would. 
iament urged him to: And it was reſolved to | Some other Witneſſes depoſed, "They had 
bring the King to London, and have Things] heard Lord Shaftesbury ſpeak ſcandalouſly of 
ſo eſtabliſhed, as might preſerve them from | the King: That he took the ſame Courſes, 
Popery and Arbitrary Power. which brought his Father's Head to the Block; 
'That after theſe Debates, Captain Miltin- | and they would bring his thither: That he de- 
ſon, deſired the Deponent to be one under | ſerved to be depoſed, as much as ever King Ri- 
his Command, and to provide himſelf, and | chard II. did, &c. "Theſe laſt Witneſſes were 
his Man, with Horſe and Arms, which the | Iriſbmen, who depoſed, they had been a great 
Deponent did in March laſt, before the Par- | while maintained and ſupported by the Lord 
liament met at Oxford: That enquiring at | Shaftesbury, (who would have made them Wit 
London afterwards, how things went on at | neſſes of the Popiſh Plot, and Godfrey's Murder, 
Oxford, they found it to be as Lord Shaftes- | The Evidence for the King being conclud- 
bury had foretold ; but did not imagine, they | ed, the Grand Jury withdrew, to conſider H t Gy 
would have been fo ſoon diſſolved: That on | what Queſtions they ſhould ask the Witneſſes; J.) 4 
the Thurſday before the Parliament was diſ- | And being returned, demanded, on what Winds 
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Turbervile's 
Evidence. 


Smith's 
Evi denc Co 


folved, Captain Miltinſon told the Deponent, 
he expected a Summons that very Week, to 
go to Oxford, with thoſe Men that were liſt- 
ed under him: But News coming to Town 
on Saturday, of the Diflolution of the Par- 
liament, nothing was done. 

The King's Counſel demanding, If he had 
any Diſcourſe with Lord Shaftesbury, after 
Captain Miltinſon ſpoke to him; Mr. Booth 
anſwered, That the firſt Motion for fifty 
Men to be Lord Shaftesbury's Guard, came 
from Captain Miltinſoan; but afterwards, he 
heard the Lord * diſcourſe of it 
himſelf, at his own Houſe. 

Turbervile depoſed, He heard Lord Shaftes- 
bury ſay, There was little Good to be had of 
the King, while his Guards were about him: 
That if it was not for them, they would ſoon 
* down to White-Hall, and obtain what 
Terms they ſaw fit. 

Smith depoſed, He had been often at Lord 
Shaftesbury's, and frequently heard him ſpeak 
irreverently of the King; ſaying, He was a 
weak, inconſtant Man, and led by the Noſe, 
as his Father was, by a Popiſh Queen : That 
his Lordſhip once ſent Captain Manley for 
the Deponent, and the Captain found him at 
Mr. Beth:s Club, at the Duzcen's-Arms in 
Newgate-Street ; and that he, (the Deponent) 
immediately attended my Lord, who deſired 
him to manage the Jriſp Witneſſes, and per- 
ſuade them not to go near that Rogue Fitzger- 
ald, who was maintained by the King ; and 
that he went accordingly to thoſe Witneſſes, 
who promiſed theywouldnot go near Fitzgerald, 

That a little before the Parliament met at 
Oxford, he heard Lord Shaftesbury ſay, They 
were more reſolute than ever; for they ſaw 
plainly, the King aimed at bringing in Po- 
pery; and they had this Advantage, if he 
offered them any Violence, (as they expected 
he would,) that they had the Nation for 
them: They might lawfully oppoſe him, and 
he would meet with a very ſtrong Oppoſition; 
for all that came out of the Country, would 
be well horſed, and armed; and that, old as 
he was, he would oppoſe it to his Power: 
That the Deponent obſerving, this would en- 


Statute the Indictment was founded; and were 
told, that it was founded both on the 25 Edw. 
III. and the Thirteenth of his preſent Maje- 
15 ; and upon all other Statutes that made it 

igh-T reaſon to conſpire againſt the King; 
for it concluded contra formam Statut', which 
might be underſtood, Statuti, or Statutorum. 

Then the Jury demanded, If the Witneſſes 
were indicted ; but were told, the Proofs con- 
cerning the Credibility of the Witneſſes, 
were not properly before them : That was to 
be conſidered by the Petty Jury, at the 
Trial ; where the King might be heard, to 
defend the Credit of his Witneſſes, if any 
thing was objected againſt them : They were 
only to conſider, whether there was treaſon- 
able Matter atteſted by two Witneſſes, who 
prima facie, were to be deemed credible ; un- 
leſs they, of their own Knowledge, knew the 
contrary. . 

The Jury afterwards endeavoured to con- 
found the Witneſſes, by putting ſeveral cap- 
tious Queſtions to them ; but they ſtood to 
their Teſtimony, and anſwered very clearl 
and pertinently: Whereupon they were 5 
inſulted and abuſed by the factious Mob, that 
they were ſeveral Times forced to deſire the 
Protection of the Court; and the Chief Ju- 
ſtice let Sheriff Pillington know, that if they 
received any Hurt, he ſhould be anſwerable 
for it; but he did not ſeem very ready to 
afford them any Aſſiſtance. | 

At length Papillon, and the reſt of the 
Malcontents upon the Grand Jury, having 
brow-beaten and baited the King's Witneſſes, 
as long as they ſaw fit; the Lord Chief Ju- 
ſtice North told them, They had beſt go and 
conſider of their Evidence, Whether it was 
fitting for the King to call the Lord Shaſtes- 
bury to Account for Treaſon? Obſerving, 
that one of the Ends of the Aſſociation, found 
in his Study, was, to deſtroy the mercenary 
Forces about London and Weſtminſter, and to 
put the Government into the Hands of a Ma- 
jority of the Members of Parliament, with- 
out the King: Nor was this to be done by Act 
of Parliament, according to the Tenor of that 


Paper, Hf 
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The Jury withdrawing, returned ſome time 


33 Car. II. afterwards into Court, with an IGNORAMUS3 
Www at which the factious Mob hollowed and ſhout- 
The Jury ed, as if they had gained a notable Victory. 


Remarks 


The ſame Night, Bonfires were made in the 
"City, and the Air rung with the Cries of, 
A MonmouTH, A SHAFTESBURY, A 
BuCKINGHAM. BY: 

The Sheriffs, being of Lord Shaftesbury's 
Faction, had taken care to have a Grand Jury 
of their own Party ; Men, they were morally 
ſure, would ſcreen and favour the Earl, if they 
were not Accomplices in his Treaſons. 

The Chief Juſtice. ſeems to have forgot 
himſelf, when he ſays, a Conſpiracy to levy 
War, or to impriſon the King, and put Re- 
ſtraints upon him, were not 'T reaſon, before 
13. Car. II. for the Reader will obſerve, that 
at ſeveral Trials in this Work, the Judges 
have been of Opinion, That a Conſultation 
or a Conſpiracy to levy War, or put any Re- 
ſtraint upon the King, are, either of them, 
an Overt-A& of compaſſing and imagining 
the King's Death, by 25 Edw. III. 

The true Reaſon why the Grand Jury would 
have examined the Witneſſes privately, it is 
evident, was, to cover their own Diſaffecti- 
on; and that the World might not ſee what 
Grounds there were for charging the Earl and 
his Faction with High-T reaſon : The Aﬀecia- 
tion found in his Study, in which the Party 
agree to ſeize on the King's Guards ; to trans- 
fer their Allegiance to others, and compel the 
King to model both Church and State, as the 
Faction ſhould direct, was certainly Founda- 
tion ſufficient for them to have found the In- 
dictment, and put the Earl upon his Trial, 
had the Jury themſelves been entirely inno- 
cent; but what could be expected from Men 
that were involved in the ſame Crimes ? 

Booth's Evidence, who had been a Malcon- 
tent, and engaged ih the Conſpiracy, to ſeize 
and put a Force upon the King, was unanſwer- 
able; and ſhews, that the Deſigns of the Party 
were conformable to what had been vowed in 
the Aſſociation found in the Earl's Study. 
And we find there were five or ſix Witneſſes 
more, which charge him home with levying 
Forces, and appointing them to rendezyous at 
Oxford ; and of his threatning to depoſe his 
Majeſty, if he refuſed to be governed by them, 
which was 'T reaſon, by the Thirteenth of this 
King, if it was not by the Statute of 25 Ed. 
III: And all this Evidence is a ftrong Confir- 
mation of Colledge's Guilt, who was convic- 
ted and executed for the ſame T reaſons. 

As to that Objection, that ſome of the Wit- 
neſſes were of the 7r;fþ Nation, it may be 
anſwered, that ſeveral of them were not: And 
moſt of the Witneſſes, even thoſe of Ireland, 
were ſuch as the Lord Shaftesbury himſelf had 
picked up, ſubſiſted and maintained, to make 
them Evidence againſt other Men, of their be- 
ing concerned in the Popiſh Plot and Gedfrey's 
Murder ; in which Service, their being of the 
Iriſb Nation was no Objection to their Credit; 
and if the Party did really think they ought 
not to be credited, they can never excuſe their 
putting to Death Dr. Plunket, and ſeveral 
more upon the like Evidence: But further, as 


theſe Men were Dependants and Agents of | 
No. 22. III. | 5 


Lord Shaftesbury, no Wonder they ſhould have 2687. 
heard him talk freely of the King and Govern- 4 * > 
ment: He muſt uſe ſome Freedoms with them, 
in order todebauch them from their Allegiance, 
and form them for the ſeditious and traitorous 
Purpoſes he deſigned them. And, would any 
Grand Jury at this Day, refuſe to find a Bill, 
where 'T reaſon was poſitively ſworn by ſeven 
or eight Men, Engliſh as well as Iriſb, becauſe 
ſome of the Witneſſes were of the Iriſb Na- 
tion ? Is Truth confined to any one Nation 
or Set of People? Or could the Faction lay a 
better Claim to our Belief, than the rib? If 
they had any Reaſon to reject the Teſti- 
mony of thoſe Gentlemen, it muſt be, be- 
cauſe they knew they had ſuborned them to 
ſwear fally againſt other Men they knew to be 
innocent ; at leaſt, much more innocent than 
they knew their Friend the Earl to be. And, as 
the Court rightly inſiſted, if the Evidence had 
not been ſufficient to have induced his Peers 
to have convicted him upon Trial, it was 
however abundantly ſufficient to put him up- 
on his Trial, and fee what he could ſay in his 
Defence : And indeed we find his Lordſhip, 
after his Friends the hig Sherriffs, were out 
of Office, and he could not expect another 
packed Grand Jury, durſt not abide a freſh 
Enquiry into his Conduct but fled to Hol- 
land, from the Hand of Juſtice. | 

Nor were the City, or the Nation in ge- 
nera], even at that Time, entirely ſatisfied of 
the Earl's Innocence, notwithſtanding this 
Grand Jury had returned an Ignoramus; for, 
it appears, that Addreſſes immediately came 
from all Parts, expreſſing their Deteſtation of 
this Aſſociation ; and promiſing to ſtand by 
his Majeſty, with their Lives and Fortunes, 
againſt theſe Enemies of Monarchy and the 
Conſtitution, ID, | 

The Juſtices of Peace for 1M:ddleſex parti- 
cularly take Notice, That his Majeſty's Ene- 
mics were neither ſo numerous, or ſo formi- 
dable, as they were by ſome pretended to be; 
and deſired his Majeſty, ſince he had now 
no Cauſe to fear them, he would never be pre- 
vailed on to truſt them again. 

In the Addreſs from the Lawyers of the 
Temple, they ſay, They thought themſelves 
obliged by their Profeſſion, to declare their 
Senſe of that execrable Paper (found in Lord 
Shaftesbury's Study,) purporting a traitorous 
Aſſociation: That it was their Opinion, it 
contained groſs and apparent Treaſons, more 
manifeſtly tending to the Ruin of his Maje- 
ſty's Dominions, than the old hypocritical 
SOLEMN LEAGUE AND COVENANT, 

The City of Briſtol, in their Addreſs, declare 
their Abhorrence of all Covenants and Afocia- 
tions whatever, without his Majeſty's Appro- 
bation ; eſpecially that T reaſonable one found 
in the Earl of Shaftesbury's Cloſet : W herein 
The ſecuring the Proteſtant Religion, and the 
Defence of the King, was the Pretence; but 
the 2 of the Eftabliſhed Religion, and 
the final Deſtruftion of his Majeſty, and his 
lawful Succeſſors, was the real Deſign. 

I ſhall conclude my Remarks on. this Pro- 
ceeding, with obſerving, That the Mhigs of 
thoſe Days thought the King's Guards alone, 
though not near ſo numerous as they were in 

| 5 8 fucceeding 
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His Expla- 


nation of 


the Teſe, 


The Charge 
againſt bim. 


ſucceeding Reigns, an unlawful Force, and | Conſpiracies about that Time, to disband and 6, 


deſtructive to the Conſtitution z as appears by break them, in Defiance of their Sove- 33G%.y 
the aboveſaid Aſſociation, and their repeated | reign, | 
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The Trial of ARCHIBALD Earl of 


burgh, the 12th of December, 1681. 33 Car. II. 


land, to be taken by all Perſons on 
their Admiſſion to any Office or Place 
in the Government, the Earl of Argyle took it 
as a Privy-Counſellor, the third of November, 
having firſt declared his Senſe, and given this 
Explanation of it, (viz.) That he had con- 
& ſidered the Tc, and was very deſirous to 
c give Obedience as far as he could. He 
cc was confident the Parliament never intend- 
cc ed to impoſe contradictory Oaths ; there- 
& fore he thought, no Man could explain it, 
c but for himſelf; and accordingly he took 
« it, as far as it was conſiſtent with itſelf, 
c and the Proteſtant Religion: But he meant 
© not to bind up himſelf in his Station, and 
cc in a lawful Way to wiſh and endeavour any 
c Alteration, he thought to the Advantage 
ce of Church and State, or repugnant to the 
“ Proteſtant Religion, or his x coy oh And 
< this I underſtand as a Part of my Oath. 
'The Earl coming the next Day, to take 
the Teſt again, as one of the Commiſſioners 
of the Treaſury, produced a Paper ; contain- 
ing the Explanation, with which he had taken 
the Teſt the Day before; and refuſing to take 
it ſimply, without that Explanation, he was 
committed to the Caſtle of Edinburgh, and 
ordered to be proſecuted, as the Author of 
that Paper, by his Majeſty's Advocate: And 
an Inditment was preferred againſt him; 
ſetting forth, That notwithſtanding his Ma- 


\ Teſt having been eſtabliſhed in See. 


jeſty had beſtowed on the ſaid Earl a vaſt E- 


ſtate, which was forfeited to his Majeſty by 
the Earl's Father ; and alſo had pardoned and 
remitted to the preſent Earl, the Crimes of 
Leaſing- making, and miſconſtruing his 
Majeſty's and the Parliament's Proceedings, 
for which he had been condemned to die; 
raiſed him to the Dignity of an Earl, &c. yet 
he had not only refuſed to take the Teſt in the 
genuine Senſe, but had declared againſt and 
defamed the Act that required the taking of it; 
and to corrupt others, had drawn up his Senſe 
of it in a Libel, and diſperſed Copies thereof, 
in order to make ill Impreſſions on the People: 
That by his declaring in that Libel, He had 
conſidered the Teſt, and was deſirous to give 
Obedience, as far as he could; he inſinuated, 
he was not able to give full Obedience : By 
his ſaying, He was confident, the Parliament 
never intended to impoſe contradiftory Oaths, 
he would induce the People to believe the Par- 
liament had been ſo impious and ridiculous as 
to impoſe contradiaory Oaths: That by 
affirming, Every Man muſt explain it for him- 
ſelf, and take it in his own Senſe, all Oaths 
and Laws were rendered uſeleſs. And by his 
ſaying, He took the Teſt fo far only, as it 
was conſiſtent with els and the Proteſtant 
Religion, he maliciouſly intimated to the Peo- 
ple, That the Oath was inconſiſtent with it-| 


Argyle, for High-Treaſon, at Edin- - 1 


* 


ſelf, and the Proteſtant Rel igion; thereby 


miſrepreſenting his Majeſty and the Parlia- 232 
ment, in the higheſt Degree: And by declar- Anfever toi 


ing, That he did not mean, by taking the ſaid 
Teſt, to bind up bimſelf from wiſhing on en- 
deauouring any Alteration in a lawful Way, 
that he ſhould think fit, for advancing of Church 
and State, he did, by his Example, invite 
others to think themſelves looſed from that 
Obligation, and teach them to make any Al- 
teration, either in Church or State, as they 
ſhould think fit. And, that by his Conclu- 
ſion, (viz.) This I 228 as a Part of my 
Oath ; he invaded the Royal Legiſlative Pow- 
er, making an Act of Parliament to himſelf; 
for he who could make any Part, might make 
the Whole. 

The Earl being brought to his Trial, be- 
fore the Earl of Queensberry, Lord Juſtice- 
| General, and the Lords Nairn, Collingtoun, 
Forret, Newtoun, and Kirkhouſe, Lords of 
the Juſticiary, on the 12th of December, Sir 
George Lockhart, his Advocate, entered upon 
his Defence, and ſaid, The Words laid in the 3, 
Indiament, being offered before a publick Ju- ty Cj 
dicature, only to explain the Earl's Meaning, 
could not be interpreted a Leaſing-making 
with any ſeditious Intent; or infer any Crime, 
although he was miſtaken in his Opinion con- 
cerning the Act of Parliament; whether his 
Scruples were juſt, or groundleſs, they caſt no 
Reflection on the Act of Parliament: That, 
in the Explication, he did no where directly 
charge the Oath and Teſt with Inconſiſtency 
and Contradiction; this was made out only 
by Implication and Inference, and violently 
wreſting his Words: That his aſſerting, The 
Parliament never intended to impoſe contradic- 
tory Oaths, was an high Vindication of the 
Honour and Juſtice of the Parliament : And 
theſe Words, He was ready to give Obedience 
as far as he could, did not import, the Par- 
liament had impoſed an unlawful Oath ; but 
only ſhewed the Earl's Doubtfulneſs and Scru- 
puloſity in the Matter. As to thoſe Words, 
I think Nobody can explain it but for himſelf; 
they imported no more than, that every Man 
ought to take it in that Senſe he apprehended 
to be the genuine Senſe of the Parliament : 
And, as to his ſaying, He takes it, as far as 
it is conſiſtent with itſelf, and the Proteſtant 
Religion, he neither intended or expreſſed 
' more than, that he took it as a true Prote- 
ſtant. As to that Expreſſion, He does not 
bind up himſelf in a lawful Way, to endeavour 
any Alteration he thinks for the Advantage of 
Church or State, he thought it could never be 
inferred from the Oath, but that Perſons 
might, notwithſtanding, concur in their Sta- 
tions, in a lawful Way, in any Law, to the 
Advantage of Church and State; and, it 


would be contrary to his Allegiance, to "as 
1 the 
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as the Oath upon 


Advecate's Plea, ſaid, 1 
Aſuer to in againſt the Rebellious Principles of the laſt 


other Terms. _ 7 by 
e Words, this I under/tand as Fart of my 
9 ; he could not be ſaid to aſſume a Le- 
Native Power: His plain Meaning was, that 
is Senſe and Explication was Part of his 
Oath, not of the Law which impoſed the 
Oath: And, upon the whole, infers, That 
the ſaid Explication cannot import all, or any 
of the Crimes libelled. | 
His Majeſty's Advocate, in Anſwer to this 
hat to ſecure the Government 


Age, and the unjuſt Pretext of this; and to 
ſecure the Proteſtant Religion, and the Crown, 
the King had called a Parliament, wherein 
this excellent Teſt was made, as a Security 
againſt the old juggling Principles of the Co- 
VENANT ; wherein they ſtill ſwore to ſerve 
the King in their own Way. But the Earl, 

his Paper, had diſcovered a Way to evade 

e Teſt, ſo as no Man ſhould be bound by 
it : For, if a Man ſhould ſwear to obey only 
as far as he could, and as far as he conceived 
it conſiſtent with the Proteſtant Religion, and 
with itſelf, and reſerved to himſelf a Power 
of making any Alteration he ſhould think 
conſiſtent with his Loyalty, what Man could 
be bound ?- The Government muſt be as in- 
ſecure as before the Act was made: TheTaker 
was no further obliged than he pleaſed; but 
every Man's Conſcience (which in this Age 
included Humour and Intereſt) muſt be the 
Rule of the Taker's Obedience. 

It was the Opinion of all Lawyers and Di- 
vines, That every Oath was to be taken ac- 
cording to the Intention of him to whom it 
was made; nor was there any Danger to a 
tender Conſcience, in this Caſe, ſince there 
was no Force put upon the Earl: He took it 
to qualify him for a Place; and might have 
abſtain * | 

That the Earl was plainly guilty of contra- 
vening the Act of the 10th of James VI. 
which prohibited the writing of any Thing 
whereby his Majeſty's Government mi be 
reproached, or his Proceedings miſconſtrued, 
ſo as to create a Diſlike between the King and 
his People. For, by ſaying, He took the Oath 
only, as far as it was conſiſtent with itſelf, and 
the Proteſtant Religion; it muſt neceſſarily be 
concluded, that in ſeveral Inſtances, it was 
inconſiſtent with itſelf, and the Proteſtant 
Religion ; and nothing could be a greater Re- 
proach to the Parliament, or a greater Ground 
of Miſlike among the People : And, whereas, 
it was ſaid, theſe were only Inferences ; it was 
anſwered, There were ſome Offences, which 
the Law could only forbid in general; and 
there were many 3 as ſtrong and 
natural, and which reproached more eff 
ally than the plaineſt Defamations in the 
World. Direct Reproaches had not wounded 
the King ſo deep, as the many ſeditious Inſi- 
nuations of this Age and the laſt. 

From the Earl's Paper it muſt be inferred, 
That the Parliament had made a very ridicu- 
lous Oath, inconſiſtent with itſelf, and the 
Proteſtant Religion : That was the natural 
Tendency of the Words; they would admit 
of no other Senſe. And ſhould a Man be 


permitted, under Pretence of exonerating his 


Conſcience, to defame the Government? 1687. 
Had they not ſeen the King moſt defamed by 33 ah 
CovEnaANnTs, entered into on pretence to 
make him A GREAT AND GLORIOUusKinG ? 
by Remonſtrances, on pretence of preſerving 
the ProteſtantReligion, and his ſacred Perſon ? 
'Fhoſe of the laſt Age declared, They thought 
themſelves bound in Duty to obey the King, as 
far as that could conſiſt with their Regard for 
the Proteſtant Religion, and their Latus and 
Liberties : Which rendered all the reſt inef- 
fectual. | | | 

And, as it was Treaſon to endeayour any 
Alteration of the Government, either in 
Church or State, by a private Perſon ; This 
the Earl was juſtly charged with : For he did 
not ſay, ſuch Alterations as the King ſhould 
think fit ; or were conſiſtent with the Laws 
and Statutes of the Realm; but, ſuch as he 
ſhould concerve to be lawful : So that he was 
the ſole Judge, and his Loyalty to be the 
Standard, Nor did the Covenanters of the 
laſt Age, or the Rebels executed in this, deny 
they ought to obey the King : But they in- 
ſiſted, they ought to obey him no farther, than 
as his Commands were conſiſtent with the 
Laws of God and Nature, and with the Co- 
VENANT : And, when they were asked, Who 
ſhould be Judge of this? They ſtill made 
themſelves the Judges; and there lay the 
Treaſon. They ſeemed to tread in the Steps 
of their rebellious Progenitors ; whoſe great 
Error was, that they thought themſelves, and 
not the King, Judges of what Reformation was 
wanting in Church and State. | 

Sir John Dalrymple, another of the Earl's Reply of the 
Advocates, replied, Where a Man was bound Earl's Cone 
to take an Oath, if he gave in an Explication /* 
of the Senſe which he in his private Judg- 
ment apprehended to be the genuine Mean- 
ing; if his private Senſe did not agree with 
the Legiſlator's Senſe, then he that had Power 
to adminiſter the Oath, ought to reje& him, 
as not fulhlling the Intent of. the Law : But 
the Party could incur no other Penalty, than 
what was impoſed on the Refuſer ; which, in 
this Caſe, was no more than the Loſs of his 
Office. It was admitted, that the aſſuming 
a Power to make Laws, was treaſonable ; but 
though the Earl declared hisExplanation to be 
Part of his Oath, he never meant to impoſe 
it as Part of the Law. 

As to thoſe Words, I do not mean to bind 
up myſelf in my Station, and in a lawful Way 
to wiſh and endeavour any Alteration, &c. This 
Clauſe was ſo far from being treaſonable, that 
every good Subject ought to ſay as much. The 
Words, lawful Way, ſhewed, that by Alter- 
ations could not be underſtood treaſonable Al- 
terations ; but ſuch Alterations as the Frailty 
of human Affairs and Conſtitutions, and the 
Viciſſitude of Things conſtantly require in the 
moſt complete Forms of Government. 

It was a rational Proſpect; for, if every 
Thing were done, at preſent, that could be 
done for the Security of Religion, or Govern- 
ment, there might occur Caſes hereafter 
that might require new Remedies, and Al- 
terations, 

And what Affront was it to the Govern- 
ment, that the Parliament had 5 3 
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1681 
33 Car. 1 


— 


King's Ad- 


Docadte re- 
Jeins, 


The Court a- 
gree the Fact 
to be Treaſon, 


A Ju 
ſeworn., 


Te Farl 


Co/! Jiels 9 


Oath which the Earl was not able to take 


3 imply ? He had not written or ſpoken againſt 


it; but only was not able to diſcern the 
Grounds on which it might be ſimply taken; 
which rather implied Want of Senſe, than 
any Crime: As to the laſt Words, So far as 
it is conſiſtent, &c. he meant no more, than 
that the Parliament did not defign to impoſe 
Contradictions ; and therefore ſaid, I take the 
Teſt as conſiſtent : And it muſt be conſiſtent, 
if the Parliament did not impoſe Contradicti- 
ons ; as certainly they did not. 

The King's Adyocate replying again upon 
the Earl's Counſel, ſaid, He was not to be 
puniſhed for refuſing, but for defaming the 
Oath : If he had ſimply refuſed it, the Go- 
vernment had been in no Hazard : But he 
would retain his Places, and take the Teſt in 
ſuch Words as gave the Government no Se- 
curity : It was his defaming the Law, as ridi- 
culous and inconſiſtent with the Proteſtant 
Religion, and creating Miſunderſtandings be- 
tween the King and his People, that put the 
Earl in a worſe Condition than he that ſimply 
refuſed. Had the Earl only reſerved a Power 
of propoſing to his Majeſty wy Alterations, 
or of concurring with his Majeſty in any Al- 
terations, he might have done this very inno- 
cently ; but giving himſelf that general Li- 
berty, of wiſhing and endeavouring any Al- 
teration he ſhould think fit, was the Crime: 
Nor, would the Word /awfu/ make the Mat- 
ter better ; for the greateſt Rebel in Scotland 
would bind himſelf to a lawful Obedience, 

rovided he might be judge of the Lawfulneſs. 
The Covenant itſelf had not only the Words 
above-cited ; but they called the World to be 
the Witneſſes of their Loyalty and Since- 
TIty. 
py to riſing in Arms, or oppoſing a lawful 
Succeſſor, not a Covenanter in Scotland but 
would ſay, He would not do either, but in a 
lawful Way; and in his Station; and as it was 
conſftent with his Loyalty : But when they 
came to explain this, they would only do it 
as they thought fit : They would be Judges 
themſelves ; declaring, that defenſive Arms 
were lawful ; and, that no Prince ought to 
ſucceed to the Throne, unleſs he ſubſcribed 
the Covenant, 

And whereas it was ſaid, the Earl did not 
defign to add to theLaw, but to his Oath only ; 


he anſwered, Since the Oath was Part of the 


2 adding to the Oath was adding to the 
aw. 

The Court ſuſtaining the Libel, or Indict- 
ment, as to the Treaſon, the ſury were ſworn, 
conſiſting of the Marquis of Montroſe, ( Fore- 
man) the Earls of Middleton, Airlie, Perth, 
Dalhouſie, Roxburgh, Dumfries, Linlithgow 
the Lords Lindoors, Sinclair, Bruntiſland; and 
the Lairds of Goosford, Claverhouſe, Balna- 
moon, and Park-Gordon, 

The Witnefles being called, depoſed, that 
they ſaw the Earl give in the aboveſaid Ex- 
planation of the Teſt in Writing, which he 
refuſed to ſubſcribe : And then the Aſſize, or 
Jury, withdrawing, to conſider of the Evi- 
dence, returned ſoon after, and unanimouſly 
(or with one Voice, according to the Scots) 
found the Earl GuitLTy of the Crimes of 


Tien, Leaſing- making, and Leafing-tel- Pa 
ing. 33 Ca, 
The Sentence, however, being deferred till wy 
his Majeſty's Pleaſure was known; the Earl .. 
made his Eſcape in the mean Time, and went En 
up to London incognito ; and from thence into 
Holland ; from whence returning to Scotland 

in a hoſtile Manner, in the next Reign, he 

was taken in the Field in actual Rebellion, and 
beheaded : For the Lords of Juſticiary had 5, 
paſſed Sentence of High-T'reaſon on him ſoon edn bins 
after he fled, viz. on the 23d of December dit Af 
1681. And he was executed, in purſuance of 

that Sentence, on the zoth of June, 1685, 

at Edinburgh. 

Inſtead of any Remarks of my own, I ſhall Remus, 
entertain the Reader with the Account Doctor Li 
Sprat, late Biſhop of Rocheſter, gives of this yh Tri, 
Tranſaction, in his Narrative of the Rye- g 
Houſe Plot; who ſays, No ſooner was the 
* Parliament of Scotland adjourned, but the 
«© Earl of Argyle, firſt at Edinburgh, next in 
„ traverſing ſeveral Shires, made it his chief 
* Buſineſs to inſinuate every where, the moſt 
* malicious Prejudices imaginable, againſt 
© the whole Tenor of the Teft ; and, on 
© his Return to Edinburgh again, declared, 
© he would either not take it at all, or, with 
* a Reſerve of his own Explanation, which 
he put in Writing, and diſperſed : The 
* Contrivance of it being ſuch, as diſſolved 
all the Obligations of the Oath ; and made 
his own preſent Fancy, and private Opi- 
nion, the only Standard whereby he meant 
to be guided, in all the publick Duties of 
& his Loyalty and Allegiance. 

At length, his Majeſty's High Commiſ- 

“e ſioner, the Duke, and the Privy Council 
of that Kingdom, having been well in- 
formed of the Earl's ſeditious Carriage, in 
City and Country, and being fully con- 
cc firmed, in their Judgments and Conſci- 
<« ences, of his traitorous Purpoſes, in that 
& fallacious and equivocating Paraphraſe on 
& the Teſt, which he owned in their Pre- 
* ſence, perverting thereby the ſound Senſe, 
and eluding the Force of his Majeſty's 
«© Laws, in order to ſet the Subjects looſe 
from their Obedience; and to perpetuate 
& Schiſm in the Church, and Faction in the 
* State: Upon theſe Grounds he was de- 
5 ſervedly proſecuted before the Sovereign 
6 Tuſtice Court; and, after a full and equal 
„Trial, found guilty of Treaſon by the 
<« learned Judges, and a Jury, not only of 
< his Peers, but many of them his neareſt 
Relations: And, although the King was 
far from any Thought of taking away his 
Life; and no farther Prejudice was deſign- 
c ed him, but the Forfeiture of ſome Juriſ- 
e dictions, and Superiorities, which he and 
C hisPredeceflors had ſurreptitiouſly acquired, 
and moſt tyrannically exerciſed ; beſide the 
© Diſpoſal of Part of his Eſtate to pay his Cre- 
editors, and ſome few Donatives to thoſe he 
and his Father had formerly ruined for their 
Fidelity to his Majeſty; the Surpluſage 
* was deſigned to return and deſcend to his 
Family: But the Earl, abuſing the great 


Freedom that was indulged him in Priſon, 
5 which he enjoyed as largely after Conti ry 
1 


| | 
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60 before, fled from his Majeſty's Mer- 
cc or We the Knowledge of his Guilt not ſuf- 
ec fering him to venture on that Clemency, 
« whereof he had participated fo plentifully, 


t when he was under a former Sentence of 


« High Treaſon. , ; 
« The King, however, notwithſtanding 
cc this newProvocation, ſtill retained the ſame 


c benign Thoughts of favouring his Wife 
« and Children; and, before it was known | 


cc that the ſaid Earl had more Debts on his 
« Eſtate than the full Value amounted to 
„ (which really was his Caſe), his ny 
cc was pleaſed to give three Times as muc! 
& of the Inheritance to his Poſterity, as his 
cc Father could lawfully have done, if it had 
c never been forfeited, 

« But how ill he deſerved or requited fo 
© many Acts of Grace and Bounty, appeared 
& by his future Conduct, after his Eſcape : 


% For, inſtead of doing what his Accompli- 
ces and Dependants gave out he intended, 
«© viz. That he would humbly caſt himſelf 
cc at his Majeſty's Feet, and implore his 
« Pardon; he was no where to be found, 
<« but aſſociating with his Majeſty's impla- 
cc cable Enemies: In the Head of new 
c treaſonable Conſpiracies : Employing his 
Liberty Abroad, in maintaining traitorous 
« Correſpondencies at Home: With reſtleſs 
&« Malice exciting the Malcontents, of both 
Kingdoms, to a fatal Union againſt theLife, 
« Government, and Family of his Sovereign 
c and Benefactor. 

All which might be proved againſt him 
by Arguments as clear as the \Sun ; by his 
own authentick Letters; and by the De- 
poſitions of his principal Agents. oh 742 
Effects whereof, to himſelf, have been already 


mentioned). 


cc 
cc 
cc 
cc 
cc 


—_y 


The Trial of CHARLRS-GREORGE BoROSK I, CHRISTOPHER VRATZ, 
Jon Nx STERN, and CHARLEs-JoHN Count ConNINGSMARK, for Murder, 


at the Old Baily, London, Feb. the 28th, 1681. 


H E Indictment charged the three firſt, 
with making an Aſſault on Thomas 


Thynn, Eſq; on the 12th of that In- 
ſtant February, when the ſaid Boroski ſhot 
the ſaid Thynn with a Blunderbuſs, loaded 
with four Bullets, giving him thereby four 
mortal Wounds in his Body, of which he 
languiſhed till the x3thInſtant, and then died; 
and the ſaid Count was charged, with pro- 
curing, the ſaid three Perſons to commit the 
ſaid Murder. 

The Priſoners, being all Foreigners, were 
tried by a Jury, half Engliſb and half Foreign- 
ers; and the Indictment and Evidence inter- 
preted to them. 

The Evidence being called, William Cole, 
Mr. Thynn's Footman, was ſworn, and de- 
poſed, 'T hat as his Maſter was riding in his 
Coach from theCounteſs of Northumberland's, 
on Sunday, about eight in the Evening, being 
the 11th or 12th of this Inſtant February, he 
(the Deponent ran before the Coach with a 
Flambeaux in his Hand ; and, at the lower 
End of St. Alban's-Street, hearing a Blun- 
derbuſs go off, he looked back, and ſaw a 
great Smoak; and heard his Maſter, Mr. 


 Thynn, cry out, he was murdered ; and ſeeing 


three Horſemen riding away from the Right 
Side of the Coach, he (the Deponent) pur- 
ſued them, crying out Murder, to the upper 
End of the Hay-market. 

Willam Ellers, Mr. Thynn's Coachman, 
depoſed, That driving his Maſter from the 
Lady Northumberland's, in St. 882 
three Men came riding by the Right Side of 
the Coach, at the End of St. Alban's-Areet, 
and one of them turned about, and ſaid, Stop 
you Dog: And as the Deponent was looking 
about, the Fire was let into the Coach, upon 
his Maſter ; and the Men ran away, 


Hobbs, the Surgeon, depoſed, He was ſent 


for to Mr. Thynn, about nine on Sunday the 
No, 2.2, I 8 8 


34 Car. II. 


12th of February in the Evening, and found 
him ſhot with four Bullets, which entered his 
Body, tore his Gutts, wounded his Liver, 
Stomach, and Gall, broke one of his Ribs, 
and the great Bone below ; and that he died 
of thoſe Wounds, every one of them, as he 
believed, being mortal. 

The Coroner alſo depoſed, That he ſat on 
the Body of Mr. Thynn, and found it wound- 
ed with Bullets, as the Surgeon had ſworn, 

This Evidence being interpreted to the Pri- 
ſoners, Borosti ſaid, he could not tell how 


many Bullets were in the Blunderbuſs; he did 


not charge it, though he fired it ; he received 
it from Capt. Yratz. 

Vratz acknowledged his giving theBlunder- 
buſs to Boroskt, and Stern confeſſed he bought 
it by the Order of /ratz: That they both 
aſſiſted in loading it, and were preſent when 
Boraoski fired at Mr, Thynn. 

Vratz being asked, What Affront Mr.Thynn 
had given him; he ſaid, He heard he had 
ſpoken ſcandalouſly of the Count, who was 
his Friend, and a Man he had many Obliga- 
tions to; and therefore he ratz) took the 
Quarrel upon himſelf, and challenged Mr. 
Thynn to fight, which he refuſed ſeveral 
Times; whereupon he (Yratz) took the other 
two Men with him, to oblige him to fight ; 
and to make his Eſcape afterwards : He con- 
felled alſo, he ſtopped the Coach; but ſaid, 
Boroski fired by Miſtake ; for he bid him not 
fire, unleſs he ſhould be hindered from fight- 
ing, or making his Eſcape. 

Borosk, on the other hand, ſaid, Vratz or- 
dered him to fire, as ſoon as he ſtopped the 
Coach, | 

Stern confeſſed Yratz told him, he had a 
Quarrel with a Gentleman, and if he would 
aſſiſt him, he would make his Fortune: That 
the Captain told him alſo, he would give him 
two or three hundred Crowns, to find a Man 

5 T that 
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4 CRITICAL REVIEW of 


1681. 


34 Car. II. 
— 


The Fvi- 


dence againſt 


the Count. 


that would kill Mr. Thynn ; and before Bo- 
ro5#i came over, the Captain deſired him to 
get an Italian to ſtab a Man. 

Then the Witneſſes againſt Count Coningſ- 
mark were called: And firſt Hanſon, 'T utor 
to the young Count, depoſed, That the Count 
(the Priſoner) came into England about a 
Month before, and lodged firſt at a Corner- 
Houſe in the Hay-Market ; where he ſtaid a 
Week, keeping his Chamber all the Time : 
Nor was he known to the F _— where he 
lodged ; but went by theName of TheStranger: 
That he took a ſecond Lodging, two or 
three Streets from the former, where he ſtaid 
but two Days, becauſe the Chimnies ſmoked ; 
and removed from thence to St. Martin's- 
Lane, where he kept himſelf private, as in his 
other Lodgings: That he ſaw Captain Yratz 
at the Count's Lodgings ſometimes, who came 
into England with him. 

The Counſel demanding, If he did not car- 

a Meſſage from the Count, to the Swediſb 
. Hanſon anſwered, No direct Meſ- 
ſage: But the Count having told him, he 
heard Eſq; Thynn had ſpoken abuſively of him, 
he would fain know, what would be theCon- 
ſequence, if he ſhould call him to an Account; 
and ſeemed deſirous to have the Opinion of 
the Swediſh Envoy ; whereupon he, (the De- 
ponent) mentioned it to the Stediſb Envoy ; 
who anſwered, If the Count meddled with 
Mr. Thynn, he would have but bad Living in 


England; but what the Law was, in that 


Caſe, he could not ſay. 

The Counſel then asked him, If there was 
any Thing in that Meſſage, about marrying 
my Lady Opgle : —＋ anſwered, The 
Count enquired, If he ſhould call Mr. Thynn 
to an Account, and have an Advantage of 
him ; whether the Laws of England would 
be any Bar to his Pretenſions on my Lady 
Ogle. 3 
Then the Counſel asked Hanſon, when he 


ſaw Boroski firſt? He anſwered, He came to 


him at the French Academy, to enquire for 
Count Comingſmark, the Friday before theAc- 
cident happened: That the Count expected 
him ſometime before, and thought he had 
been caſt away in a Storm: He ſaid, he was 
an able Man, and underftood Horſes ; and he 
had a Mind to buy Engliſb Horſes, and deſigned 
this Borosꝶi, the Polander, ſhould look after 


them, and dreſs them after the German Way. 


—_— ThatBoroski came to the Deponent again 
the next Day, being Saturday, and he went 
with him to the Count's Lodgings ; who ask- 
ing him where he had been, Borosti anſwered, 
He had been toſſed about upon the Sea; and 
the Deponent left him at the Count's Lodg- 
ings. 

The Counſel demanded, What Directions 
he had about providing Borosk/ with a Sword? 
Hanſon anſwered, He had Directions the ſame 
Day, to get him a great Coat and a Sword ; 
and he provided them according]y. 

John Wright being ſworn, the Counſel 
asked him, When Borosti the Polander came 
to England? He anſwered, On Friday, the 
Tenth of this Month ; and that he went with 
him to the young Count (Brother of the Pri- 


ſoner)'s Lodgings at the Academy, where 


Boroski delivered a Letter to Mr, Hanſon ; 
and he was ordered to have the Polander thither 
again next Morning, which he did, and never 
ſaw him afterwards. | 

Dr. Frederick Harder being ſworn, depo- 
ſed, That Captain Vratz lived with Count 
Coning ſmark, and came over to England with 
him; and that, about a Month ago, Vratz 
came to the Deponent, and told him, The 
Count wanted to ſpeak with him ; and he 
went to him at his firſt Lodgings, the Corner 
of the Hay-Market. The Counſel demand- 
ing, if the Count went by his own Name, or 
was in a Diſguiſe ; the Doctor anſwered, He 
deſired to be private, becauſe he was taking 
Medicines, and would not have it known: 
He deſired therefore, to be called by the Name 
of Carlo Cuski ; and as for a Diſguiſe, he had 
a black Wig on. (I think the Count uſually 
wore his own Herd 

Several Witneſſes depoſed, That the Count 
lived privately in his Lodgings: That Cap- 
tain Yratz lodged with him ſometimes; and 
Dr. Harder uſed to viſit him. 

Watts, a Boy, depoſed, That he came to 
live with the Count ten Days before the Death 
of Mr. Thynn : And that Sunday Evening the 
Fact was done, Captain Vratx came to his 
Lord's Lodgings, as he was waiting below 
Stairs, and did not come down again, before 
he, (the Deponent) went Home, for he lay 
at his Father's. 


That the Polander was at his Lord's Lodg- 


| ings, on Saturday before the Murder, and 


dined with the otherServants ; and on Sunday 
a Sword was delivered to him, and he went 
away that Morning, with a Pair of Boots and 
the Sword under his Arm, having a new Coat 
on; and it appeared, the Polander had a Buff 
Coat under his Great Coat. 

Watts the Boy farther depoſed, That he 
came to his Lord's Lodgings, the Monday 
Morning after Mr. Thynn was killed, and he 
was packing up his Things; and his Father, 
who was a Porter, carried away two Port- 
manteaus for him ; and that the Count had a 
black Peruke on, when he went away. 

Watts, the Father, depoſed, That he car- 
ried two Portmanteaus to the Windſor Coach 
for the Count, about nine on Minds, Morn- 
ing, being the Day after Mr, Thynn was 
killed, 

Raynes a Swede, depoſed, That the Count 
lay at his Houſe at Redrif, from the Monday 
after Mr. Thynn was killed, to the Thurſday 
following; when he was carried by a Skuller 
to Deptford, the next Day to Greenwich, and 
the Day after to Graveſend. 

Then two of the King's Meſſengers were 
ſworn, who depoſed, That they took the 
Count as he was landing at Graveſend, the 
Sunday after the Murder; and that, when 
they ſeized him, he gave a ſudden Start, and 
his Wig fell off: That they carried him be- 
fore the Mayor of Graveſend, and afterwards 
to an Inn in the Town ; where he ſhewed 
himſelf under great Concern, when he was 


told, the Captain and the Polander had con- 


ſeſſed ſome Particulars; and ſaid, It was a 
Stain upon his Blood; but one good Action 
Wt 
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The Counts 


Defence . 


in the Wars, or lodging on a Counterſcarp, 
would waſh all that away. _ 

Count Coningsmark ſaid in his Defence, 
That he came into England with a Deſign to 
raiſe a Regiment to ſerve the King againſt the 
French: That he had already ſerved the King 
at Tangier, when this Polander attended him, 
and that he deſigned, at that T'ime, to bring 
him to England, to dreſs his Horſes after the 
German Way; and had actually ſent over a 
thouſand Piſtoles to buy Horſes which the 
young Count atteſted. 5 

That he had a Diſtemper broke out in his 
Arms and Breaſt, which obliged him to live 
privately, till he was cured: And beſides, 
his Equipage was not come over, and he 
could not appear like a Man of Quality, till it 
arrived. 

That he never had any Quarrel with Mr. 
Thynn ; or ever ſaw him, to the beſt of his 
Remembrance: That he provided the Po- 
lander with a Coat, becauſe he was in Rags; 
and the broad Sword was no more than what 


Servants of his Bulk and make uſually wore : 


Obſervations 


And for his Buff Coat, he had it before. 

That the Reaſon he withdrew, was, be- 
cauſe he was afraid the People would pull him 
to Pieces; they ſeeming to ſuſpect he was 
concerned in the Fact, 

Sir Francis Winnington then made his Ob- 


ef the Cunſel ſervations on the Evidence for the King, and 


en the Ei- 


dence, 


ſaid; As to the Principals, they had confeſſed 
the Fact: But could any rational Man be- 
lieve, from the Account they gave themſelves, 
that they had any Delight in killing that in- 
nocent Gentleman? There muſt be ſome 
other Reaſon for committing that barbarous 
Murder : And the Count was a very unhappy 
Man to have ſuch a Relation to the Princi- 
pals; two of whom, Vratz and the Polander, 
were of his Lordſhip's Family; and Vratz 
was with him on that very Evening the Fact 
was committed, even after it was done, And 
it made it the more ſuſpicious, that the Count 
ſhould provide Borosti with a Sword and 
Boots that very Sunday Morning he murder- 
ed Mr. Thynn; and that the Polander ſhould 
go from the Count's Lodgings with a Buff 
Coat under his Great Coat, and never return 
till the Fact was committed. 

The Court and the Jury might obſerve 
what a kind of Creature Boros#i was; how 
likely to do any thing of that kind, being at 
the Seater of ſo great a Perſon. It was 
obſervable alſo, the Witneſſes were moſt of 
them the Count's Friends, unwilling to de- 
clare the Truth, till it was with. Difficulty 
drawn from them: And where ſhould a Man 
go for the Original of this Buſineſs ? Could 
any one think it was contrived by the three 
Principals? To what End or Purpoſe ? What 
Advantage could it be to them? He muſt ſay, 
he knew no where to go for the Author of 
this villainous Fact; nor whom to accuſe as 
the prime Contriver of it, but the Count. 
At which the People ſhouted. 

Mr. Williams alſo made his Obſervations on 
the Evidence; and, beſides the Remarks made 
by Sir Francis, took Notice, That Hanſon, 
his Brother's Tutor, acknowledged that the 
Count talked of requiring Satisfaction of Mr. 


Thynn on the Lady Ogle's Account ; and en- 1687. 
quired what might be the Conſequence of it: 34 Cr. II. 
Nor had the Count given any rational Anſwer *YY 


as to his lurking and hiding himſelf, ever 
ſince he came to England. He pretended, in- 
deed, to labour under a Diſtemper which he 
would not have diſcovered; and yet, the 
next Morning after the Fact was done, he 
valued neither Diſeaſe nor Phyſick, but went 
by Water, and attempted to fly beyond Sea. 
And could any Man believe, when Vratz 
came over with him, lodged with him, and 
was every Day in familiar Converſation with 
him ; and came the Motning before, and in 
the Evening immediately after the Murder, 
and ſtaid with the Count a conſiderable Time; 
that his Lordſhip could be perfectly innocent? 
Would not any Man conclude him acceſſa 
to the Murder? And as to his pretended 
Fear of the People to excuſe his Flight, he 
knew he might, without Danger have ſur- 
rendered himſelf to a Magiſtrate, and been 
protected, if he had been innocent. 


The Chief Juſtice then gave his Directions 7:-7/x; of 


to the Jury; and obſerved, That where one 
Man ſhoots another, and two are with him, J 
who came on Purpoſe to countenance the 
Fact, it was Murder in them all. That 
Vratz and Stern acknowledged themſelves to 
be at the Murder; but ſaid they only came to 
fight a Duel with Mr. Thynn: For Yratz 
made that Excuſe, That he intended to Kill 
him fairly; and the other two were to ſtand 
by to ſee him make the heſt of it. So 
that they all came with a murdetous Intent, 
and a Murder followed, and conſequently 
_ three Principals were all guilty of Mur- 
er. 

As to Count Coningsmark, the Queſtion 
was, Whether he commanded, or gave any 
Direction, to have the Murder committed? 
for without that he could not be an Acceſſary. 

If a Gentleman has an Affront given him, 
which he ſeems to feſent; and any of his Ser- 
vants officiouſly, without acquainting him 
with it, will go and kill the Perſon they ap- 
prehend has affronted their Maſter, without 
his Knowledge, he is not guilty: And if they 
believe he did not know of it, till aſter it was 
done they muſt acquit him. 

W hereupon the Jury, after half an Hour's 
Receſs, brought in the three Principals 


GUILTY; But acquitted the Count, who De Princi- 
was ordered, however, to enter into a Recog- ry vey 
nizance with three Sureties, to appear the 75 Count 
next Seſſions, and anſwer any Appeal that acquitted. 


might be brought by Mr. Thynn's Rela- 


tions. 

The other three being brought to the Bar 
again, and asked what they had to ſay why 
Sentence of Death ſhould not be paſſed upon 
them; Vratz inſiſted, he had not had a fair 
Trial: And Stern ſaid, it was for Captain 
Vratz's Sake he was concerned in the Fact. 
And as to Boroski, he did not pretend to make 
any Apology for the Murder, looking upon 
himſelf to be under an Obligation of obeying 
his Superiors without reſerve, Wheteupon 


Sentence of Death was pronounced upon the 2 Ps 
Principals by the Recorder, the Judges be- pai c:n- 
ing gone off the Bench, they were all three 4 01d 


hanged 
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hanged in Pall- Mall, the tenth of March 
following: And Boroski, who fired the Blun- 
derbuſs, was afterwards hanged in Chains near 
Mile-End. 

As Mr. Thynm was looked upon to be of 
Lord Shaftesbury's Party, they gave out, at 
firſt, that this was another Branch of the 
Popiſh Plot, and that a general Maſſacre was 
ſtill to be expected from the Papiſt : But the 
Matter ſoon appeared to be no more than a 
Love-Affair; and that Mr. Thynn had been 


Remarks 


murdered by ſome of the Servants or Depen- | 


dants of Count Coningsmark, who had been 
his Rival when he courted the Lady Ogle, of 
which Mr. Echard gives us the following 
Account, (viz.) 


Foſceline late Earl of Northumberland, of 
the Family of Percy, dying in the Year 1670. 
left no Iſſue but the Lady Elizabeth, his 
Daughter and ſole Heir (at the time of his 
Death, about four Years of Age) who being 
a great Fortune, was, in her Minority, mar- 
ried to Henry Earl of Ogle, Son and Heir to 
the Duke of Newcaſtle ; who dying ſoon af- 
ter, left her a Virgin Widow. After which 
many People of the firſt Quality made their 
Addreſſes to her; and among the reſt Count 
Connigsmark, whoſe Pretenſions, it is ſaid, 
were countenanced by the King: But the 
young Lady, by her Grandmother's Contri- 
vance, was married privately, the Summer 
before this Accident happened, to Mr. Thynn, 
a Gentleman of ten thouſand Pound a Year 
Eſtate; who had been a Member of ſeveral 
Parliaments, and made ſome Figure both 
within the Houſe, and out of it: But, whe- 
ther the Lady herſelf did not approve of the 
Match, or was put upon it by others, ſhe 
privately went over to Holland in Michaelmas 
Term, 1681, before Mr. Thynn had ever been 
in a Bed with her, | 

W hereupon it was ſaid a Suit would be 
commenced, concerning the Validity of the 
Marriage; and that the beſt Civillians were 
retained in the Cauſe, on one ſide or other. 
And in the mean time Count Coningsmark 


| 


came over incagnito into England (as appears 7 
by the preceding Trial) and Mr. Nin was 34 . 
murdered by his Servants, in the Manner 
above related, about a Month after his Ar- 
rival: And the King ordered the Ports to be 
ſtopped, and ſtrict Search made for the Mur. 
derers, the three Principals were traced to 
their reſpective Lodgings, and apprehended 
there; and fix Days after the Count was tak- 
en at Graveſend; and they were all tried, in 
the manner above related. ö 

The Hiſtorian adds, That Stern and the 
Polander died very penitent, though their No- 
tion had for ſome time been, That Obedience 
to the Orders of their Superiors would clear 
any Man from Guilt: But Capt. Vratz ſeem- 
ed to continue in his firſt Opinion, that God 
had a greater regard to Gentlemen than to re- 
quire Punctilio's of Humiliation at their hands: 
And that it was Abſurd to think, that ſo 
many thouſand Gentlemen in the World, 
who ſtood upon their Honour and Reputation 
as well as he, ſhould be for ever damned, be- 
cauſe they could not ſtoop to Things that 
would ſpoil the Figure they made. 

Some however, according to this Hiſtorian, 
who deals pretty much in ä looked 
upon this Misfortune as a Judgment on Mr. 
Thynn, for his treacherous Behaviour to ano- 
ther Lady, remarkable for her Modeſty and 
Virtue, who had bravely reſiſted the Duke 
of Monmouth's Attacks, as being a married 
Man. Whereupon the Duke, to revenge 
this Diſappointment, applied himſelf to Mr. 
Thynn to effect what he himſelf deſpaired of 
accompliſhing ; and Thynn found Means, un- 
der Pretence of making honourable Love to 
the Lady, to debauch her, and then ſhame- 
fully abandoned her; which was reflected on 
after his Death: And it became a common 
Saying, I be had married the Lady he had bed- 
ded; or bedded the Lady he had married, he bad 
never come to that untimely end. As toꝰ the 
Lady Ogle, ſhe was afterwards married to the 
Duke of Somerſet ; and ſoon ſhewed the World 
(ſays the ſame Author) that her Worth and 
Reputation was above all Blemiſh. 


1682 The Trial of NATHANIIL THoMPsoN, WILLIAM PAIN, and Joux 4 
FARWELL, for printing and publiſhing ſeveral Libels, June 20, 1682, 44 Car 


34 Car. II. 
The Trial of 
Thompſon, 
S Co 


The Charges + 2 HE Attorney-General preferred an 


34 Car. II. 


Information againſt them, wherein 

he ſet forth, That the Defendants, 
to reflect on the Juſtice of the Nation, and 
ſcandalize the Witneſſes who gave Evidence 
at the Trial of Green, Berry, and Hill, of 
Godfrey's Murder, had written and printed 
ſeveral ſcandalous Libels; one whereof was 
entitled, A Letter to Miles Prance, concerning 
the Murder of Sir Edmunbury Godfrey: 
Wherein it was ſuggeſted, That the ſaid God- 
Frey was Fel de ſe, and did reflect on the Wit- 


neſſes and the Coroner, as though he had pay a Fine of One hundred Pounds, and to 
bribed the ury, And that in another Libel, be impriſoned till paid, 


— 


printed by Thompſon, called his Proteſtant Iu- 
telligence, he ſaid, He could make it out, by 
a Cloud of Witneſſes, that Godfrey murdered 
himſelf; whereby they had defamed the Ju- 
ſtice of the Nation, &c. : 
The Defendants confeſſing themſelves guil- ,,-:, 
ty of the Charge, and ſubmittnig to the Mer- 
cy of the Court, | 
Thompſon and Farwell were ſentenced to Sentenced 
ſtand in the Pillory in the Palace-Yard, and Ty 
to pay each of them a Fine of One hun- © 
dred Pounds: And Pain was only adjudged to 
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632. The Trial of Foxp Lord GR RV of Werk, RokRRT CHARNOCK, ANNE 


C ARNOCk, DAvID Jones, FRANCEs Jones, and REBECCA Joxxs 


» 


for certain Miſdemeanors at the Bar of the Court of King's-Bench, 


Car. I 
yes 
Lerd Grey's 
viel = November 23, 1682. 34 Car. II. 
Tie Ch N Information was brought againſt the 
e Charge, 


Defendants, in the Name of the At- 
torney-General, Sir Robert Sawyer, 
ſetting forth, That the Defendants, the 20th 
of Auguſt then laſt paſt, at Epſom, in the 
County of Surrey, did conſpire the Ruin and 
Deſtruction of the Lady Henrietta Berkeley, 
Daughter of the Right Honourable George 


| Earl of Berkeley, and to that End did ſeduce 


The Evi- 


dence, 


her from her Father's Houſe, being then un- 
der the Age of 18 Years, and in the Cuſtody 
and Government of her ſaid Father; ſolicit- 
ing her to commit Whoredom and Adultery 
with the ſaid Lord Grey, who was before mar- 
ried to the Lady Mary, her Siſter : And that, 
after they had carried the ſaid Lady Henrietta 
from her Father's, they obſcured her in ſecret 
Places, ſhifting her from Place to Place, and 
continued that Courſe of Life ever ſince; to 
the Ruin of the young Lady, and Grief of 
her Friends. 

The Witneſſes being called, the Lady Ara- 
bella Berkeley depoſed, That ſhe intercepted a 
Letter from her Siſter Harriet, to the Lord 
Grey; wherein ſhe ſaid, My Siſter Bell did 
not ſuſpeft our being together laſt Night, for 
ſhe did not hear the Noiſe. Pray come again 
on Sunday, or Monday: F the laſt, I. ball be 
very impatient. That my Lord Grey after- 
wards; told the Deponent, He had no Love, 
no Conſideration for any Thing upon Earth, 
but for the dear Lady Henrietta : And that he 
would be revenged on all the Family, if they 
expoſed her. 

The Lady Berkeley depoſed, That when 


ſhe firſt diſcovered the Lord Grey, her Son- in- 


Law, was in Love with his Siſter, ſhe ſent 
to ſpeak with him; and told him, he had done 
baſely and treacherouſly, in holding an In- 
trigue of Criminal Love with his Siſter: He 
had better have murdered her. To which he 


anſwered, He confeſſed he had been falſe and 


baſe ; but deſired her to conſider (and then 
ſhed abundance of Tears) what it was that 
made him guilty : And ſhe demanding, W he- 
ther he was, indeed, in Love with his Sifter- 
in-Law ? He fell a weeping again, and ſaid 
he was unfortunate; and if ſhe told my Lord, 
her Father, and his Wife of it, it might make 
him deſperate, and put ſuch Thoughts into 
his Wife's Head, as might occaſion their part- 
ing; and he being deſperate, he knew not 
what he might do; he might neither conſider 
Family or Relation. She replying, this would 
make him look very black in Story, he ſaid, 
That was true; but he could not help it: 
He was miſerable; and if ſne knew how mi- 


ſerable, ſhe would pity him; and was very 


importunate ſhe would keep it ſecret. 

That when ſhe acquainted her Daughter 
Harriet, that my Lord Grey had confeſſed 
the Intrigue, ſhe fell into Tears, begged Par- 
don for what ſhe had done, and promiſed ne- 


ver to. have any Converſation with her Bro- 
Ne, 22 V. 


ther-in-Law any more; but Lord Grey com- 
ing down to Durdans, my Lord Berkeley's 
Houſe in Surrey, afterwards, on Pretence of 
a Viſit, and going away again on Saturday in 
the Afternoon, her Daughter ran away after 
him the ſucceeding Night. 

Then ſeveral Witneſſes proved, That Char- 
nock and his Wife aſſiſted the Lady Harriet 
in her Flight, and took Lodgings for her, Qc. 
That ſhe lodged at Fones's at Charing-Croſs; 
and was attended and taken care of by Jones 
and his Wife: And that my Lord Grey came 
to viſit the Lady Harriet there, and at other 
Lodgings, in a Diſguiſe. 

Mr. Craven depoſed, That my Lord Grey 
ſaid, he would acquaint him with the whole 
Intrigue between him and the Lady Harriet 
(as they were a Shooting), and acknowledged 


1682. 
34 Car. II. 
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he had a great Affection for her, ever ſince ſhe 


was a Child: That when he firſt wrote to 
her about it, ſhe was very angry, and threatned 
to diſcloſe it to her Father and Mother : But 
one Day, when they were walking together, 
ſhe took his (Lord Grey's) Hand, and ſqueez- 
ed it to her Breaſt, which was the firſt time 
he perceived ſhe loved him; and from that 
Time, for a T welvemonth before ſhe went 
away, he ſaw her almoſt every Night: 
Though my Lady Berkeley put a French Wo- 
man to lie with her, yet ſhe roſe from the French 
Woman, and came to him. That it was not 
to be imagined what he ſuffered, to come into 
her Company : He had been two Days locked 
up in her Cloſet, without Meat or Drink, but 
only ſome Sweetmeats. That he had done all 
he could to divert his Paſſion, and would fain 
have avoided the bringing ſo much Infamy on 
his Family and his Lady's. He endeavoured 
to cool his Flame, by making Love to two 
other Ladies, whom he courted and enjoyed ; 
but all ſignified nothing, he could not ſubdue 
it. And when the Deponent ſuggeſted the 
Danger he might be in from the Law; he 
ſaid, he had conſidered of that, and they could 
not do any thing againſt him for it, if they 
examined the Caſe of Mrs. Heneage and Lord 
Cavendiſh. He ſaid he could not perſuade 
her, and he would not betray her; he owned 
he had her in his Power; but he would not 
part with her never to ſee her again. 

Lord Cavendiſh being in Court, ſaid, Mr. 
Graven had very impertinently mentioned his 
Name; and deſired to know, Why his Name 
was mentioned any more than the two Ladies? 
Graven replied, My Lord Grey did not men- 
tion the two Ladies Names to him. 

Lord Grey thereupon ſaid, No, nor Lord 
Cavendiſb's neither: It was all a Lie; and de- 
ſired he might ſpeak for himſelf. He pro- 
ceeded, and ſaid, No Man ever lay under a 
more infamous Accuſation: His Honour was 


at Stake; and if his Life was ſo too, he ſhould 
not be more concerned to ſave it, than he was 


to clear his Reputation. Was he guilty of the 
KL Villainy 
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34 Car. II. 


Villainy laid to his Charge, he needed no other 
Puniſhment ; he was ſure he could not have 
a worſe than the Reflection of his own Con- 
ſcience for it ; and he ought to be baniſhed 
the Society of Mankind. He confeſſed he 
was ſo unhappy as to have a very great Kind- 
neſs for the unfortunate Lady, though not a 
Criminal one, as the Witneſſes would have it 
believed. He proteſted he was no way aſſiſt- 
ing to her Eſcape or privy to it: Nor had he 
ever detained her from her Father, 'though 
he had ſuffered a Fortnight's cloſe Confine- 
ment for it. That one Day, when he was at 
a Coffee-houſe in Covent-Garden, indeed, the 
young Lady called in a Coach at the Door, 
and ſent for him; and when he came to the 


Coach fide, ſhe gave him a tedious Hiſtory of 


Lady Har- 
riet herſelf 
allowed to 
give Evi- 


dence, 


The Chief 
uſtices's 
Reflections 

en ber. 


Ile direct: 
toe Fury. 


her ill Uſage at home, which made her come 
away. He obſerved, That he acquainted his 
Lordſhip (the Chief Juſtice) when the War- 
rants were out to ſearch for her, that ſhe 
ſought only for Protection, and was willing 
to return home, if ſhe might be ſecured ſhe 
ſhould not be ill treated again: And then, 
when his Lordſhip ſaid, he (Lord Grey) could 
not protect her againſt her Father; he an- 
ſwered, She was not in his Houſe, or in his 
Cuſtody ; and his only Crime was, that he 
knew where ſhe was: And if he deſerved Pu- 
niſhment for keeping his Word and Faith 
with her, which he gave her upon her Im- 
portunity in a Letter, That he would not be- 
tray her, he muſt ſubmit to it, he could not 
do otherwiſe in Honour, 

The Lady Harriet herſclf, being ſworn, at 
the Deſire of Lord Greys Counſel, depoſed, 
That my Lord Grey had no Hand in her 
Eſcape ; ſhe had no advice from him, or any 
Body about him, to go away; nor did he fo 
much as know of it: Nor did ſhe ſee Lord 
Grey till a great while after ſhe went from her 
Father's; the firſt time was in a Hackney- 
Coach, at a Coffee-houſe Door in Covent- 
Garden: Nor did any of thoſe mentioned in 
the Information, aſſiſt her to eſcape from 
Durdans. | 

Then ſhe defired to clear her Reputation, 
and tell the Reaſon of her coming away from 
her Father's: But the Chief Juſtice ſaid, he 
ſaw no Reaſon to indulge her ſo far, unleſs 
ſhe had appeared more ingenuous in her Evi- 
dence. She had injured her own Reputation, 
and proſtituted her Body and her Honour, 
and was not to be believed. (For ſeveral Mit- 
neſſes had proved that Charnock aſſiſted her in 
her Eſcape : That he and his Wife took Lodg- 
ings for her; and that ſhe lodged at Jones's 
at Charing-Croſs, where the Lord Grey came 
to ſee her in Diſguiſe.) i 

The Lord Chief Juſtice proceeding to give 
his Directions to the Jury, ſaid, The Queſtion 
before you is, Whether there was any ſuch 
unlawful Solicitation of this Lady's Love, as 
is laid in the Information ? And whether ſhe 
was inveigled to withdraw herſelf, and run 
away from her Father's Houſe? And whether 
my Lord Grey did frequent her Company af- 
terwards? The Evidence that has been given 
you is very plain, if you believe thoſe Witneſ- 
fes that ſpeak from my Lord's own Mouth ; 
That he hath a long time ſolicited her to un 


lawful Luſt : There is nothing elſe in it, Gen | 


tlemen (that is the plain Engliſb of it all) He 4 


has enticed her to unlawful Luſt : And the 
Queſtion is, Whether my Lord Grey had any 
Hand in carrying her away ? As to that, it is 
pretty manifeſt, that his Coachman Charnch 
did carry her away, who was in his Compan 
that Night, and pretended to go to Up-Park with 
his Lord; but was ſeen in London next Morn- 
ing at Nine o'Clock: There is full Evidence 
of the Guilt of Charnock and his Wife, who 
were the Solicitors in this Buſineſs, and took 
Lodgings for her. Jones and his Wife are 
as guilty as the reſt, who contrived to keep 
her ſecret, eſpecially after Jones had promiſed 
Captain Fitzgerrald to let him ſee her : And 
whether Lord Grey was not as guilty as Char- 
nock, or any of the reſt; nay, indeed, the 
chief Mover of this ill thing, they were to 
conſider. If they believed the Evidence for 
the King, moſt certainly they were all guilty 
of the Charge, unleſs Rebecca Fones, againſt 
whom there is no Evidence. 


1682. 
Car, II. 


The Jury being about to withdraw, the Ea. of 
Lord Berkeley deſired he might have his Daugh- Berkely 
ter again: And the Chief Juſtice ſaid he muſt demands by 


have her: But ſhe ſaid ſhe would not go to 


Daughte, 


her Father ; ſhe was married to one Mr. Tur- Sie daun 
ner, Son to Sir William Turner, the Advocate, /* ' ns: 
who was there in Court: And thereupon Mr. 


Turner declared he was married to her. Ser- 
jeant Ferries then repreſented, That this 
was all a Trick, and one of the fouleſt Prac- 
tices that ever was uſed : They could prove 
that Mr. Turner was married to another Per- 
ſon before, who was {till alive, and had Chil- 
dren by her. Mr. Turner denying this, Ser- 
jeant Zeffries demanded, It he did not live at 
Bromley with a Woman as her Husband, and 
had Children by her; and being queſtioned 
for it, they did not own themſelves to be Man 
and Wife? Turner again denied it, and aver- 
red, that the Lady Harriet was his Wife; 
and he had Witneſſes in Court to prove it. 

The Lord Berkeley anſwered, "I his Court 
had not the Cognizance of Marriages ; they 
would not determine that, how ready ſoever 
he was to make it out by Witneſſes ; and de- 
fired his Daughter to be delivered to him, and 
they might take their Remedy. 

'The Chief Juſtice ſaid, He ſaw no Reaſon 
why Lord Berkeley might not take his Daugh- 
ter: But Judge Dolben anſwered, They could 
not diſpoſe of another Man's Wife: They ſaid 
they were married, and the Court had nothing 
to do with it. 


The Lady Harriet inſiſting ſtill ſhe would 


go with her Husband, the Earl of Berkeley 


ſaid, Huſwife, you ſhall go with me ; and de- 
fired again he might have his Daughter. The 
Chief Juſtice ſaid, they did not hinder him; he 
might take her: But ſhe anſwering ſhe would 


rea: C- 
go with her Husband, the Earl ſaid, Then all flat: 


eft about it? 


that are my Friends ſeize her, I charge you © Lady, in 


And there was a great Scuffle about the Lady, Hai 


and Swords drawn in the Hall: Whereupon 
the Lord Chief Juſtice coming by, ordered 
his Tipſtaff to take the Lady Harriet into 


* » « * ct 
Cuſtody, and carry her to the King's-Bench - Me 
And Turner deſiring to be committed with =“ 


her, they were both carried over to the King's- c cb. KE 


Bench Bench. 


1683. 
35 Car. ] 
— 
Trial of 
Pilkington 
Ec. 


The Charg 


The Evi- 
lence. 
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35 Car. II. 
— 
Trial of 
Pilkington, 
Ec. 


The Charge 


The Evi- 
lence. 


Bench Priſm. It was reported, Turner lay 


* with the Lady that Night at the Marſhal's 


ouſe ; but ſhe was releaſed out of Priſon 
by Order of the Court, the laſt Day of the 
Term. ; 

The Lord Grey's Counſel moving the 
Court that his Lordſhip might be diſcharged 
from his Confinement, now the Lady was 

roduced 
8 The Attorney-General anſwered, They 
deſired the Lord Grey might be forth-coming, 
in Caſe he ſhould be convicted, to receive the 
Judgment of the Court. 8 

Mr. Juſtice Dolben ſaid, The King's Coun- 
ſel did not do well, to preſs them to do what 
could not be done: They had, perhaps, gone 
further than ordinary in committing him, as 
he was a Peer; but they did it to reſtore the 


young Lady to her Liberty: And now ſhe 1682. 

appeared, and ſaid ſhe was under no Reſtraint, 3+ Cr. II. 

they could do no more. She was properly the re acl 

Plaintiff in the Writ de Homine replegiands, 

which had been brought; and they could 

not now detain his Lordſhip in Cuſtody : 

W hereupon the Lord Grey was admitted to 7,4 Ce 

Bail, at the Suit of the Lady Henrietta ade tied ts 

Berkeley. aa 
The Jury having given a private Verdict 

over Night, (viz.) T hat all the Defendants . 

. 77 rey 

were guiliy except Rebecca Jones, whom andre 

they acquitted, confirmed their Verdict in open 7 9 4: 

Court the next Morning. But the Matter c,, 

being amicably compromiſed the next Vaca- The Mztrer 

tion, no Judgment was ever prayed, or given, <<co7mJut- 

azainſt any of the Defendants. oY 


The Trial of THOMAS Pi.KinGToN and Samutr, SHuTE, Sheriffs, 


Henry Cornisn, Alderman Fox, Lord Garry of Werk, Sir Wu. 


TrnoMas PLAYER, Knt, Chamberlain of London, SiinGsByY BETHEL, 


Eſq; Francis JENKs, JohN DEAGLE, RICHARD FREEMAN, R1- 
CHARD GOODENOUGH, RoBERT Key, Joun W1CLHAM, SAMUEL 


SwINNOCK, and JohN JEKYLL, 


London. 8 May 1683. 35 Car. II. 


N Information was preferred againſt 

| the Defendants, by Sir Robert Sawyer, 
Attorney-General, ſetting forth, That 

on the 24th of June then laſt paſt, a Com- 
mon-Hall was ſummoned by Sir Fohn Moore, 
Knt. Lord Mayor of London, and thereupon 
held for the Election of Sheriffs, for the Year 
enſuing ; and that on the ſaid 24th of June, 
the ſaid Sir John Moore adjourned the ſaid 


Court, till the Twe/day following, by Procla- 


mation, and commanded all Perſons to de- 
part: But the Defendants, intending to di- 
{turb the Peace, after the ſaid Adjournment, 
did unlawfully, with many other Perſons, 
continue together, and riotouſly aſſault the 
Lord Mayor: And the ſaid P:/hington and 
$hute, by Colour of their Office, as Sheriffs, 
with the reſt of the Defendants, did continue 
the Poll, declaring to the People, that Sir 
John Moore, the Lord Mayor, had no Power 
to adjourn the Poll, and continued this great 
Tumult for two Hours, to the Terror of the 
King's Subjects, c. 

The great Queſtion being, Whether the 
Sheriffs had a Right to call, or adjourn the 
Common-Hall ? it appeared, even by Sir Ro- 
bert Clayton and the Defendants own Wit- 
neſſes, that the Lord Mayor always called 
thoſe Halls, for the Election of Sheriffs, and 
adjourned them ; and that no Sheriffs had ever 
done either. | | 

Proof alſo was made, that the Lord Mayor 
actually adjourned the ſaid Court, held on the 
24th of June laſt, from Saturday to Tueſday 
following; and when the Cryer ſaid, God 


ſave the King, the diſaffected Mob hiſſed: 


And as the Lord Mayor came out of the 
Hall, he was thrown down by them, and his 
Hat ſtruck off; and that he was in great Dan- 


ger of his Life. That when he was got out, he 
2 


Sen. for a Riot, &c. at Guild-Hall, 


commanded the People to go Home; but 
Shute and Pilkington, and the other Rioters, 
continued the Poll a great while after, not- 
withſtanding: And ſome of their Aſſociates 
cried out, No God bleſs the King ; Down with 
the Sword ; No Lord Mayor; Preſs on, preſs 
on ; God ſave the Sheriffs, And all the De- 
fendants, above-named, were proved to be 
among the Rioters. 1 

The Counſel for the Defendants, Mr. Dil Ne Defnce 
liams and Sir Francis Winnington, obſerved, 724 fy the 


p 2 efondans"s - 
That it was not proved, any of the Defen- Gg, 


Carnſel, 
dants ſpoke the Words mentioned; and ſhould F 


it be admitted that the Lord Mayor had the 


Right of adjourning the Poll, and the Sheriffs 
had not, but were in the Wrong in continu- 
ing the Poll after his Lordſhip had adjourned 
it; yet it would be heard to make a Riot of 
it, ſince they only proceeded on a Miſtake of 
their Right. 

Mr. Attorney-General obſerved on the j;, 4, 
other Side, That now the Right of the Lord 2 Re. 
Mayor to call and adjourn theſe Aſſemblies, 
evidently appeared: And that it was as much 
a Riot to continue the Multitude together, 
after they were legally diſmiſſed, as it would 
have been to call them together, when they 
had no Authority to do it: It was uſurping an 
Authority in the City, contrary to the King's 
Charter. As the chief Magiſtrate made a Pro- 
clamation for them to depart, and they ſtaid 
together afterwards, and Diforders happened, 
this was a Riot ; and if no Diſorder had hap- 
pened, it would have been a Rout, and un- 
lawful Aſſembly, if they had continued to- 
gether : And ſhould it be admitted, the De- 
tendants themſelves committed no parti- 
cular Outrage; yet their being there, and 
countenancing the Riot, made them guilty 


of it. 


The 
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A CRITICAL REVIEW of © 
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The Chief 
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refs the Ju- 
ry, 
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dants con- 
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1683. 
35 Car. II. 
— 
„ vals Tri- 


al. 
The Charge, 


. -— 


_ OOO —ͤ —-—-— — 
—— x. — — 


The Evi- 


dence, 


The Chief Juſtice, in his Directions to the 


35 Car. II. Jury, ſaid, It was no Excuſe to ſay they 


were ignorant of the Law ; it was never the 
leſs a Riot: If the Defendants were really ig- 
norant, that was to be conſidered when they 
came to ſet the Fines; but theſe Gentlemen 
could not be ignorant of this, becauſe it was 
the conſtant Practice, before their Eyes, for 
the Lord Mayor to adjourn theſe Aſſemblies : 
But though it was ſo before, they would not 
have it ſo now. They would have No Tory 
Mayor, No God bleſs the King ; but would 
bleſs only their Proteſtant Sheriffs. The King 
muſt be put out of his Throne, to put the 
two Sheriffs into it. And though it was not 
proved that any of the Defendants ſaid theſe 
Words, yet they were the Men that kept this 
Rabble together three Hours. 

The Jury withdrawing, after a ſhort Re- 
ceſs, found all the Defendants, above-named, 
guilty of the Riot: Whereupon Pilkington 
was fined 500 J. Shute 1000 Marks, Lord 


Grey 1000 Marks, Player 500 Marks, Bethel 16; 
ooo Marks, Corniſh 1000 Marks, Fenks 35 Gar, 11, 
3000 Marks, Freeman 300 Marks, God. 
enough 500 Marks, Deagle 400 Marks, Ky 
100 Marks, Wickham 100 Marks, Swinngþ 
500 Marks, and Feky/l 200 Marks. 

As many of the Defendants, as were living 
at the Revolution, and the Executors of thoſe 
that were dead, procured this Judgment to 
be reverſed by Writ of Error in Parliament: The 
They alſo preſented a Petition to King Mil. — 
liam, ſuggeſting that they were convicted of 4 l. K. 
this pretended Riot, by the Contrivance of . 
Sir John Moore Lord Mayor, Sir Dudley 
North, Sir Peter Rich, and Sir Edmond 
Saunders, late Chief Juſtice of the King's- 
Bench ; and prayed they might be excepted 
out of the Act of Grace. 

The greateſt Inducement for reverſing this 
Judgment, poſſibly, was the pretended Zeal 
of the Defendants for the Revolution, 


The Trial of Sir PAT IENCE WARD, 
Bench, the 19th of May, 1683. 35 Car. II. 


N Information was brought by Mr. 

Attorney-General, Sir Rober Sawyer, 

againſt Sir Patience Ward, ſetting 
forth, That whereas the moſt illuſtrious Fares 
Duke of York, the King's only Brother, had 
brought an Action de Scandalis Magnatum 
againſt Thomas Pilkington, for ſpeaking the 
following ſcandalous Words, Viz. He (mean- 
ing the Duke) hath burnt the City, and is 
come to cut our Throats, The ſaid Sir Pati- 
ence did falſly and corruptly ſwear, at the 
Trial between the Duke and the ſaid Pilling- 
ton, That there was no mention of the Duke 0 
York, or of cutting of Throats, while the ſaid 
Pilkington was in the Room, where thoſe 
Fords were charged to have been ſpoken : That 
the Diſcourſe about the Duke of York was 
over, before Pilkington came in, and that the 
Duke of York was not named. Whereas in 
Truth there was mention made of the Duke 
of York, and of cutting of Throats; and the 
Diſcourſe concerning the Duke of York, was 
not over, when the ſaid P:/kington came into 
the ſaid Room. 

The Witneſſes being called, Mr. Hatch de- 
poſed, 'T hat Sir Patience do poſitively affirm, 
upon his Oath, at the ſaid Trial between the 
Duke and Pilkington, That Pilkington-did not 
come in, till all the Diſcourſe was over about 
the Duke: And did further depoſe, That 
there was a Diſcourſe about burning the City 
by the Papi/ts ; and Pilkington ſaid, He hath 
burnt the City : Whereupon he (Sir Patience) 
tork him by the Shoulder, ſaying, explain your- 


feif: You mean Hubert (the Perſon that was 


hanged for firing the City ;) and Pilkington 
anſwered, Yes: And that Sir Patience did po- 
ſitivley depoſe further, That there was no 
Mention made of cutting of Throats. 

2 


for Perjury, in the Court of Ring s- «, 
35 Cr, I, 
wy 


Mr. Mood depoſed, That Sir Patience, at 
the ſaid Trial, did affirm poſitively, or upon 
his Oath, That the Diſcourſe concerning the 
Duke of York was over, before Pilkington 
came in; and that there was no Mention of 
cutting of Throats. 

Sir James Smith, Alderman depoſed, That 
Sir Patience did poſitively, or upon his Oath, 
ſay, at the aforeſaid Trial, That Mr. Pilk- 
ington was not there, while they were diſcourſ* 
ing concerning going to St. James's (the Reſi- 
dence of the Duke;) declaring the Duke was 
not tall d of : Whereupon the Chief Juſtice 
Pemberton applying himſelf to Sir Harry Tulſe, 
Sir Harry made anſwer, I am very ſorry to 
ſay it ; he was there all the while. 

Sir John Peake depoſed, 'T hat Sir Patience 
affirmed, either poſitively, or upon his Oath, 
That Mr. Pilkington was not by, while the 
Duke of York was mentioned. | 

Sir Thomas Field depoſed, That Sir Pa- 
tience did ſay, what Mr. Pilkington was not 
in the Room, Then any thing was ſpoken relat- 
ing to the Duke of Vork. 

Sir Francis Butler, who was Foreman of 
the Jury, at the Trial between the Duke and 
Pilkington, depoſed, That the great Queſtion 
at that Trial was, J/hether the Words (firing 
the City) related to the Duke of York, or not © 
And Sir Patience depoſed, They did not re- 
late to the Duke of York, and would prove 
that Alderman Piltington was not in the 
Room, while they diſcourſed of the Duke of 
York ; that this he ſwore poſitively, to the 
beſt of his Remembrance ; he heard no Qua- 
lification : That after the Jury went out of 
Court, they debated the Matter among them- 
ſelves; and they ſhould have laid a little more 


Weight on the Evidence of Sir Patience, Ad 
| e 


447 


the STATE 


1683. he had not ſworn, That when Sir William 

3; c. II. Hooker took ſome Exceptions at Pilkington's 
Pilki 

Sir Patience) laid one Hand upon Pilking- 
ho Mouth, * the other upon his Breaſt, 
and demanded alſo, What do you mean ? And 
Anſwer was made, Hubert, This made the 
Jury believe his Evidence ought to be ſet 
aſide. 
Sir Harry Tulſe, Alderman, depoſed, That 
on the 1oth of April, according to an Order 
of Court made the Day before, they (the 
Aldermen) met at Guildball, where were pre- 
ſent Sir William Hooker, Sir Patience Ward, 
Sheriff Pilkington, and himſelf: And Alder- 
man Pilkington ſaid, He burnt our City, and is 
come (or will come) to cut our Throats. This 
Evidence he (Sir William 1 gave at the 
Trial between the Duke and Pilkington ; and 
now averred that it was true. He teſtified 
further, That he was asked at that Trial, 
What was the preceding Diſcourſe ? He an- 
ſwered, It was concerning an Order for going 
to St. James's, or to the Duke of York; ſome 
complained of that Order, and would have 
had it re-debated : W hereupon he (Sir Harry) 
anſwered, It was too late now, for the Court 
had agreed it; and then Pilkington ſaid thoſe 
Words, He hath burnt our City, and is come, 
or will come, to cut our Throats. 
It being demanded of Sir Harry, if the 
Duke was named ? He anſwered, he could 
not poſitively fay he was named at that T ime ; 
for the Debate was about the Order made, to 
congratulate the Duke of York, or of going 
to St. Fames's ; one of them he was ſure was 
named, | 
The Chief Juſtice demanding of Sir Harry, 
who he underſtood Pilkington meant, when he 
ſaid, He is, or will, come to cut our Throats ? 
Sir Harry anſwered, In his Opinion it was 
the Duke of York. 
Sir William Hooker depoſed, That Pilking- 
ton, ſtanding at the End of the Table, in the 
Room where the Aldermen were met, did 
ſay, Hath he burnt the City! and is he come to 
cut our Throats ? 
It being demanded, If the Duke of York 
was named? Sir Villiam anſwered, he (Sir 
William) did name the Duke of York to Pilk- 
ington, after thoſe Words were ſpoken : And 
being further asked, If it was plain, Pilkington 
meant the Duke of York, when he ſaid thoſe 


TRIALS. 


appear more plaih ; for the Diſcourſe was a- 1683. 
bout that Matter, and nothing elſe ; and that 35 Ca. II. 


Words, and asked, What do you mean He Sir Patience Ward was there all the Time. 


The Defendant's Counſel urged in his Be- The Defence, 
half, That Sir Patience did not ſwear an 
Thing poſitively, at the Trial between the 
Duke and Pilkington, but qualified his Evi- 
dence, by ſwearing, As he believed, or, ac- 
cording to the beſt of his Memory, and conſe- 
quently could not be perjured ; and brought Evidence for 
ſeveral Witneſſes, and ſome that took Notes 3 28 
at that Trial, who teſtified, That Sir Patience 
frequently made Uſe of qualifying Expreſſions 
at that Trial, (viz.) As he believed, or re- 
membered.---T hey brought alſo a great many 
Witneſſes to ſwear, That Sir Patience was a 
Gentleman of a fair Character, and not likely 

to perjure himſelf, | 

But after the Defendant's Counſel had pro- 
duced all their Witneſſes, the King's Coun- 

ſel called Sir Francis Let, who was upon the 
Jury between the Duke and Pilſington; and 

Sir Francis being ſworn, gave the following 
Account of the Matter, (viz,) That Sir 
Patience did ſwear at that Trial, That Mr. 
Pilkington was not in the Room, when the Diſ- 
courſe concerning the Duke of Y ork was men- 
tioned : And did afterwards ſwear, That when 
Mr. Pilkington 2 He hath burnt the City, 

he (Sir Patience) clap'd one Hand on his Mouth, 
and the other on his Breaſt, and bid him ex- 
plain himſelf, who he meant? Hubert? That 

Sir Francis Butler, the Foreman, thereupon 
jogged him (Lee) and bid him take Notice 

of that: And that they did infer Mr, P;l- 
ington muſt mean the Duke of York ; for 
elſe why would Sir Patience have ſtopped his 
Mouth! | 

The Chief Juſtice having ſummed up the 
Evidence, the Jury withdrew, and after ſome 
Time, brought the Defendant in GuiLTy ; His con- 
who, having ſome Intimation, that it was in- victed. 
tended to ſet him in the Pillory, thought fit 
to abſcond. 

I ſhall make no other Obſervations on this remarks, 
Trial ; but that Sir Patience was evidently 
perjured, in the "Teſtimony he gave at the 
Trial between the Duke and Pilkington ; by 
depoſing, in one Part of that Trial, That 
Pilkington did not come in, till the Diſcourſe 
concerning the Duke was over; and in ano- 
ther, that he ſtopped his Mouth for reflecting 


Words? Sir William anſwered, Nothing could 


| on the Duke, and asked what he meant ? 


632-3 The Trial between the King and the City of London; on an Information 1632-1. 


in the Nature of a Quo Marranto, in the Court of King's-Bench, in the 
Years 1682 and 1683. 35 Car. II. | 


35 Car. II. 
— 

The King 

«nd the City, 


| HIS Cauſe was argued firſt in Hilla- 
| ry-Term, 1682-3, by Mr, Solicitor 


Finch, (afterwards Earl of Aylesford) 
for the King ; and by Sir George Treby, Re- 
corder of London, fer the City. And in 
Eaſter-Term, 1683, by Sir Robert Sawyer, 
1 for the King; and by 


Mr. Pollexfen, for the City. And in Trinity- 
Ne, 23. I. | 


— nd 


| Term, 1683, 35 Car. II. Judgment was 
given againſt the City. | | 


The Information ſets forth, That the Mayor 973-1ferma- 
and Commonalty, and Citizens of the City of tin 
London, by the Space of a Month, and more, 
before the Information preferred, uſed, and 
yet did claim to have and uſe, without any 

5 X lawful 


— 


— 
- <a 
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1682-3. lawful Warrant orRegal Grant within the ſaid , nued to the 10th of January, 32 Car. II. an 
35 Car, I. City of London and Liberties, the Liberties 


Reply, 


and Privileges following: I, To be of them- 
ſelves a Body Corporate and Politick, by the 
Name of Mayor and Commonalty, and Ci- 
tizens of the City of London. adh, To con- 
ſtitute Sheriffs of the ſaid City and County of 
Middleſex : And 3dly, That the Mayor and 
Aldermen of the ſaid City ſhould be Juſti- 
ces of Peace there : All which Liberties, 
Privileges, and Franchiſes, the ſaid Mayor, 
Commonalty, and Citizens, did uſurp on the 

King. 
To which the ſaid Mayor, Commonalty, 
and Citizens appear by their Attorney, and 
1/t, That the ſaid City hath been a 


| plead. 
Body Corporate and Politick Time out of 


Mind ; and that their Liberties and Franchiſes 
have been confirmed by the Statute of Magna 
Charta, and many ſubſequent Statutes there 
enumerated: And by this Warrant they claim 
to be, and are, a Body Politick, &c. and tra- 
verſe their uſurping on the King. 2dly, As 
to their conſtituting Sheriffs, they plead, T hat 
King John, on the 5th of Fuly, in the firſt 
Year of his Reign, granted them the Power 
of electing and conſtituting Sheriffs of London 
and Middleſex, in perpetuum. 3dly, As to 
the Mayor and Aldermens being Juſtices of 
Peace, they plead, That King Charles I. by 
his Letters Patents, dated 18 O4. 14 Car. I. 
granted, that the Mayor and ſuch Aldermen 
as had been Mayors, ſhould be Juſtices of 
Peace. 

To this Plea Mr. Attorney-General repli- 
ed: And as to their being a Body Politick and 
Corporate, takes Iſſue, that they never were 
a Body Corporate And then pleads over, 
That the Mayor, Commonalty, and Citizens, 
aſſuming to themſelves to be a Body Politick 
and Corporate; and by Reaſon thereof, to 
have Power to aſſemble, and make Laws and 
Ordinances, not contrary to the Laws of the 
Kingdom, for the be ter Government of the 
City and Citizens, and for preſerving the 
King's Peace under Colour thereof ; but re- 
ſpecting only their private Gain, and againſt 
the Truſt in a Body Corporate, aſſumed an 
unlawful Authority to levy Money on the 
King's Subjects, to their own Uſe, 4 Colour 
of Laws, by them de facto made; and in 
Proſecution of ſuch unjuſt Power, did, on the 
I7th of September, 26 Car. Il. make a certain 
Law for levying ſeveral Sums of Money on 


all the King's Subjects, coming to the pub- 


lick Markets within the City, to ſell their 
Proviſions, viz. For every Horſe Load of 
Proviſions brought to be ſold, 2 d. per Day: For 
every Dorſer of Proviſions, 6 d. per Day: For 
every Cart Load, drawn with three Horſes, 
4 d. per Day ; and if drawn with more than 
three Horſes, 6 d. per Day: And that theſe 
Sums ſhould be paid to the Uſe of the City, 
And if any refuſed to pay, to be removed 
from his Place in the Market : And that by 
Colour of this Law, the Mayor, &c. had, for 
ſeven Years after the making it, received di- 


vers great Sums, amounting to 5000 J. in Op- 


preſſion of the King's Subjects. 
And further, Whereas a Seſſion of Parlia- 
ment was holden by Prorogation, and conti- 


teſtant Subjects, had received Interruption: 


ings, Cc. That theſe Cuſtoms, Liberties and 


d 1682. 
then prorogued to the 20th of January then 3; Gar, IL 


next; the Mayor, Commonalty, andCitizensg, wry 
13 January, 32 Car. II. in their Common. 
Council, unlawfully, maliciouſly, adviſed] 

and ſeditiouſſy, and without any lawful Ay. 
thority, aſſumed to themſelves an Authority 
of Cenſuring and Judging of our ſaid Lord the 
King, and the Prorogation of Parliament, ſo 
made by him; and did vote and order a pe- 
tition to be preferred to the King, ſetting 
forth, That by the ſaid Prorogation, the Pro- 
ſecution of the publick Juſtice of the King- 
dom, and the making neceſſary Proviſion for 
the Preſervation of the King, and of his Pro- 


And that the ſaid Mayor, Cc, in Common- 
Council aſſembled, did unlawfully, maliciouſly, 
adviſedly, and ſeditiouſly, and with Intention 
that the ſaid Petition ſhould be diſperſed 
among the King's Subjects, to induce an Opi- 
nion in them, that the King, by prorogueing 
the Parliament, had obſtructed the publick 
Juſtice ; and to incite the King's Subjects to 
a Hatred of his Perſon and Government, and 
to diſturb the Peace of the Kingdom, did 
order the ſaid Petition to be printed; and the 
ſame was printed accordingly, to the Intent 
and Purpoſe aforeſaid. 

By which the Mayor, Commonalty, and 
Citizens aforeſaid, the Privilege, Liberty, and 
Franchiſe of being a Body Politick and Cor- 
porate, did forfeit : And afterwards, for the 
Time in the Information ſpecified, that Li- 
berty and Franchiſe of being a Body Politick, 
did uſurp upon the King, &c. And as to the 
other two Pleas, (viz.) The having Sheriffs, 
and Juſtices of Peace, the Attorney-General 
imparles to Michaelmas Term. Nor did he 
ever proceed on this Part of the Information. 

The Mayor, Commonalty, and Citizens, Nu. 
thereupon rejoin, and fay, That the Pleas by 
the Attorney pleaded, are inſufficient to ex- 
clude them from being a Corporation. 

That no Act, or By-Law of the Common- 
Council, is the Act of the Body Corporate. 

That they never took upon them, by an 
— Authority, to tax the King's Sub- 
jects. 

That there have been, Time out of Mind, 
publick Markets in the ſaid City, of which the 
Mayor and Commonalty were ſeized in Fee ; 
and have at all Times, at their ownCoſts, pro- 
vided Stalls, Standings, and other Accommo- 
dations for the Market-People ; and received 
reaſonable Tolls and Rates of Perſons reſort- 
ing to the ſaid Markets, for their Stalls, Stand- 


der, 


Privileges, have been confirmed to them by 
Magna Charta, and other ſubſequent Statutes. 

That by Reaſon of the burning the City in 
1666; and the Alterations in the Market- 
places occaſioned thereby, for the eſtabliſh- 
ing and reſettling the Markets within the ſaid 
City, the Common- Council did, 17 September, 
26Car. II. make an Ordinance, That the Rates 
and Sums in the Replication mentioned, ſnould 
be paid to the Uſe of the ſaid Mayor, Com- 
monalty, and Citizens; or, upon Refuſal, to 
be removed out of the Market: And aver, 


that theſe are all the Rates and Duties e 
an 


dur-rejoi. 


the STATE 
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and were reaſonable Sums; and theſe they 


had demanded and received, to defray the 


harges of erecting Stalls, Shelters, and other 
Necclfaries for he Market-People ; and the 
Amendment, Paving and Cleanſing the ſaid 
Market-places, as was lawful for them to do. 

As to the other Matter alledged by Mr. At- 
torney, That there had been an helliſh and 
execrable Plot proſecuted by the Papiſts, to 
deſtroy the King and Government, and the 
Proteſtant Religion : That Juſtice Godfrey, 
who took the Examination of the Witneſſes, 
and of the burning the City, had been mur- 
dered by the Conſpirators, for which Murder 
Green and others had been hanged : 'T hatCo/e- 
man had been executed for the Conſpiracy ; 
and five Popiſh Lords impeached, and ſent to 
the Tower for the ſame : That the King, in 
hisSpeech to the Parliament, had recommended 
to them the further Examination of that Con- 
ſpiracy, declaring, He thought neither himſelf 
or them ſafe, till that Matter was gone through; 
and therefore, that it was neceſſary that the 
ſaid Lords in the Tower ſhould be brought to 
their Trials, that Juſtice might be done. And 
the Parliament had addrefled the King, de- 


_ claring their deep Senſe of the fad Condition 


of the Realm, occaſioned by the Conſpiracies 
of the Papiſts; and that a ſolemn Faſt might 
be kept thereupon, which was kept accord- 
ingly, by Virtue of his Majeſty's Proclama- 
tion, And divers Bills were prepared for Pre- 
ſervation of his Majeſty's Subjects. 

That theſe Impeachments and Bills being 
thus depending, the Parliament was prorogued 
the ſaid 10th of January; by Reaſon whereof 
the Citizens were much diſquieted with the 
Senſe of the Danger threatning the King and 
Government, by Reaſon of the Conſpiracies 
aforeſaid, affirmed and declared both by the 
King and Parliament: And conceiving no 
better Means to prevent them, than by the 
Sitting of the Parliament ; and it being law- 
ful to petition his Majeſty. 

The Mayor, Sir Patience Ward, and the 
Aldermen and Commons inCommon-Council 
aſſembled, did cauſe the Petition mentioned, 


to be drawn; and after it was preſented to 


Sur-rejoin= 
der, P 


the King, cauſed it to be printed, for the 
Satisfaction of the troubled Minds of the Ci- 
tizens ; and traverſe the Writing, or making 
any other Petition ; or making this to any 
other End or Intent than they had pleaded, 

Mr. Attorney ſur-rejoins, and ſays, That 
the Mayor, &c, were not feized of the 
Markets; nor provided Stalls, Sc. at their 
Charges: And that the ſaid Rates were not 
reaſonable. 

And for Plea, ſays, That by a Statute of 
22 Car. II. it was enacted, 'T hat Places for 
Markets ſhould be ſet out, and 2 d. per Chal- 
dron upon Coals, for the Charges of that, and 
many other Things, was given; and they 
received great Sums out of that Duty, for the 
Purpoſes aforeſaid ; and yet, for their own 
private Lucre, they took the Money impoſed 
by the ſaid Ordinance: And traverſes, that 
the Mayor and Citizens have, Time out of 
Mind, taken Tolls, Rates, e. 

As to the Plea of the Mayor, Commonalty, 


and Citizens, pleaded to the Reſidue of the 


3 


Attorney's Matter, aſſigned for a Forſeitute: 


the Attorney, by Proteſtation, ſaith, That 35 Cu. I. 


the aforeſaid Prorogation of the Parliament 
was for urgent Cauſes, concerning the Good 
of the Kingdom ; and that the Proſecution 
of publick Juſtice was not interrupted thereby 
And demurrs to the ſaid Plea of the Mayor, 
Sc. pleaded to the Petition. 

The Mayor and Commonalty, as to the 
making the ſaid Ordinance, for the Payment 
of Money by thoſe that come to the ſaid 
Markets, ſay, as before, That they had, Time 
out of Mind, been accuſtomed to receive 
reaſonable Tolls, c. And for this they put 
themſelves upon the Country, &c. 

And as to the Plea pleaded by the Mayor, 
Sc. to the Reſidue of the Matter, by the At- 
torney-General, and aſſigned for a Forfeiture, 
they join in Demurrer. 

The firſt Argument was in Hillary- Term, 


1682-3, 35 Car. II. by Mr. Solicitor, who Str: 


obſerved,” I hat there were theſe four Queſtions 
in the Caſe, 1. Whether any Corporation 
could be forfeited? And he held it might. 

2. Whether the City of London differed 
from other Corporations, as to Point of For- 


feiture ? And he held it did not. 


3. Whether any Act of the Mayor, Alder- 
men, and Common-Council, be ſo much the 
Act of the Corporation, as it could make a 
Forfeiture? And he held it might. 

4. Whether the Acts by them done, in 
making the By-Law, and receiving Money by 
it: Or in making the Petition, and cauſing 
it to be printed and publiſhed, be ſuch Acts as 
would make a Forfeiture of the Corporation ? 
And he held they were. 

The Recorder, Sir George Treby, who ar- 
gued for the City, endeavoured to ſhew, 
1. That a Corporation could not be forfeited, 
and that- London had greater Privileges than 
any other Corporation, 2. That no Act of 
the Mayor, Aldermen, and Common-Coun- 
cil, could occafion a Forfeiture ; and 3. That 
neither by levying Tolls and Rates on the 
Market-People ; nor by their petitioning the 
King, had they incurred a F or stufe. 


Theſe Points were argued again in Eafter- A. Atterney 
Term, 1683, 


35 Car. II. by Mr. Attorney 
for the King, and by Mr. Pollexſen for the 
City ; but the Arguments being drawn out 
to an TT ao. I ſhall only recite 
the Judges Opinion of them, when they gave 
Judgment for the King, in Trinity-Term fol- 
lowing. 

Mr. Juſtice Jones, Mr. Juſtice Raymond, 
and Mr, Juſtice J/ythens, being inCourt, Mr. 
Juſtice Fones pronounced the Judgment, de- 
claring that the Lord Chief Juſtice Saunders 
(who was then ill) and the whole Bench were 
of the ſame Opinion, and had all agreed. 

1. That a Corporation, Aggregate, might 
be ſeized, That the Statute of 28 Ed. III. 
cap. Io. was expreſs, That the Franchiſes and 
Liberties of the City, upon ſuch Defaults, 
ſhould be taken into the King's Hands. And 
that Bodies politick may offend, and be par- 
doned, appeared by the general Article of 
Pardon, 12 Car. II. Whereby Corporations 
are pardoned all Crimes and Offences. And 
the Act for regulating Corporations, 13Car. II. 

| which 


1682-3, 


Rebutter, 


Argued by 


Sir George 
Treby. 


M. Pollex- 
ft en, 


The Judges 


Opinions. 
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A CRITICAL REVIEW of 


1632-3. which provides, That no Corporation ſhall 
35 Car. II. be avoided, for any Thing by them miſdone, 
— vor omitted to be done; ſhews alſo, that their 
| Charters may be avoided for Things by them 
miſdone, or omitted to be done, 
2. That the exacting, and taking Money, 
by the pretended By-Law, was Extortion, and 
a Forfeiture of the Franchiſe of being a Cor- 
ration, 
3. That the Petition was ſcandalous and 
libellous, and the making and publiſhing it, a 
Forfeiture, ; 
4. That the Act of the Common-Council, 
was the Act of the Corporation. | 
5. That the Matter ſet forth in the Record, 
did not excuſe, or void thoſe Forfeitures, ſet 
forth in the Replication. 
6. That the Inſormation was well founded. 


Fudgment And gave Judgment, THAT THE FRAN- 
again the CHISE SHOULD BE SEIZED INTO THE 
2 KINxG's HAN ps; but the Entry thereof re- 

ſpited, till the King's Pleaſure was known. 
And as to the Iſſue joined, to be tried by 
the Country, (viz.) The claiming to have 
and conſtitute Sheriffs ; and as to the Mayor 
and Aldermen's being Juſtices of the Peace, the 
Attorney-General declared, he would not pro- 

ſecute that Part of the Charge, 

Proceedings Some few Days after Judgment was given 
Sg wa % againſt the City, a Common-Council aſſem- 


bled, and drew up a Petition to his Majeſty ; 
in which they expreſſed. their hearty Sorrow 
for the Miſgovernment of the City, of late 
Years; whereby the Citizens had fallen into 
his Majeſty's Diſpleaſure, which had occaſi- 
oned a Quo Warrant, and Judgment againſt 
them; and that they were thankful theJudg- 
ment was not yet entered up, and begged his 
Majeſty*sPardon for all their Offences, promiſ- 
ing conſtant Loyalty, and a regular Admi- 
niſtration of the Government of the City for 
the Future. 

This Petition, being preſented to his Ma- 
jeſty, at a Council held at VMindſor, the 18th 
of June, by the Lord Mayor, Sir William 
Pritchard, attended by ſome other Loyal Al- 
dermen and Citizens, they were anſwered, 
That for the Sake of ſo many of the preſent 
Magiſtrates, and other eminent Citizens, that 
were of undoubted Loyalty, his Majeſty would 
ſhew the City all the Favour they could rea- 
ſonably defire; and though Judgment had 
been obtained on a Quo Warranto, he did 
not intend to prejudice them in their real 
Properties or Cuſtoms ; and ſhould not reject 
their Suit, if they agreed to the following 
Terms, (viz.) That no Lord Mayor, She- 
riff, Recorder, Common Serjeant, Town- 
Clerk, Coroner, or Steward of the Borough 
of Southwark, ſhould be admitted to exerciſe 
their reſpective Offices, before his Majeſt 

approved them; and if they were Gee, 


the City ſhould proceed to another Choice; 1687 
which if the King diſliked, he might appoint 33 Gl, 
the ſaid Officers himſelf ; with ſome other les 
material Alterations : That theſe Regulations | 
being ſubmitted to, his Majeſty would not only 
pardon the City, but confirm their Charter, 
And on the other Hand, if they did not ac- 
quieſce in this, his Majeſty had ordered the 
Attorney-General to enter the Judgment on 
the Saturday following. 

A Common-Council being called at Guild- 
hall, two Days after, the Queſtion was put, 
Whether they ſhould comply with his Ma- 
jeſty's Regulations? And upon a Diviſion, 
108 were for it, and 86 againſt it: Where- 
upon the Sheriffs attended his Majeſty the 
next Day, and acquainted him, that they ſub- 
mitted to his. Regulations. However, the 
City neglecting to ſign the ſaid Submiſſion, 
and Regulations; and a great many Citizens 
being found deeply engaged in the Conſpi- 
racy againſt his Majeſty ; and that the Mal- 
contents relied chiefly on their Aſſiſtance, the 
King was in a Manner compelled, in his own . 
Defence, and to preſerve himſelf upon the 
Throne, to take Advantage of the Judgment 
on the Quo Warrant, and cauſe it to be en- 
tered up: After which the Lord Mayor, She- Ti J. 
riffs, and other Officers, received their Com- 
miſſions from the King, without an Electi- 
on; and his Majeſty, by his ſole Authority, Led, 
changed the Magiſtrates of the City, when- r 3 
ever he ſaw fit: And in this Situation the Ma- 222. 
giſtracy of the City remained, till the Vear 
1688; when King James II. being alarmed 
by the Preparations made by the Dutch, to 
invade the Kingdom, thought fit to reſtore 7% Cnr 
them their Charter, and the Liberty of elect- 
ing their Officers, and Magiſtrates, as former- 
ly ; and therupon Sir George Treby, the Re- 
corder, and the reſt of the Officers, were re- 
ſtored. 

By a Statute of 2 V. and M. cap. 3. Re- 4 4 

citing that a Judgment had been given in the 17 
King s-Bench, in Trinity-Term, 35 Car. II. on met, 
a Quo Warranto, againſt the City of London, 
That the Franchiſe of the ſaid City ſhould be 
ſeized into the King's Hand, as forfeited: It 
is thereby declared, that the ſaid Proceedings 
were illegal and arbitrary; and enacted, that 
the ſaid Judgment ſhould be Reverſed, and 
made Void. / 

And that the Mayor, Commonalty, and 
Citizens of London, could remain a Body po- 
litick, by the Name of the Mayor, c. with- 
out any Seizure, or Forejudger, of the ſaid 
Franchiſe, upon Pretence of any Forfeiture, 
or Miſdemeanor; and ſhould enjoy all their 
Rights, Charters, Sc. which they had at the 
Time of Recording the ſaid Judgment. And 
that the City-Officers ſhould be reſtored, that 
were diſplaced after the ſaid Judgment. 
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1683. 
3 5 Car. 
LAY SI 
Walcot's 
Trial, 

The Indict - 
ment. 


C. Rum- 
ſey l Evi - 
dence, 


II. 


ia of Captain THOMAS WAL cor, for High-Treaſon, at the Old- 
The Trial o Bail, London, July 12, 1683. 35 Car. II. 


ith High-Treaſon, in compaſſing, 

and — the Death of the King, 

to raiſe a Rebellion, and to ſubvert the Go- 
vernment ; and to that End, meeting and 
conſulting with divers other Traitors, to ac- 
compliſh the ſaid 'T reaſons, promiſing to be 
aiding and _ to them, and providing 
for that End. 
Abe Witneſſes being called, Colonel Rum- 


T * Indictment charged the Priſoner 


ſey was ſworn, who depoſed, That the latter 


End of October, or the Beginning of Novem- 
ber laſt, he was with Lord Shaftesbury late at 
Night, who told him, that the Duke of Mon- 
mouth, Lord Ruſſel, Lord Grey, and Sir Tho- 
mas Armſtrong, were at Mr. Shepherd's, a 
Merchant, near Lombard-Street, and he de- 
ſired this Witneſs to go to them, and know 
what they had done about the Riſing at Taun- 
ton That he went accordingly, and Mr. 
Shepherd carried him up to them: And they 
told him Mr. Trenchard had failed them about 
the Men, and they could proceed no farther at 
thatTime : That he returned to Lord Shaftes- 
bury next Day, and told him what they ſaid; 
whereupon he prepared to go for Holland, ſay- 
ing, There was no Dependance on thoſe 
Gentlemen that met, and he would leave 
ngland. | . 
a 4 Fortnight after, there was a Meeting at 
Mr. 7/:/?'s Chamber in the Temple, (Captain 
Talcor was in Holland then) and there it was 
ſaid, nothing could be done by a general 
Riſing: There was no ſurer Way than to 
take off the King and the Duke; and that 
could not be carried on without Mr. Fergu- 


fon, who was then in Holland: Whereupon 


a Letter was ſent him, and he came over with 
Capt. Walcot : And there was a Meeting ſoon 
after, at which it was concluded, T hat nothing 
could be effected without taking off the King 
and the Duke: And there were two or three 
Meetings to find out a Number of Men, with- 
out which, Rumbold would not undertake it; 
at which Meetings Mr. Walcot was not pre- 
ſent ; but to the third or fourth Meeting 
Mr. Walcot came, and reſolved, at laſt, to 
join in the Matter: He would not, indeed, 
have a Hand in attacking the Coach ; but 
would command a Party that ſhould charge 
the Guards. There were to be ſeveral Parties; 
one ſmall Party was to have killed the Poſti- 
lion and the Horſes; Mr. Rumbold, with a 
certain Number, was to ſet upon the Coach; 
and Capt. Valcot on the Guards: And this 
was to have been executed at Mr. Rumbold's 
Houſe, commonly call'd the Rye- Houſe, near 
Hodſon in Hertfordſhire, as the King came 


laſt from New-market : Mr. Rumbold, and | 
| thoſe who attacked the Coach, were to fire 


Blunderbuſſes into it; and, if they had miſled, 
they were to have done it with their Swords, 
This Reſolution was taken laſt Spring, at 
Mr. Vaſt's Chamber, before the King came 
from New-market ; and was the firſt Meet- 


ing Capt. Walcot was at. There were ſeve- 
Ne. 23. II. N ; 


ral Meetings afterwards at Mr. /:/?'s Cham- 
ber, to conſult whether they could raiſe the 
Number reſolved upon ; and Notes were 
brought by Goodenough and Rumbold, that 
they might not be deceived in their Number : 
And at that Time Capt. Valcot was there, 
and undertook to go to Rumbeld's Houſe (the 
Rye) and he thought did go down to that 
Place: And Rumbold inſiſted on having fifty 
Men for this Enterprize. | 

That he was allo at the Salutation Tavern 
in Lombard-/treet, and at the Green-Dragon on 
Snow- Hill, with Capt. Walcot, and other Con- 
ſpirators ; where they diſcourſed of dividing 
the City into twenty Parts; and how many 
Men could be raiſed out of every Part; and 
they were to be divided into Fifteenths, and 
every Man to lead a Fifteenth, Goodenough, 
Wade and Ne, were entruſted with this: 
Goodenough gave an Account of ſeven Parts of 
the twenty; and ſaid, out of theſe would be 
raiſed 2900 Men; but that the other thirteen, 
as he computed, would not raiſe as many 
more, 

The Chief Juſtice demanding, Why the 
Deſign was not executed as the King came 
from New-market ? Rumſey anſwered, The 
Fire happened there, and brought the King 
from New-market before the Men could be 
got ready: They talked of doing it the Sa- 
turday before Eafler ; but he came back the 
Tueſday before. The News coming to Town 
on Friday, of the Fire at New-market, they 
were all in Confuſion, and could not get their 
Men ready by Tueſday. Ferguſon then lodged 
in Covent-Garden, and ſent for ſeveral of the 
Men to come to him, to ſee if they could be 
got together before Tueſday, when the King 
was to come back; but it could not be done, 
and it was laid aſide for that Time : But there 
was a Meeting immediately after, where Wal- 
cot, Weſt, Rumbold, and Goodenough were 
preſent; and it was reſolved, that Mone 
ſhould be raiſed to buy Arms, that they might 
not be diſappointed again; and Rumbold un- 
dertook to provide them. 

The Chief Juſtice demanding, If they had 
any further Deſign upon the King at this 
Meeting? Rumſey anſwered, Ves, it was to 
be done at his coming from Windſor to Lon- 
don; or from Windſor to Hampton-Court, or at 
the Play-Houſe ; and theſeArms were to be in 
Readineſs againſt any Opportunity that ſhould 
happen: That Mr. et alſo undertook to 
provide Arms ; and told the Deponent he had 
bought them ; but did not get his Money in 
ſix or ſeven Weeks after, and then he was paid 
an hundred Pounds by Ferguſon. 

Mr. Solicitor demanding when their laſt 
Meeting was? Rumſey anſwered, He thought 
it was the very Thurſday before the Diſcovery, 
at the Salutation-Tavern in Lombard-ſtreet, 
where were preſent Malcot, Weſt, Wade, the 
two Goodenoughs, Nelthrop, and himſelf. They 
had ſome Intimations it was diſcovered, the 
Friday or Saturday before; and did meet at 
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about the other thirteen Parts, being reſolved | Paper, wherein he told him, he had divided wy 35 Car. Il 

to carry on the Deſign ſtill, He told them | the City into twenty Parts, and one of them 3 

he had no Account; but thought they ſhould | was for himſelf; and bid him to communicate — 


Keeling's 


Evidence. 


have a Meeting on Saturday in the After- 
noon, at the George on Ludgate- hill, where 
they ſhould have an Anſwer; but the Diſco- 
very happening in the mean time, but few 
of them met there. The Monday after, 
there was a Meeting at Capt. Tracy's; where 
were preſent Capt. Walcot, Mr. Wet, Wade, 
Neltbrop, the two Goodenoughs, and Ferguſon; 
and they exclaimed againſt Keeling, who 
made the Diſcovery, and took Reſolutions to 
be gone. 

Capt. Walcot demanding, If he ever met at 
Mr. H/:/'s Chamber till his Majeſty's Return 
from New-market * Rumſey anſwered, There 
was one Meeting at the Five Bells in the 
Strand; where only Ferguſon, Rumbold, Weſt, 
Goodenough, and himſelf, were preſent ; but 
Ferguſon had informed them Capt. Walcot 
would be there: However, Capt. Walcot came 
to their next Meeting at Mr. Veſt's Chamber, 
at the time the King was at New-market : 
The King was at New-market when Captain 
MWalcot and Mr. Ferguſon came from Holland. 

Then Keeling was ſworn, and depoſed, That 
meeting Rumbold and Goodenough at the Sun- 
Tavern, ſome time before the King went to 
New-market, Goodenough enquired of him then, 
and ſeveral times afterwards, W hat Men he 
could procure to go down to New-market to 
kill the King? That he had ſome Diſcourſe 
with Burton and Thompſon on the ſame Sub- 
ject; and that Burton told him, Barber and 
Thompſon would be concerned in it: That the 
Friday after the Fire happened at New-market, 
Rumbold came to the Deponent's Houſe, to ſee 
what Men he could procure ; and deſired to 
ſee them next Day : That the Deponent, 
Rumbold, Burton, Thompſon and Barber, met 
at the Mitre-Tavern, without Aldgate, next 
Day, and diſcourſed of going down to Rum- 


| bold's Houſe, called the Rye; and Rumbold 


faid, there could not be a better Place for 
executing their Deſign, it ſtanding remote 
from Neighbours: And as an Argument to 
prevail with them, he ſaid, It would be keep- 
ing one of the Commandments to kill the 
King and the Duke of York, for it would 
fave abundance of Bloodſhed; and acquainted 
them with the Manner they deſigned to effect 
it. That they afterwards went to the Dolphin 
in Bartholomew-lane,(where were preſent Rum- 


| bold, W:ft, Goodenough, and Hone the Joyner) 


and diſcourſed of the Time the King was ex- 
pected home: And Weſt asked how many 


 Swan-quills, Gooſe-quills, and Crow-quills, 


and what Sand and Ink were wanting? And 
it was anſwered, Six Swan-quills; twenty 
Gooſe-quills; and twenty or thirty Crow-quills. 
That Swan-quills were Blunderbuſſes; Gooſe- 

uills, Muskets; Crow-quills, Piſtols; and 

and and Ink, Powder and Bullets. That as 
to Capt. Valcot, the Priſoner, he was at the 


. Salutation-Tavern with them when West called 


him Culing ; and ſaid, He hoped to fee him at 


Culing was at Cullen; which he ſuppoſed 
Walcot remembered very well, 


the Head of as good an Army at Wapping, as 
82 


it to nine or ten Perſons he could truſt; and 
direct them to go to ſeveral other Perſons, and 
ask them, Suppe ſing the Papiſts ſhould riſe, or 
there ſhould be a French Invaſion, Are you in a 
Paſture of Defence? This was all we were to 
communicate; and this was to feel them, and 
ſee how many Men they could raiſe, That 
Goodenough ſaid, they had a Deſign. to kill 
the King at the Bull-Feaft, and would have 
theſe Men in Readineſs : That it was to be 
laid upon the Papiſts; and to draw in the poor 
People, they were to declare they ſhould be 
eaſed of Chimney-Money. The Deponent 
underſtood, he was intended to go down to 
Rumbold's Houſe with the Men he raiſed; 
but he did not remember he was asked the 
Queſtion. He confeſſed alſo, he ſuffered him- 
ſelf to be made a Special Bailiff, and aQually 
arreſted the Lord Mayor; but ſaid he was put 
upon it by Goodenough, the Under-Sheriff. 


Zachary Bourn being ſworn, depoſed, That Boum: 
Ferguſon lodged at his Houſe ; and Capt. Wal. Evid, 


cot, = Priſoner, uſed to come thither. That 
he met Capt. Walcot, and ſeveral more of the 
Conſpirators, at the Dragon on Snow-Hill; 
and their Buſineſs was to raiſe Men, and 
divide the City into twenty Diviſions, in or- 
der to the ſecuring his Majeſty and the Duke 
of York, and ſetting up the Duke of Monmouth; 
he thought they never expreſſed it, Killing 
them, at thoſe Meetings. That they were to 
raiſe as many Men as they could in their Di- 
viſions, but were not to tell them their direct 
Buſineſs ; but only ſay, F there ſhould be Oc- 
caſion; or, If the Papiſts ſhould riſe ? That 
they might know their Strength. 'T'hat Good- 
enough brought an Account of about four 
thouſand he could raiſe, when Capt. Walcot 
was preſent: And the Captain was at three 
of their Meetings, if not at all. | 
That they were to have ſeized the Lord 
Mayor, the two Sheriffs, the Chief Minifters 
of State, and ſome of the Aldermen : And 
Maß faid, it ſhould be his Buſineſs to ſecure 
the Lord Keeper ; he would call him to Ac- 
count, and put him in mind of Colledge. 
That the Conſpirators met at Capt. Tracy's 
the Saturday before the Diſcovery ; and that 
Evening they had ſome Intimation of it. That 
on Monday Morning following, he was at a 
Meeting with Capt. Walcot, Mr. Ferguſon, 
Goodenough, Weſt, Norton, Rumſey, and one 
Capt. Pottle. They reſolved on nothing then; 
but he left them debating on killing of Keeling, 
becauſe he had made a Diſcovery. And they 
ſaid, they thought they had better ſtand to 
it with their Swords in their Hands, than be 
hanged. i 
Capt. Malcot demanding, If the Witneſs 
ever heard him ſay any thing of aſſaſſinating 
the King? Bourn roy Ain He never did; 
but the Diſcourſe was about ſecuring the King 
when Capt. Walcot was there; though it was 
ſaid, at ſeveral Meetings, There was no Way 
like Akin them; by which they underſtood, 


the taking off the King and Duke of Link 4 


I 
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35 Car. II. the Captain had heard it. 
— 


Weſt's 
Evidence, 


That was the uſual Phraſe; and he ſuppoſed 


Mr. et being ſworn, depoſed, That one 
Morning Capt. Walcot came to his Chamber, 
and diſcourſing of the Election of the Sheriffs 
in the City, carried on contrary to Juſtice, as 
they thought, the Captain ſaid, Wi People do 
nothing to ſecure themſelves ? Adding, There 
was an Inſurrection deſigned within three Weeks 
or a Month, that would make us free, or worſe. 
A little after, the Captain told him that he 
was engaged in ſuch a Deſign; and Lord 
Shaftesbury had engaged him in it: That he 
expected to be a Colonel of Horſe ; and asked 
the Deponent. If he would have a Command 
under him? And that he told him then, to 
the beſt of his Remembrance, that Lord 
Shaftesbury had another Deſign upon the K ing 
and Duke, as they came from New-market in 
October; but he abhorred any ſuch Thing; 
and would only be concerned in the general 
Inſurrection: And he asked the Deponent to 
lend him a Suit of Silk Armour he bought 
about four or five Years before, when the 

Popiſh Plot broke out. That he deſired the 
Deponent alſo to provide him a good ſtiff 
Tuck, which he did. 

That he underſtood the Deſign was put off 
by the Failure of Mr. Trenchard, who had, 
about a Fortnight before, talked of great 
Forces he could raiſe in the Weſt ; but the 
Duke of Monmouth ſending for him, his Heart 
failed him, and he ſaid he could not raiſe any 
Men ; upon which my Lord Grey called him 
Coxcomb. This was about the 19th of No- 
vember. | | | 

'That after this he underſtood, by Captain 
TValcot, that Ferguſon had the Conduct of the 
Aſſaſſination intended in October; and when 
that Deſign had miſcarried, to the beſt of his 
Remembrance, Capt. Walcot told him, there 
was another Deſign of attacking the King and 
the Duke at my Lord Mayor's Feaſt in the 
Hall, or in their Return home in Paul's Church- 
Yard, or at Ludgate; and Mr. Ferguſon told him 
the ſame thing : But the King not dining there, 
they were diſappointed. At other times it 


was propoſed to do it as the King and Duke 


went down the River; or at the Play-houſe; 
or coming from thence: And Colonel Rumſey 
ſaid, He wondered the Lords and Great Men 
who were ſo fond of the Thing, did not 
raiſe a Purſe, and buy ſomebody an Office, 


who ſhould rail at the Duke of Monmouth 


and the Whigs, and by that Means find an 
Opportunity of getting Acceſs to the King's 
Perſon. After theſe Diſcourſes, when Lord 
Shaftesbury retired to Holland, Mr. Ferguſon 


did fo too, and Capt. Walcot with them. After 


Capt. Walcot and 1 returned from Hol- 
land, the Captain did ſay, at the Deponent's 
Chamber, he was to command the Party of 
Horſe that were to attack the Guards at 
Rumbold's Houſe : They were to lie there 
perdue, till the King came juſt down upon 
them ; and there being a Gate to paſs through, 
it was to be ſhut upon the Horſe-Guards, that 
they could not come to his Relief ; and Rum- 
bold ſaid he would bring them off over the 


Meadows by Hackney-Marſh : But the Me- 


thod the Captain approved of was, to retire 


within the Wall, and there remain till Night, 


it being a Place they could defend againſt any 3 
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Force for a Day's time. And here he re- 9 


membered, that at his firſt Diſcourſe with 
Capt. Walcot in November, the Captain told 
him, Lord Shaftesbury was preparing a Decla- 
ration to be publiſhed in Caſe of an Aſſaſſina- 
tion or Inſurrection; and would have ſeveral 
People employed in drawing it, that they might 
pick one good one out of them all: And 
that the Captain ſhewed him a Paper, which 
was a Collection of all the Paſſages in the 
Reign of King James I. Charles I. and 
his preſent Majeſty's, which he called, At- 
tempts to introduce arbitrary Power ; and con- 
cluded with charging them with ſome perſonal, 
Vices; declaring, that the Government was 
diſolved, and they were free to ſettle another 
Government, 5 
That after their Diſappointment by the 
Fire at New-market, the Conſpirators, among 
whom was Capt. Walcot, met at the Depo- 
nent's Chamber, and conſulted how it might 
be done another Day: But it being ſaid the 
King would be at home next Day, it was laid 
aſide. That they met next Week (not at his 
Chamber, Colonel Rumſey was miſtaken in 
that) but at the George and Vulture; and diſ- 
courſing of the late Diſappointment, it was 
obſerved, one Reaſon of it was, becauſe th 
had not Arms in Readineſs; and they agreed, 
that ten Blunderbuſſes, twenty or twenty- two 
Inches in the Barrel; thirty Carabines, twen- 
ty-eight Inches; and thirty Caſes of Piſtols, 
fourteen Inches, ſhould be bought ; and the 
Deponent was put upon providing them, be- 
cauſe he had a Pretence for it, having a Plan- 
tation in Carolina: That he bought the Arms 
accordingly, and Mr. Ferguſon paid him for 
them a great while after. 'T hat it was agreed, 
the Lord Mayor and Sheriffs, and as many of 
the Lieutenancy as they could take, ſhould be 
killed; and the principal Miniſters of State, 
particularly the Lords Halifax and Rocheſter, 
and the Lord Keeper: 'I heſe they would 
hang for the Murder of Colledge, on the ſame 
Poſt he was hanged. That Sir John Moore 
was to be hung up in Guild-Hall : Their 


Lordſhips the Judges were to be flead and 


ſtuffed, and hung up in Veſtminſter-Hall; 
and ſeveral of the Penſionary Parliament were 
to be hanged, as Betrayers of the Peoples 
Ri hts . | RF F 

he Attorney-General demanding; Tf 
IValcot was preſent at theſe Diſcourſes? Meſt 
anſwered, He was not at his Chamber ſo often 
as the reſt ; but he was there ſometimes, when 
theſe Things . were diſcourſed of: And that 
upon the News of the Fire at New-market, 
the Captain ſaid, I believe God ſhews his Diſ- 
approbation of the Thing: And Ferguſon an- 
ſwered, I believe he reſerves them for worſe 
Puniſhment : And the Captain faying, he de- 
fired his Name might be concealed ; 77 en 
anſwered, Why ſhould you be aſhamed ? It is 
a glorious Action; ſuch an Action as ] hope 
to ſee publickly rewarded by Parliament. 1 
queſtion not but you will be famed for it ; and 


Statues erefted for you, with the Title of 


LiBERATORES PATRIA, 
BY That 
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Walcot con- 
felſes and of - 


fers to be an 


#vidence, 


1683. 
35 Car. II. 
— 


Hone's Tri- 
al. 

The Indif- 
ment, 


That Ferguſon, who was an Independant 
Parſon, ſaid, He had told ſome Nonconfor- 
miſt Miniſters of it, and they defired him to 
forbear z they were a filly Sort of People, he 
ſaid, and did not know how to diſtinguiſh be- 
tween killing a Prince for Difference of Opi- 
nion in Relation, and deſtroying a Tyrant for 
Preſervation of the Rights and Liberties of 
the People.----It was an Action, he ſaid, 
would make all the Princes in the World trem- 
ble, and teach them to uſe their Subjects 
kindly. | 

It being demanded, What they ſhould do 
with the King's Natural Sons ? Ferguſon an- 
ſwered, They were good luſty Lads, they 
zyould keep them for Porters and Watermen : 
And as to Lady Anne (afterwards Queen Anne) 
they might marry her to ſome Country Gen- 
tleman, for a Breed to keep out Foreign Pre- 
tenders. 

Wet further depoſed, 'T hat there was a 
Treaty between the Scots and Chiefs of the 
Faction in England: And that the Scots in- 
ſiſted on ten thouſand Pounds to buy Arms, 
but came down at laſt to five thouſand ; and 
the Earl of Argyle was to command them : 
But this Treaty was broke off, becauſe the 
Scots would not declare at firſt for a Common- 
wealth, the extirpating of Monarchy, and the 
Family of the Stuarts. That at a meeting at 
the Young Devil- Tavern, where Walcot, the 
Priſoner, was preſent, Hallaway propoſed, 
fince the Scotch Buſineſs was at a Stand, they 
ſhould try what Forces they could raiſe in 
England: And Ferguſon ſaid, He believed, if 
three thouſand Men could be had, the Duke 
of Monmouth and Lord Ruſſel would appear 
at the Head of them. That the City was to 
be divided into twenty Parts, as the other W it- 
neſſes had depoſed : And that Lobb (an Inde- 
pendant Preacher) ſaid, he would try what 
his Congregation would do. That after they 
had an Intimation of the Diſcovery of the 
Conſpiracy, they procured K-eling to come to 
one of their Meetings in the City, and there 
Rumbold charged him with betraying them ; 
and he uſed a great many Imprecations, deny- 
ing he had made any Diſcovery : Then they 
had ſome Diſcourſe of killing him, and others 
propoſed his going out of Town; but he re- 
fuſed to go. And had not Keeling deceived 
them by his Proteſtations at the Tavern, he 
had been killed there. Made ſaid at this time, 
If the Duke of Monmouth would go into the 
Weſt, they might try a Puſh for it: Walcot 
anſwered, He was ſatisfied God would deliver 
the Nation, though he did not approve of the 
preſent Inſtruments. | 

Mr. Blathwait being ſworn, depoſed That, 


Walcot, the Priſoner, after the Diſcovery of 


the Conſpiracy, ſent a Letter to Mr. Secre- 


| tary Jenkins, wherein he acknowledged his 


Guilt ; laid himſelf at his Majeſty's Feet, and 
promiſed to diſcover all he knew relating to 
the Plot in England, Scotland, and Ireland: 
ſaid, That his Intimacy with a Scotch Mini- 
ſter occaſioned his knowing very much; and 
aſſured his Majeſty, the Buſineſs (the Conſpi- 
racy) was laid very broad. 


he was not ſuch a Natural and a Fool, to think 
that if he charged the Guards, while another 
killed the King, he was leſs guilty than the 
Man that killed him: And as to the aſſaſſinat- 
ing his Majeſty, it never entered into his 
Thoughts. Here were four Gentlemen, Wit- 
neſſes againſt him, who, by their own Con- 
feſſion, were guilty ; and to wipe off their own, 
Stains, were reſolved to ſwear him out of his 
Life: That Mr. Veſt had told a long Story, 
ſometimes naming one Gentleman, and ſome- 
times another; and he was afraid the Jury 
might apply it all to him who was leaſt con- 
cerned, for he had the Gout all that Month 
the King was at Newmarket, and Mr. W:/ 
came to ſee him ſeveral times: He was not able 
to draw on a Boot ; and was never out of his 
Lodgings but once, when he went to Stepney 
to dip his Foot in the Wells there. 

Hie acknowledged he had been at ſome Con- 
ſults, and knew of an Inſurrection that was in- 


Treaſon, as he was to have no Hand in it; 
and abſolutely denied he knew of any Deſign 
againſt the King's Life. | 

The Chief Juſtice demanding, What he 
did in England, when his Dwelling was in 
Ireland? The Priſoner anſwered, He was in- 
vited over by Lord Shaftesbury, to go Gover- 
nor to Carolina; but that Poſt being diſpoſed 
of to another before he came, he went with 
Lord Shaftesbury to Holland; and when that 
Lord died, he returned to London, where he 
fell ill of the Gout: And this, and the making 
ſome Proviſion for his Children, occaſioned 
his Stay in Town. 

The Chief Juſtice then proceeded to direct 
the Jury: And obſerved, That the Priſoner 
confeſſed his having been at ſeveral treaſonable 
_— and that the being at ſuch Conſults, 
and meeting for that Purpoſe, was down-right 
Treaſon, and not Miſpriſon of Treaſon, as the 
Priſoner apprehended. There was no Doubt 
but the meeting ſeveral times upon this De- 
ſign, and concealing it, was Treaſon, though 
it had not been proved he ſaid any thing 
there; but that in Truth, the Proof was 
ſtronger than could have been expected in 
ſucha Caſe. Whereupon the Jury, after a 


GUILTY. 


The Trial of WILLIAM Hons, for Higb-Treaſon, at the Old-Baily, 
London, the ſame 12th and 14th of July, 1683. 35 Car, II. 


HE Indictment charged the Priſoner 
with Compaſſing and Conſpiring the 
Death of the King; to ſubvert the 
Government, and raiſe a Rebellion: And 


with meeting and Conſulting with other 
Traitors ; and providing Arms for that Pur- 


ſe. 
* The 


Capt. Walcot, in his Defence, ſaid, That gz, 


1683. 
35 Cu. Il. 


Defence, 


Andtber por. 


tended; which he held was but Miſpriſon of j © 


The Chief 


uſtice di- 
— the Ju 
ry. 


very ſhort Receſs, brought in the Priſoner —4 * 


1683. 


35 Car. Ih 


— 


| Witneſſes 


| however ex- 


amine 4. 


1683 
35 Car. 
— 
Rouſe's 
Trial. 
The Ind 
ment, 


Leigh's 
Eviden 
againſt 
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1683. he Priſoner pleading guilty, The Chief 
35 Car . Juſtice rug What Part he was to have 
» Qed in this Matter? The Priſoner anſwered, 
| 2. Mr. Richard Goodenoug h deſired him to go 
faule mur- with him; and he ( Hone) asking, W hither ? 
| de the N. Goodenough would not tell him the Place; but 
be underſtood it was to kill the King and the 
he of York, 3 : 
1 Jefferies ſaid, Since he did not 
confeſs fully, he deſired he might be tried ; 
and accordingly the Jury were ſworn 3 And 
Keeling depoſed, That the firſt Time he ſaw 
Wimeſes the Priſoner, was at the Dolphin-Tavern, when 
bowev'r ** Arms were agreed upon; and they diſcourſed 
an of the King's coming from Newmarket : And 
Rumbold demanded how many Swan-quills, 
Gooſe-quills, c. would be wanting: The 
Priſoner muſt remember the Diſcourſe, for 
he was by, and heard it all. And that he 
told this Witneſs, That he was to be one of 
them that was to go down to the Rye, to aſſaſ- 
nate the King. And afterwards, at a Coffee- 
Houſe in Swithin's-Ally, the Priſoner ſaid, 
It would never be well till the Blackbird 
and Goldfinch. were knocked on the Head, 
by whom he meant King and the Duke of 
York, 

Hone anſwered, As to the Blackbird he own- 
ed it; but he never heard of the Goldfinch till 
then. _--- | 

Mr. est depoſed, That the Priſoner was 
at the Conſult at the Dolphin- Tavern, but did 
not come in till the Diſcourſe of Arms was 

over: But that he thought he ſaid, If the 
Duke of Monmouth would be true, and ap- 
pear, he could bring fifty or ſixty Men from 
the other Side the Water, to do the Buſineſs. 
That he was baſely deluded in this Buſineſs, 
by Goodenough, being a pretty honeſt Fellow 
before. 

Here the Court reproved Veſt for endea- 
vouring to palliate the Priſoner's Offengp : 


And Serjeant Feſferies ſaid, He was not wor- 1633, 
thy the Mercy the King had ſhewn him. 

Sir Nicholas Butler depoſed, That the Pri- 
ſoner and others conſpired to kill the King 
and the Duke with Croſs-Bows, coming to the 
Lord Mayor's Show, ſome Years ago; and 
the Deponent acquainting his Majeſty with 
it, the Priſoner confeſſed their Deſign : And 
that, ſince he was taken laſt, he had told him, 
and ſeveral others, He was to be one of thoſe 
that were to kill the King, and was to have 
twenty Pounds, 

Capt. Richardſon depoſed, That he was 
preſent when Sir Nicholas examined the Pri- 
ſoner, concerning his heing in the Conſpiracy 
to kill the King and the Duke; and the Pri- 
ſoner confeſſed he was to be one of them: 
And he ſaid he was for killing the King, and 
ſaving the Duke; but Goodenough was for 
both. That he told them alſo the whole Bu- 
ſineſs of the Rye; and ſaid, he did not know 
the Houſe; but it was the Place where the 
King was to be murdered. He was not will- 
ing at firſt to ſtir in it; but Goodenough pro- 
miſed him twenty Pounds; and confeſſed 
what Sir Nicholas had teſtified of the Croſs- 
Bows. N 

The Chief Juſtice demanding, Mat he 
had to ſay, as to his undertaking to kill the 
King? He anſwered, He was drawn into it 
by Mr. Goodenough. But that he had never 
any Deſign to kill the King by Croſs-Bows 
but was only told another had ſuch a Deſign, 
with which he acquainted Sir Nicholas. 

The Chief Juſtice demanding, What Re- 
ligion he was of? He anſwered, He heard 
ſeveral Sorts of Men; ſometimes Baptiſts, 
ſometimes Independants, and at others, Preſ- 
byterians. . 

Then the Chief Juſtice obſerving there 
was full Evidence againſt him, the Jury 15, cn. 


found him GuiLTY, without going from the v1. 
Bar. 


1633, The Trial of Jon Rovse, for High-Treaſon, at the Old-Baily, London, 16s;. 


— ä the 1 3th of July, 1683. 35 Car. II. | 35 Car, II. 
Rouſe's tt. nd 
Trial. 


ment, with Compaſling and Conſpiring the 
Death of the King, and the Subverſion 
of the Government; and to that End meet- 


The Indict- 4 \ HE Indictment charges the Priſoner 


ing and conſulting with other Traitors to pro- 


vide Arms, ſeize the Toter, &c. 


Leigh's Rouſe being brought upon his Trial, Tho- 


Evidence mas Leigh, a Dyer, was ſworn as an Evidence 
againſt bim. | 


the Prifoner carried him- to a Club of the 
Conſpirators at the King's- Head Tavern in 
Swithins-Alley: That Goodenough was there, 
and acquainted the Deponent with the Deſign 
to ſet up the Duke of Monmouth, and kill the 
King and Duke of York: That he (the Wit- 
neſs) acquainted the Priſoner with what Good- 
enough ſaid; but he found he knew it before. And 
the Priſoner told this Witneſs, he could pro- 
vide Arms for an hundred Men; but ſaid, 
nothing was to be done, unleſs the King was 


ſeized; for they remembred Forty-one, 
N'. 23. III. 


againſt him; and depoſed, That in June laſt 


when the King ſet up his Standard: There- 
fore (ſays the Priſoner) We will ſeize them, 
that they ſhall not ſet up their Standard : But 
he was not for ſhedding their Blood. 

That the Priſoner alſo propoſed the play- 
ing for a Golden Ball upon Black-Heath ; 
and he would engage ten Sea-Captains to 
manage that Affair; ſo that, when the Play 
was over, every Captain ſhould take his Par- 
Ys and go with Long-Boats, and Arms, and 
eize the Tower : And ſeveral ſuch Diſcourſes 
the Priſoner had with ſeveral Men, at the 
King*'s- Head Tavern, in the hearing of the 
Deponent. 

That after Oath was made of the Depo- 
nent's being in the Conſpiracy, he lay at the 
Priſoner's Houſe, who cut off his Hair, and 
gave him a Wig, to diſguiſe him; and that 
he, the Priſoner, and Mate Lee, went ſeveral 
Times to vicw the Tower; and Mate Lee ſay- 
ing, he would undertake to attack the Tower 


at Traiters-Bridge, with an hundered Grena- 
8 2 diers, 


35 Car. II. 
. 


— — — — —— — — 
—— —— 


—— wt 2 — 


* - 


* — 
. — 


—— _- A " 
* — 
„ — 
KC 7 
— rs == _<-———_—_ — — 
— A - —— . — - 
? : . — 1 — » 4 | * — 4 
— 4 — > > os > 5 R * „ _ 
= — 2 * 8 720 = 4 — * * - — - * 4 — 
— 
. — ; + 1 - . = 
— e 2 . » * f 1 — 
— — — 5 pied . ſpa . of TIT -< = — — Ss _, 4 2 8 
s 7 A. : 8 — — 84 s 0 1 — — 4 
- 1 — — _ — — — 898 — — w 


Pn” 
— — — — = — _ 
— — — — — 
2 q po — * 
——— Mk ˙ —x H— « 
P 2 1 * 8 — — — * 3 
— — - — „ 
Py 
== — - — 
p * 
8 
. 
-- 
a 


456 


7 CRITICAL REVERW Do 


1683. 


35 Car. II. 


1683. 
3 5 Car. II. 
— —wI 
Blague's 
Trial. 
The Indif- 
ment, 


ſome of the King's Men of War, that lay at 


diers, Mr. Rouſe ſaid, he had been at Wap- 
ping, and ſpoke with ſome Sea-Captains, and 
they were ready to undertake the Work. 

That the Priſoner bid the Deponent not be 
diſcouraged, becauſe Warrants were out a- 
gainſt him; and entertained him well, while 
he was at his Houſe; and they had ſeveral 
Meetings at Mr. Blague's, and elſewhere : And 
he was aſſured they had a Thouſand Horſe 
ready in the Country, and Five Hundred in 
London: and that they contrived to ſend them 
Arms in Trunks to private Houſes, and were 
to arm themſelves in the Night-time, propo- 
ſing to ſet upon the King and Duke, as they 
came from Windſor ; for they were both to 
be taken off, Rouſe ſaid, Take them off, and 
then no Man can have a Commiſſion to fight for 
them : Adding, that the King had been ſworn 
in France and Spain, to bring in Popery and 
Arbitrary Power, in ſo gry Years; and 
therefore it was no Sin to take him off, 

The Priſoner demanded, whether ever he 
ſpoke to the Witneſs, of a Deſign againſt 
the King and Government, and where? And 
whether the Witneſs did not begin the Diſ- 
courſe ? a 

Leigh anſwered, He could not be poſitive, 
whether Rouſe came to him, or he to Rouſe; 
or which of them diſcourſed of it firſt : But 
Rouſe was very zealous to get ten Captains, 
to have the Ball played for, and the Tower 
taken. 

Mate Lee depoſed, That the Priſoner en- 
quired of him, if he could not get fome Sea- 
men fit to be Commanders of Ships: And the 
Deponent demanding, where he would have 
thoſe Ships? he anſwered, He could have 


Deptford and Woolwich; and that they muſt 
ſecure both the Tower and Whitehall, or they 
could do nothing. And the Deponent ſaying, 
Where is your Oath of Allegiance then to the 
King? The Priſoner anſwered, We will ſecure 
the King, that he come to no Damage; and he 
ſhall remain King ftill : And deſired to know, 
if Mr. Rouſe had any thing to object to his 
Evidence; for he ſpoke nothing but Truth: 
But the Priſoner did nat think fit to ſay any 
thing to it. 

Thomas Corbin depoſed, That ſome few 
Days before the Members of the City of Lon- 
don went to the Parliament at Oxford, the 
Priſoner ſaid, he foreſaw it would be a very 
ſhort Seſſions; but theſe frequent Proroga- 
tions, and Diſſolutions of the Parliament, 
would not avail : For whatever the King had, 
the Parliament gave him, and might take away 
when they pleaſed. And when one bid him 
have a Care what he ſaid, he replied, The King" 


7s it than 1 beve,. Andthis was the ne Ei. 
dence (the Witneſs declared) he gave in 35 Ce, n 
Court, in the Year 1681, When Grand Furig 


returned all Bills Io xoRAMus, that were pre- 


ferred againſt the Chiefs of the Faction, for 
Hich-Tioaſen and particularly one 2 
Rouſe the Priſoner. 


The Priſoner in his Defence ſaid, That Ray, g. 
Leigh the Dyer came to him ſeveral Times a. fin, 


bout this Buſineſs ; but he oppoſed it: That 
Leigh asking him, whether he would oppoſe a 
Foreign Invaſion ? He (the Priſoner) demand- 
ed what he meant? And he ſaid, our Rights 
and 'Liberties were invaded, and they only 
made a Foreign Invaſion a Pretence to hook 
in People; and, asked, if he did not know the 
Perſons engaged in the Deſign ? Whereupon 
he concluded Leigh was of the Cabal, and 
was my confident there was ſuch a helliſh 
Deſign ; but thanked God he had no Hand 
in it. That Leigh alſo communicated the De- 
ſign of taking the Tower, &c, to him, and 
ſaid they did not want Money ; Goodenough 
aſſured him there was 40,0007. 


The Chief Juſtice here obſerved, That the 


Priſoner only charged the Witneſs with what 
had been ſworn againſt himſelf; and that 
Mate Lee was another ſhrewd Evidence a- 
gainſt him. 

Rouſe anſwered, Leigh had turned it upon 
him; but he had nothing to ſay againſt Mate 
Lee: He had a Defign to diſcover the Thing, 


and only was led to know the Bottom of it. 


The Chief Juſtice demanding of Leigh, If 
he never diſcourſed with Rouſe, the Priſoner, 
of theſe Things in Company? Leigh anſwer- 
ed, They uſed to diſcourſe ſingly with one 
Man at a Time. Rouſe and Goodenough went 
into a Room, and diſcourſed of theſe Things 
half an Hour, 

The Chief [Juſtice asking how he knew 
chat Diſcourſe they had? Leigh anſwered, 
Rouſe told him. 

ouſe asked Leigh, What he ſaid when he 
was told one had ſworn againſt him? Leigh 
anſwered, W hen he heard Keeling had ſworn 


againſt him, he ſaid, if he did light of Kzel- 


ing, he would kill him, 

The Chief Juſtice demanded of the Pri- 
ſoner, What he meant by putting Mate Lee 
upon enquiring out Men to make Maſters of 
Ships? Rouſe anſwered, To get at the Bottom 
of the Deſign, that his Majeſty might come 
to no Damage. | 

Then the King's Counſel obſerved, T hat 
the Priſoner had confeſſed Treaſon enough 
to convict him; and the Chief Juſtice having 
ſummed up the Evidence, the Jury found him 


hath forfeited his Crown, and has no more Right 


GUILTY, without much Deliberation. 


The Trial of Captain WII LIAN BLacuz, for High-Treaſon, at the 


th. 


Ola-Baily, London, Fuly the 13th, 1683. 35 Car. II. 


T HE Indid ment was of the ſame Te- 


nor, as the former againſt Rouſe, 

charging the Priſoner with compaſ- 

ſing and conſpiring the King's Death, the 
Subverſion of the Government, c. 

Leigb, the Dyer, depoſed, That Captain 

Blague was at ſeveral Conſultations about ſeiz- 


ing the Tower, and had promiſed to aſſiſt at 


it with his own Ship: But Mate Zee, the 
other Witneſs, not atteſting any thing poſi- 


tively againſt the Priſoner, he was acquitted, prjitive Mi. 


by the Direction of the Chief Juſtice. 


The Remarks of the Trials of the Rye-Houſe 


Conſpirators will be found at the End of the 
Lard Ruſſell's Trial. The 


1684, 


Rouſe can» 


witted, 


1683. 
35 Car. II. 
word 


He is acquit* 


ted, there be- 


ing but one 


neſs, 
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1683. 


— II 
Lord Ruſ- 
ſel s Trial, 


The Indicr- 


ment, 


The Trial of WILLIAM RuSSEL, 


Eſq; (uſually called Lord RusgL) 1683. 


for High-Treaſon, at the Old-Baily London, the 13th of July, 1683. . 


35 Car. II. 


liam Ruſſel, late of London, Eſq; on 
the ſecond Day of November, in the 
34th Year of his preſent Majeſty King Char- 
tzs II. and divers other Days and Times, as 
well before as aſter, at the Pariſh of St Mi- 
chael Baſſſhaw, in the Ward of Baſſſhaw, 
London, did maliciouſly, and traitorouſly, with 
divers other Traitors, conſpire, compaſs, ima- 
ine and intend, not only the ſaid King, 
Ris Supreme Lord, of his State, Title, Pow- 
and „le, to deprive; but his ſaid 
Lord the King to kill, and put to Death, 
and the ancient Government of this his King- 
dom of England to change, and wholly ſub- 
vert; and a miſerable Slaughter of the ſaid 
King's Subjects to cauſe and procure ; and 
Inſurrection and Rebellion againſt our ſaid 
Lord the King, to move and ſtir up: And 
to accompliſh the ſaid horrible 'T reaſons, 
traitorous Compaſſings, Imaginations and 
Purpoſes, He, the ſaid William Ruſſel, with 
other falſe Traitors, did meet, conſult, and 
conclude, Inſurreftion and Rebellion againſt 
our ſaid Lord the King, within this Kingdom of 
England, to move and ſtir up: And the Guards 
for the Preſervation of the King's Perſon, to 
ſeixe and eſtroy. : 3 
My Lord Ruſſe! being arraigned, and 
leading not Guilty, moved to put off his 
Trial, alledging, he thought a Priſoner had 
never been arraigned and tried at the ſame 
Time; ſuggeſting that he had been a cloſe 
Priſoner, and had no Opportunity of pre- 
paring for his Defence, 

The Chief Juſtice, Sir Edmond Saunders, 
anſwered, It was uſual, for Crimes of this 
Nature, to arraign and try the Priſoner the 
ſame Day. | 

Sir Robert Sawyer, the Attorney-General, 
alſo obſerved, That his Lordſhip had no Rea- 
ſon to complain for want of Notice; Becauſe 


T HE Indictment ſet forth, That Mil- 


he had Notice given him of his Trial the 


Monday Seven-Night before and the Matters 
he was charged with: That he had had the 
Liberty of Counſel to adviſe him, and no 
ſort of Liberty denied him, which was fit for 
a Subject to have in his Condition. And the 
Chief Juſtice ſaid, Theſe were Privileges ne- 
ver before granted to any Man in his Lord- 
ſhip's Circumſtances. 

Lord Ruſſel replied, There were only ſome 
general Queſtions put to him; and that he 
had ſome Witneſſes that could not be in 
Town till Night; and therefore thought it 
hard he could not have one Day more. 

The Attorney-General ſtill averred, The 
Priſoner did know the Matter, he was charg- 
ed with, the Monday Seven- night before; for 
he himſelf, he ſaid, was with his Lordſhip, 
and heard him examined to thoſe Points. 

My Lord Ruſſel then ſaid, He had not had 
a Copy of the Pannel : To which the Court 


anſwered, He had had a Copy of the Names 
of the Perſons intended to appear as Jurors, 
and there could no other Copy be given him ; 
for the Priſoner might challenge 35, and 
therefore there was generally a Return of 
Three or Fourſcore, This was not like a 
Pannel made up by the Sheriff, in ordinary 
Caſes, between Man and Man, from whence 
they could not depart when it was once return- 
ed; and if they were to give him a new Liſt 
of Names, they could only give him ſuch ano- 
ther, 

Then the Priſoner defired that his Trial 
might be put off till the Afternoon, which 
the Chief Juſtice ſeemed inclined to; but 
Mr Attorney inſiſting that he ſhould be tried 
immediately, the Chief Juſtice ſaid, He could 
not put it off, without the Conſent of the 
King's Counſel. 

The Clerk proceeding to call the Jury, his 
Lordſhip defired he might have Pen, Ink, and 
Paper, and chat he might make uſe of ſuch 
Papers as he brought into Court with him ; 
which was granted. 

He alſo deſired he might have one to write 
for him, and aſſiſt his Memory; and the At- 
torney-General anſwered, he might have 
two. My Lord ſaid his Wife was there, and 
would do it: The Chief Juſtice anſwered, his 
Lady might, if ſhe would give herſelf the 
Trouble, 


John Martin being called to ſerve on the Challmnge for 
Jury, the Lord Ruſſel challenged him, ob- 1 
jecting that he had not Forty Shillings a Year ruled, 
Freehold, and therefore could not ſerve: 
Which Point his Counſel, Mr. Pollexfen, 

Mr. Holt, and Mr. Ward, were permitted 
to argue, and were anſwered by the King's 
Counſel; and the Challenge was over-ruled 
by all the Judges on the Bench, being ſeven 
in Number; for that at common Law, the 
want of Frechold was no Exception in a Ci- 
ty ; and the Statute of x Mary declared, that 
all Trials for Treaſon ſhould be according to 
the common Law: Nor had this Challenge, 
8 want of Freehold, been ever allowed in the 
ity. 

The Lord Nuſſel afterwards challenged one 
and thirty peremptorily, and the following 
Jury were ſworn. : 


3 Martin, William Butler, The Jur. 
uliam Rouſe, James Pickering, 

Jervis Seaton, Thomas TFeve, 

William Faſhion, Hugh Noden, 

Thomas Short, Robert Brough, 

George Torriano, Thomas Oneby. 


Mr. Attorney-General, in opening the In- 14. Alter, 
dictment and the Evidence, obſerved, That Sen: he 
the Lord Ruſſel, the Duke of Monmouth, Evidence. 


Lord Grey, Sir Themas Armſtrong, and Mr, 
| | Ferguſon, 
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1633. Ferguſon, were a kind of Council of State, | the Guards were in, that they might ſurprize 165 
35 Car. II. . direct and manage the general Riſing, that | them. And being asked, If it was diſcourſeg 35 On I, 
Nuss intended on the 17th of November, then 


by all the Company? he anſwered, Al the www 
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laſt paſt: That theſe Gentlemen had frequent 
Meetings in Odtober and November, and there 
conſulted how to manage the Inſurrection, 
and to ſeize the King's Sans That at ſe- 
veral Meetings they received Meſſages from 
Lord ng e concerning theſe Riſings; 
but not being able to prepare Matters againſt 
the Day appointed, Lord Shaftesbury went 
over to Holland, and Ferguſon with him; 
Whereupon their Council was new modeled, 
Sir Thomas Armſtrong was left out, as was al- 
ſo the Lord Grey ; for they put on the Face of 
Religion ; and my Lord Grey was eſteemed 
ſo ſcandalous, (on Account of his living in 
Adultery with his Lady's Sitter) that they 
were aſſured his being one of them would leſ- 
ſen their Reputation among the Saints. 

The Members of this new Council were, 
the Lord Ruſſel, the Duke of Monmouth, 


Lord Hnvard, the Lord Eſſex (who had that 


Morning prevented the Hand of Juſtice,) 
Colonel Sidney, and Mr. Hampden. This was 
the great Council, that moved all the reſt ; 
and they met frequently at the Lord Ruſſel's 
Houſe, to prepare Things for an Inſurrection. 
There was alſo an inferior Council, or Cabal, 
conſiſting of Seven, who managed the Buſi- 
neſs of the Aſſaſſination. | 

That it was determined, by the firſt Coun- 
cil, That befare they fixed upon a Time for 
the Inſurrection in England, they ſhould get 
Intelligence of the Time and Method of the 
intended Riſing in Scotland ; and thereupon 
Aaron Smith was diſpatched to that Kingdom, 
to invite the Scots to act in Concert with 
them; and ſeveral Perſons came from Scot- 
land, to treat with the Conſpirators here, 
who demanded 30000 /. to enable them to 
make a Diverſion here: However they fell 
in their Demands to 10000 J. and at laſt to 
50007, But the Treaty was broke off the 
very Week the Plot was diſcovered. 

Then the Witneſſes were called, and firſt 
Colonel Rumſey was ſworn, who depoſed, 
That he was at Lord Shaftesbury's Lodgings 
in Wapping, the latter End of October, or the 
Beginning of November laſt, and his Lordſhip 
told him, there were met at Mr. Shepherd's 
Houſe, the Duke of Monmouth, Lord Ruſſel, 
Lord Grey, Sir Thomas Armſtrong, and Mr. 
Ferguſon ; and that he deſired him (the Wit- 
neſs) to ſpeak to them, and know what Reſo- 
lution they were come to, about the Riſing at 
Taunton. That he went to them accordingly ; 
and their Anſwer was, That Mr. Trenchard 
had failed them, who had promiſed to raiſe 
a Thouſand Foot, and three hundred Horſe, 
but could not perform it; and his Lordſhip 
muſt be content, The Chief Juſtice demand- 
ing, who gave this Anſwer? he anſwered, 
Mr. Ferguſon ſpoke moſt of it, though he 
thought Lord Grey ſaid ſomething to the 
ſame Purpoſe ; the Lord Ruſſel, and Duke of 
Monmouth, being preſent. 

It being demanded of Colonel Rumſey, If 
there was any Diſcourſe happened, while he 
was at Mr. Shepherd's? he anſwered There 
was ſome Diſcourſe about ſeeing what Poſture 


Company did debate it : And he thought the 
Duke of Monmouth, Lord Grey, and Sir Thy. 
mas Armſtrong, undertook to view them, + 
being intended to ſurprize them, if the Riſing 
went on. 

The Attorney-General asked, if he (the 
Witneſs) was to be concerned in the Riſing ? 
The Colonel anſwered, Yes, he was engaged 
in it by Lord Shaftesbury, and was to have 
gone down to Bri/tol. 

Mr. Serjeant 7 eries demanding, whether 
the Priſoner was averſe to, or agreeing to their 
Reſolution ? Colonel Rumſey anſwered, agree- 
ing to it. The Court asking, What my Lord 
Shaftesbury ſaid, when he carried back their 
Anſwer ? the Colonel anſwered, He ſaid he 
would be gone, and accordingly did go: 
And that this was about a Fortnight before 
the Time appointed for the Riſing. 

The Court then told the Lord Rufſel, he 
might ask the Witneſs any Queſtions, 

His Lordſhip anſwered, He knew little of 
the Matter; it was the greateſt Accident in 
the World he was there, and when he ſaw 
what Company was there, he would have 
been gone again: But there was no Diſcourſe 
of ſurpriſing the Guards, or undertaking to 
raiſe an Army: And deſired to know if he 
gave any Anſwer about the Riſing, And the 
Chief Juſtice demanded of the Witneſs, If 
4 Lord Ruſſel ſaid any thing there, and 

hat? the Colonel anſwered, The Lord 


Ruflel did diſcourſe of the riſing at Taun- 
ton. 


The Chief Juſtice then demanded, If Lord 
Ruſſel gave his conſent to the riſing ? Colonel 
Rumſey anſwered, Yes, my Lord, he did. 

Then Mr. Shepherd, a Merchant in - 
church-Lane, at whoſe Houſe the Conſulta- 


tion was held, was ſworn. 


He depoſed, That in October laſt, Mr. Fer- Shepherd's 
guſon came to him, in the Duke of Mon- Evid, 


mouth's Name, and defired the Conveniency 
of his Houſe, for him and ſome other Perſons 
of Quality to meet there : And as ſoon as he 
had granted it, in the Evening, the Duke of 
Monmouth, Lord Grey, Lord Ruſſel, Sir Tho- 
mas Armſtrong, Colonel Rumſey, and Mr. 
Ferguſon, came in: And Sir Thomas Arm- 
ſtrong deſired that none of his Servants might 
come up; but they might be private : So he 
(the Witneſs) went down for Wine, and what 
they wanted: That the Sub/lance of their Diſ- 
courſe was, to ſurprize the Guards; and in 
order to that, the Duke of Monmouth, Lord 
Grey, and Sir Thomas Armſtrong, went one 
Night to the Mews, or thereabout to view 
the Guards, as he remembred. And the next 
Time they came to hi, Houſe, he heard Sir 
Thomas Armſtrong ſay, the Guards were very 
remiſs, and not like Soldiers; and the Thing 
was very feaſible, if they had Strength to do 
tr, 


It being demanded, if they met by chance, 
or the Witneſs had Notice of it ? Mr. Shep- 
herd anſwered, He had Notice that the Duke 
of Monmouth, Lord Ruſſel, Sir Thomas Arm- 
ſtreng, and Mr, Ferguſon, would be there: 
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That they did not come together, but one 
after another; and he did not know whether 


they came in their Coaches, or on Foot. 


Mr. Serjeant Jefferies demanding, V my 
Lord Ruſſe! _— both Times? Mr. She- 
pherd „ Yes, as he remembred. And 
being asked, If Lord Ruſſel had any particu- 
lar Buſineſs with him? He anſwered, No, 
not at. that Time; but ſince he had, about 
the Affairs of Lord Shaftesbury. Being asked, 
If any Paper was read at that Time? He ſaid 
Somewhat was read, in the Nature of a Decla- 
ration, ſetting forth the Grievances of the Na- 
tion, in order to a Riſing. He would not ſay 
Lord Ruſſel was there then; but he was, 
when they talked of ſeizing the Guards. 
The Chief Juſtice demanded again, f the 
Lord Ruſſel was vs ave at both the Meetings? 

wered, I think ſo; but it was 
eight or nine Months ago, and I cannot be po- 
ſitive. 

The Lord Howard being ſworn next, Mr. 
Attorney demanded, What he knew of the 
Riſing deſigned before the Lord Shaftesbury, 


Mr. Shepherd an 


went away; and how it was continued on:? 


His Lordſhip having obſerved the Ferment 
the Town was in at the Election of Sherifts, 
ſcems to date the Original of the Plot from 
thence : And then gives an Account of his 
introducing Capt. Walcot to Lord Shaftesbury, 
and his attending Lord Shaftesbury when he 
abſconded ; who complained to him, he ſaid, 
that their Deſigns were much obſtructed by 
the unhandſome Deportment of the Duke 
of Monmouth and Lord Riel; 
not only withdrawn themſelves from his Aſſiſt- 
ance, but acted contrary to their Engagements 
for when he had got ſuch a formed Force in 
London, and expected to have it anſwered by 
them in the Country, They told him they 
were not in a Condition to concur with him ; 
which he looked upon as an Excuſe, and an 
Inſtance of their Intentions to deſert him. 
However, there were ſuch Preparations made 
in London, that if they were willing to //e 
the Honour of concurring with him, he ſhould 


who had 


be able to do it himſelf, and intended ſpeedily 


to put his Deſign in Execution : There were 
ten thouſand brisk Boys, ready to follow him 


whenever he held up his Finger 


he (Lord Howard) went to Moor-Park to the 


That 


Duke of Monmouth, and acquainted him with 
Lord Shaftesbury's Complaints: And the Duke 


anſwered, He thought he was mad. He was 
ſo far from giving him Encouragement, that 


he told him from the beginning, and ſo did 


Lord Ruſſel, There was nothing to be done 
by them in the Country at that time. That 
he returned to Lord Shaftesbury, and told 
him, the Duke diſowned they ever gave him 
any Encouragement : And Shaftesbury an- 
ſwered, It was falſe; and he had Reaſon to 
believe, There was ſome artificial Bargain be- 
tween his Father and him, to ſave one another: 
They had different Proſpects. We, ſays he, 
are for a Commonwealth ; and he has no Deſign 
but his own Perſonal Intereſt, and that will not 
go down with my People. That the Duke of 
Monmouth afterwards told him (Lord Howard) 
that the Lord Rye! had been with Lord 


Shaftesbury, and put off the Day of Rendez- 
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vous, upon Condition that thoſe Lords, and 
ſome others, ſhould be in a Readineſs to raiſe 
the Country within a Fortnight after: And, 
That the Duke added, He had been at Wap- 
ping all Night, and never ſaw a Company of 
bolder and brisker Fellows in his Life. That 
he had alſo viewed the Avenues to the Tower, 
and did not think it difficult to poſleſs them- 
ſelves of it. — 

Here the Lord Ruſſe! complained he had 
very hard Meaſure, that ſo much Hear-ſay 
Evidence was given. 

W hereupon the Chief Juſtice declared to 


the Jury, That this did not affect his Lord- 


ſhip. 

| Lind Howard proceeded in his Evidence, 
and ſaid, About the 17th or 18th of Ober 
laſt, Capt. Walcot told him, they were poſitively 
reſolved to riſe ; and did believe, that a ſmart 
Party might meet ſome great Men Where- 
upon he acquainted the Duke of Monmouth 
there was ſome dark [ntimation of an Attempt 
upon the King's Perſon: And the Duke there- 
upon ſtruck his Breaſt, and with great Emo- 


| tion, ſaid, God-ſo, kill the King ! I will never 


ſuffer them. That the Day the King came 
from New-market, they had a Notion con- 
veyed amongſt them, that there was a Defign 
upon the King: And Lord Grey ſaid, By 
God, if they do attempt ſuch a Thing, they can- 
not fail. And they were in great Anxiety 
of Mind, till they heard the King's Coach 
was come in, | 
This failing, it was next reſolved to be 
done on the Anniverſary of Queen Elizabeth, 
the 17th of November : Which failing alſo, by 
their not being ready in the Country, Lord 
Shaftesbury took Shipping and got away; and 
from that Time he (Lord Howard) heard no 
more of Lord Shaftesbury till he died. 
After this, they conſidered they had gone 
ſo far, and communicated the Aﬀair to fo 
many, that there was no retreating ; and that 
to manage ſo great a Deſign, a general Coun- 
cil was neceſſary to take care of the Whole: 
About the Middle of laſt Fanuary therefore 
they conſtituted a Cabal, conſiſting of fix 


Perſons ; namely, The Duke of Monmouth, The Ciuncit 
Lord Eſſex, Lord Rufjel, Mr. Hampden, jun, Six. 


Algernon Sidney, and himſelf (Lord Howard), 
who met about the ſame time at Mr. Hamp- 


den's Houſe, where it was debated, Whether 270 De 
it was moſt proper to begin the Inſurrection Gates, 


in London, or in the Country? And the Duke 
of Monmouth obſerved, 'T hat it would be im- 
poſſible to reſiſt a formed Force, with a Rab- 
ble haſtily got together ; and that, whatever 
Numbers could be gathered in the City, 
would be diſperſed before they could form 
themſelves: Concluding therefore, that it 
would be better to riſe at ſuch a Diſtance 
from the Town, as they might have an Op- 
portunity of forming themſelves; and not 
here, where every ſlight Rumour might inti- 
midate their Friends; and one Half Hour 
would convey the News to thoſe Forces, that 
in another Half Hour, would be ready to ſup- 
preſs them: Whereas, if they ſhould begin at 
a Diſtance from London, the King would be 
under this Dilemma, either to ſend down his 


Forces, and leave the City naked; or, if he 
A | did 
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did not ſend, he would give them an Oppor- | 
tunity of forming themſelves into Bodies in 
the Country. Then they conſidered, what 
Towns and Counties were moſt diſpoſed to 
Action; and what Arms and Money would 
be wanting: And the laſt and greateſt Con- 
ſideration was, How they might draw the 
Scots in to join them. That about ten 
Days after, the ſame Perſons had a Meeting 
at Lord RNuſſel's Houſe ; and there it was re- 
ſolved to ſend ſome Perſons to Lord Argyle, 
to ſettle a Correſpondence with him, and get 
Intelligence of the State of Scotland, and to 
invite ſome Perſons hither, that were ſuppoſed 
to underſtand the Situation of their Affairs: 
And the Perſons agreed to be invited were, 
Sir John Cockram, Lord Melvile, and, as he 
thought, one of the Campbels. 5 

That Colonel Sidney had the Care of this 
Buſineſs ; who told him (Lord Howard) he 
had ſent Aaron Smith to Scotland, and given 
him ſixty Guineas for his Journey: And they 
agreed not to meet any more till the Return 
of that Meſſenger, who was gone near a 
Month before they heard ny N of him, 
and they were afraid their Letter had miſ- 
carried: But it could have done no great 
Hurt, if it had; for it carried only a kind of 
Cant in it, being under the Diſguiſe of a 
Plantation in Carolina. 

Mr. Attorney demanding, V my Lord Ruſſel 
was at theſe Meetings ? Lord Howard anſwer- 
ed, Yes: He wiſhed he could ſay he was not: 
And being asked, If he fat as a Cypher amongſt 
them, and ſaid nothing? Lord Howard an- 
ſwered, Every one knew Lord Ruſſel was a 
Perſon of great Judgment, and not very laviſh 
in Diſcourſe. And it being asked, If Lord 
Ruſſel conſented ? He anſwered, They did 
not put it to the Vote, it went without Con- 
tradition; and he took it, That all there 


gave their Conſent. 


Then the rt told the Priſoner, That was 
his Time, if he would ask the Witneſs an 
Queſtions : Whereupon Lord Ruſſel ſaid, The 
moſt this Witneſs had teſtified of him, was 
only Hear- ſay; The two times they met was 
upon no formed Deſign ;, only to talk of News, 
and Things in general. 

The Gan replied, He teſtified, that after 
Lord Shaftesbury went off, the Party concern- 
ed with him, made Choice of the Duke of 
Monmouth, Lord Ruſſel, &c. to carry on the 
Deſign of an Inſurrection, or Riſing in the 
Kingdom, 

The Lord Ruſſel asked, By what Party that 
Council was choſen, for he knew of noParty? 
Lord Howard anſwered, They erected them- 


ſelves into this Society, by mutual Agreement. 


Lord Rufſel replied, They were People that 
did meet very often; and though, he ſaid, 


they met upon a formed Deſign, they met 


about no ſuch Thing. 

Then the Chief Juſtice obſerved, ThatLord 
Howard had teſtified, They did conſult among 
themſelves about raifing Men, and where the 
Riſing ſhould firſt be; whether in London, or 
more diſtant Paris: That they had ſeveral De- 
bates about it; and mentioned ſome of the Duke 
75 Monmoutb's Arguments for its being begun in 

a 


conſidered how to raiſe 


neſs : And that it was agreed amongſt them 10 
fend a Meſſenger to Scotland. This Lord How- 
ard te/tified, of his own Knowledge. 

Lord Ruſſel again acknowledged they met; 
but ſaid, there was no Debate of any ſuch 
Thing, nor putting any Thing in Method; 
but Lord Howard was a Man of a voluble 
Tongue, talked well, was full of Diſcourſe, 
and they were delighted to hear him. 


his. Cuſtody, both he and his Son being taken 
as they were making their Eſcape out of a 
Woodmonger's Houſe: 'T hatSir Hugh acknow- 
ledged he had been in Town four Days, and 
came up with his Son, and one Bazley. 

Mr. Attorney then called Mr. Ve, and 
demanded, Whether he, and the reſt of thoſe 
that intended to riſe, looked upon any of the 
Lords, above-mentioned, as concerned in it? 

Meſt depoſed, That they always ſaid Lord 
Ruſſel was the Man they moſt depended on; 
becauſe he was a Perſon looked upon as of 
great Sobriety. | 

Lord Ruſſel anſwered, He could not hinder 
People from making uſe of his Name ; but 
he thought it hard to have this brought to in- 
* the Jury, and inflame them againſt 

im. 

Mr. Attorney replied, It was not Evidence 

to convict a Man, if there was not plain Evi- 


dence before; but it confirmed what the reſt 
had ſworn, | 

Then the Chief Juſtice acquainted the Pri- 
ſoner, 'That the King's Counſel had done with 
their Evidence; and faid, he would put him 
in Mind of the moſt material Things that had 


y | been proved againſt him, 


And firſt ; That Colonel Rumſey had de- 
pore, he was ſent to them on a traitorous 
Errand, to know what had been done con- 
cerning the deſigned Inſurrection at Taunton : 
And that he (Lord Ruſſel) being at that 
Meeting, Anſwer was made, Mr. Trenchard 
had failed them ; and my Lord Shaftesbury 
muſt be contented as to that time. That Mr. 
Shepherd alſo depoſed, his Lordſhip was at that 
Meeting ; and that a Paper was read, pur- 
porting a Declaration deſigned to be publiſhed 
on their Riſing ; ſetting forth, the Oppreſſions 
and Grieyances of the Nation. That the 
Lord Howard, after having given a long Ac- 

count of the Lord Shaftesbury's Deſigns, de- 
poſed, That fix of them did undertake, as a 
Council, to manage the intended Inſurrection, 
and ſurpriſe the King's Guards, which was 
Rebellion : And depoſed, they had ſeveral 
Conſults concerning it ; and had mentioned 
ſeveral Particulars debated at thoſe Conſults. 

The Lord Ruſſel then proceeding in his 
Defence, ſaid, I think myſelf mighty unfor- 
tunate to ſtand here, charged with a heinous 
Crime; and that intermixed with 'T reaſons, 
and horrid Practices and Speeches of others; 


ces diſtant from the City. That they did all the King's Counſel taking all Advantages, 


improving 


agree, not to do any 8 till they had a 
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engage the Kingdom of Scotland in the Bui. 


Here Mr. Attorney called Mr. Atterbury, Evidne 
the Meſſenger, to prove Sir Hugh Campbell ar tle 4 
came up from Scotland to London, in purſu- , . 
ance of the Meſſage ſent him: And Atter- us fn 


up fron 
bury depoſed, That Sir Hugh Campbell was in Slat, 


The Chief 
ice puts 
Lai 
in Mind: 
tobat ba 
been teftifed 
againſt bin. 


LoardRuſſel' 


Defenc e. 
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22 heightening Things againſt me. 


I am no Lawyer; a very unready Speaker; 
a Stranger to Things of this Nature ; alone, 
and without Counſel. I am very ſenſibleI am 
not provided to make a juſt Defence : But my 
Lord, you are equal ; and the Gentlemen of 
the Jury, I think, are Men of Conſcience : 
They are Strangers to me, and I hope they 
value innocent Blood; and will conſider, That 
the Witneſſes againſt. me ſwear to ſave their 
own Lives: However they may be accounted 
legal Witneſſes, they cannot be credible. For 
Colonel Rumſey, who had been ſo highly 
obliged by the King and Duke, to be capable 
of a Deſign to murder the King; I think, no 
Body will wonder, if, to ſave his own Life, 
he will endeavour to take away mine. Neither 
does he ſwear enough to do it ; and if he did, 
the Time, by the 13th of this King, is elapſed ; 
theProſecution ought to be within ſix Months, 
And by the 25th of Edw. III. a Deſign to 
lev ar was no T reaſon, unleſs ſomeOvert- 
Act appeared: And defired to know what 
Statute he was tried upon. 

The Attorney - General anſwered, They 
went upon the 25th of Edw. III. And this has 
been conſtantly ſo adjudged in all Trials ſince 
the Revolution, To prepare Forces to fight 
againſt the King, was a Deſign to kill the King 
within that Statute : That a Deſign to depoſe 
the King, to impriſon him, or raiſe his Subjetts 
againſt him, were within that Statute, and E- 
vidences 4 a Defen to kill the King. 

Lord Ruſſel ſaid, He heard nothing of Col. 


Lord Ruſſel then averred, That he came 
in with the Duke of Monmouth, and Rumſey 
was there before: And called Witneſſes to 
prove, that Lord Howard ſaid he knew no- 
thing againſt him ; or of any Plot. 


And firſt, the Lord Angleſey ſtood up and Lr{Rufſe!s 
declared, That hearing the Lord Bedford was Mitngſes. 


in ſome Affliction for his Son, he made him 
a Viſit, when my Lord Howard came in, and 
began to comfort my Lord, ſaying, You are 
happy in a wiſe Son, and a worthy Perſon ; 
one that can never, ſure, be in ſuch a Plot 
as this, or ſuſpected for it : I know nothing 
againſt him, or any Body elſe, of ſuch a bar- 
barous Deſign; and therefore your Lordſhip 
may be comforted in it. 

Mr. Howard alſo depoſed, That the Lord 
Howard, upon his Honour, his Faith, and 
with as much Solemnity as if he had taken an 


Oath before a Magiſtrate, denied he knew of 


any Man concerned in the Plot ; and particu- 
larly of my Lord Ruſſel, whom he vindicated 
withall the Honour imaginable ; ſaying, He 
did not only ſuffer unjuſtly, but he thought 
him the worthieſt Perſon in the World. 

Doctor Burnet declared, Lord Howard was 
with him the Night after the Plot broke out; 
and with his Hands and Eyes lift up to Hea- 
ven, ſaid, That he knew nothing of any Plot, 
or believed any ; and treated it with great 
Contempt. | 

LordCavendiſh declared, He always thought 
Lord Ruſſe! to be a Man of great Honour; 


too prudent and wary to be concerned in ſo 
Rumſey's Meſſage ; nor did he ſay he ſpoke | deſperate a Deſign ; and had expreſſed ſo ill 
to him, or that he gave any Anſwer : And | an Opinion of Colonel Rumſey, that it was 
Mr. Shepherd remembered nothing of it ; ſo | not likely he would truſt him with ſuch a 
there was but one Witneſs, and that would | Secret. | 


not convict him of Treaſon: Beſides, a Con- Doctor Tillotſon ſaid, He took the Lord 


ſpiracy to levy War was no Treaſon ; and 


deſired he might have Counſel to argue that 
Point. 

The Chief Juſtice anſwered, Thus the Law 
alſo is held to be at this Day: That it had been 
reſolved, that there need not be two Witneſſes 
to the ſame individual Af : If there were ſe- 
veral Acts manifeſting the ſame Treaſon, and 
one Witneſs to each of them, they were two 
Witneſſes within the Statute of Edw. VI. And 
as to the other Point, Whether a Conſpiracy 
to levy War was T reaſon? The Fact muſt be 
admitted, That he had conſulted to levy War, 


Ruſſel to be a Perſon of great Virtue and In- 
tegrity ; and could not but think him very 
far from any ſuch wicked Deſign. 

Doctor Burnet and Doctor Cox ſaid, They 
had heard Lord Ryfſel declare himſelf againſt 
all Inſurrections. 

The Duke of Somerſet ſaid, He had known 
Lord Ruſſel two Years, and never heard any 
thing from him but what was honourable, 
loyal, and juſt. 

Then the Jury deſired to know, What the 


Lord Howard ſaid, as to what the Lord Angle- 
ſey teſtihed. 


— 
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| 
before they could ſpeak to it. Lord Howard anſwered, he confeſſed he Led How- 4 
Mr. Attorney obſerved, That in my Lord | did frequently ſay there was nothing of Truth ard vindi- 1 


Stafford's Caſe, there was but one Witneſs to | in the Plot: He was at that time to out- face Fr. _ . 


one Act in England; and another, to another | the Thing, both for himſelf and his Party; 


AF in France. 

Lord Ruſſel anſwered, It was to the ſame 
Point. | 

Mr. Attorney replied-----To the general 
2 the Lopping Point : (the taking off the 


ng. 

Then Lord Ruſſe] demanded again, Whe- 
ther Col. Rumſey could ſwear poſitively that 
he heard the 
to it ? 

Colonel Rumſey anſwered, When he came 
in, they were ſtanding by the Fire fide ; but 


they all came from the Fire- ſide to hear what 
he ſaid, 


eſſage, and gave any Anſwer 


8 he did not intend then to have acted this 
art. — 

He did not think that the Religion of an 
Oath was tied to a Place; but received its 
Obligation from the Appeal made to God: 
And if he called God and Angels to witneſs to 
a Falſhood, he ought not to be believed now: 
But their Lordſhips knew, Every Man was 
committed for a Deſign to murder the King. 
And he laid hold on this ; for he was to carry 
his Knife cloſe between the Paring and the 
Apple. And he did fay, F [were an Enemy 


to my Lord Ruſlel and the Duke of Monmouth, 
and were called to be a Witneſs, I muft have 
declared, in the Preſence of God andMan, mw 
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462 7 C©RITICA 


L REVIEW of 


1683. J did not believe either of them had a Deſign 
35 Car. Il. ,, murder the King. ; 
Several other Witneſſes appeared, and gave 
Lord Ruſſel the Character of a virtuous Man; 
and good in all Relations. ; 
Lend Rufe! Then the Lord K concluded his De- 
concludes bis fſence, and ſaid, I declare to your Lordſhip, 
Defence. I have always had a Heart ſincerely loyal and 
affectionate to the King and Government, 
the beſt Government in the World. I pray as 
ſincerely for the King's happy and long Life, 
as any Man alive: And for me to go about 
{o raiſe a Rebellion, which I looked upon as 
wicked and impracticable, is very unlikely. 
IT was always for the Government; I never 
deſired any Thing to be redreſſed, but in 4 
Parliamentary and Legal Way : Gentlemen, I 
am now in yourHands eternally, my Honour, 
my Life, and all; and I hope the Heats and 
Animoſities amongſt you, will not ſo byas 
you as to incline you to find an innocent Man 
uilty, I call Heaven and Earth to witneſs, 
never had a Deſign againſt the King's Life ; 
nor ever ſhall have. I think there is nothing 
at all proved againſt me: Iam in your Hands; 
God direct you. 
Mr. Solici- The Solicitor-General then proceeded to 
tor's Obſer- ſum up the Evidence, and make his Obſerva- 
tbeEu:lnce, tions on it for the King; wherein he ſhewed, 
hat nothing was more common than to indict 
a Man for conſpiring the Death of the King ; 
and to aſſign a Conſultation for levying War 
againſt the King, as an Overt-Act orEvidence 
of it. And that, a Defign to bring the King 


into their Power, till he had conſented to ſuch | 


Things as ſhould be moved in his Parliament, 
was equally Treaſon, as if they had agreed 
direftly to aſſaſſinate him. But the reſt of his 
Argument comprehending only what had been 
already urged in the Courſe of the Trial, is 
deſignedly omitted. 
The Chief The Chief Juſtice, in his Directions to the 
Juſtice Di- Jury, ſaid, The Queſtion before you will be, 
re#ions to the Whether, upon the whole Matter, you do be- 
Jy lieve my Lord Ru/jel had any Deſign upon 
the King's Life? To deftroy the King or 
take away his Life ? for that is the material 
Part here. Tis uſed, and given you by the 
King's Counſel, as an Evidence of this, That 


he did conſpire to raiſe an Inſurrection, and to 


cauſe a Riſing of the People, to make, as it 
were, a Rebellion within the Nation, and to 
ſurprize the King's Guards; which, ſay they, 
can have no other End than to ſeize and de- 
ſtroy the King: And 'tis a great Evidence (if 
my Lord Ruſſel did deſign to ſeize the King's 
Guards, and make an Inſurrection in the 
Kingdom) of a Deſign to ſutprize the King's 
Perſon. It muſt be left to you, upon the 
whole Matter : You have not Evidence in this 
Caſe, as there was yeſterday againſt the Con- 
ſpirators to kill the King at the Rye : There 
was direct Evidence of a Conſult to kill the 
King ; that is not given you in this Caſe ; 
This is an A of contriving Rebellion and an 
Inſurrection within the Kingdom, and to ſeize 
his Guards, which is urged as an Evidence : 
And ſurely it is in itſelf an Evidence, to =_ 
and deſtroy the King. Upon this whole Mat- 
ter, this is left to you: JF you believe the Pri- 
ſener at the Bar to have conſpired the Death 


of the King; and in order to that, to have had 165 


e 
theſe Conſults that the r ſpeak of, then 35 Cu, 1 


you muſt find him guilty of this Treaſon that ii 
laid to his Charge. 


Then the Court adjourned till Four in the 7427 
Afternoon ; when the Jury brought the Lord — 
__ in GuiLTyY of High-T reaſon. 

he next Day being Saturday, th 14th of 

July, the Lord Ruſſel was brought into Court 
to receive Sentence, And it being demanded 
| of him, What he had to ſay, why Judgment 

ſhould not paſs upon him ? He defired the 
Indictment might be read in Engliſb; and the 

Clerk having read the W ords which charged 
him with conſpiring the King's Death, He . 
ſaid, he thought he had not been charged Ar of 
with conſpiring the Death of the King; for /*4na, 
the Witneſſes had only ſworn a Conſpiracy | 
to levy War againſt him ; and therefore he 
thought Judgment could not paſs upon him 
for conſpiring the King's Death : To which 
Mr. Recorder anſwered, That was an Ex- 
ception proper to be made before Verdict; 
and he thought he did make it. Whether the 
Evidence did ſupport the Charge, was proper 
to be obſerved to the Jury; for if it came 
ſhort of the Indictment, they could not find 
it to be a true Charge : but when they had 
found it, their Verdict paſled for Truth. 

The Lord Ruſſe! replied, He thought it 
very hard he muſt be condemned upon a 
Point, that there was not one thing of it ſworn ; 
and therefore thought he might legally de- 
mand an Arreſt of Judgment, 

The Recorder faid, he hoped his Lordſhip Hi By 
would conſider, it was not the Court that fur 
could give a Verdict, it muſt be the Jury * 
and he believed there was no Body in the 
Court delighted in giving ſuch Judgments, 
eſpecially againſt his Lordſhip. The Verdict 
was found; and the King's Attorney-General, 
in behalf of the King, did demand it: And 
thereupon, after a ſhort Preface, the Recorder 
proceeded to paſs Sentence upon the Lord Ki 
Ruſſel, as is uſual upon a Conviction of High- 4" 
. Treaſon, | 
Then Capt. Walcet, Hone, and Rouſe, were wilot . 
| ſet to the Bar; and it was demanded of them cal: 
reſpectively, What they could fay, why 7% 

Judgment ſhould not be pronounced againſt 
them ? | 

Rouſe anſwered, That the Words mention- 
ed in the Indictment againſt him, were laid 
to have been ſpoken the ſecond of March ; 
and by the Evidence they appeared to be 
ſpoken in June; and therefore he thought it 
ſtrange the Jury ſhould find him guilty of 
them: But neither he, nor either of the other Sentncpr- 
two, offering any thing material in Arreſt of e v 
Judgment, the uſualSentence inHigh-Treaſon gainþ 
was pronounced on them all three. 

The Execution of Capt. bee par 5 th 
and William Hone, being appointed on Friday 
the 20th of July, they were that Day drawn 
on Sledges from Newgate to Tyburn ; and 
there being put into a Cart, Dr. ThomasCart- 
wright, Dean of Rippon, and Mr. Smith Or- 
dinary of Newgate, exhorted them to make 
an ingenuous Confeſſion of what they knew of 
the Conſpiracy, Capt. Walcot anſwered, He Walcot" 


had ſome Papers in his Pocket, which he had Meg Er 


prepared, ecution 
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prepared, his Memory being bad, and deſired 


35 Car. Il. he might read them; and the Sheriffs con- 
Www ſenting, he looked upon one of his Papers, 


and began his Speech: W herein he ſaid, That 
to theEnd he might not be thought anAtheiſt, 
he declared he believed in the Trinity, and 


| hoped to be ſaved by theMerits of Chriſt alone: 


That he alſo believed the Scriptures to be 
written by Men inſpired, and ought to be the 
Rule of Faith: That Chriſt was the Head of 
the Church, and it was not in the Power of 
Councils or Cardinals, or any Power onEarth, 
to ſet up the Traditions of Men, and make 
them of equal Validity with the Word of 
God. As to the preſent Occaſion, he ſaid, I 
do neither blame the Judges, the Jury, or 
the King's Counſel. 7 only blame ſome Men, 
that in Truth were deeper concerned, and more 
engaged than I, that came in as Witneſſes 
againſt me; and ſwore me out of my Life to 


ſave their own. 


I confeſs Iwas ſo unfortunate as to be invited 
by Colonel Rumſey, one of the Witneſſes againſt 


me, to ſome Meetings, where ſome Things were |) 


diſcourſed 77 in order to the aſſerting our Li- 
P 


berties and Properties, which we looked upon to 


| be violated and invaded ; but it was he and 
Mr. Weſt, and ſome Gentlemen that are fled," 


that were the great Promoters of thoſe Meetings. 
I was near a Quarter of a Year ill of the Gout, 
and during that Time, Mr. Weſt often viſited 
me; and ſtill his Diſcourſe would be concerning 
LoPPING THE TWO SPARKS ; that was the 
Word he uſed, meaning THE KING AND THE 
DUKE ; and propoſed it might be done at a 
Play ; for he ſaid, THEN THEY WOULD DIE 
IN THEIR CALLING, Ile bought Arms to do 
it, without any Direction of mine : I never ſaw 
the Arms, nor I never ſaw the Men that were 
to do it, though they ſaid THEY HAD FIFTY 
EMPLOYED FOR THAT END. I told ſeve- 
ral of them, that the killing the King would 
carry ſuch a Blemiſh and Stain with it, as 
would deſcend to Poſterity : That I had eight 
Children that I was loth ſhould be blemiſbed 
with it : And withal, I was confident theDuke 
of Monmouth would revenge his Father's Blood, 
F it were but to vindicate himſelf from having 
any Hand init. Mr. Weſt preſently told me, 
that the Duke of Monmouth did not refuſe to 
give an Engagement, that he would not puniſh 
thoſe that ſhould kill the King. 

He forgave all the World, and even Mr. 
Shepherd, who promiſed to carry him to Hol- 
land; but inſtead of it, delivered him up, 


and brought him into the Condition he was 


in. He forgave alſo the reſt of the Witneſ- 
ſes; but begged it might be obſerved, if 
their End was Peace, and they died the com- 


mon Death of all Men; for though by the 


Law of the Land I ought to die, and the King 
may reaſonably put me to Death, for being at 
thoſe Meetings, where a War was debated ; yet 
I think thoſe Men are guilty of my Blood, that 
were as deep in it as I, and have betrayed me, 
and taken it away, Then he accuſed his 
Friends, That they would neither hear any Man 
ſpat, or ſpeak themſelves, what they would not 

ave repeated; for there was no ſuch thing as 
Faith in Man to Man, whatever there tods in 
Aan to God : Either the Tears of a Wife, or 

No. 23. V. 


a Family of little helpleſs Children, ſomething 


tray one another. 

Dr. Cartwright. Y ou blame the Witneſſes 
for that which is their Virtue, not their 
Crime: That they have been Witneſſes for 
the King. 

IValcot. J was not for contriving the King's 
Death, if you will believe me. 

Dr. Cartwright. You blame them for he- 
traying your contriving the War, upon which 
the Death of the King muſt have followed, 
if your "Treaſon had gone forward; or elſe 
you could not have defended yourſelf from 
that Juſtice, to which he has brought you. 

Walcot. Sir, I think it was but reaſonable I 


ſhould ſuffer : That is due from Fuſtice, and 


reaſonable by Law ; but theſe Men did not 
come in againſt me, till they did it to fave 
themſelves ; and they revealed it with that 
aggravating Circumſtance, no rational Man 
could be guilty of. 

Dr. Cartwright. T hat Circumſtance,which 
ou call aggravating, is no Aggravation at 
all ; but rather a Mitigation of your Crime, 
They would have it believed, that you were 
tenderer of the King's Perſon, than to ſhoot 
him when he was not armed : But you con- 
teſs you were conſulting that Crime. 

IValcot. I was not to have a Hand in the 
King's Death. 
Dr. Cartwright. But it was propoſed when 
you was there. 
alcot. It was ſo. 
a Dr. Cartwright, And it was agreed to be 
one. 


was agreed; I was there at many Meetings. 

Dr. Cartwright. Theſe very Meetings you 
could not but be ſenſible of, 

I alcot. There were ſeveral Meetings, where- 
in the Buſineſs of the King's Life was never 
ſpoke of. 

Dr. Cartwright. T hat was agreed at thoſe 
Meetings; but you had a tenderer Conſci- 
ence. | 

Ilalcot. I ſay, they were for aſſerting our 
Liberties and Properties. 

Dr. Cartwright. I would fain have you ex- 
plain that. 

Walcet. Truly, Sir, ſince you do preſs me 
to ſpeak, We were under general Apprehen- 
ſions ; and ſo were thoſe Lords, that are like- 
ly to ſuffer (as I have heard), of Popery and 
Slavery coming in. 

Dr. Cartwright. W hat Sign was there of 
it? You had no Perſecution at all: You were 
allowed by Law to meet, five in a Houſe, be- 
ſides. the Family. It is true Conventicles 
have been diſturbed of late ; and I would have 
you look upon it as a Judgment of God, to 
bring you to this, for forſaking the Com- 
munion of the Church of England, in which 
Way you were inſtructed from your Youth. 

Malcot. I do not come here to diſpute of 
Religion ; but to die religiouſly, if it pleaſe 
God to enable me. 

Dr. Cartwright. IJ pray God enable you: 
But I would not have you charge that as a 
Crime upon the Witneſſes, which was their 


Duty. | 
V 6 B | Ialcot. 


1683, 


Malcot. Truly, I do not know how far it 


or other, would tempt and provoke Men to be- 35 Car. II. 
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1683. 
35 Car. II. 


Hone's laft 
Words at 
Tyburn, 


fines. 


Walcot. J cannot tell how to excuſe the | 
Witneſſes, for aggravating Things againſt me, 
and making them worſe than really they 
were: For a Man to invite another to a Meet- 
ing; to importune him to this Meeting; to 
be perpetually ſoliciting him, and then deli- 
ver him up to be hanged, as they have done 
me. 

Dr. Cartwright. It was a Crime to ſolicit 

ou to thoſe Meetings; but when you were 

in, it was a Duty in you, and in them, to re- 
veal it: If God had given you the Grace to 
diſcover them, the Turn had been theirs, 
which is yours. And as you ſay, you can- 
not excuſe them, That is uncharitable. 

Walcot. 1 do forgive them, and I defire, 
with all my Heart, God would forgive 
the 


m. 

Dr. Cartwright. You confeſs you were guilty 
enough to take away your Life. 

Malcot. I was ſo. The ſame Meaſure we 
mete to another, that Meaſure God will mete 
to us: I leave it to God. | 

Dr. Cartwright. You pray this may be the 
laſt Blood ſpilt upon this Account. 

Malcot. J do fo. 

Dr. Cartwright. Would not you have Trai- 
tors brought to their End? You talk of ſpil- 
ling of Blood, as if it were innocent Blood 
now ſpilt, when you do confeſs and own the 
Guilt : But I ſhall give you no further Di- 
ſturbance, than my Prayers to Almighty God 
for you, That God would give you Mercy. 


Dr. Cartwright, then returning to Hone, 
and exhorting him to unburden his Con- 
ſcience : Hone confeſſed he was guilty of this 
Crime, according to the Law of the Land, 
and the Law of God. 

Dr. Cartwright. You ſay, you were guilty of 
conſpiring the Death of the King, and raiſing 
an Inſurrection? 

Hone. Truly, I muſt ſay, as the Captain, 1 
was drawn in: Thou ſaweſt a Thief, and 
thou conſentedſt with him. So I ſay, That J 
was drawn in: T1 ſaw the Thief, and conſented. 
I have looked upon myſelf fince to be the 
more guilty of Blood, and my Circumſtance 
was to be drawn in, and enſnared ; for I ne- 
ver was at any of their Meetings, any of their 
Cabals, but in a publick Coffee-Houſe or Ta- 
vern, where they diſcourſed the Matter of 
Fact: And I was to meet the King, and the 
Duke of York; but I did not know at that 
Time, when, or where, or what was my Bu- 


Dr. Cartwright. But you were to aſſiſt. 


Hone. Yes, I promiſed that! To aft! I 


was reſolved, however, to go down into the 
Country, and not meddle in the Thing at all; 
and had been in the Country ; but meeting 
with Keeling, he called me, and diſcourſing 
with him, 1 did ſay, I was for killing the 
King, and ſaving the Duke of York. 

Dr. Cartwright, What was your Reaſon 


for killing the King, and ſaving the Duke of 


York ? 


Hone. The Duke of York did openly pro- 
ſeſs himſelf to be a Roman Chatholick. And 


the King, it might be to prevent Popery ; 
but you ſay the quite contrary. God in 
Heaven forgive your murderous Deſign, 

Hone. I know as little of this, as any poor 
filly Man in the World: I was fain to ga- 
ther it; I had it not down-right; I was 
drawn into it; however, I am now to die: 
As for the Witneſſes, The Lord forgive 
them. | , 


Hearer, and have underſtood too much of ſome 
kind of Meetings ; God forgive me that I have 
not been as careful and diligent to diſcover 
them : But then he ſaid, he had declared his 
Opinion againſt thoſe Things, as a Breach of 
the Laws of God, and the Laws of the Land. 
And that what he had declared to his Ma- 
jeſty in Council, was the naked Truth. He 
endeayoured to acquit Sir Thomas Player, of 
having any Hand in the Plot; and ſaid, he 


bury; but was very ſhy of his Company, af- 
ter he came out of the Tower : That Sir Bo- 
mas told him ( Rouſe), he never was in that 
Lord's Company but once after ; for he ſaw 
ſome Deſigns that he was afraid were going on: 
That he (Rouſe) had been at ſeveral Clubs, 
eating and drinking; and that there was a 
Deſign to ſet up the Duke of Monmouth, (he 
would not ſay while the King reigned) though 
ſome extravagant, hot-headed Men, had taken 
upon them to diſcourſe thoſe Things: And 
he knew ſome worthy Men, who had declared, 
in his hearing, that in Oppoſition to the Duke 
of York, if the King was ſeized, they ſhould 


others that were for a Commonwealth ; and 
fome few for the Duke of Buckingham. That 
the way of theſe Gentlemen's diſcourſing of 
theſe Things, was only with one at a Time, 
This had long been the Practice of one of 
the Witneſſes againſt him, who had teſtified 
againſt him, the Words he ſpoke himſelf. 

hat his ( Rou/e's) Deſign was, to get to the 
Bottom of the Bufineſs, and then to have 
made a Diſcovery ; That the ſame Witneſs 
told him, That a certain Number of People 
had made a Reſolution to attack the Toter of 
London, the City, White- Hall, and St. Fames's: 
That their Reſolution was not to ſpill a Drop 
of Blood, but only to ſecure the King's Per- 
ſon, that the Papiſts did not kill him; and 
then they would deal with the Duke of Vork 
as they pleaſed. 

That Meſſengers being out againſt that 
Witneſs, he (Rouſe) offered him a Bed at his 
Houſe; and now he came and ſwore againſt 
him, that he was the Perſon engaged in the 
taking the Tower of London; but he never 
had any ſuch Thought, never conſulted any 
Perſon of Quality, or diſcourſed of Arms in 
order to it. That it was this Witneſs, that 
told him, the King was to be taken off, as he 
came from Windſor ; and there were ſeveral 


I did ſay, I bad rather diſpoſe of the King, than 
the Duke of York. eo mo 


| Things to be done, in order to it : That they 
wanted a Place of Rendezvous ; ſome were for 
| Salisbury- 


Dr. Cartwright. Had you rather a Papiſt 1653. 
ſhould reign over us, than the King? If you 35% n, 
had had a Deſign to kill the Duke, and ſave 
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was indeed acquainted with the Lord Shafteſ- 


ſtand by the Duke of Monmouth. There were 
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1683. Salisbury-Plain, and ſeme for Black-Heath ; but 
35 Car. II. Black-Heath was pitched upon as the moſt con- 
venient Place: And in order to gather the Peo- 
ple together, ſome were for giving a Silver Ball 
to be played for; which he (Rouſe) ſeemed to 
approve of, and diſcourſed Goodenough about 
it; and of drinking a Bowl of Punch, and giv- 
ing out that all ſhould be welcome : And by 
ſuch Means, they might gather Thirty or Forty 
Thouſand Men together, within two or three 
Days; but his ( Rouſe's) Deſign was only to get 
what he could out of them. That the ſame 
Witneſs told him, Goodenough ſaid, There 
were Forty thouſand Pounds in Bank ; and 
if ſuch a Ball coſt Thirty or Forty Pounds, 
it mattered not, to carry on ſuch a Deſign: 
He ſaid alſo, there were Five Hundred Arms 
to be brought in, and that Mr. Veſi knew of 
them; for part of them were bought by 
him.----Rouſe added, I do freely acknowledge, 
and confeſs, that it 1s juſt in God, in the firſt 
Place, and righteous and juſt in the King, that 
T die : I die juſtly for concealing it: But he 
ſaid, he did not conceal it with a Deſign to 
prejudice his Majeſty.-------The Ordinary 
afterwards prayed, and ſung a Pſalm with 
them, and then they prayed by themſelves; 
after which the Executioner did his Office. 
2 The Execution of wp Lord Ru 1 2 
ate the appointed on the 21ſt of Fuly, the Sheriffs 
* 8 to Newgate, about Nia. in the Morn- 
Inn-Fields. ing, to ſee if he was ready; and in a little 
Time after his Lordſhip came out, and went 
into his Coach, taking his Leave of his Lady, 
the Lord Cavendiſb, and ſeveral other Friends. 
There went in the Coach with him, Dr. T:1- 
lotſon, and Dr. Burnet, who attended him to 
the Scaffold, erected in Lincoln's-Inn-Fields, 
which was covered with black Cloth. 
Being come upon the Scaffold, his Lord- 
ſhip bowed to the Company, and then turn- 
ing to the Sheriff, ſaid, 


Mr. SHERIFF. 
Expected the Noiſe would be ſuch, that I 
ſhould not be very well heard. I was ne- 
ver fond of much ſpeaking, much leſs 
now: Therefore, I have ſet down in this Pa- 
per, all that I think fit to leave behind me. 
God knows how far I was always from De- 
ſigns againſt the King's Perſon, or of altering 
the Government. And I ſtill pray for the 
Preſervation of both, and of the Proteſtant 
Religion. | 
Mr. Sheriff I am told, that Captain Malcot 
Yeſterday ſaid ſome Things concerning my 
Knowledge of the Plot: I know not whe- 
ther the Report is true or not. To which it 
being anſwered, his Lordſhip was not named 
by him; he replied, he hoped he was not; 
for, ſays he, I never ſaw him, or ſpoke to 
him in my whole Life; and in the Mords of a 
dying Man, I profeſs I know of no Plot either 
againſt the King's Life, or the Government: 
But I have now done with this World, and 
am going to a better. I forgive all the World 
heartily, and I thank God I die in Charity 
with all Men; and I wiſh all ſincere Prote- 
ſtants may love one another, and not make 
way for Popery, by their Animoſities. I 
pray God forgive them, and continue the 


His Speech, 


Proteſtant Religion, that it may flouriſh, as 1683. ; 
long as the Sun and Moon endure. I am now 35 ©: : 
more ſatisfied to die than ever I have been. 

Then knceling down, his Lordſhip prayed 

by himſelf; after which, Dr. Tillotſon prayed 
with him, and having prayed again by him- 
ſelf, he pulled off his Peruke, put on his Cap, 
took off his Neckcloth and Coat, and bidding 
the Executioner, after he had laid down a 
Moment, to do his Office without a ſign, he 
gave him ſome Gold. Then embracing Dr. Vis bebead- 
N and Dr. Burnet, he ſubmitted to the 
Block, and his Head was ſevered from his 
Body at two Blows, according to Dr. Burnet, 
who was on the Scaffold; though others ſay, 
there were three Strokes, and that the firſt 
deprived him of all Senſe and Motion ; but 
the Faction had got a Story among them, 
that they were mighty fond of propagating, 
namely, 'T hat the Executioner firſt ſtruck him 
on the Shoulder, and that his Lordſhip roſe 
up, and ſpoke to him, and his Head was not 
cut off under ſix or ſeven Strokes; inſinuating 
that the Executioner had Orders from Autho- 
rity, to uſe him in that barbarous Manner : 
But theſe are ſuch Circumſtances, as would 
infallibly have been taken Notice of by Dr. 
Burnet if there had been any truth in them; 
and therefore we may very well conclude there 
was no Foundation for this Story. 

As to the Paper the Lord Rugel left be- 2e Paper be 
hind him, it being very long, and appearing 4 behind 
an artificial Piece, drawn up by Dr. Burnet's in. 
Advice and Direction, I have deſignedly omit- 
ted it; but if the Reader has the Curioſity 
to peruſe that Paper, he will find it in ſeveral 
of our Exgliſb Hiſtories; and in the Tract, 
entitled, The Characters and Dying Speeches 
of the State Priſoners. 

Dr. Tillotſon, and Dr. Burnet, it is ſaid, 
laboured very hard to convince the Lord 
Ruffel, That it was not lawful to take up Arms 
againſt the King ; which if they could have 
effected, his Pardon, it was thought, might 
have been obtained : But he differed in Opi- 
nion with theſe Divines, at leaſt with Dr. 

Tillotſon to the laſt, as appears by a Letter 
Dr. hr an wrote to him, the Day before he 
died, of the following Tenour. 
My LoRD, | 
W AS heartily glad to ſee your Lordſhip, »,. Ta: 
this Morning, in that calm and deyout ſon's Lerter 
Temper, at the receiving the Bleſſed Sa- Le- 
crament; but Peace of Mind, unleſs it be well SEL 
grounded, will avail but little, and becauſe 
tranſient Diſcourſe many times hath little Ef- 
fect, for want of Time to weigh and conſider 
it: 'Therefore, in tender Compaſſion to your 
Lordſhip's Caſe, and from all the good Will, 
that one Man can bear to another, I do 
humbly offer to your Lordſhip's deliberate 
Thought, theſe following Conſiderations, con- 
cerning the Points of Reſiſtance, if your Re- 
ligion and Rights ſhould be invaded, as your 
Lordſhip puts the Caſe : Concerning which, 
I underſtood by Dr. Burnet, that your Lord- 
ſhip had once received Satisfaction, and am 
ſorry to find a Change. 1. That the Chriſtian 
Religion doth plainly forbid the Reſiſtance of 


Authority. 2, That though our Religion be 
| cltabliſhed 
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1633. eſtabliſhed by Law, which your Lordſhip | ſpirators? 3dly and laſtly, which of the Pri- 16.7 . _ 
. urges as a Difference between our Caſe, and | ſoners were guilty, and how far? 35 G * 


that of the primitive Chriſtians; yet in the 1. Whether there was any Plot, or Conſpi. ww 


ſame Law, which eſtabliſhes our Religion, it 
is declared, That it is not lawful, upon any 
Pretence, to take up Arms: Beſides which, 
There is a particular Law, declaring the Power 
of the Militia to be ſolely in the King : And 
that ties the Hands of Subjects, though the 
Law of Nature, and general Rules of Scrip- 
ture, had left us at Liberty, which I believe 
they do not, becauſe the Government and 
Peace of human Society could not well ſubſiſt 
upon theſe Terms. 3. Your Lordſhip's Opinion 
is contrary to the declared Dodtrine of all Pro- 
teſtant Churches: And though ſome particular 
Perſons have taught otherwiſe, yet they have 
been contradicted herein, and condemned for 
it, by the generality of Proteſtants. And I 
beg your Lordſhip to conſider, How it will 
agree with an aunued aſſerting the Proteſtant 
Religion, to go contrary to the general Doctrine 
of Proteſtants: My End in this is, to convince 
your Lordſhip, That you are in a very great 
and dangerous Miſtake: And being ſo con- 
vinced, That which before was a Sin of Ig- 
norance, will appear of a much more heinous 
Nature, as in Truth it is, and call for a very 
particular and deep Repentance; which if 
your Lordſhip ſincerely exerciſe, upon the 
Sight of your Error, by a penitent Acknow- 
ledgment of it to God and Men, you will not 


only obtain Forgiveneſs of God, but prevent 


a mighty Scandal to the Reformed Religion. 
I am very loth to give you Lordſhip any Diſ- 
quiet in the Diſtreſs you are in, which I com- 
miſerate from my Heart; but am much more 
concerned that you do leave the World in a 
Deluſion, and falſe Peace, to the Hindrance of 
your Eternal Happineſs, I heartily pray for 
you, and beſeech your Lordſhip to believe I 
am with the greateſt Sincerity and Compaſſion 
in the World, 
My LorD, 


Your Lordſhip's moſt faithful, and 
afflicted Servant, 
TILLOTSON. 


Mr. Echard relates, that Dr. Tillotſon deli- | 


vered this Letter into his Lordſhip's own 
Hand; who read it with great Deliberation, and 
acknowledged he had therein offered more to 
convince him, than he had ever met with be- 
fore: That he was now ſatisfied, nothing but a 
Caſe of a very extraordinary Nature, could juſti- 
fHySubjetts in taking up Arms againſt their Prince: 
That he was fully of Opinion, no ſuch Cauſe had 
been given by the King to juſtify any ſuch At- 
tempt againſt him. But flill he thought ſuch 
Circumſtances there might be, in which it would 


be lawful for them to reſiſt. 


In my Remarks on the fivelaſt Trials, viz. 


the five loft Thoſe of Capt. Walcot, Hone, Rouſs, Blague, 


and Lord Ruſſel, I ſhall conſider theſe three 
Parliculars, 1/2, Whether there was any ſuch 
Plot as the Priſoners are charged with? 24h, 
What were the reſpective Views of the Con- 


. 3 ; 


—— 


racy, againſt the King and Government at 
that Time? And if the Evidence given at 
theſe Trials, againſt the Priſoners, and their 
own Confeſſions at the Hour of Death, will 
not convince their Friends of the Certainty of 
it, I cannot tell how it is poſſible to convince 
them ; eſpecially if it be conſidered, that the 
Witneſſes of this Plot were Men of Figure 
and Subſtance, Men who evidently appeared 
with great Unwillingneſs againſt their Accom- 
plices, and only came in to ſave their own 
Lives, who gave their Teſtimony with all the 
Tenderneſs imaginable; and, indeed, could 
nor forbear expreſſing their Affection for the 
Priſoners in open Court. Had they been a 
raſcally and profligate People, who made a 
Trade of ſwearing Men out of their Lives, 
for the extravagant Rewards that were offered 
them publickly and privately, as was the Caſe 
of the Witneſſes of the pretended Popiſh Plot, 
their Evidence might have been dubious: But 
when the Priſoners themſelves made no other 
Objections to their Teſtimony, Than that they 
gave their Evidence to ſave their own Lives, 
and that they were as deep, or deeper, in the 
Plot than themſelves, and ſeduced them into it : 
Surely there needs no other Proof of a Plot 
in general, the Priſoners, as well as the Wit- 
neſſes againſt them, atteſt the Truth of it: 
I proceed therefore to the ſecond Particular. 
2. What were the ſeveral Views of the 
Conſpirators? And nothing is more evident 
than that all of them intended to make the 
Duke of Monmouth their Tool, to obtain their 
ſeveral Ends; the Lords Ruſſel, Eſſex, Hamp- 
den, &c. propoſed he ſhould command the 
Malcontents ; aſſiſt them in compelling the 
King to exclude the Duke of York from the 
Succeſſion ; to adminiſter the Government du- 


| ring his Majeſty's Life-time, under ſuch Limi- 


tations as they ſhould preſcribe ; and that the 
Duke ſhould accept of the Crown after the 
King's Death, upon the like Limitations; that 
is, they propoſed to have a Chief Officer, with 
the Name and Title of King ; but that he 
ſhould obey the Dictates of the Parliament, 
and never pretend to diſpute their high and 
mighty Commands. There was another Party 
of the Duke's particular Friends, that propo- 
ſed his enjoying the Crown with the ſame Pre- 
rogatives former Kings had done; but theſe 
were a very ſmall Party ; for moſt of the Sons 
of Monarchy were for continuing the Succeſ- 
ſion in the right Line: But the third and 
moſt powerful Faction, of which Lord Shaf- 
tesbury was the Head, were for extirpating 
both the Family of the Stuarts, and Monar- 
chy itſelf, and reducing the Kingdom to a 
Commonwealth, like that of Holland, of which 
no doubt that Lord propoſed to be the PRo- 
TECTOR, or rather Director, In Imitation of 
the celebrated Cromwell; and to have exer- 
ciſed a more abſolute Dominion in the Name 
of the Commonwealth, than any of our Mo- 
narchs had ever aſſumed. 

T his third Party did not propoſe to obſerve 
any Meaſures, but to break through all Laws 
human and divine, and even to have _ 

n nat 
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nated their Sovereign, to facilitate the Enter- 
Car. U. prize; or perhaps they looked upon the Peo- 


le, of whom they fooliſhly imagined their 

action a Majority, to be veſted with Sove- 
reign Authority; and that They had a Right 
to depoſe, and call the Chief Magiſtrate to ac- 
count, and to eſtabliſh what Form of Govern- 
ment they ſaw fit ; and, according to the 
Maxims of their Predeceſſors in Uſurpation, 
they propoſed to do Fuflice (as their Phraſe 
was, either without them, or upon them ; that 
is, to turn out, or put to Death, the Miniſters 
of State at Pleaſure ; and to murder their Ma- 
ſter, if he oppoſed them, or refuſed to be- 
come their Slave, Thus much appears very 
obvious from theſe Trials, and the Declara- 
tions of the Conſpirators at thePlace of Execu- 
tion ; which brings me to the third Particular, 
namely, to enquire, 34!y, Which of the Pri- 
ſoners were guilty of any Part of the Charge, 


and how far? 


As to Captain J/alcot, he offers, in a Let- 
ter to Secretary Jenkins, to become an Evi- 
dence ; and aſſures his Majeſty, That the Con- 


ſpiracy was laid very broad.: At his Trial, he 


acknowledged he had been at ſeveral treaſonable 
Conſults, and was acquainted with the intended 
Inſurrection: At his Execution, he ſays, Mr. 
Mf often viſited him, and his Diſcourſe was 
ſtil} concerning the lopping the two Sparks ; by 
which was meant, the murdering the King and 
Duke ; and that it was ſometimes propoſed to 
be done at the Play-houſe : That / told 
him, Arms were provided, and Fifty Men 
employed to aſſaſſinate the King and Duke; 
and that he ( Walcot) told them, the killing the 
King and Duke would caſt a Blemiſh on them 
and their Poſterity,, and the Duke of Mon- 
mouth would revenge his Father's Death. 

He confeſſed, That by the Law of the Land 
he ought to die, for being at thoſe Meetings, 
where a War was debated ; and in another 
Place, he acknowledges the King's Murder was 
propoſed,-when he was preſent : After which, it 
is impoſſible to doubt whether he was to have 
a Share in the Inſurrection, and was acquaint- 
ed with .he Deſign of ſome of his Party to 
aſſaſſinate his Majeſty ; and as he conceal- 
ed both theſe traitorous Deſigns, though he 
pretends he diſapproved the Murder, he was 
ſurely, in a great Meaſure, guilty of both, If 
he was contriving an Inſurrection when he 


knew others deſigned to take that Opportunity 


to murder the King, in order to facilitate the 
Inſurrection he was engaged in. Can any one 
ſuppoſe he was very averſe to the Aſſaſſinati- 
on? Or that he would not have been pleaſed 
to have ſeen it effected, though he was not 
fond of the Infamy of the Action? 

I ſhall conclude my Remarks on Capt. Val- 
cot's Caſe, with the Character Biſhop Sprat 
gives him; namely, That he was an Officer 
« in Cromwell's Army, who, after Pardon and 
«© Indemnity received, and a plentiful Eſtate 
„ ſecured to him at the King's Reſtoration, 
< was nevertheleſs engaged in all the Plots 
„ againſt the Government ever ſince; and 
« particularly in that of Ireland, ſome Years 
<< before, to ſurprize the Caſtle of Dublin. 
«© He was introduced by Lord Howard, un- 
cc der the Character of a ſtout and able Ofi- 

No. 24. I. | 


cer, into a ſtrict Familiarity with the Earl 


I parted till his Death; accompanying him 
„in his Flight to Holland, and returning 
thence with his Corps; he and Ferguſon 
having this peculiar Mark of his Kindneſs, 
to be made Legatees in his laſt Will, as his 
*© ſpecial Friends.” Biſhop of Rocheſter*s Nar- 
rative of the Conſpiracy, Page 22. 

As to Hone, he confeſſed at his T rial, That 
he was to be one of thoſe who was to go 
down to the Rye, to aſſaſſinate the King; and 
was to have twenty Pounds for that Service; 
but ſays, he was drawn into it by Goodenough - 
After which, it is ſurely unneceſſary to bring 
further Proof of his Guilt ; or that ſome of 
the Conſpirators had formed a Deſign to aſ- 
ſaſſinate his Majeſty at Rumbold's Houſe at 
the Rye in Hertfordſhire, as he came from New- 
market. 

As to Rouſe, it was proved at his Trial, He 
had been at ſeveral treaſonable Conſults ; 
That he knew ſome of the Conſpirators had 
a Deſign to aſſaſſinate the King: That he had 
declared, Whatever the King had, the Parlia- 
ment gave him: That the King had forfeited 
his Crawn, and had no Right to it. At his Ex- 
ecution he ſaid, He knew ſome worthy Men, 
who in his hearing declared, That in Oppo- 
ſition to the Duke of York, if he King was 
ſeized,they would ſtand by the Duke of Mon- 
mouth : Others were for a Commonwealth : 
and ſome few for the Duke of Bucks. That 
it was the principal Witneſs againſt him, who 
told him, The King was to be taken off as he 
came from Windſor ; and ſeveral Things 
were to be done in Order to it. They were 
divided about a Place to aſſemble their Forces: 
Some were for Salisbury-Plain, and ſome for 
Black-heath ; but Black-heath was at length 
agreed on: And in order to gather their 
Friends together, it was propoſed to play for 
a Silver Ball ; which he ſeemed to approve of, 
and ſaid, they might gather together thirty or 
forty thouſand Men by that Means. And 
though he ſays, in his Excuſe, that he went 
to their Meetings only to ſerve the King, and 
enable himſelf to diſcover the Bottom of the 
Plot; yet he ſeems to recollect himſelf after- 
wards, and ſays, I do freely acknowledge and 
confeſs, that it is juſt in God in the firſt Place, 
and righteous and juſt in the King, that I die 
1 die juſtly for concealing it (the Conſpiracy) ; 
which he could not be ſaid to have done, if it 


had appeared he had no other Deſign than to 


have ſerved the King by a Diſcovery : And 
therefore we can no longer doubt he was to 
have had a Share in the intended Inſurrection; 
and was guilty, at leaſt, of concealing, that 
there was a Party that intended to aſſaſſinate 
his Majeſty. 
I come now to enquire into the Lord Rix 
ſel's Caſe, who was charged with Meeting and 
Conſulting with other Conſpirators, to raiſe 
an Inſurrection and Rebellion; and with a 
Done to ſurprize the King's Guards at J/hite- 
all. 
The Witneſſes againſt him were Colonel 
Rumſey, Mr. Shepherd, and my Lord Howard, 
his intimate Friends. Colonel Rumſey depoſed, 


That he was ſent by Lord Shaftesbury to the 
| 6 C h Duke 


1683. 


&« of Shaftesbury, from whom he never de- 35 Cr. II. 
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formed a 


Duke of Monmouth, Lord Ruſſel, Lord Grey, 
Sir Thomas Armſtrong, and Mr. Ferguſon, who 
were met that Evening (November 2.) at 
Mr. Shepherd's Houſe, to know what Reſolu- 
tion they came to about the Riſing at Taunton; 
and that he went to Mr. Shepherd's,and found 
all that Company there; and having delivered 
his Meſſage, they anſwered, Mr. Trenchard 
had failed them, who had promiſed to raiſe a 
thouſand Foot, and three hundred Horſe ; but 
could not perform it ; and Lord Shaftesbury 
muſt be content (to defer the Riſing.) 

He teſtified alſo, That there was a Diſcourſe 
of ſeeing what Poſture the Guards were in, it 
being intended to ſurprize them : And being 
asked, if it was diſcourſed by all the Com- 
pany, he anſwered, All the Company did de- 
bate it; and that the Lord Ruſſel was agreeing 
to it : He teſtified alſo, That the Lord Ruſſel 
did diſcourſe of the Riſing at Taunton. 

Mr. Shepherd alſo teſtified, That the Duke 
of Monmouth, Lord Ruſſel, and the reſt of the 
Company, met at his Houſe; and that the 
Subſtance of their Diſcourſe was, How to ſur- 
priſe the Guards: And that Fee was 
read, in the Nature of a Declaration, ſetting 

forth the Grievances of the Nation, in order to 
a Riſmg. 

Lord Howard depoſed, That on Lord 
Shaftesbury's going to Holland, the Duke of 
Monmouth, Lord Eſſex, Lord Ruſſel, Mr. 
Hampden, jun. Algernon Sidney, and himſelf, 
bal or Council, in order to pro- 
poſe Matters for the intended Inſurrection 
(for the Buſineſs was not dropped on the Lord 
Shaftesbury's retiring beyond Sea, but defer- 
red): That they met accordingly, and conſulted 


| bout raiſing Men: Where it was proper to 


begin the Inſurreftion ; whether at London or 
in the Country ; and how to provide Arms and 
Money : But the principal Buſineſs was, to en- 
gage the Kingdom of Scotland in the Conſptracy, 
before they declared themſelves. 

The Lord Ruſſel acknowledged at his Trial, 
that he met the Company mentioned, at 
Mr. Shepherd's: And that he twice met the 
Gentlemen faid to be of the Council of Six. 

And in the Paper his Lordſhip left with the 
Sheriff, he confeſſes, He was with the Com- 
pany at Mr. Shepherd's, and that there was 
fome Diſcourſe of the Feazibleneſs of furpri- 
zing the Guards there; and ſeveral Times b 
Accident, in general Diſcourſe he had heard 
it mentioned elſewhere, as a thing might eaſily 
be done; but never conſented to, as fit to be 
done: And, particularly at Lord Shaftesbury's 
there being ſome general Diſcourſe of this Kind, 
he flew out, and exclaimed againſt it. 

In another Part of that Paper his Lordſhip 
ſays, The Duke of Monmouth came to him, 
and ſaid, he was extremely glad he was come 
to Town; for Lord Shaftesbury, and ſome hot 
Men, would undo them all, if great Care was 
not taken; and therefore deſired, for God's 
Sake, he would uſe his Endeavours with his 

Friends, to prevent any Thing of that Kind. 
That he told him, there would be Company at 
Mr. Shepherd's that Night, and took him 
thither with him : And there were ſome Things 
ſaid there, with much more Heat than Fudg- 


ment, which he ſufficiently diſapproved ; and 


| 


was acquainted with theſe Heats and ill De- 
ſigns, and did not diſcover them But this 
was but Miſpriſion of Treaſon at moſt. That 
he was adviſed not to confeſs Matter of Fact 
plainly at his Trial, fince that muſt certainly 
have brought him within the Guilt of Miſpri- 
fron o ＋ 


pon the Whole, there naturally ariſes 
three Queſtions: 


1. Whether the Lord Ruſſe] committed the 
Facts he was charged with 


2. Whether there was legal Evidence given 
to convict him? And, 


3. Whether thoſe Facts wereHigh-Treaſon, 


or juſtifiable by the Laws and Conſtitution of 
this Kingdom ? 


1. And firſt: His Lordſhip acknowledged 
he was at ſeveral Conſults or Meetings, which 
the Lawyers call T reaſonable ; (that is) where 
the ſurprizing the King's Guards, and an In- 
ſurrection, was treated of; and that he went 
deſignedly with the Duke of Monmouth, to 
Mr. Shepherd's, to prevent the Earl of Shaftes- 
bury, precipitating Matters ; which isa ſtrong 
Evidence they had conſulted and debated of 
an Inſurrection before. He confeſſed alſo in 
his Paper, that the ſeizing the Guards had ſe- 
veral Times been debated in his Company: 
That he once flew out into a Paſſion when it 


was propoſed ; and that the Duke of Mon- 
mouth ſaid to him, Did you ever hear ſo horrid 


a Thing ? Which would incline an impartial 
Man to believe, that theſe Things were talked 
of in earneſt, and with a View of putting 
them in Execution; eſpecially if it be con- 
ſidered, That the Duke of Monmouth, one of 
the Six, with whom this Lord "_—_ Him- 
ſelf, confeſſed 57 guilty under his Hande 
And the Lord 

ſent a Meſſage to his Lady, when he was in 
the Tower, That what he was charged with 
was true: That Mr. Hampden, another of the 
Cabal, confeſſed himſelf guilty in open Court 
afterwards : And Lord Howard did not only 
confeſs his Guilt, but became an Evidence 


Y | againſt his Accomplices. | 


Is it poſſible, after this, to believe no In- 
ſurrection was intended, or conſidered of, at 
theſe Meetings? And if there was, though 
ſome of the Company might diſagree about 
the Time or the Manner, I doubt the Law 
would look upon them all as guilty of High- 
Treaſon, rather than Miſprifion of Treaſon, 
which is only, where a Perſon accidentally falls 
into Company, and hears row without re- 
vealing it ; and not where all the Company 
meet on Purpoſe to debate treaſonable Matters, 
which they have had under their Conſiderati- 
on before. | 


2. As to the Legality of the Evidence, both 
Colonel Rumſey and Mr. Shepherd agree, 
That the Meeting at Shepherd's Houſe was 
by Deſign and Appointment, and not acci- 


— Both of them agree, that the ſur- 


prizing 


yet for theſe Things he was condemned : And 168; 
that it had been urged againſt him, That. he 35 C. l. 


ex, another of the Cabal, 
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F izins the Guards was debated ; and the reat Standing Army was kept up in Time of 1684. 
15 — II. Eb bowl that their Meeting was to con- . the Penal Laws and Teſt ſuſpended, 35 Car. II. 
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ſult, as well concerning the intended Inſur- 
rection, as the ſurprizing the Guards: Nay, 
that Lord . g's ſent him to this very 
Company, telling him they were to meet at 
Mr. Shepherd's by Appointment, to know what 
was done in Relation to the Riſing at Taun- 
ton: And Lord Howard gives Evidence of the 
Lord Ruſſel's being at ſeveral Meetings, where 
the Inſurrection was conſidered, and the raiſing 
Arms and Money to effect it: The Scots in- 
vited into the Conſpiracy ; and aSum of Mo- 
ney promiſed them, to enable them to make 
a 83 

Thus we find Colonel Rumſey and Lord 
Howard poſitive as to the Debates concerning 
an Inſurrection; and both Colonel Rumſey 


and Shepherd as poſitive, that the Propoſal of 


ſurpriſing the Guards, was made when the 
Lord Ruſſel was preſent : So that here are, in 
Reality, three Witneſſes inſtead of two, which 
the Law requires, to convict a Perſon of High- 
Treaſon : And that ſuch Conſults are treaſon- 
able, and may be given in Evidence as Overt- 
Acts of Compaſſing and Conſpiring the King's 
Death, was conſtantly reſolved at the Trials 
of the Conſpirators againſt King William, and 
ever ſince the Revolution. 


3. But then come my Lord Ruſſels Friends, 
and ſay; Admitting all theſe Facts to be true, 
notwithſtanding theOpinions of the Lawyers, 
there was no Treaſon in the Matter; for theſe 
Conſultations were intended for the Support 
andPreſervation of the Conſtitution in Church 
and State. Our Liberties were invaded by 
the Adminiſtration : The Proteſtant Religion 
in danger of being ſubverted ; and Popery, 


and Arbitrary Power, eſtabliſhed : We had 


no other View but the ſecuring our Religious 
and Civil Rights, and reducing the Prerogative 
within its due Bounds: His Lordſhip's Caſe 
was the ſame with thoſe worthy Patriots, 
who were inſtrumental in the glorious Reyo- 
lution, 

To which it is anſwered, That the Cir- 
cumſtances of the reſpective Caſes, were wide- 
ly different : There were no Breaches made in 
our Conſtitution then, like thoſe in the ſuc- 
ceeding Reign; none, at leaſt, that could 
2 an Inſurrection. The greateſt Grievance 
the Faction complained of, was, the putting 
the Laws in Execution againſt the Sectaries: 
And how hard and uncharitable ſoever this 
might be, it is generally held, That while the 
King and his Miniſters only put the Laws and 
Statutes of the Realm in Execution, they are 
not to be reſiſted en any Pretence whatſoever, 
And as for the Apprehenſions of Popery and 
Arbitrary Power in the next Reign; neither 
could this juſtify an Inſurrection, while our 
Religious and Civil Rights were actually pro- 


tected. At the Revolution, both the Civil 


and Military Government were put into the 
Hands of profeſſed Papiſts and Presbyterians, 
Enemies to the Conſtitution, and diſqualified 
to hold any Poſts in the Government: A 


or evaded: the Biſhops, Clergy, and Uni- 
verſities, were attacked in the moſt violent 
Manner, for inſiſting on their Rights; and 
the whole Frame of Government, in a Man- 
ner, diſſolved; which was ſo notorious to the 
whole Nation, that they reſolved, as one 
Man; to ſtand up in Defence of the Conſtitu- 
tion, and of their Liberties and Properties: 
For it is true, this is alegal and a limited Mo- 
narchy ; and the People have as much Right 
to be governed according to Law, as the King 
has to govern them by Law. But then it is not 
every little Deviation from the Laws, every 
falſe Step in the Adminiſtration ; or private 
Wrong done to ſome particular Man, or Party 
of Men, that will juſtify their taking up 
Arms: The Grievances ought to be general; 
and our Religious or Civil Rights actually in- 
vaded in ſuch apparent Inſtances, that a Ma- 


jority of the Nation may be convinced the 


Foundations are ſtruck at: For might every 
little Faction enter into Plots and Conſpiracies 
againſt the Government, when the Admini- 
ſtration is not agreeable to their Taſte, what 
Confuſion muſt it perpetually create in the 
Kingdom. One Set of Men might approve 
that Conduct, which another diſapproved; 
and we ſhould probably have as many con- 
tending Armies on Foot in the Iſland, as we 
have Opinions; a State more to be dreaded 
than that of Abſolute Monarchy, Who- 
ever is at the Helm therefore, for the Preſer- 
vation of themſelves and the Conſtitution, will 
ever find it neceſſary to ſuppreſs ſuch Kind 
of Conſults and Conſpiracies, and puniſh them 
as treaſonable. 

It is very probable the Lord Ruſſel, and 
many more of his Party, had no other View, 
than to compel the King to call a Parliament, 
and paſs ſuch Acts as might ſecure the Na- 


tion againſt Popery and Arbitrary Power in 


the ſucceeding Reign: And were of Opinion 
that, according to the Conſtitution they might 
lawfully put a Force upon their Prince, and 
compel him to put the Adminiſtration into 
ſuch Hands as they directed him; - the King 
being no more than their Officer; and the 
Supreme Power really veſted in the Commons. 
And thus his Lordſhip mightunfortunately and 
ignorantly incur the Guilt of High-Treaſon, 
while he 1magined he was ſerving his Country, 
and ſupporting the Conſtitution ; which ſeems 
to me the moſt charitable Conſtruction that 
can be put upon his Actions. His ſolemn 
Profeſſions that he had no Deſign againſt the 
King or Government, at the Hour of Death, 
can no other way be accounted for. | 
I am apt to think, that the Parliament tha 
reverſed his Attainder at the Revolution, were 


of Opinion, his Lordſhip deſigned well (how- 


ever he might have been miſtaken in our Con- 
ſtitution); and as he was a Gentleman of great 
Honour and Virtue, and of a Family well- 
affected to King William and the Revolution, 


| the Bill met with the eaſier Paſſage. 


The 
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4 CRITICAL REVIEW of 


1683. The Trial of ALGERNON SIDNEY, Eſq; for High-Treaſon, at the King's », 
Bench-Bar, the 2 iſt of November, 1683. 35 Car. II. 


35 Car, II, 


LA 
The Tdi T2 Priſoner, was brought by Habeas 


ment, Corpus, from the Tower, and arraigned 
the 7th of November, and the Indict- 

ment read; which charged him with Compaſ- 

ſing and Conſpiring the Death of the King, and 

the Subverſion of the Government ; and for 

that End, aſſembling and conſulting with other 
Traitors, on the 3oth of June, in the 35th 

Year of his preſent Majeſty, at the Pariſh 

of St. Giles's in the Fields, in the County 

of Middleſex, how to execute and fulfil the 

ſame: And that he ſent Aaron Smith into 
Scotland to invite the Malcontents in that 
Kingdom, to join with the ſaid Engliſb T raitors 

to perpetrate the ſaid T reaſons. And it fur- 

ther charges, That the Priſoner, in order to 
accompliſh his ſaid traitorous Compaſlings, 
Imaginations and Purpoſes; and to perſuade 
his Majeſty's Engliſh Subjects, that it was 
lawful to riſe in Rebellion againſt him; 
did, at the Time and Place aforeſaid, traitor- 
ouſly compoſe and write a falſe, ſeditious, and 
traitorous Libel, wherein, among other Things, 
were contained the following Words, (vix.) 
The Power, originally in the OE: England, 
is delegated unto the Parliament : He (meaning 
his preſent Majeſty) is ſubject unto the Law of 
God, as he is a Man; to the People that 
make him a King, inaſmuch as he is a King: 
De Law ſets a Meaſure unto that Subjection; 
and the Parliament judges of the particular 
2 thereupon ariſing : He muſt be content to 
ſubmit his Intereft unto theirs ; fince he is no 
more than any one of them, in any other reſpect, 
than that he is, by the Conſent of all, raiſed 
above any other. If he doth not like this Con- 
dition, he may renounce the Crown ; but if be 
receive it upon that Condition (as all Magi- 
ftrates do the Power they receive), and fwear 
to perform it, he muſt expect that the Perfor- 
mance will be exacted; or Revenge taken by 
thoſe he hath betrayed. And in another 
Place ſays, We may therefore change, or take 
away Kings, without breaking any Yoke (or 
that is made a Yoke) which ought not to be one : 


The Injury therefore is in making, or impoſing ; 


and there can be none in breaking it, Againſt 
his Allegiance, &c. 


A Bill;f The Priſoner deſiring to put in a Bill of 
2 Exceptions to the Legality of the Indictment, 
refuſed, Was told, he muſt either plead or demur; and 


that it would not be accepted, unleſs he offered 
it as a Plea: W hereupon, after ſome Debate be- 
tween the Court and the Priſoner, he pleaded 
Not guilty, Then he defired a Fortnight's 
time to prepare for his Trial, which was 
Counſe!, and granted. He deſired alſo Counſel, and a Copy 
2 «Sg, of his Indictment, which were denied; and 
* he was only indulged ſo far as to hear it read 
again in Latin. | 

The Trial coming on the 21ſt of Novem- 
Challenge for her, the Jury, after ſeveral Challenges, were 


Feel, worn: He challenged ſome for want of Free- 
hold ; but this was not held a legal Cauſe of 
Challenge. 
„beg The Witneſſes being called, Colonel Rum- 
Pt \ Mo fey and Mr. „ a general Account of 
neral. * ; | 


— 


35 Car, ll. 
wy 


the Plot; but ſaid nothing againſt the Priſo- 
ner in particular, but what they had by Hear- 
ſay ; of which the Priſoner complaining, and 
urging that this was done with a Defizn to 
prepoſſeſs the Jury, he was anſwered, That 
this was the Praddice at the Lord Staord's 
Trial; and at all the Trials for the Popiſh 
Plot, when his Friends had the Direction of 
the Proſecution. 

Then the Lord Howard was ſworn, and de- Ln 
poſed, That the principal Conſpirators agreed, Howny, 
the preceding Month of January, to form £vidm, 
themſelves into a Cabal, or Council of Six, 
in order to prepare Matters for an Inſur- 
rection; and that the Members of this Cabal 
were, the Duke of Monmouth, the Lords 
Eſſex and Ruſſel, Mr. Hampden, the Wit- 
neſs, and Colonel Sidney, the Priſoner : That 
theſe Gentlemen had a Meeting at Mr. Hamp- 
den's Houſe, the latter End of January, and con- 
ſidered when, and where, it was proper to be- 
gin the Inſurrection; and what Magazines 
and Money would be wanting to carry on the 
Enterprize. That about a Formight or three 
Weeks after, the ſame Cabal had a Meetin 
at Southampton Houſe (the Lord Ruſſel's); — 
it being debated what Anſwer they ſhould 
give to thoſe who demanded a Reaſon for the 
intended Inſurrection, and whoſe Aſſiſtance 
they expected, It was agreed, to reſolve all 
into the Power of the Parliament; and de- 
clare, they intended nothing but the publick 
Good. That they alſo conſidered the ſettling 
a good Underſtandi g with the Lord Argyle, 
and ſome leading Men of the Kingdom of 
Scotland; and the inviting them to join with 
the Engliſh Conſpirators. And it was a 
to diſpatch Aaron Smith to Scotland, to ne- 
gotiate that Affair; and to ſend a Letter b 
him to Sir Fhn Cockram, under the Dif, 1 
of providing for a Plantation in Carolina. That 
he ſaw the Priſoner (Colonel Sidney), after- 
wards, put ſixty Guineas in his Pocket, which 
he told this Witneſs (Lord Howard) were for 
Aaron Smith. After this, he told him Aaron 
Smith was gone, and he had heard from him 
from Newcaſtle. 

The Court demanding of the Priſoner, If 
he would ask this Witneſs any Queſtions? He 
anſwered, He had no Queſtions to ask him. 

Sir Andrew Faſter being ſworn, depoſed, goil 
That Sir Fohn Cockram, and the two Camp- tht ft 
bels, came up from Scotland to London laſt _ 
Summer; and that Sir John, when he was "x 
taken, pretended they came up about making 
a Purchaſe in Carolina. 

Sir Philip Lloyd depoſed, That the treaſon- puidns 
able Libel, laid in the Indictment, was found 4% vw 
upon a Desk in the Priſoner's Study. Aerial 

Mr. Shepherd and Mr. Carey depoſed, That Such; 
they had ſeen the Priſoner's Hand to ſeveral 
Bills of Exchange, and believed the Libel to 
be written by the ſame (the Priſoner's) Hand. e bit How, 

Cooke depoſed, T hat he had never ſeen Colo- 
nel Sidney write; but he had ſeen ſeveral 
Notes that came to him, with Endorſements 


of his Name, and they had paid them ; and the 
| : Writing 
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My Lord, one told 1683. 


1633. Writing was like this; nor were they ever Similitude of Hands. 
* called to an Account for Miſ-payment. 


. 
„ 
13 
» 
= 
= 
% 
- 
- 
4 
„ 
= 
__ 
* 
4 
& "= 
- 
w_ 
3 
3 
-v 
. 
D 
A 
= 
4 
« 
1 
1 
4 
4 
o* 
x 
1 
9 
4 
3 
_ 
= 
A 
__ 
* of 
"W 
— 
3 
> 
k 
cM 
_ 
1 » 
_ 
_ 
o 
3 
= 
-4 
2 
3 
"= 
\ 
= 1 
.x 
= 
=” 
43 
4 
3 
* 
1 
« 
3 
3 
1 
A 
2 
4A 
Y 
A 
* 1 A 
-% 
4 
3 
br 
vx 
2 


2 * 9 "a Re 
ö 


Then Mr. Attorney deſired the Libel might 
be read. 5 

Colonel Sidney deſired it might be all read. 

The Chief Juſtice told the Priſoner, Mr. 
Attorney muſt have what Part he deſired 
read ; and then he (the Priſoner) ſhould have 
what Part he deſired read afterwards. 

Then the Clerk read ſome other Paſſages 
in the Libel, beſides thoſe laid in the Indict- 
ment, (viz.) I know not why the Multitude 
ſhould be concluded headleſs : Moſes was Head 
of the Multitude that went out of Egypt. Otho- 
niel led them again/t the King of Meſopota- 
mia, Sc. The Earl of Murray headed the 
People of Scotland in the Minority of King 
James I. And in all the Revolutions we have 
had in England, the People have been headed 
by the Parliament; or the Nobility and Gentry 
that compoſed it : And when Kings failed of 
their Duties (in calling a Parliament) they 
called it by their own Authority. The Multi- 
tude therefore 1s never headleſs ; but either 


finds or creates Heads to itſelf : And why may 


they not ſhake off the Yoke, L it prove uneaſy or 
hurtful to them? When Tarquin turned ihe 
Regal Monarchy of Rome into a moſt abomina- 
ble Tyranny, Why ſhould they not aboliſh it? 
And when the Proteſtants of the Low Countries 


' were ſo grievouſly oppreſſed by the Power 2 


The Priſo- 
ner's De- 
fe ence, 


Spain, Why ſhould they not make uſe of all the 
Means that God had put into their Hands for 
their Deliverance ? If the King of Spain de- 
fired to keep his Subjects, he ſhould have go- 
verned them with more Fuſtice and Mercy; 
when, contrary to all Laws, Human and Divine, 
he ſought to deſtroy thoſe he ought to have pre- 
ſerved ; he can blame none but himſelf, if they 
delivered themſelves from his Tyranny, As to 
the People being Judges in their own Caſe, 
it is plain, they ought to be the only Fudges, 
becauſe it is their own, and only concerns 
themſelves : The general Revolt of a Nation 
from its own Magiſtrates can never be called 
Rebellion : The Power of calling and diſſolving 
Parliaments is not in the King. 

Mr. Attorney demanding, If the Priſoner 
would have any other Part of it read; he an- 
ſwered, He did not know what to ſay to it, as 
it was read thus in Pieces: The Chief Juſtice 
anſwered, He perceived, the Colonel had diſ- 
poſed it under certain Heads; and demanded, 
to what Heads they ſhould read? To which 
the Priſoner only replied, Let him give an Ac- 


count of it that did it; and demanded, what 


Statute he was indicted upon? The Court an- 
ſwered, He was indicted on the 25 Ed. III. 
which made it High "Treaſon, to compaſs or 
conſpire the King's Death; and the Overt- 
Act was ſufficiently ſet forth in the Indictment. 
Then the Colonel proceeded in his Defence, 
and ſaid, Since I am indicted on that Statute, I 
am not to take notice of any other. Iam in- 
dicted for conſpiring the Death of the King, 
becauſe ſuch a Paper is found in my Houſe: I 
think that can be nothing at all to me; for, 
though Sir Philip Lloyd did ask me if IJ would 
put my Seal to it, he did not ask me till he had 
been in my Cloſet; and I knew not what he 
had put in: Then come theſe Gentlemen upon 
No, 23. II. 


to him and offered to counterfeit any Hand 

he ſhould ſhew him, in half an Hour: And 

there is a like Caſe of my Lady Carr, ſome few 

Years ago: She was indicted of Perjury, and, 

as Evidence againſt her, ſome Letters of 
hers were produced, that were contrary to what 
ſhe ſwore in Chancery ; and her Hand was 

proved ; that it is to ſay, it was like it : But 

the Chief Juſtice Xe ynge directed the Jury, that 

thoughin Civil Cauſes it was a Proof, yet it was 
the ſmalleſt and leaſt of Proofs ; but in Criminal 
Caſes it was none at all. Mr. Attorney ſhewed 
ſome Papers to me; I do not know whether 
they are mine or no; but theſe very Papers, 

ſuch as they are, do abhor, as much as any 

one can, ſuch a Deſign : Look upon them, you 
ſee they are all old Ink; they may have been 
written perhaps theſe twenty Years, the Ink is 
ſo old; and, my Lord, it is a polemical Diſ- 
courſe ; it ſeems to be an Anſwer to Hilmer, 
which is not calculated for any particular Go- 
vernment in the World: And they, by aſtrange 
kind of Conſtruction and Imagination, will 
have it, that theſe Papers, ſaid to be found in 
my Study, had relation to this Plot, as they 
call it; I know of none, nor am in none: But 
if a Commoner of England write his preſent 
Thoughts, and another Man looking on the 
Book, write his preſent Thoughts, what great 
Hurt is there in it? However, I ſay, firſt, it is 
not proved upon me; and ſecondly, it is not a 
Crime, if it be proved: Beſides, my Lord, if 
theſe Papers are right, it mentions two hundred 
and odd Sheets ; and theſe ſhew neither Begin- 
ning nor Ending: And will you indict a Man 
for Treaſon, for Scraps of Paper found in his 
Houſe, relating to an antient Paper, intended 
as innocently as any thing in the World; and 
piece and patch this to my Lord Howard's Diſ- 
courſe, to make this a Contrivance to kill the 
King? Then, my Lord, I think it is a Right 
of Mankind, and it is exerciſed by all ſtudious 
Men, to write in their own Cloſets, what they 


anſwerable for it, unleſs he publiſh it. 

The Chief Juſtice anſwered, Pray do not go 
away with that Right of Mankind ; That it is 
lawful for me to writewhat I will in myown Clo- 
ſet, fo I do not publiſh it: We muſt not endure 
Men to talk thus ; that by the Right of Na- 
ture, every Man may contrive Miſchief in 
his own Chamber, and is not to be puniſhed 
for it, till he thinks fit. 

The Colonel replied, If they will produce 
the whole, then I can ſee, whether one Part 
contradicts another: You ask me, What o- 
ther Paſſage I would have read? I do not know 
a Paſſage in them; I cannot tell whether it be 
good or bad; and what if any body had in my 
Houſe found Papers that were not well juſtifi- 
able, either in my own Hand or another's; Is 
this "Treaſon ? Does this imagine the Death of 
the King? If any Man can fay, I ever printed 
a Sheet in my Life, I will ſubmit to anyPuniſh- 
ment: Nor have theſe Papers any Relation to 
the Deſign againſt the King's Life : You find 
only Scraps of Papers, never perfe&, written 
many Years ago; and which could not be cal- 


culated for raiſing the People now. What 
6D Man 


pleaſe for their Memory; and no Man can be 


me, within theſe two Days, that a Perſon came 35 Cr. II. b 
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Man can be fafe, if the King's Counſel may | 


35 Car. II. make ſuch (whimſical, I would not ſay, but) 


groundleſs Conſtructions ? If I had publiſhed 
it, or the Thing had been whole, and mine, I 
muſt have anſwered it ; but for theſe Scraps, 
never ſhewed any body, that I think does not 
at all concern me : And, I fay, If the Jury 
ſhould find it, which is impoſſible, I deſire to 
have the Law reſerved to me. 

Then as for the Evidence, I cannot be indict- 
ed, much leſs tried, and condemned, on the 
25th of Edw. III. The Act requiring two Wit- 
neſſes, to that very Branch unto which the 
Treaſon does relate. Now the Conſpiring the 
Death of the King, and the levying War, are 
two T reaſons ; and there muſt be two Wit- 
neſſes to either of theſe : Only my Lord How- 
ard ſpeaks of the fix Men, who were a ſelect 
Council, and he is but one Witneſs ; and if 
by the Law there muſt be two Witneſſes to the 
ſame Fact, there is an End of the Matter : 
For one to come and tell a Tale of a Tub, of 
an imaginary Council, and another of a Libel 
or Paper, written No-boby knows when, is 
ſuch a Thing as you can never get over. 


The Chief Juſtice ſaid, If he relied on that, 


he would direct the Jury preſently. 


The Priſoner went on, and ſaid, My Lord 
Howard ſets forth his Evidence very rhetorical- 
ly ; but it does not become a Witneſs; for he 
is only to tell what is done: And ſaid, His 
Lordſhip atteſted, That they took upon them to 
conſider ; but does not ſay, what one Man 
ſaid, or what one Man reſolved, much leſs 
what I did; and Ideſire I may haveCounſel to 
that Point, of there being but one Witneſs, 

The Chief Juſtice anſwered, That was a 
Point of Fact. Colonel Sidney replied, If the 
War was not levied, it was not within the 


. Statute. 


Whereupon the Chief Juſtice ſaid, The 
Court will have Patience to hear you ; but this 
is miſpending your Time. If you can anſwer 
the Fact; or, if you candiſparage theW itneſ- 


es, do; but do not ask us Queſtions,thisWay 


or the other. 

Then the Colonel proceeded, and ſaid, As 
to my Lord Howard, he has accuſed himſelf of 
divers T reaſons ; and I do not hear he hath his 
Pardon for any. He is under the Terror of 
theſe T reaſons, and thePuniſhment for them : 
He hath ſhewn himſelf to be under that 'T'cr- 
ror: He hath ſaid, That he could not get his 
Pardon, till he had done ſome other Jobs, fill he 
was paſſed this Drudgery of ſwearing ; that is, 
he would procure his own Indemnity, by de- 
ſtroying of others: Beſides, my Lord, he is my 
Debtor, I lent him a conſiderable Sum of Mo- 
ney, in Time of his great Neceſſity; and 
when the Mortgage was forfeited, to avoid 
paying it, he gets me laid up in the Tober: 
And he would have perſuaded my Servants to 
put my Plate and Goods into his Hands,when 
1 was made Priſoner. My Lord, he hath made 
ſeveral Affirmations, with Hands and Eyes lift 
up to Heaven, that he believed I was innocent: 
And though my Lord Howard's Teſtimony 
were to be credited; it is but fingle, as to the 
Conſult, and the ſending of AaronSmith: Be- 
ſides, conſpiring to levy War is not Treaſon, 


and I deſire Counſel to that. 


The Chief Juſtice anſwered, He might as 1y 
well ask him, Whether the firſt Chapter of 35G% y 
wy 


Littleton was Law. 


Then the Priſoner called his Witneſſes; and 7s, 


the Lord Clare, the Lord An 
ard, Dr. Burnet, and ſeveral more, depoſed, 

That they had heard the Lord Heard ſay, in 

the moſt ſolemn Manner, that the Priſoner was 

innocent; and that he knew nothing of aPlot: 

To which the Attorney General anſwered, 

Would not any Man have ſaid as much, that 

had been in a Plot? 

After which, the Colonel proceeded in his 
Defence; and ſaid, It is firſt imagined, that I 
intended to raiſe a War ; and then it is imagin- 
ed, that War would tend to the Deſtruction of 
the King: Now that may follow, but that is 
not natural or neceſſary; it cannot be ſo un- 
derſtood by Law. Many Wars have been, and 
the Death of the King has not followed : It is 
two diſtin&t T reaſons, to make War, and to 
endeavour to kill the King : Now, as there is 
no Manner of Proof, that I intended to kill the 
King directly, ſo it cannot be by Inference, be- 
cauſe, it is 'T reaſon of another Species; and 
therefore, though I had madeWar, I could not 
be ſaid to have conſpired the Death of the 
King. Beſides, I ſay, It is not the beſt Man's 
Evidence here,would be good in this Caſe, be- 
cauſe the Law requires two. The next Thing 
is the Buſineſs of Aaron Smith : My Lord, 
Howard tells you of a Letter ſent with him ; 
but he does not ſay by whom written, what 
was in it, or whether it was delivered or not: 
Nor have I written, or ſent a Letter into Scot- 
land ſince theYear 59. I returned intoEngland 
in the Year 77; and ſince that Time, have 
not written,or received, a Letter fromScotland: 
And as to the Scots Gentlemen that are come 
hither, I never ſaw the Campbels, or Monroe, in 
my Life. As to the Papers, What Agree - 
ment is there between them, and that other Bu- 
ſineſs of the ſelect Council, as my Lord How- 
ard calls it? And what was this ſelect Council, 
ſuppoſe Lord Howard was to be credited? But 
a fewMen talking at large, of what might be, 
or might not be,without any Manner of Inten- 
tion of doing any thing. L hey did not ſo much 
as enquire, whether there were Men, Arms, or 
Ammunition in theCountry ; and how unlike- 
ly it is, that a War ſhould be made by five or 
fin Men, not knowing one another, or not 
truſting one another; for what Dr. Coxe ſaid 
at my Lord Ryſſes Trial, of my Lord Howard's 
not being truſted by any Party, he might have 
ſaid of ſome others: And I deſire your Lord- 
ſhip to conſider, Whether there be aPoſfbility 
for anyMen, that have the Senſe of Porters, to 
do ſuch Things as my Lord Hward would put 
upon us? He, the great Contriver of this 
Plot, goes to theſe Conſults, and agrees on no- 
thing; then he goes into Ee, upon important 
Buſineſs, greater than the War of England and 
Scotland : To what Purpoſe? To look after a 
little pimping Manor : And what then ? Why 
then, it muſt be laid aſide, and he muſt be idle 
fiveWeeks at the Bath ; and there is noEnqui- 
ry after the Deſign : Is there any Appearance 
of Probability in all this? But further, my Lord, 
you are to go according to plain Proof: Con- 
ſtructive Freaſons, belong only to the Parlia- 

3 ment. 


gleſey, Mr. How. Fr ts 
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A 7 P WW Nei- 
tir 's Ref ly to 
the Colonel, 


ment. If I have neither endeavoured to kill 
the King, or levied War; then it 15 Matter of 
Conſtruction, and does not belong to any pri- 
ourt, 

170 this Defence, Mr. Solicitor Finch replied, 
The Crime the Priſoner ſtands accuſed of, is, 
compaſſing and imagining the Death of the 
King: That which we go about to prove that 
compaſſing and imagining by, is, by his 
meeting and conſulting how to raiſe Arms, 
againſt theKing ; and by plain Matter in wri- | 
ting, under his own Hand, where he does af- 
firm, It is law ful to take away and deſtroy the 
King. Notwithſtanding what the Priſoner 
has objected, it hath been adjudged over and 
over again, that an Act, which is one Branch 
of that Statute, may be an Overt- Act to prove 
a Man guilty of another Branch of it: Levying 
War is anOvert-AQ to prove a Man guilty of 
conſpiring the Death of the King, as was ad- 
judged in the Caſe of Sir Henry 4 aue; and ſo is 
meeting and conſulting to raiſe Arms; and 
Reaſon does plainly ſpeak it to be fo : For they 
that conſpire to raiſe War againſt the King, 
cannot be preſumed to ſtop any where, till 
they have dethroned or murdered the King : 
And though the Priſoner ſays, there muſt be 
two Witneſſes to every particular Fact; this 
hath been often objected, and as often over- 
ruled: It was over-ruled ſolemnly, in theCaſe 
of the Lord Stafford. 

As to the Papers found in Colonel S:dney's 
Houſe, we prove them to be Colonel S:4ney's 
Hand, by as much Proof as the 'Thing is ca- 
pable of ; and ſuch Proof as in all Caſes hath 


been allowed: And that is by Men, who 


knew, and are acquainted with his Hand-wri- 
ting, who come and ſwear they believe this to 


be his Hand. And Sir PhilipLloyd atteſts that 
theſe very Papers were found in the Prifoner's | 


Study, on a Table where he uſed to write: 
And for the Surmiſe,that they were laid there, 
it is altogether without Ground, And if the 
were wrote by him, the next Thing will be, 
how far this will be Evidence to prove his 


compaſſing and imagining the Death of the 


King. Compaſſing and imagining the Death 
of the King is the Act of the Mind, and is 
Treaſon, while it remains ſecret in the Heart ; 
though no ſuch Treaſon can be puniſhed, be- 
cauſe there is no Way to prove it : But when 
once there is an Overt-Act, that is, any thing 
that does manifeſt and declare ſuch Intention ; 


then the Law takes hold of it, and puniſhes 


it as High Treaſon, _ 
Now, after this Evidence, no Man will 


doubt whether it was in the Heart of the Pri- 


ſoner to deſtroy the King. He objects indeed, 
that this is but Part of a Book; and unleſs you 
take the Whole, nothing can be made of it. 


As it is in wreſting of Texts of Scripture (ſays | 


he) you may as well ſay, that David ſays, there 
is no God, becauſe David ſays, The Foil hath 
ſaid in his Heart, there is no Gad. But the Ap- 
plication won't hold ; for here you ſee a con- 
tinued Thread of Argument. *Tis not one 
Propoſition, but a whole Series of Argument, 
Theſe are his Poſitions: That the King derives 
all hi:Power from the People: That tis original- 
ly in the People, and that the Meaſure of Sub- 
jection muf1 be adjudged by the Parliameut. And | 


* 


F the King does fall from doing his Duty, he 
muſt expect the People will exatt it. 
he has laid down as no way prejudicial to him : 
For, ſays he, The King may refuſe the Crown, if 
he does not like it upon theſeTerms : But if he does 
accept it, he muſt expett the Performance will 
be exatted ; or Revenge taken by thoſe he has be- 
trayed. He takes Notice of it alſo as a ve 

abſurd Poſition, That the King ſhould judge in 
his ewn Cauſe, and not the People. That would 
be to ſay, (ſays thePriſoner) that the Servant, en- 
tertained by the Maſter, ſhall judge the Maſter ; 


but the Maſter ſball not judge hisServant. After 
theſe Kind of Arguments, he comes to this 


ſettled Poſition : Ve may therefore, (ſays he) 
change or take away Kings, without breaking 
any Yoke, or what is made a Yoke, The Injury 


is in impoſing the Yoke ; there can be none at all 


in breaking it. He goes on, and, by way of An- 
ſwer to an Objection, That if there he no In- 
jury, yet there may be an Inconvenience, if the 
headleſs Multitude ſhould ſhake off the Yoke, 
ſays, I would fain know he the Multitude 
came to be headleſs ; and having given many 
Inſtances in the Hiſtories of foreign Nations, 
he comes Home to the Englih, and tells you 
how all Rebellions, in later Ages have been 
headed : And,T hat the Parliament is the Head, 
or the Nobility and Gentry that compoſe it : And 
when the King fails of doing his Duty(in calling 
a Parliament) the People may call one. That 
the Multitude therefore is never headleſs ; but 
they either find, or create a Head. So that here 
is a plain and avowed Principle of Rebellion 
eſtabliſhed, on the ſtrongeſt Reaſons he has to 
back it. Gentlemen, This, with the other 
Evidence that has been given, will be ſufficient 


to prove his Compaſſing the Death of the 
King. 
In another Part of the Book, he ſays, The 


Calling and Difſulving of Parliaments is not in 
the King's Power, And you all know how ma- 


y | ny Parliaments the King hath called and diſ- 


ſolved : If it be not in his Power, he hath done 
that which was not in his Power, and ſo acted 
contrary to his Truſt, Gentlemen, Words 
ſpoken upon a Suppoſition, may be High Trea- 
ſon, as was held in the Reign of King James I. 
in the Caſe of Collins, in Rall's Reports. The 
Words were; The King being excommunicate, 
may be depoſed and murdered,without affirmin 
he was excommunicated ; and this was held 
ſufficient to convict him of Treaſon : Now, 
according to that Caſe, to ſay, theKing having 
broken his Truſt, may be depoſed by his Peo- 
ple, is High "Treaſon ; but here he does as 
good as affirm, the King hath broke hisTruſt ; 
tor every one ſees the King has diſſolved Par- 
laments: And this reduces it to an Affirma- 
tion, 

And though this Book was not brought to 
the Council of Six, to be peruſed and de- 
bated there; yet it will be another, and more 
than two Witneſſes againſt the Priſoner : For 
ſuppoſe a Man was in a Room, with two o- 
ther Men, and he comes to one of them apart, 
and endeavours to perſwade him that it is law- 
tul to riſe in Arms againſt the King, if he 
breaks his Truſt ; and then goes to the other, 
and tells him the King has broken his Truſt, 
and they ſeek ſome Way to redreſs themſelves, 


and 


1683. 
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and perſwade the People to riſe: "Theſe two 
Witneſſes do ſo tack the Treaſon together, 
that they will be two Witneſſes to prove him 
guilty of High Treaſon. 

You have heard one Witneſs prove it poſi- 
tively, That he conſulted to riſe in Arms againſt 
the King. And here is his own Book ſays, 
It is lawful for a Man to riſe in Arms again/t 
the King, if he breaks his Truſt : In Effect, he 
hath ſaid, The King hath broken his Truft. 
And this is a ſufficient Demonſtration, what 
the Imagination of the Heart of this Man 
was: That it was the Deſtruction of the 
King and Government, and indeed of all 
Governments ; for there can be no ſuch Thing 
as Government, if the People ſhall be Judge 
in the Caſe. 

I think this is ſufficientEvidence of his con- 
ſulting theDeath of the King. Some Men may 
by Paſſion be tranſported into ſuch an Offence ; 
but this Gentleman proceeds upon a ſurer 
Foundation: It is his Reaſon: It is his Princi- 
ple; It is the Guide of all his Actions; It is 
that by which he leads the ſteady Courſe of his 
Life. A Man convinced of theſe Principles, 
what won't he do to accompliſh his Deſigns ? 
Gentlemen, how dangerous is thisConfpiracy ! 
how is it rooted in him! That he ſhould write 
it as his Principle, That it is lawful to depoſe 


Kings when they break their Truſt, and that the 


Revolt of a whole Nation cannot be called Re- 
Bellion It will be a very ſad Caſe, when 
People act this according to their Conſciences ; 
and do all this for the Good of the People, as 


they would have it thought. Gentlemen, We 


have proved it ſufficiently, that it was the Ima- 
gination of his Heart to deftroy the King, and 


conſequently made ſufficient Proof of his be- 


The Chief 


Fuſtice ſums 
up the Evi- 
dence. 


cient Evidence of High 


ing guilty of High Treaſon. 

Colonel Sidney would have replied, but this 
was not permitted; it being the conſtant 
Courſe for the King's Counſel to conclude : 
And the Chief Juſtice Series therefore pro- 
ceeded to ſum up the Evidence, and obſerved, 
That though two Witneſſes are required to 


have a Tendency to the ſame "Treaſon ; this 
was ſufficient, as had been adjudged in the 
Lord Stafford'sCaſe : And though ſome Judges 
had been of Opinion, that Words of themſelves 
were not anOvert-A& to prove a Man guilty 
of High Treaſon ; yet none ever queſtioned, 
but a Letter would be a ſufficient Overt · Act 
to prove a Man guilty of High 'T reaſon, for 
cribere eſt agere. 

That if theIndictment had charged him with 
levying War, there muſt have been a War 
actually levied to have convicted him of High 
Treaſon; but the Indictment charging him 
with Compaſſing the King's Death, the levy- 
ing War, or Conſpiring to levy War, might be 
pa in Evidence to prove his Compaſſing and 

magining the King's Death: For it was the 
Imagination of the Heart, that was the Trea- 


ſon. And when this appeared by any open, 


or Overt-Act, which naturally evinced, that 
the King was intended to be depoſed, impri- 
ſoned, or otherwiſe 8 : it was a ſuffi- 


| reaſon, within the 
25th of Edw. III. | 


T hat if there was one Witneſs to prove a 


direct Treaſon, and another to aCircumſtance, 35 c. N. 
that contributed to that Treaſon; theſe were wrw 


deemed two Witneſſes, by all the Judges of 
England, on the following Caſe, lately put to 
them, (viz.) F one buy a Knife of ]. 8. to kill 
the King ; and it be proved by one Witneſs, that 
he bought the Knife for that Purpoſe ; and by 
another, that he bought ſuch a Knife of J. 8. 
Theſe are two Witneſſes, ſufficient to convict him 
of High Treaſon. 

The Witneſſes, who knew the Priſoner's 
Hand, ſwearing they believed in their Con- 
ſciences, that it was his Hand, and the Papers 
being found in hisStudy, on the Table where 
he uſed to write, was a ſtrong Evidence of 
their being his. 

That if the Priſoner was privy to the Let- 
ter written by my Lord Ruſſel, and ſent into 
Scotland, and intended to remove, or depoſe 
the King ; theſe were Evidence againſt him : 
And if the Jury believed the Book found in 
the Priſoner's Study, to be written by him 
that was more than two and twenty Witneſſes 
againſt him ; for there he affirmed, That the 
King was reſponſible to the People; That he 
was but their Truſtee; That he had betrayed 
his Truſt, and miſgoverned, and now was to 
give it up, that they might be all Kings them- 
ſelves. | 

Then Mr. Juftice Vythens declared, That 
all the Judges on the Bench concurred with 


the Lord Chief Juſtice in all the Points of 
Law, delivered by him. 


The jury afterwards withdrawing ; returned He. 
into Court in half an Hour's time, and brought vit 


the Priſoner in GuiLTy of High Treaſon. 


The Colonel being brought to the Bar again En zu 
to hear his Sentence, on Mouday the 26th of wn i 4 
November, objected, that ſeveral of the Jury Jun 


were not Freeholders: To which the Court 
anſwered, That it was the Opinion of all the 
Judges of England, that this was no Cauſe of 
Challenge; for by the Statute of Queen Mary, 


the Trial of Treaſon was to be as it was be- 


prove a Man guilty of High Treaſon, yet if fore at Common Law; and there was no ſuch 


two Witneſſes prove two ſeveral Facts, that 


Challenge at Common Law. 

TT hen the Priſoner deſired the Indictment 
might be read again ; which being granted, he 
obſerved, that Part of the King's Title, (viz.) 
Defenſor Fidei, was left out: To which the 
Chief Juſtice anſwered, the Treaſon was ſuf- 
ficiently laid, 

The Colonel objected further, That there 
was no 'T reaſon in the Papers ſaid to be found 
in his Study: The Chief Juſtice anſwered, 
there was ſcarce a Line in the Book, but what 
was T reaſon, and that was the worſt Part of 
hisCaſe: That if he was fo riveted inOpinion, 
that Kings might be depoſed, and were ac- 
countable to their People, and that a general 
Inſurrection was no Rebellion; it was high 
time, to call thoſe to an Account, that juſtified 
theſe Things. The Priſoner then repeated 
ſome other Parts of his Defence, as that Simi- 
litude of Hands was no Evidence, Sc. and 
ſaid, He appealed to God and the World, he 
was not heard. 

The Chief Juſtice anſwered, He could wiſh, 
inſtead of his Appealing to the World, as 


though he had received ſome great ROOT 
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he would appeal to God, and conſider the 
great Guilt he had contracted, and how un- 
gratefully he had dealt by a Prince that had 
pardoned him once before: Which ought to 
have wrought ſuch aTemper in him, as to have 
turned the reſt of his Life into a generous Ac- 
knowledgment of hisBounty and Mercy; and 
not into a State of conſtant Combining and 
Writing, not only to deſtroy him, but to ſub- 
vert the Government. He was ſorry to ſee 
him ſo earneſt in the Juſtification of a Book, 
which contained the rankeſt Treaſon ; which 
not only encouraged, but juſtified Rebellion : 
And then the Chief Juſtice proceeded to pro- 
nounce the uſual Sentence, in Caſes of High 
Treaſon. After which the Colonel ſaid : Then, 
O God O God! I beſeech thee, ſanctiſy theſe 
Sufferings unto me, and impute not my Blood to 
the Country, or the City through which I am to 
be drawn : Let no Inquiſition be made for it; 
but if any, and the ſhedding of Blood that is 
innocent, muſt be revenged ; let the M eight of 
it fall only upon thoſe that maliciouſly per ſecute 
me for Righteouſneſs ſake. 
he Chief Juſtice thereupon ſaid, I pray 

God work in you aTemper, fit to go into the other 
Morld; for I ſee you are not fit for this. 

Colonel Sidney replied ; My Lord, feel my 
Pulſe (holding out his Hand), and ſee if 1 am 
diſordered : I bleſs God, I never was in better 
Temper than I am now. 

Then the Lieutenant of the Tower carried 
away his Priſoner. DS 

As the Colonel was of a Noble Family 
(that of Leice/ter), the King was pleaſed to 
remit all the Sentence, but the Beheading. 
W hereupon he was brought to a Scaffold, e- 
rected on Tower-Hill, on Friday, the 7th of 
December 168 3. When, inftead of making a 
Speech, he delivered a Paper to the Sheriff, 
wherein he obſerved, 'T hey lived in an Age, 
that made Truth paſs for Treaſon : That the 
Lord Howard, the only Witneſs againſt him, 
was too infamous to be believed; and there 
was no other Evidence againſt him but the Pa- 
pers, ſaid to be found in his Cloſet ; and there 
was no other Proof of their being his, than a 
Similitude of Hands ; but if they were his, 
there was nothing in them, but what might 
be juſtified : That God had left Nations at 
Liberty, to ſet up what Governments the 
pleaſed : That Magiſtrates were ſct up for the 
Good of Nations ; not Nations for the Ho- 
nour and Glory of Magiſtrates : That the 
Right and Power of Magiſtrates, in every 
Country, was what the Laws of thatCountry 
made them: That thoſe Laws were to be 
obſerved ; and the Oaths taken by them, 
having the Force of a Contract between Ma- 
giſtrate and People, could not be violated 
without Danger of diſſolving the whole Fa- 
brick : But if the Writer was miſtaken, he 
ought to have been refuted by Law, Reaſon, 
and Scripture : It was never known, that 
ſuch Points were referred to the Judgment of 
a Jury, compoſed of Men utterly incapable to 
comprehend them, 

Whatever was ſaid, in that Treatiſe, of the 
Expulſion of Targuin ; the Inſurrection againſt 
Nero; the Slaughter of Caligula, or Domitian; 


the Tranſlation of the Crown of France, from 
No. 24. III. 


Meroveus's Race to Pepin, and from his De- 


had been applied by Inuendo's to the King; 
if they had conſidered that, if ſuch Acts of 
State were not good, there was not a King 
in the World, that had any Title to the 
Crown he wore, nor could have any, unleſs he 
could deduce his Pedigree from the eldeſt Son 
of Noah, and ſhew that the Succeſſion had ſtill 
continued in the eldeſt Line, and had been ſo 
deduced to him, | 

Then he complains of having a pack'd Jury, 
ſome of whom were not Freeholders ; that he 
had not a Copy of his Indictment, or Counſel 
allowed him ; and that he was condemned for 
Facts they made Treaſon, by Conſtruction, or 
Inferences, which none but the Parliament 
could do ; and by ſuch means, he obſerved, 
he was brought to that Place; concluding in 
the following Words, | 

Grant that I may die,glorifying thee for all thy 
Mercies ; and that at the laſt, thou haſt permit- 
ted me to be ſingled out as all itneſi of thy Truth; 
and, even by the Confeſſion of my Oppoſers, FOR 
THAT OLD CAUSE, IN WHICH I WAS 
ENGAGED FROM MY YOUTH, AND FOR 
WHICH THOU HAST OFTEN AND WON- 
DERFULLY DECLARED THY SELF. Hav- 
ing delivered this Paper to the Sheriff, he 
ſubmitted to the Block, and the Executioner 
did his Office, 

This Gentleman took up Arms, when he 
was very young, againſt King Charles I. and 
deſerved ſo well of the Uſurpers, that he was 
nominated one of that King's Judges. At 
the Reſtoration, he did not take Advantage of 
the Act of Oblivion, but remained in Baniſh- 
ment, till the Year 1677, when he returned 
to England, and obtained a particular Pardon 
for himſelf, upon his repeated Engagements, 


| to remain his Majeſty's faithful Subject for the 


future; but how he employed his Time 
afterwards, is pretty evident from this Trial. 
Bithop Burnet relates, that he was attended 
by ſome Independant Teachers, in his laſt 
Moments ; which ſhews he was of that SeR. 


mation of that great Man's Arguments, that 
moſt of the Things the Colonel and his 
Friends complained of, (if not all) have been 
practiſed and defended by thoſe very Law- 
yers, at ſeveral Trials, fince the Revolution, 
who ſo loudly complained of ſuch Practices 
before. : 

At the Trial of Sir John Friend, Anno 1695, 
the Lord Chief Juſtice Holt, in his Directions 
to the Jury, declares, "That if there be a Con- 
ſpiracy to kill the King ; to depoſe, or im- 
priſon him; or to put any Force, or Reſtraint 
upon him; and the Method intended to effect 
this, is by Levying War; there, the Conſul- 
tation, or Conſpiracy to levy War for that 
Purpoſe, is High Treaſon, though no War be 
levied. That this ſhould not be High Treaſen, 
unleſs a Mar be actually levied, is very ftrange 
Do#rine ; and the contrary has always been held 
to be Lato. 


And yet Sir 7 Hawles, who was Coun- 


fel at this very Trial for the King, ſpent a 
6 E great 


1683. 


pendants to Hugh Capet, and the like, which 35 Car. II. 


He is he- 
beaded. 
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Mr. Solicitor Finch'sReply to ColonelSidney's Remarks on 
Defence, ſeems to me to be unanſwerable ; Cline Sid- 
and therefore I ſhall only obſerve in Confir- ae 91146 
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great deal of Paper, in his Remarks on 
the Trials of Lord Ruſſel, Sidney, &c. in en- 
deavouring to prove, what the Lord Chief Ju- 
ſtice ſays, at Sir John Friend's Trial, was 
very ſtrange Doctrine, and the contrary always 
held to be. Law. 

In the Trials of Sir William Parkins, Rook- 
weed, and Cook, the ſame Year, the Chief 
Juſtice maintains, That the Conſpiring to in- 
vade the Realm, or to depoſe the King, were 
Overt-As of High Treaſon, within the 25th 
of Edw. III. and of the ſame Species of Treaſon 
as the d-figning to murder him. The Chief 
Juſtice alſo declares, That if there was one 
Witneſs to one Overt-Act, and another Witneſs 
to another Overt- Af of the ſame Species of Trea- 
fon, that was all the Law required. 

The Lord Chief Juſtice Treby declared at 
the ſame Trial, That the Conſpiring with a 
foreign Prince to invade the Realm ; the pro- 
viding Arms, to join with the Invaders, and 
make an Inſurrection againſt the King, were 
Overt-Acts of Conſpiring his Death. He that 
would cauſe an Invaſion, or Inſurrection againſt 
the King's 22 muſt be preſumed to deſign 


his Ruin and Hur 


When Sir John Friend moved in Arreſt of 
udgment, That he was convicted by one 
itneſs, becauſe the other Witneſs only 
ſwore to a Conſpiracy to levy War, which 
he apprehended was not Treaſon, unleſs War 
was actually levied; All the Judges on the 
Bench told him, _ were agreed, That a 
Conſpiracy to levy War to depoſe the King, 
was Treaſon ; or a Conſpiracy to invade the 
Realm, was Treaſon. And as to there being 
two Witneſſes to every Overt-Act, the Sta- 
tute of the 7th of Will. III. Cap. 3. for re- 
gulating Trials of Treaſon has put the Mat- 
ter beyond all Doubt declaring the Law to 
have been, and enacting that it ſhall always 
be conſtrued ſo for the future, That one Mit- 
neſs to one Overt-Af, and another to another 
Overt- A of the ſame Treaſon, ſhall be ſufficient. 
And y, As to the proving the Papers, 
or treaſonable Libel, to be the Colonels, by 
Similitude of Hands, and their being found in 
his Cuſtody ; the like Evidence was given 
againſt the Lord Preſton, after the Revolution, 
in the Year 1690; and held to be good Proof, 
that the Papers were his: Nay, the Proof 
was not ſo ſtrong, as in S:idney's Caſe; for 
there the Papers were found in his Study, on a 
Table where he uſed to write; and in the 
Lord Preſton's Caſe, the Papers were found in 
the Hold of the Ship, where his Lordſhip was; 
but not upon him. 

Thus, we ſee the Judges and Lawyers in 
all Reigns, find it neceſſary to ſupport theſe 
Maxims, in Order to ſupport the King, on his 
Throne, how much ſoever they were cla- 
moured at, when declared to be Law at the 
Trials of Lord Ruſſel, Sidney, Se. And the 
Lord Si4ngy's Friends are ſo from denying the 
Libel to be his, at this Day, that they have 
printed and publiſhed it, as his, ſince the Re- 
volution; and ſeem to adore his Memory for 
the Principles laid down in it, and his Deſign 
of propagating thoſe Principles, by that Libel. 

It remains, therefore only to conſider, W he- 
ther the Maxims advanced in that bleſſed 


Piece, were really treaſonable, or conſiſtent 
with, and agreeable to the Laws and Conſtitu- 35%, 


tion of this Kingdom ; and ſuch as were ne- 
g to be propagated and maintained, for 
e Preſervation of our Rights and Liberties, 
Thus far I agree with the Colonel, That 
no particular Form of Government is Fure 
i treo Big whatever Government we find 
eſta in any Country, ought to - 
ed: s 1 Wees 
And, That the Right and Power of Magi- 


ſtrates, in every Country, is what the Laws 


of that Country make them to be. 

But then as to the next Article, That the 
Oath taken by the Prince, at his Coronation, 
and the Oath of Allegiance, taken by the 
Subject, are in the Nature of a Contract be- 
tween King and People, and cannot be violat- 
ed without Diſſolving the Government; this 
I muſt deny; eſpecially, as he makes every 
Man a Judge of this Violation: (For if he does 
not, it will not come up to his own Caſe, who 
could not pretend to have the Authority of 
either Lords or Commons; of either Houſe 
of Parliament, to juſtify this Conſpiracy, to 
depoſe the King: Only his own Opinion, and 
that of an inconſiderable Faction, his Ac- 
complices: The Bulk of the Kingdom were 
Loyal, and for continuing the King upon his 
Throne.) 

Now, that the King's Coronation Oath, is 
not of the Nature of a Contract, and eve 
Breach of it a Forfeiture of his Kingdom, is 
evident; becauſe by our Laws a Man may be 
guilty of High-Treaſon before the King is 
crowned : And there is no limited Time ſet 
for the King's Coronation, but he may defer 
it as long as he ſees fit. The People owe Al- 
legiance to him, and are obliged to take the 
Oaths to him, though he be not crowned. 

And though the Col. lays great Streſs on that 
Maxim, That Princes and Governors are ap- 
pointed for the Good of the People, and not for 
their own Glory; yet neither will this juſtify 
oy, private Man, or every little FaQtion 
conſpiring againſt the Government, when- 
ever they apprehend themſelves aggrieved, or 
that their Governors do not act for the Good 
of the Nation, or agreeable to the Laws: For, 


if this was admitted, no Government, whe- 


ther Monarchicalor Republican, could ſubſift 
for there will be always ſome Malcontents, 
in all Countries, who will think themſelves 
aggrieved by the Adminiſtration : Nor would 
this Maxim contribute to the Peace and Hap- 
pineſs of Mankind; for if one Part of the 
Nation ſhould be of Opinion that the Admi- 
niſtration was legal and beneficial, and the 
other of a contrary Opinion, what Confuſion 
muſt this Doctrine create? Every People 
muſt be in a perpetual State of War among 
themſelves: It is very fit therefore, for the 
Sake of the Subjects themſelves, that they 
ſhould not have my mos of calling their Kings 
or Governors to an Account, and depoſing 
them whenever the Adminiſtration is not ſuit- 
able to their Taſte. Ask the Dutch, or the 
Venetians, how they would reliſh ſuch depoſ- 
ing Doctrines; or indeed, whether they ever 
ſuffer ſuch to be broached in their Territories? 
And whether a People have one or many Go- 
| vernors, 
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vernors, this can make no Alteration in the 


their reſpective Countries make any : If the 
four and twenty Burgomaſters of Am/terdam, 
in whom the Sovereign Power is veſted there, 
ſhould in the Opinion of any of their Subjects 
ſtudy their own Intereſt and Glory, more 
than that of their People, they might ac- 
cording to this Maxim be depoſed, as well as 
a King of England. But I do not doubt, the 
States of that City would make no Scruple of 
convincing the Author of any ſuch Doctrine 
of his Error, by the Ax or the Halter. 

Sure I am, our Laws make no Exceptions 
in Favour of thoſe who conſpire to dethrone 
their Prince; nor would it be any Anſwer to 
an Inditment or Charge of High-T reaſon, 
that the Party did not think the King's Ad- 
miniſtration was for the Good of the People, 
or agreeable to the Conſtitution: I would 
not adviſe my Friends and Fellow- Subjects 
therefore to depend upon ſuch a Plea, in any 
Reign. 


Biſhop Burnet ſays, Colonel Sidney met 
Death, as became one who had Marcus Bru- 
tus for his Pattern, But there ſeems to have 
been this remarkable Difference between Bru- 
tus and Sidney; That Brutus tought in Behalf 
of a glorious Commonwealth, that had been 
eſtabliſhed ſeveral Centuries, without any 
Diſpute, Claim, or Pretence of Title by any 
other; whereas Sidncy conſpired to deſtroy 
his lawful Sovereign, and Monarchy with 
him, under which Form of Government 
this Kingdom had Alouriſhed for Time im- 
memorial, and where a Republican Form of 
Government was never heard of, unleſs in 
the Reign of the Regicides, whom he ſeemed 
ſo fond of imitating. In one Word, Brutus 
fought to maintain the Laws and Conſtitution 
of his Country; and Sidney conſpired to ſub- 


1683. 
35 Car. II. 


vert thoſe of his; which is exremely like ſome 


of the reſt of Biſhop Burnet's Parallels. 

This Judgment was reverſed after the Re- 
volution, in which the Colonel's Family 
were very Inſtrumental, 
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The Trial of LauxtEnce BRADDON and Hun SPEKE Gentlemen, 1683. 
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N Information was preferred againſt the | 


Defendants, Laurence Braddon and 

Hugh Speke, by Mr. Attorney-General 
Sir Robert Sawyer, which recites; That where- 
as Arthur, late Earl of Efſex, was on the 
Tenth of Fuly, in the 35th Year of the King, 
committed to the Tower for High-Treaſon; 
and on the 13th of the ſame Month, murder- 
ed himſelf, as appeared by the Coroner's In- 
quiſition : The Defendants, Laurence Brad- 
don and Hugh Speke, knowing the Premiſſes, 
and deſigning to bring the Government into 
Hatred and Contempt; did on the 15th of 


August, in the Year aforeſaid, in the Pariſh 


of St. Clement Danes, in the County of Mid- 
dleſex, maliciouſly conſpire, to make his Ma- 
jeſty's Subjects believe, that the ſaid Inquiſi- 
tion was unduly taken ; and that the Earl did 
not murder himſelf, but was murdered by the 
Perſons to whoſe Cuſtody he was committed ; 
and that the ſaid Defendants did conſpire to pro- 
cure certain falſe Witneſſes to atteſt the ſame; 
and to induce the King's Subjects to believe 
theſe Reports, did maliciouſly declare in Writ- 
ing, that the ſaid Laurence Braddon, was the 
Perſon that did proſecute the ſaid Earl's Mur- 
derers: To the great Scandal of the Go- 
vernment againſt the King's Peace, &c. 
Then the Warrant for the Earl's Commit- 


Inquefi read. ment, and the Inquiſition taken before the Co- 


roner were proved: By which Inquiſition, tak- 
en the 14th of Juh, it was found, that the ſaid 
Arthur Earl of Eſſex, on the 13th of Fuly, in 
the 35th Year of the King, about Nine of 
the Clock in the Forenoon, being alone in 
his Chamber in the Tower, did feloniouſly 
cut his Throat with a Razor, from one 


4 5 Vein to the other, of which Wound 


e inſtantly died. 


for a Miſdemeanor, at the King's-Bench-Bar, the 7th of February, 


The Witneſſes being called, Mr. Evans Evani'sEvi- 


36 Car. II, 
th 


was ſworn, and depoſed, that about Eleven a A. 


Clock, that Morning the Earl of Eſex cut 
his Throat, Edwards, a Cuſtom-Houſe Of- 
ficer, told him, he had heard from Home, 
that his Son ſawa Hand throw a Razor out of 
the Earl of Efex's Window that Morning; 
and that Edwards came to him again in the 
Afternoon and told him, he had examined 
into that Matter, and his Boy confirmed the 
Truth of it. 

Mr. Edwards being ſworn, depoſed that a- 
bout Ten, on the 13th of Fuly in the Morn- 
ing, he was informed by his Family, that his 
Son ſaid, he had been at the Tower, and ſeen 
his Majeſty and the Duke of York; and that 
the Earl of Eſſex had cut his Throat: And he 
(the Boy) ſaw a Hand throw a Razor out of 
the Window, and a Maid or Woman came 
out of the Houſe and took it up, and went in 
again; and then he heard a Noiſe, as of Mur- 
der, cried out: Mr. Edwards depoſed further 
that his two Sons, of which this was the 
younger, were going together that Morn- 
ing to Merchant-Taylors School, as they uſed 
to do; and hearing by the Way, that the 
King was at the Tower, the younger Boy 
gave the Elder Brother the Slip, and went 
to the Tower, where he rambled about from 
Place to Place: That examining the Boy af- 
terwards, as to the Truth of his ſeeing a Razor 
thrown out of a Window, he did not deny it, 
till the Defendant Braddon came to his (the 
Witneſs's) Houſe, to enquire concerning that 


Report: 'That he (the Witneſs) begg'd of 


Mr. Braddon, that he would take no notice 
of the Matter; but he was ſo zealous as that 
nothing would ſatisfy him: That leaving Mr. 
Braddon at his Houſe, till he went to the 
Cuftom-houſe, ſome of his Family talked to 

| the 


Edwards's 
Evidence, 
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Edwards the 


Son bis Ei- 
dence, 


Came to ſign it afterwards then? The Bo 


he did not tell Evans any thing till he had 


the Boy at that Rate, that he began to deny 
he had ſeen any ſuch Thing; but in half an 
Hour he owned it again; and ſo the Boy was 
off and on, till the Time he was carried be- 
fore the Council; and. at this Day, he ſeemed 
to ſtand to his Denial; but whether he would 
now do it or no, he could not tell. 

The Court demanding, If he did not ac- 
quaint Mr. Braddon, the Boy was a lying 
Boy? Edwards anſwered, he acquainted him 
with as much, and told him, he would not 
undertake to aſſert the Truth of the Story; 
for his Daughter told him, the Boy had often 
excuſed his playing T ruant by falſe Stories. 

The Court then demanded, If he talked of 
this Matter before he went Home? Edwards 
anſwered, he ſtepped Home, being very near 
his own Houſe, and as ſoon as he came in at 
the Door, the Family began to give him an 
Account what News the Boy broughtin : He 
could not diſcourſe of it before, unleſs he had 
been the Contriver of the Story; to which 
Mr. Attorney replied, fo it is like enough you 
were. 

Then Evans was called again, and con- 
fronted with Edwards; and ſaid, he thought 
Mr. Edwards ſaid, he had the Story from 
Home, but did not go Home; and at two a 
Clock he came to the Company again, and 
ſaid he had now been at Home, and the Bo 
had told him the ſame Story he had heard in 
the Morning: But ſtill Edwards perſiſted, 


been at Home the firſt Time, and then he 
had it from his Family. 

Peing ask'd, If ever Braddon tendered his 
Son a Paper to ſign? Edwards anſwered, he 
he had heard ſo, and that he did ſign it; and 
Braddon told him, before his Son ſigned it, 
that he had other Evidence beſides his Son's : 
'That he never ſaw Braddon before the 17th 


of Fuly, when he firſt came to his Houſe 
about this Matter. 


Then William Ewards the Boy was ſworn ; 
and his Father charging him to ſpeak the 
Truth, and nothing but the Truth, the 
Chief Juſtice bid him turn about, and ex- 
hort his Father to ſpeak nothing but the 
Truth. | 

A Paper being then produced in Court, and 
the Boy asked, If he ſet his Name to it; He 
anſwered, Mr. Braddim enquired of him, if 
he ſaw any Thing at the Tower; and he 
told him, Yes, he was in the Tower, and faw 
a Razor thrown out of a Window: That he 
afterwards went with his Brother to the Taw- 
er, and ſhewed him the Place, and Mr. Brad- 
don wrote this down as he told it him. 

The Court demanding, if he refuſed to put 
his Name to it; he anſwered, yes; he was 
afraid of coming into Danger, 

The Chief Juſtice replied, why ſo? What 
Danger could there be, if it was Truth ? The 
Boy ſaid, That was not the Truth which he 
told him: The Court demanded, how he 


anſwered, he perſuaded me, and ſaid there 


was no Harm in it; and would have had my 
Aunt ſign it, 


Being asked, If he told Mr, Braddon it was 


falſe? He ſaid, No. 


It was then demanded of him? What he 7. 
told his Father before Braddon came to their 35 Gar Il 
Houſe? The Boy anſwered, he told his Fa- Wyo 
ther, the King and the Duke of York were | 
at the Tower, and while he was there, he 
ſaw a Hand caſt out a bloody Razor; and a 


Maid came out and took it up, and went in 
again: Being asked, if he really did ſee a 
bloody Razor caſt out; he anſwered, No. 


Then, young Hawkins, the Son of Doctor ; 
Hawkins, who play'd Truant that Day with E 


Will. Edwards, was ſworn as a Witneſs, and 
depoſed, that he met with Edwards that 
Morning in the Tower, and they walked round 
the Tower as long as the King walked, and 
then the King going into the Conſtable's 
Houſe, they went to 'play with ſome other 
Boys; after which he went home to his 
Father's Houſe in the Tower; and in a lit- 
tle Time, News was brought to his Father 


that the Earl of E/ex had killed himſelf: 
That thereupon, his Father went down, and 


he (young Hawkins) followed him; and after 
he had been at the Place a little while, Vill. 
Edwards came to him, and they ſtood look- 
ing up at the Window, an Hour or two at 
leaſt ; and about Eleven, he and young Ed- 
wards went away together out of the Tower- 
Gate ; but there was no Razor thrown out of 


y | the Window, neither did young Edwards 


mention any ſuch Thing, 


'Then Will Edwards was called again, and 
confronted with Hawkins ; and it being de- 


manded of him, if young Hawkins was with him 
all the while he was in the Tower; heanſwered, 


yes, except a little Time he was at the Mills. 


Mr. Blathwaite, one of the Clerks of the 


Council, being ſworn, depoſed, That Mr, th Cu 
Braddon, and young Edwards, being brought Evidei, 
to Whitehall the twentieth of Fuly, and the 


Boy being asked before his Majeſty, if the 


Matter in the Information was true ? The Bo 
anſwered, It was a Lie; upon his Faith it 
was not true: And Mr. Braddon being called 
in, and told what he faid, it appeared to have 
been an Invention of the Boy's, to excuſe 
his playing Truant that Day, 

He depoſed further, That Mr. Braddon 
having been in the Country, was again ex- 
amined before the King upon this Matter; b 
which it appeared he continued his Purſuit : 
And the Words in the Minutes, which he, 
(Blathwaite,) took, at the Examination of 
one of Edwards's Siſters, were, That Braddon 
compelled the boy to fign it. 

Mr. Monſtevens, being ſworn, depoſed, 
That about five or fix Days after the Lord 
Eſſex had murdered himſelf, Braddon came to 
the Lord Sunderland's Office, (who was Se- 
cretary of State) at Mhiteball, with a young 
Woman, and a Boy about 12 or 13 Years 
of Age; and Braddon told this Witneſs, that 
he had earneſt Buſineſs with my Lord Sun- 
derland, and came from Sir Henry Capel, 
having an Information that the Boy had giv- 


y | en relating to the Earl of He's Death; and 


the Deponent demanding, Why Sir Henry 
Capeldid not appear himſelf, ina Matter that ſo 
much concerned the Reputation of his Family, 
Braddon, ſaid, He was not well; and added, 


thac what he (Braddon) did, he was obliged 
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The Infor- 


do. out of Conſcience, and the Duty he 
bo the Memory of the Earl of Hex: 
That the Deponent thereupon went with 
Braddon to my Lord Sunderland, and his 
Lordſhip having taken the Information, 
Braddon was committed to Cuſtody, and 
brought before the King and Council. 

The Court then demanded of young Ed- 
wards, If he never told any body, he was in 
my Lord Branden Gerrard's Lodgings in the 
Tawer : To which the Boy anſwering, Never 
in his Life, the Information that Braddon had 
drawn up for the Boy to ſign, was ordered to 
be read, | 

In this Information, the Boy ſays, Hearing 


mation fign- his Majeſty and the Duke were in the 7. wer, 
oY zeug on Friday the thirteenth of July, he ran thi- 


up the Razor, a Maid run out of Captain Haw- 


Sir Henry 


ther ; and when he had ſeen his * he 
went to the Lord Brandon Gerrard's Lodg- 
ings; and as he was ſtanding between them 
and the Lord Eſex's Lodgings, he ſaw a Hand 
caſt out a bloody Razor, out of the Lord Ee 
Lodgings ; and that, as he was going to take 


ley's Houſe, took up the Razor, and carried it 
into the Houſe; and he believed it was this 
Maid, that firſt cried out Murder: That he 
alſo heard the Maid ſay, after Murder was 
cried, that ſhe heard the Lord Eſeæx groan 
three Times that Morning. 

Sir Henry Cape then being ſworn, the Court 


E Capel's Evi- asked him, If he ever employed Braddon about 


dence, 


Beech's Evi- 


e. 


Speke's 


any ſuch Buſineſs, as he had undertaken ? He 
anſwered, Braddon was twice to ſpeak with 
him ; the firſt Time he was in ſuch Diſorder, 
that he did not know well what he ſaid ; the 
ſecond Time, Braddon ſpeaking of ſuch a 
Buſineſs, he told him, he was under grear 
Grief, and under a great Burthen of Buſineſs, 
in his private Family ; and whatever he had 
to ſay in the Matter, he deſired he would ac- 

uaint a Secretary of State with it. Being 
asked, if he deſired Braddon to go to Ed- 
wards's Houſe, Sir Harry anſwered, He knew 
nothing of Edwards or his Houſe. 

Mr. Blathwaite alſo teſtified, 'T hat when 
Braddon was before the King, he confeſſed, he 
had gone about to find ſome Juſtice of the 
Peace, to take the Information upon Oath, 
and named Sir Robert Clayton, and Sir John 
Lawrence; and becauſe Sir Robert refuſed to 
take it in private, he would not let him take 
it at all, but went away with it. | 

Beech the Meſſenger, depoſed, He appre- 
hended Braddon in Wiliſbire; and among other 
Papers found upon him, was a Letter of Mr, 
Speke's, (the other Defendant) directed to Sir 
Robert Atkyns; and another from one Burgis 
of Marlbrough, direQted to Compten, Poſt-Maſ- 
ter at Frome, to enquire concerning a Report, 
that was there the thirteenth of 7uh, that the 
Earl of Eſſex was murdered, being the ſame 
Day he murdered: himſelf. 

Then Speke's Letter, dated the fifteenth of 


Letter read, Auguſt, was read, the Purport whereof was to 


acquaint Sir Robert Athyns, that Braddon was 
the only Perſon who proſecuted the Earl of 
E/Jex*'s Murder: That he was qualified for 


ſuch an Undertaking, being a Perſon of good 
Reputation, ' Prudence, and great Courage: 


That he was going Poſt to Marl 
N. 1 17. going o Marlbrough to 


make a further Diſcovery, and he lent him his 


1683, 


Man; for he was afraid he would be ſtabbed, 30 Car. II. 
— 


or knocked on the Head; and that he had di- 
rected him to wait on Sir Robert, ſince he was 
to go ſo near him, and adviſe with him how 
he had beſt proceed ; defired he would conceal 
Braddon's being there, left it ſhould be a Pre- 
judice to Sir Robert; and he hoped they ſhould 
bring the Earl of Eſex's Murder upon the 
Stage, before _ could bring any of thoſe in 
the Tower to a Trial: He alſo informs Sir 
Robert, that Braddon went by the Name of 
Johnſon; and that he, (the Writer) had re- 
ceived a Letter from Sir Robert that Day, 
with a Letter incloſed for the Lady Rufſſel, 
which he ſealed up, and carried to her; and 
my Lady returned him ten thouſand Thanks 
for his Kindneſs, and the great Pains he had 


taken. 


The Information of Jane Lodeman, aged Lodeman 


- 0 : the Girl's In- 
thirteen Years, alſo was read, importing, that firinarien 
read, 


ſhe was in the Tower on the thirteenth of Fuly; 
and ſtanding over-againſt the Window of the 
Earl of E/ex's Lodging, ſhe ſaw a Hand caſt 
a Razor out of the Window, and heard Shrieks; 
and that a Soldier at the Door, cried out to 
thoſe in the Houſe, that they ſhould come and 


take up the Razor, and a Maid came out of the 


Houſe in a white Hood ; but who took up the 
Razor ſhe could not tell. Thich Paper alſowas 
found about Mr. Braddon when he was taken. 
Another Letter from Burgis, to Compten at 
Frome, that was found about him alſo, was 
read; wherein Burgis deſires Compten to call 
to Mind that he was at Frome, the ſixth of July, 
being Friday; and then heard the Report, that 
the Earl of E//zx had cut his Throat; and that 
he would enquire, who firſt reported it; and 
give the Bearer an Account of it. 


Here Mr. Wallop and Mr. Williams, the De- The Defence, 


fendant's Counſel, urged in their Behalf, That 
what they had done, was not with any malici- 
ous or factious Deſign ; nor did they go about 
to procure theſe Informations, but heard of the 
Facts accidentally: And, if they had gone a 
little out of the Way, and taken theſe Exami- 
nations in Writing, in order to lay them be- 
fore the Secretary of State; they hoped this 
was no Crime, if they did not do it ſeditiouſly; 
but only with an Intention, that Mr. Secre- 
tary might receive a fuller Information. 
Then the Defendant's Witneſſes were cal- 


led, one of whom ſaid, As he was upon the 


Road, he heard the Earl of Eſſex had cut his 
Throat: Another ſaid, He heard ſo at Audo- 


2 the Nedneſday or Thurſday before it was 
one. 


Edwards and his Wife being examined a- 
gain by Braddon, gave much the ſame Evi- 


dence Edwards had given before; and then gn Ed- 


Sarah Edwards, the Boy's Siſter, depoſed, wards's Ee. 


That Braddon came the Tuęſday aſter the Lord dence. 


Eſſex's Death, and told her Father, he came 
from Sir Henry Capel and the Counteſs of 
Eſſex, to know the Truth of her Brother's 
Report: That her Father told him, the Boy 
bad reported ſuch a Thing; but he would not 
affirm the Truth of it, for he was apt to tell 
Lies, to excuſe his playing Truant : That 
when the Boy came from School, ſhe bid him 
be ſure to tell the 1 3 Whereupon he ask - 
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1683. ed, If any Harm would come of it? And ſhe 
36 Car. II. anſwered, She did not know ; but a Gentle- 


Lodeman's 
Zvvidence. 


M.. Speke's 


Emwidence 
Ce. nucd, 


man had been to enquire about it: And then 
the Boy denied it ; whereupon they were all 
daunted : And Braddon coming again ſoon af- 
ter, bid the Boy ſpeak Truth; telling him 
what a dreadful Thing it was to be a Liar; 
that he ſhould read the fifth Chapter of the 
Aas, where two were ſtruck dead for lying: 
And that Braddon coming again the Wedneſ- 
day following, the Boy owned it again; where- 
upon Braddon wrote down what the Boy told 
him, and went away, ſaying, he would go to 
Sir Henry Capel, and the Counteſs of E/ſex : 
That the next Day Bradden came again, 
bringing a Paper he had written over, and the 
Child ſet his Hand to it; but it was not the 
ſame Paper Braddon wrote at their Houſe: 
The Boy was unwillipg to ſign it ; but he 
ſaid, It would be no Harm to him: If there 
was any Danger, it would be to himſelf. 

Braddon demanding of her, Why the Boy 
ran to his Mother, and cried he ſhould be 
hanged ? ſhe anſwered, the Child had ſuch a 
Fear and Dread upon his Spirits, knowing it 
to be a Lie he had told, ſhe ſuppoſed. 

Mr. Wallop demanded, If they did not tell 
him his Father would loſe his Place? and ſhe 
anſwered, They did. 

Fane Lodeman, the Girl of thirteen Years 
of Age, being called, depoſed, That between 
nine and ten in the Morning, the Day the 
Earl of Z/ex died, ſhe ſaw a Hand throw a 
Razor out of the Window, and heard two 
Shrieks and Groans preſently after; and the 
People ſaid it was the Earl of Eſex's Lodg- 
ing: That the Razor fell within the Pales; 
and ſhe ſaw a Woman come out in a white 
Hood; but could not tell, whether ſhe took 
up the Razor or not: That ſhe ſaw the Razor 
only as it was flying, and it appeared open 
and very bloody: She did not ſee it upon the 
Ground; but was ſure it was a Razor, and 
not a Knife. 

Then the aboveſaid Information was read, 
atteſted by thoſe who heard her tell the Story 
to Braddon: Whereupon the Chief Juſtice 
obſerved, That the Information ſaid, ſhe heard 

the Soldier cry out; but here, ſhe ſaid ſhe did 
not know of any Soldier, or heard any body 
ſpeak to the Maid, as ſhe related there. 

The Girl being asked, If Mr. Braddon car- 
ried her before a Juſtice of Peace ; ſhe anſwer- 
ed, No; he took the Information himſelf. 

Beech the Meſſenger, depoſed, That he 
asked the Poſt-Maſter of Frome, if there had 
been any Rumour there, concerning the Earl 

of Eſex's Death, on the Day it happened, as 
was reported; and that the Poſt-Maſter an- 
ſwered, there was no ſuch Report in that 
Town, till the Sunday after his Death, 

Then Mr. Thompſon, Counſel for Mr. Speke, 
ſaid, That his Client was no otherwiſe con- 
cerned in the Matter, than writing the ſaid 
Letter to Sir Robert Atkyns, ſending it by Mr. 
Braddon, and lending him his Man: To 
which the Counſel tor the King anſwered, 
That the Letter was written in ſuch a Strain, 
as ſhewed, he had a conſiderable Share in the 
Contrivance ; for he ſaid in it, Ve row againſt 


—  — 


us : We hope to bring on the Trial of the E 
of Eſſex's far er: before they can He of the 36 ry l. 
in the Tower. wy 

Mr. Speke ſaid, Mr. Braddon came to him 
late at Night, when he had been drinking a 
Bottle of Wine; and he hardly knew what he 
wrote: Mr. Wallop his Counſel alſo ſaid, He 
might believe, from what Braddon told him 
there were probable Grounds to go upon; 
but he knew nothing himſelf, and deſired the 
Jury would obſerve, there was no Contrivance 
proved againſt him. 

Then Mr. Attorney ſaid, They ſhould ſhew 
that it was impoſſible for any Man, unleſs the 
moſt malicious, and villainoufly inclined againſt 
the Peace and Government of the Kingdom, 
to ſpread ſuch a Report; and called Mr. Bo- 
meney, the Lord Eſjex's Gentleman, to give 
an Account of the Matter, who had lived with 
his Lordſhip fix Years ; and attended him in 
the Tower at the Time of his Death. 

Bomeney depoſed, That he attended his Lord Bomeney, 
to the Tower, and waited on him there: That Z, 
his Lordſhip asked him for a Pen-knife to cut — 
his Nails ; but that coming away from home 
in Haſte, he had not brought one : However, 
when he ſent the Footman to the Steward for 
Proviſions the next Morning, he wrote to the 
Steward to ſend a Pen-knife : That his Lord 
asked, if it was not come? and when he told 
him it was not, he bid him bring him one of 
his Razors, which would do as well; and he 
carricd his Lord a Razor, who walked with it 
in his Hand about the Chamber: That the 
Deponent, in the mean time, ſtepped into the 
Paſſage, and talked with Raſel the Warder at 
a Window, and ſaw the King was in the Tower: 
That alittle while after, he (the Deponent) went 
down, and the Footman returned with the Pro- 
viſions and a Pen-knife : He brought alſo a 
Note, which the Deponent a up to his 
Lord's Chamber, but found Nobody there: 
And there being a Cloſet in the Room, in 
which was a Cloſe-ſtool, he thought my Lord 
was there, and went down therefore a little 
while, and then went up again ; and findin 
the Cloſet Door ſhut ſtill, he knocked three 
Times, and called his Lord, but Nobody an- 
ſwered: Then he looked through a Chink of 
the Door, and ſaw Blood, and Part of the Ra- 
zor; whereupon he called the Warder, and the 
People of the Houſe; and Ruſſel the Warder 
came up, and puſhed againſt the Door, but 
could not open it far, becauſe my Lord's Feet 
were againſt the Door: That it was a very 
ſmall Cloſet; the Cloſe- ſtool and the Length 
of a Man would fill it: That his Lord lay all 
along on his Side, and the Razor by him: 
There was a Window in the Cloſet, and, he 
1 8 a Caſement that opened into a little 

ard. 

It being demanded, If he obſerved his Lord 
to be melancholly; he anſwered, Yes, he was 
melancholly, but they took no notice of it; 
for he uſed to be ſo, and they had no Reaſon 
to ſuſpect any thing more than ordinary. 

Ruſſel the Warder, being ſworn, depoſed, 93. Nur. 
That on the Morning the Farl killed himſelf, 4 Ei 
he was in the Chamber oppoſite to my Lord's . 
Chamber: That the Stairs came up between 


the Stream ; We thank yau for your Kindneſs 1 


the two Doors, which being both open, he 
could 
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NY was come, and he ſaid, No: 


The Centi- 
nel s Evi- 
dence, 


Hawley's 
Evidence, 


The Defence 


continued, 


could ſee plainly into the Room: That he 
heard my 38 Bomeney if the Pen- knife 
Then ſaid my 
Lord, Lend me your Razor, that will do it; 
and my Lord took the Razor in his Hand, and 
went two or three Turns in the Room: By 
and by Bomeney went down, and my Lord ſhut 
the Door to him: A little while after Bomeney 
came up, and my Lord being gone to Stool inthe 
Cloſet, as he ſuppoſed, he went down a ſecond 
Time, and ſtaid about a Quarter of an Hour. 

The Court demanded, If any Perſon had 
been there, from the Time Bomeney went 
down, to the Time he came up again: Kuſſel 
anſwered, No; but that Bomeney coming up 
again, and finding his Lord not come out of 
the Cloſet, he put by the Hanging, and ſaw 
my Lord lying in his Blood in the Cloſet : 
W hereupon Bomeney made a great Noiſe ; and 
he (Rufſel) came up, and finding the Key on 
the out- ſide of the Door, opened it a little; 
but could not puſh it quite open, becauſe my 
Lord's Legs lay againſt the Door: That there 
was a Window in the Cloſet that looked into 
a back Yard, which was paled in, and there 
was only one Door that went into it out of 
the Houſe: Nobody could come into that Yard, 
without coming through Captain Zawley's 
Houſe. 

Lleyd the Centinel, who ſtood at the Door 
of the Lord Eſſex's Lodgings, was ſworn, and 
depoſed, That he ſaw the Lord Eſſex at the 
Caſement in the Morning ; and he asked, 
what o Clock it was: That he ſaw him alſo 
when the Lord Ruſſel went by; and about half 
an Hour after, a Cry was made, that Lord 
E/Jex had killed himſelf: That there was no 
Razor thrown out ; no Maid came out of the 
Houſe ; nor did he call to any one; and there 
was no other Soldier at the Door at that 
Time, but himſelf. | 

It being demanded, If any body came in- 
to the Houſe that Morning ; he anſwered, 
Nobody came in while he ſtood there. 

Captain Hawley being ſworn, depoſed, That 
ſtanding at the Tower Gate that Morning, the 
Warder came and told him, the Lord Eſeæx 
had killed himſelf, whereupon he went up 
Stairs, and coming to the Cloſet could not 
open the Door far, but looked in, and ſaw the 
Razor bloody, and my Lord lying on his Arm; 
and the Conſtable was called, to come and ex- 
amine the Servants. 

That the Houſe having ſettled, the Caſe- 
ment in the Cloſet could not be opened far ; 


and beſides, it was ſo low, and the Pales be- 


fore the Window ſo high, that it was impoſh- 
ble to throw any thing out of the Window 
three Foot, they could not throw any thing 
out of the Window to be ſeen (in the Street, 
1 ſuppoſe he means; the little Yard being encloſ- 
ed with high Pales, and had no Door into it out 
of the Street.) 

Then Mr. Speke called his Servant as a Wit- 
neſs, who atteſted, 'That he had never ſeen 
Mr. Braddon but once at his Maſter's Cham- 
bers, before he wrote the aboveſaid Letter : 
And Mr. Speke obſerved, That it had not been 
proved, he had conſpired with Braddim to 
procure falſe Witneſſes, as was laid in the 
Information; but that it appeared he was ſur- 


prized when he wrote the Letter, by Brad- 1683. 
don's making him believe that to be true, 3* Car. II. 
which was not; and that he wrote it late 

at Night, after he had been at the Tavern. 

Braddon allo obſerved upon the Evidence, 
That it had not been proved he had uſed an 
ill Arts to perſuade the Witneſſes to teſtify 
what was falſe, but had dealt with all the 
Caution and Candour imaginable ; and deſired 
the Jury would take no Notice of what had 
been ſaid, or ſhould be ſaid, that was not 
proved, 

Then the Lord Chief Juſtice proceeded to Dire 
direct the Jury; and among other Things 9 e Chief 
ſaid, that the 4 Mr. Braddon was accu- I Hice. 
ſed of, carried all the Venom and Baſeneſs, 

and the greateſt Inveteracy againſt the Go- 
vernment, that ever any Caſe did ; for it was 
inſinuated, that, becauſe the King and the 

Duke were walking in the Tower that Day, 

and near that Time when this unfortunate 
Thing happened, the King and the Duke had 
deſigned this Murder. 

That as to the Corrupting of Witneſſes, 
though Braddon did not get any Witneſſes 
ſworn, and ſo it was no Subornation of Per- 
jury; yet however it was a Miſdemeanor to 
labour any one, eſpecially ſuch a Child, 
into a Falſity, as apparently he did; and 
preſſing the Boy to ſign the Ran when he 
refuſed it. 

Had it been a Thing of Indiſcretion only, 
without Malice, and had there been no Cau- 
tion given him about it, as a Thing that did 
not concern him,there might have been ſome- 
thing ſaid to alleviate it: But for him to come, 
as if he had Authority from the Counteſs of 
Eſjex and Sir Henry Capel, who denied they 
ever gave him any ſuch Authority, ſhewed 
the Malice of his Deſign. 

As to Mr. Sp-ke, If he did write the Let- 
ter above-mentioned, with a Deſign to ſpread 
the Calumny, he made himſelf a Party to 
the generalDeſign; though not equally Guilty, 
as to the Management of the Witneſſes: But 


if they were of Opinion he was ſurprized in- 


to the Thing, and did it innocently, or igno- 
rantly, they ſhould acquit him, though he 
ſeemed to have been very zealous in proſecu- 
ting the Buſineſs, | 
The Faction it ſeems were very zealous in 
proſecuting the Buſineſs. 1 l 
The Faction, it ſeems were very zealous in 774. 
promoting that Calumny, that the Earl of 
E/jex was murdered by thoſe that had him in 
Cuſtody,----by the Direction of the Duke of 
York : They went ſo far, as to ſay, that the 
King and the Duke went to the Tower that 
Morning, on Purpoſe to countenance the 
Fact: But ſurely, if they had been at the 
Bottom of it, they would rather have choſen 
to have been at a greater Diſtance from the 
Place where it was executed. Biſhop Burnet, 
for whom the Party profeſs a moſt profound 
Veneration, gave up the Story as a Forgery; 
after he had narrowly enquired into it : And 
as he had better Opportunities of informing 
himſelf of the Truth of the Fact, than any 
other Man could have; and was employed by 
the Lady Eſſex for that Purpoſe ; one would 


think the Faction ſhould not have the Aſſu- 
| rance 
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ACRITICAL REVIEW of 


n 


1683. 


36 Car, II. 


Bp. 


Reflections o 


the Earl 
Eſſex's 
Death, 


Burnet's 


the firſt Volume of his 
＋ ſays, That, © the Earl of Eſſex appeared in 


rance to repeat the malicious Tale to thisDay, 

as ſome of them do, ; 
The Biſhop ſpeaking of this Occurrence in 

Poſthumous Hiſtory, 


cc 
o 
cc 
cc 
cc 
cc 
cc 


much Confuſion, when he was brought be- 
fore the Council ; and fell under great De- 
preſſion of Spirit, after he was committed 
to the Tower. He had been before troubled 
with Fits of the Spleen, which now re- 
turned upon him with greater Violence. 
He ſent a Meſſage by a Servant to his Wife; 
ce telling her, That what he was charged with, 
« was true: and he was ſorry he had ruined 
&« her, and her Children. He ordered ſeveral 
Things to be ſent to him, and among the 
cc reſt, a Pen-knife, with which he uſed to 
&« pare his Nails; but it not being brought, 
cc he asked for a Razor, and ſaid, that would 
« do as well. That Morning the King and 
C Duke came to the Tower, to ſee a new In- 
« vention concerning the Ordnance, as was 
cc given out: And as they were going into 
c their Barge to return back, News was 
© brought that the Lord Eee was killed: 
«© For his Man thinking he ſtaid longer in his 
« Cloſet than Ordinary, looked through the 
« Key-Hole, and ſaw him lie dead; and 
cc breaking open the Door, they found his 
c Throat was cut. At that Time, every 
4 Body looked upon it as done by himſelf, 
cc and the Coroner's Inqueſt found it to be 
cc Self-Murder : His own Surgeon alſo aſſured 
c me, that it was impoſſible the Wound could 
cc be as it was, if it had been given by any 
Hand but his own.” | 
In the ſame Volume of his Poſthumous Hiſto- 
ry, a little afterwards he ſays, © Suſpicions 
& began now to be entertained, that the Earl 
cc of Eſſex was murdered, from the Report 
cc of a Boy and a Girl, that heard a Cry in 
cc his Lodgings, that Morning he was found 
ce dead; and that they ſaw a bloody Razor 
cc thrown out of the Window, and a Wo- 
man came out of the Lodgings, and took 
it up: But as ſoon as the Earl of Eſſex's 
Lady heard of this Report, ſhe made a 
ftrict Enquiry about it, and ſent what ſhe 
had collected to him (Dr. Burnet) who, 
when he had peruſed all, thought there was 
% no Colour to ground any Proſecution upon : 
<« Which the Lady would have encouraged, 
<< with all poſſible Zeal, if ſhe had found any 
<«& Appearance of Truth in the Matter. Beſides, 
c (adds the Doctor) The Lord Eſſex had a 
& Notion, that every Man was Maſter of his 
cc own Life; and ſeemed to approve what his 
«© Wife's Great Grandfather, the Earl of 
& Northumberland, had done, who ſhot him- 
& ſelf in the Tower, after he was arraigned.” 
To this Account of Dr. Burnet's, I ſhall 
add a Paragraph of Mr. Echard's Hiſtory of 
England ; who ſays, Since the Manner of the 
Earl's Death has been made a Queſtion, I here 
ſubjoin an Extract of two Letters ſent me, in 
the Months of September and October, 1719, 
from a Perſon of full Credit and Worth, who 
had the trueſt Honour and Reſpect for that 
Noble Lord : In theſe Letters theW riter ſays : 
«© I was then one of the Family of that 
very worthy, but unhappy Earl of E, 


CC 


| 


| 


cc 
cc 
cc 


aſperated againſt theKing, by a very ill de- 
* ſigningMan(theEarl of Shaftesbury.) There 
„ were two or three Pamphlets publiſhed, e- 


<« ſpecially one large one, by Speke and Brad- 
* don, to prove that he was murdered in the 


& Tower : But I do believe, and I think 1 


* am as ſure as I can be of a Thing I did not 
<c ſee, that the Earl in a ſudden Tranſport of 
5 Paſſion, was the Author of his ownDeath. 
As ſoon as his Lady, the Counteſs, heard 
* there was a Report of his being murdered, 
(for none of the Pamphlets were then pub- 
5 liſhed) about four Days after his Death, 
* ſhe ſent me with Letters to the Earl of 
© Clarendon, who married the Earl of Eex's 
& Siſter, to Sir Henry 2 afterwards Lord 
* Capel, the Earl's only Brother, and to 
Doctor Walter Needham, their Phyſician, 
and Friend; and defired, and impowered 
us Four to take all the Care we could, and 
to ſpare no Charge to enquire fully into 
that Matter. Accordingly we Four met 
at Eſex-Houſe in St. James's Square, and 
ſent for the Coroner, and ſeveral of the 
Jury: And I myſelf went to the Tawer to 
© ſee the Room, and to conſider how what 
they ſaid correſponded : And I muſt truly 
e ſay, That every one of us was fully ſatisfi- 
ed, that it could be done by no body but him- 
<< ſelf: And fo, I dare ſay, was the Counteſs 
& ſatisfied : And ſo was Doctor Burnet, tho? 
he was the Perſon that gave the Counteſs 
c the firſt Notice of the Report of his being 
«© murdered ; which gave Beginning to the 
* Enquiry, We all four loved and honoured 
<© him ſo entirely, that if we had found any 
„ juſt Ground of thinking otherwiſe, we 
„ ſhould not have concealed it. I could fay 
© Abundance more, if I had Time; and if 
you ſhould be at London in November, I 
„ ſhould be glad to ſee you. Be ſure not to 
* to miſtake the Time of his Death, as ſome 
*© have done. The Earl was, by an Order 
of Council, ſeized at Caſbiobury, on Mon- 
day, Fuly the 9th, in the Afternoon. He 
© was brought to J/hite-hall that Night, and 
© lodged in the Lord Feverſham's Lodgings. 
On Tueſday, July the 10th, he was ſent to 
„ the Tower, On Friday Morning next, 


cc 


* Tuly the 13th, he died about Eight a Clock, 


< juſt after the Lord Ruſſel was carried out 
to be tried. ITafſureyou, the moſt ſolemnly 
„that can be, that what I ſay is true, ac- 
** cording to the beſt of my ; Salts, ; 


who died in the Tower, by his own Hands. 16, 
He was really an excellent Perſon, but hap- 36 Cur 11, 
pened, byLies and falſeSuggeſtions, to be e. 


I ſhall conclude theſe Remarks, with ob- Rai 


ſerving the Diſingenuity of the Authors of 
that Hiſtory, which goes under the Name of 
Rapin, who were well acquainted with Mr. 
Echard's Hiſtory, and Biſhop Burnet's Poſt- 
humous Hiſtory ; and yet ftill ſuggeſt, that 
the Earl was murdered by the Direction of 
the King and Duke : They do not think fit 
indeed to recite, what theſe Authors ſay on 
the other Side ; for had they given us the 
Words of Biſhop Burnet, whom they call in 
other Parts of their Hiſtory, The moſt illiſ- 
trious Writer, ſubſcribing to the Truth of 
Whatever he advances ; they durſt not have 
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The Infor- 


mation. 


His Letters 


ma de Ewi- 


*. 


cc the Earl of Eſſex was murdered: The brave 


dence ag, Favour, has made a ſtrange Alteration at 


the 


STATE TRIALS, 


433 


aſſerted the dire& contrary, to what he affirms 
here. Their greateſt Admirers muſt have re- 
torted upon them.---With what Face can you 


reje& the Authority of a Man, whoſe Opi- 


nion you have hitherto looked upon as ſacred ; 
and to whoſe Labours 2 are indebted for 
the beſt Part of your Hiſtory of thoſe Times? 


The Trial of Sir SAMUEL BARNARDISTON, Baronet, for a Miſdemeanor, 168 
in the Court of King's-Bench, the 14th of February, 1683. 36% 


Car. II. 


N Information was preferred againſt 

Sir Samuel Barnardiſton the Defen- 

dant, by the Attorney-General Sir 

Robert Sawyer; which recites, That, where- 

as there had been a horrid Conſpiracy, againſt 

the King and Government, of which ſeveral 

Perſons had been convicted, and afterwards 

executed for the ſame ; 3 Lord 

Ruſſel and Colonel Sidney; the Defendant, 

being a Perſon of a turbulent and unquiet Spi- 

rit, and maliciouſly intending, to ſcandalize 

and vilify the Evidence, and diſturb the Go- 

vernment, cauſed ſeveral Letters to be writ- 

ten, in the firſt of which were the following 
Expreſſions. 

« The Return of the Duke of Monmouth 

c to Mpiteball, and his being received into 


« Court: Thoſe who before ſpoke of him 
<« yery indecently, now court, cringe, and 
< creep to him. His Grace complained to 
ce the King, of the ſcandalous Repreſentation 
cc made of him in the Monday's Gazette ; 
ce upon which the Gazetteer was called to an 
« Account, who alledged for himſelf, that a 
« Perſon of great Quality ſent him in Writ- 
ce ing, the Words related therein, command- 
cc ing him to put them into the Gazette. Veſ- 
cc terday all the Priſoners that were in the 
« Tawer, upon the late ſham Plot, were diſ- 
& charged upon Bail. Great Applications 
c are made to his Majeſty for pardoning Mr. 
& Sidney, which it is believed, will be at- 
ce tained, and that he will be baniſhed. The 
&« Lord Howard appears deſpicable in the 
&« Eyes of all Men; he is under a Guard at 
&« JYhitehall; and, it is believed, will be 
© ſent to the Tower ; for the Duke of Mon- 
c mouth will accuſe him, concerning the Te- 
dc ſtimony he hath given, &c. The Papiſts 
c and High Tories are quite down in the 
cc Mouth; their Pride is abated, themſelves 
cc and their Plot confounded ; but their Ma- 
& lice is not aſſwaged. It is generally ſaid, 


« Lord Ruſſel is afreſh lamented. The Plot 
c js loſt here, except you in the Country can 
« find it out among the Addreſſers and Ab- 
<< horrers, 

In another Letter, he ſays, I am now 
c thoroughly ſatisfied, that what was printed 
« in Monday's Gazette, (relating to the Duke 
© of Monmouth's Confeſſion) is utterly falſe, 
© and you will ſee it publickly declared ſo 


3 ” — — 
—— 


„ him laſt 7Yedneſday. It is reported, he 
© will be made Captain General, and Lord 
« High Admiral: He treats all his old 
Friends, that daily viſit him, with great 
& Civilities: They are all fatisfied of his 
cc Integrity; and, if God ſpares his Life, 
doubt not, but he will be an Inſtrument of 
C much Good tothe King and Kingdom : He ſaid 
„ publickly, he knew my Lord Ruſſe] was 
& as loyal a Subject as any in England; and 
© that his Majeſty believed the ſame now. 
„It would make one laugh to ſee, how 
e ftrangely our high Tories and Clergy are 
© mortified ; their Countenances ſpeak it”. 
In a third Letter, he ſays, The late 
<< Change here is ſo great and ſtrange, that 
% we are like Men in a Dream, can hardly 
believe what we ſee, and fear we are not 
< fit for ſo great a Mercy as the preſent 
© Juncture ſeems to promiſe: The ſham Pro- 
„ teſtant Plot is quite loſt and confounded : 
© The Earl of Macclesfield is bringing Acti- 
ons of Scand. Mag. againſt all the Grand 
* Jury that indicted him; and the Gentlemen 
of Cheſhire and Northamptonſhire, who 
<< were indicted, will bring their Actions“. 
His fourth Letter ſhews all his Hopes werg 
blaſted, where he ſays, Contrary to all Men's 
Expectations, a Warrant is ſigned at laſt, 
<< for beheading Colonel Sidney, on Tower- 
Hill, next Friday: Great Endeavours 
have been uſed, to obtain his Pardon; but 
the contrary Party have carried it, which 
<* much daſhes our Hopes; but God ſtill go- 
s verns.“ | 
The firſt of theſe Letters was dated the 
twenty-ninth of November, 168 3, and di- 
rected to Sir Phillip Skippon at Ipſwich : The 
ſecond Letter was dated the firſt of December, 
83. and directed to the ſame : The third was 
dated 1ſt of December, and directed to Mr. 
Edward Gael, Linen-Draper at Ipfwich 
and the fourth was dated the 4th of December, 
1683, and directed to Mr. William Cavell at 
Brightwell, near Ipſwich, - | 
The three firſt were proved to be Sir Sa- 
muel's Hand, or written by his Direction, by 
his own Confeſſion before the Council, and 
the Evidence of Ofland his Servant: The 
fourth, Ofland depoſed, was tranſcribed from 
a Copy Sir Samuel gave him; and, it appear - 
ed, they were all ſent to the Poſt-Houſe by the 
Defendant's Direction. 


Mr. Williams being of Counſel for Sir Sa- 


ſhortly: The King is never pleaſed, but 
*© when he is with him; hath commanded 
< all the Privy Council to wait on him, 
and happy is he that hath moſt of his Fa- 


% vour: His Pardon was ſealed: and delivered 
No, 24. V. 


muel, ſaid in his Defence, That though it 
was proved, Sir Samuel did ſend theſe Letters 
to the Poſt-Houſe, he doubted, whether the 
writing a Letter to a private Friend, and putt- 


ing it into the Poſt, could be deemed pub- 


6 G liſhing, 


1683. 
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"A CRITICAL REVIEW of 


1633. 
36 Car. 11. 


The Chief 


: Fuſtice' s 
Directions 


liſhing a Libel within the Information: Be- 
ſides, he held there were ſeveral Things 
mentioned in the Information, by Way of In- 
ducement, that were not proved; as that the 
Defendant, being of a turbulent Spirit, did 
it maliciouſly and ſeditiouſly, to diſturb the 
Peace. | 
The Chief Juſtice demanded, If he did it 
piouſly, with a good Intent? and obſerved, 
that if the Fact implied Malice and Sedition, 
the Law ſupplied the Proof, In Informati- 
ons for Offences of this Nature, it is ſaid he 
did it falſely, maliciouſly, and ſeditiouſly, 
which are the formal Words; and, if the 
Nature of the Thing be ſuch, as neceſſarily 
imports Malice, Reproach, and Scandal, to 


the Government, there needed no Proof, 


but of the Fact done: If the Fact indeed 
were indifferent in itſelf, then, to make a 
Crime of it, the accidental Circumſtances 
muſt be proved; but they need not, where 
th 

And the Chief Juſtice proceeding to ſum up 
the Evidence, ſaid, Sir Samuel might endea- 


imply Malice in their own Nature. 


deſtroyed the beſt of Kings, and ſubverted ug, 
the beſt of Governments : Nor did they only 36 dun 
aim at the Deſtruction of the Civil Govern- www 


ment, and thoſe in Authority; but of all thoſe 
who had been ſo dutitul to addreſs his Ma- 
jeſty, and congratulate him on his Delive- 
rance from the late Conſpiracy; by branding 
them with the Names of Abhorrers, Tories, 
Addreſſers, Sham-Plotters, and all the igno- 
minous Names they could think on, | 

That the Queſtion now to be tried, was, 
Whether the Defendant was guilty of writing 
theſe malicious factious Letters? which Sir 
Samuel's Counſel had not offered to defend: 
And it muſt be admitted, they were as ſediti- 
ous and factious as could be written; and, in 
his Opinion, bordered on High Treaſon : He 
had not ſaid thus much, but it was a Matter 
of great ExpeQation and Conſequence ; and 
he ſhould be ſorry to ſee us twice in one Age 
gulled by the ſelf-ſame Men, and the ſelf- 
ſame Way, in'o the ſame Treaſon and Re- 
bellion ; and all thoſe other Miſchiefs brought 
upon us in the late Times, 


vour to cover his Practices, and gild them 
with a Pretence of Zeal for the true Prote- 
ſtant Religion, and call himſelf one of the 
ſeber Party, or the godly Party; yet his Inſide | meanor charged in the Information: 

was rotten: He was factious and ſeditious at For which he was ſentenc'd to pay a Fine Fined 


Bottom, and full of Malice againſt the King | of 10,000 Pound, and to give Security for 10, O0. 
and Government; againft both Church and | his good Behaviour for Life. 


State, and every one that had not a Share in | We may diſcern by theſe Letters the Cre- Renal. 


Then the Jury, without going out of . 
ww FR Court gave their Verdict, That Sir Samuel 22 


Barnardiſton was GuiLTy of the Miſdea- 40. 


1683-4. 
35 Car. II. 


ration. 


tors that had been | 


the late bloody Conſpiracy againſt his Maje- 
ſty: That in his Libels, he ſainted my Lord 
Ruſſel and Colonel Sidney, two of the Trai- 
egally condemned and ex- 
ecuted ; and infiriuated, that the King was 


| prevailed on by a ſham Plot, to deſtroy the 


Government, and every one of the ſober Par- 
ty, as they called themſelves: Theſe Letters 
tell us, in the Language of that Traitor Wal- 
cot, That God will be ſure to raiſe up Inſtru- 
ments, by which was meant Inſtruments of 
Rebellion, Faction and Sedition, which they 
impiouſly called God's own Mort: That this 
was the Language of thoſe Times, when they 


dulity of the Faction; how ready they are 
to believe every thing to be true, that is for 
the Advantage of their Party, upon the ſlen- 
dereſt Grounds ; and with what Zeal they 
ſpread and propagate every Calumny, that 
may traduce the Government, and incite 
* and Inſurrections when they are out 
of Play. ä 

The Duke of Monmouth we find, notwith- 
ſtanding their ſanguine Hopes, was turned 
out of all his Places, and in a Manner ba- 
niſhed ; and the reſt of the FaQt aſſerted in 


thoſe Letters were equally falſe ; probably 
forged by ſome of the Party. 


ow 1 


The Trial between the EasT-InDia Comeany Plaintiffs, and THOMAS 1 
SAnDYs Defendant, in the Court of King Bench, in the 3 5th and — 


wherein the Plaintiffs declare, That 

His Majeſty King Charles II. by his 
Letters Patent dated the third of April, in 
the thirteenth of his Reign, reciting, That 
the Governor and Company of Merchants, 
trading to the Eaſt-Indies, had for a long 
Time been a Corporation, and enjoyed divers 
Liberties and Privileges, by Virtue of divers 
Letters, Patents, and Charters, granted them 
by Queen Elizabeth and King James: And 
that the King being informed that divers Diſ- 
orders and Inconveniences were then latel 
committed, to the great Prejudice of the ſaid 
Company, and Interruption of their Trade ; 
whereupon they had humbly beſought his pre- 
ſent Majeſty King Charles II. to confirm 


The Eaſt- 36th Years of Car. II. 1683, and 1684. 
India Com- 
any and ; | | : 
Sands : HIS is a Special Action on the Caſe, | their ſaid Charter, with ſome Alterations and 
ecld- 


Additions, tending to the Advancement and 
Benefit of Trade: ----- The King had given 
and granted to them, That they ſhould be a 
perpetual Corporation, to have Succeſſion, 
Capacity, &c. And further granted, That 
they, and every one that ſhould be of the ſaid 
Company, and their Sons, at their ſeveral 
Ages of twenty-one; their Apprentices, Fac- 
tors, and Servants; might freely traffick, and 
uſe the Trade of Merchandize by Sea, by ſuch 
Ways and Paſſages, then found out and diſ- 


y | covered, as they ſhould think fit, to and from 


the Eaft-Indies; and to from the Iflands, 
Ports, Havens, Cities, Creeks, Towns, 
and Places of Afia, Africa, or America, or 


any of them beyond the Cape of good Hape; » 


be 8 TA T E 


— 


TR IA L 8. 


The Defen- 
dant”s Plea, 


the ſaid Company, from Time to Time 
Mond be lied and agreed, without Moleſ- 
tation, _ Statute, Uſage, Diverſity of Re- 

igion or 

— notwithſtanding; ſo as the ſaid Trade 
be not carried on to any Country, Port, or 
Place, in the Poſſeſſion of ſome Chriſtian 
Prince or State, in Amity with his Majeſty. 

That the ſaid Company ſhall have the 
whole, entire, and only Trade, to and from 
the Eaft-Indies, and all Ports and Places 
aforeſaid;---That the ſaid Eaft-Indies, Ports 
and Places aforeſaid, ſhall not be traded to, or 
frequented, by any other of his N Sub- 
jects, who are prohibited to viſit the ſame, by 
Wa of Merchandize, unleſs licenſed ſo to 
do, by the ſaid Company, on Pain of Forfei- 
ture of their Ships and Goods, the one half 
of ſuch Forefeitures to the King, and the 
other to the Company: The Offenders to be 
impriſoned during the King's Pleaſure, and 
otherwiſe puniſhed for their Contempt ; and 
not to be ſet at Liberty, till they have reſ- 
pectively entered into Bonds to the ſaid Com- 
pany, of 1000 Pound each, not to Trade to 
the Eaft-Indies for the future. That the 
ſaid Company might grant Licences to an 
other Perſons to trade thither : And that the 
King would not, during the Continuance of 
the ſaid Letters Patent, give Licences to any 
Perſons to trade thither. 

By Virtue of which Letters Patent, they 
alledged, They had been and were a Corpo- 
ration ; and have had eſtabliſhed and manag- 
ed, and did ſtill manage, a great Trade of 
Merchandize to the ſaid Eaſt-Indies, with the 
Tnhabitants there; who at the Time of the 
making the ſaid Letters Patent, or ſince, 
were not Chriſtians, or Subjects to any Chri- 
ſtian Prince or State; but are, and were In- 
fidels and Enemies to the Chriſtian Faith: And 
that they had ſpent and laid out many and 
great Sums on this Occaſion, 

And they further ſay, That the Trade 
aforeſaid cannot be managed or carried on, but 
by ſuch a Corporation ; and that they ought 
to have and enjoy the ſole Trade thither, ac- 
cording to the ſaid Letters Patent. 

But that the ſaid Thomas Sandys, being a 
Subject of the King's, and no Member of 
the ſaid Company, or Son, Apprentice, 
Factor, Servant, or Aſſignee of any of the 
ſaid Company, ſufficiently knowing the Pre- 
miſſes, and deſigning to prejudice the Com- 
pany, contrary to the ſaid Letters Patent; 


and after making the ſame, and after the 


ſaid Company had ſettled their Trade, 
viz. the 19th of January, in the 34th Year 
of the King, did trade to the Eaft-Tndtes, 
within the Ports and Places above ſpecihed, 
particularly to Atcheon, Mechlopotan, and 
Porta Nova, with a certain Ship called the 
Expectation, without the Licence, and againſt 
the Will of the ſaid Company ; to the Preju- 
dice, Impoveriſhment, and manifeſt Griev- 
ance of the ſame, and againſt the Form and 
Effect of the ſaid Letters Patent, to the Plain- 
tiff Damage 1000 J. 

The Defendant hereupon prayed Oyer of 
the ſaid Letters Patent, which being ſet forth 


in has Verba, he pleaded the Statute of 
I | 


aith, or any other Cauſe whatſo- | þ 


to paſs with their Merchandiſe where they 
leaſed. 
- this Plea the Plaintiffs demutred, and 


in his Argument for the Company, reduced 
the whole Diſpute to theſe two grand Queſti- 


Subjects, was a good Grant? 2. Admitting it 
to be a good Grant, whether it did veſt ſuch 
an Intereſt, Liberty, and Franchiſe in the 
ſaid Company, that an Action might be 
brought and maintained by them againſt 


was not qualified ſo to do by the ſaid Char- 
ter ? | 

And he held the Company's Charter to be 
good, 1, From the Conſideration of the Per- 
ſons to be traded withall ; that they were In- 
fidels, and not Chriſtians: 2. From the Con- 
ſideration of Foreign Trade itſelf ; which 
might by Law be reſtrained by the King's 
Royal Power: And, 3. He conſidered the 
Circumſtances and Particulars of this Grant 
made to the Company. | 

I. As to the firſt he held, That byLaw no 
Subject of England could trade with Infidels, 
without the King's Licence; or at leaſt the 


judged them to be perpetual Enemies; for 
which he quoted the Lord Coke's Words, 
7 Rep. 17. 6. And no Man could trade with 
an Enemy without the King's Permiſſion : 
Beſides, it was lawful for the King to uſe his 
Royal Authority, to prevent his Subjects be- 
ing perverted from the true Religion; which 


reſorting to Infidel Countries. And it was plain 
alſo from the Writ Ne exeat Regnum, that the 
King might prohibit any Perſon from going 
beyond Sea: That the Subjects of England 
had not ſuch a Right to a foreign Trade that 
it could not be controuled, becauſe the Liber- 
ty and Right to foreign Trade depended on A- 


which depended on the Accidents of Peace 
and War; and the King had the ſole Pow- 
er of making Peace and War: Beſides, the 
Rights of Trading were founded on the 
Treaties made between Princes, and the Ar- 
ticles of Commerce wholly in their Power 
and no Subject could have Right to trade to 
any Country, but upon ſuch Terms as the 
King was pleaſed to ſettle with other Princes 
by Treaties of Commerce. He held further, 
that if a Trade became a Nuſance, and was 
rather huttful than advantageous, the King, 
by Virtue of his Prerogative, was to defend 
the Nation, and protect his Subjects againſt 
thoſe Evils. 

Then he proceeded to anſwer that Objecti- 
on in the Defendant's Plea, That by the 
Statute of 18 Edw. III. c. 3. The Sea ſhall 
be open to all Merchants to trade where they 


* 
hat this could not be taken ſo largely as 
the Defendant would have it ; for then it 


would give a Liberty of trading with the 
'King's 


18 Edw. III. cap. 3. which enacted, That 1683-4. 
the Sea be open to all manner of Merchants, 36 Car If. 


the Defendant joined in Demurrer: Mr. Holt, pere 


ons: I. Whether this Grant of. the King to .. now's 
the Company, to have the fole Trade to the - yn 
Eaſt-Indies, excluſive of all the reſt of his . 


any Perſon trading to the Eañ-Indies, who 


King might prohibit it; for the Law had ad- 


he could not do, unleſs he could prohibit their 


greements and Contracts with foreign Princes, 
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1683-4. King's Enemies: But the true Meaning of 


36 Car. II. that Statute was only this; That the Sea ſhould 
ny Id 


be open, without paying any extraordinary 
Duties or Cuſtoms f r Their Wool: Agree- 
able to that Clauſe in Magna Charta, c. 30. 
that all Merchants ſhould be allowed to trade, 
without unlawful Exactions: And further, 
that this Statute could not affect the Ea/t- 
India Trade; becauſe there was then no Trade 
in being, either with the Indians, or any other 
Infidel Nation. | 
That the Kings of England had, ſince that 
Statute, reſtrained foreign Trade by theirPro- 
clamations: And when the Commons peti- 
tioned they might have Liberty to trade, not- 
withſtanding any Proclamation, RolPs Abr. 
214. they were not of Opinion, that the ſaid 
Statutes did extend to give Merchants Liberty 
to trade any where at their Pleaſure ; if they 
had, they would have inſiſted on that Statute, 
and urged it to the King; and defired that 


Law might be obſerved : But there they did 


tacitly acknowledge that the King had ſuch a 
Power. 

Another Objection, he obſerved, was made 
againſt this Patent, that it created a Monopo- 
ly: But this he alledged, was not a Monopo- 
ly ; for that was a Grant or Commiſſion from 
the King to any Perſons, Bodies politick, or 
corporate, for the ſole buying, ſelling,making, 
working, or uſing any Thing, whereby other 
Perſons were reſtrained of their Freedom or 
Liberty, that they had before, or hindered in 
their lawful Trade: Now here it could not be 
made out, that the Defendant ever had _ 
ſuch Liberty before; or, that he was in Poſ- 
ſeſſion of this Trade; and conſequently this 
Charter did not reſtrain him, 

That in the 43d of Elizabeth a Parliament 
was fitting ; and at that very Time there was 
a Charter granted to this Company, of having 
the ſole Trade, excluſive of all others; and 
there had been another Charter of the like 
Tenor granted before in the 27th of Elia. 
That in the Parliament of the 43d of Elix. they 
fell vigorouſly upon Monopolies, and brought 
in a long Catalogue of them: But in all theſe 
Debates there was not one Word mentioned 
of the Eaſt-India Company's Charter; or 


indeed, of the Charters granted to any other 


Companies; as appeared by Totunſbend's Col- 
lection of the Proceedings of that Parliament, 
244, 245. where might be ſeen the whole 
Catalogue of Monopolies, and all the Debates 


upon them. 


That between the 43d of Elizabeth and the 


21ſt of King James, the Legality of Mono- 
polies was warmly debated in Parliament; and, 


at length, a Statute was made, in the 21ſt of 


King James, which ſeemed to ſettle and 
bound the Prerogative of the Crown, and the 
Right of the Subject; and this Statute con- 
demns all Monopolies, and Commiſſions, for 
the ſole buying, &c. or uſing any Thing 
within the King's Dominions : But the Par- 
liament were ſo far from condemning the 
Charter of this or any other Company, that 
there was an expreſs Proviſo, That it ſhould 
not extend to any Company, for the ordering 
or managing ot Trade: That it appeared alſo, 


by the Preamble of the Statute 3 Fac. cap. 6. 6 
That the King had granted a Charter to di- 36 Ci, ll. 
vers Merchants to be a Company, and to 
have the ſole Trade to Spain and Portugal 
excluſive of all others ; and the Statute * 
cites, the Miſchief of giving a Liberty to all 
the King's Subjects to trade thither : So far 
were they from condemning that Charter as 
unlawful ; they ſeem to acknowledge, that 
nothing leſs than an Act of Parliament could 
give the Subject Liberty to trade contrary to 
that Charter: For their Words are, Not- 
wit hſtanding the Charter had given the ſole 
Right of Trade to the Company, yet it ſhould 
be lawful for all People to trade thither. 

Mr. Holt obſerved farther, That Practice 
and Uſage was a great Evidence of the Law; 
and it appeared, that many Charters had been 
granted to Perſons, to trade excluſively of 
all others: Abraham .Gilbert, 26 Eliz. had 
the ſole Trade to China, granted to him and 
his Aſſociates, excluſive of all others: There 
was a Patent to Sir Walter Raleigh, 27 Eliz. 
to diſcover new Countries, inhabited b 
Heathens and Infidels: In the 23d of Elix. 
There was a Patent to divers Turky-Mer- 
chants, to have the ſole Trade to Turky, ex- 
cluſive of others: Another Patent, of the like 
Tenor, in the 34th of her Reign: And in 
the 27th, there were Letters Patents granted 
to certain Noblemen to trade to Barbary ; and 
other Patents there were, for the ſole Trade to 
Guinea. And the Parliament had been ſo far 
of late from looking on the Eaft-India Trade 
as a Monopoly, that in the 14th of this King, 
they had declared it to be for the Good of the 
Kingdom. 

2. As to the ſecond Point, ſuppoſing this 


-to be a good Grant, If any Perſon did trade 


to the Damage of the Company, it was a 
good Ground for an Action: For whenever 


the King grants a Franchiſe to one, and ano- 


ther Perſon violates the Franchiſe, the King's 
Patentee may have an Action of the Caſe a- 
gainſt the Perſon that does violate the Fran- 
chiſe : And, as the Company had a Right, 
they had a Remedy againſt any that invaded 
it, | 

Sir George Treby, who argued on the other , 
Side for the Dd Try mene this for his 2972. 
Foundation, That this Patent, as to reftrain- guments fat 
ing the Trade, and excluding all other Subjects, 4, H. 
had the Nature of a Monopoly ; and therefore 
was void in that Particular. | 

For the Statute againſt Monopolies, 21 Fac. 
cap. 3. declares, That all Grants, any way 
tending to the erecting, ſtrengthening, further- 
ing, or countenancing the ſole buying, ſelling, 
making, working, or uſing any Thing, where- 
by any Perſon is reſtrained of any Freedom, 
or Liberty, he had before, or hindered in his 
lawful Trade, are contrary to the Laws of the 
Realm, and utterly void. 

If therefore this Trade to the Ea/t- [ndies 
be a lawful Trade, then the Patent for re- 
ſtraining it, muſt bea Monopoly. The Na- 
ture of a Monopoly conſiſts in reftraining a 
common Right : it appropriates to one or a 


tak what others had the lawful Uſe of be- 
re. 
Generally 
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Generally ſpeaking, Merchandiſe was al- 
ways reckoned a lairind Trade. Every Man 
might uſe the Sea, and trade with other Nati- 
ons, as freely as he might uſe the Air : And 
this Trade to the Eaſt-Indies was lawfully 
uſed before there was a Company, or elſe 
there never had been a Company. N 
Ie inſiſted chiefly on thoſe two Caſes in 
Coke, 11 Rep. The Caſe of the Taylor of 
Ipſwich, and Darcy and Allen's Caſe, called 
the Caſe of Monopolies. It was the main 
Ground of both thoſe Caſes, that, at Com- 
mon Law, no Man could be prohibited to ex- 
erciſe his Trade ; for that was an Avoidance 
of Idleneſs : It helped to provide Suſtenance 
for a Man and his Family : It was of Service 
to the King ; and the Conſequences of re- 
training Trade were pernicious ; as the raiſ- 
ing the Prices of Commodities, impoveriſh- 
ing of Men, and the bringing in bad Goods : 
And it was held in the Taylor's Caſe, That 
no<Trade, or Merchandiſe, could be hinder- 


ed by Patent: And a Charter to hinder a 


Trade at Sea, (as that a hundred Men ſhould 
have the ſole Trade, and the like,) was 
void. | 

It was truly ſaid by my Lord Coke, Co. 
Mag. Cha. 47 & 67. That all Monopolies 
concerning Trade and 'T raffick, were againſt 
the Common Law, and divers Statutes, 

15 Fac. A Patent was granted, for the ſole 
printing of Law-Books: The Validity of 
which was queſtioned, in 1668, in Chancery, 
in a Cauſe between the Patentees and the 
Bookſellers, who had acquired Copies of Law- 
Books; and it was referred to all the Judges, 
before whom many ſpecious Reaſons were 

iven to maintain it; as, that the Invention 


7 of Printing was new ; that the printing Law 


concerned the State; and that they were 
printed in a particular Language and Cha- 
racter: But it was the Opinion of all the 
Judges, certified to the Lord Keeper, That 
thoſe Perſons who had acquired Copies ſince 
the Patent, could not be reſtrained from 
printing them. 

Then he cited Magna Charta, 28 Edw. III. 
and ſeveral other Statutes, which declared, 
That all Merchants ſhould be at Liberty to 
trade by Sea: And he obſerved, that the Sta- 
tute of 26 H. VIII. cap. 10. gave the King 
Power during his Life, to reſtrain the Trade 
to ſeveral foreign Countries; and repeated the 
Lord Coke's Obſervation, that this King, 
who ſtood ſo much upon his Prerogative, 
would never have accepted this Power from 
the Parliament, if he had it before: "That the 
35 Eliz. cap. 7. enacts, That theQueen might 
by Proclamation prohibit the Exportation of 
Corn, which ſhe could not have done with- 
out ſuch an Act: And in anſwer to Mr. Helt's 
Aſſertion, That no Subject can trade with 
Infidels without the King's Licence, he ſaid, 
there was no Law or Statute that prohibited 
it: That the Caſe of Michelborn, in 2 Brown- 
dow 296, was but a very ſlender Authority to 
build upon, Had this been Law, Men would 
have been proſecuted for trading to Turkey, 
and Barbary, and ſeveral other Infidel Coun- 
tries in Aſia and Africa; but there were never 
any ſuch 4 Rs That it was only ſaid 

. 25. 4 ; 


| 


by the by in Michelborn's Caſe, That no Sub- 


Jeet might trade with Infidels ; and was never 36 Car. II. 


ſolemnly adjudged ; nor was it any where 
to be found in the Lord Coke's own Books: 
And if the Lord Cote had feen a Licence to 
trade with Infidels, no Man beſides had ever 
ſeen one: And perhaps he was miſtaken 
perhaps it was not authentick ; and perhaps a 
ſufficient Anſwer to it might have been found 
in the Inſtrument itſelf, if it had appeared : 
However this was but one Precedent ; and if 
the Law required ſuch Licences, there would 
have been more found among our Records. 

And as to the Danger of corrupting our 
Religion, or Manners, by opening a Trade 
with Infidels ; this would be as much endan- 
gered by the Company's Servants reſorting to 
India, as by thoſe of any other private Tra- 
der's Servants, or Agents, 

As to that Opinion of the Lord Cotes, cited 
by Mr. Holt, 'T hat Infidels were our perpetual 
Enemies, it was not eaſy to underſtand what 
my Lord Coke meant by theſe Words. He 
thought he muſt mean a ſpiritual Diſcord, in 
reſpect to Religion, and not a temporal one 
between Nations; for then we could not be 
in Peace, or have any Treaty or Intercourſe 
with Indians, or other Infidel Nations, but 
muſt be in a conſtant and never- ceaſing State 
of War; eſpecially, if this was founded on a 
Divine Precept, as the Lord Coke inſinuates; 
for whatever Prerogative the King might have, 


he could not have a Prerogative to diſpenſe 


with the Canon of Scripture : And by the like 
Reaſon we ought not to trade with Infidels, 
there ought to be no foreign Trade at all ; 
for there was no Nation where the Religion 
did not differ from that eſtabliſhed in England, 
in one Inſtance or other: That as to the Paſ- 
ſage in Grotius, cited by Mr. Holt, it was 
only a Caution ; for his whole Drift was, to 
demonſtrate, that Commerce andLeagues with 
Infidels were lawful ; and he had written a 
whole Book, entitled, Mare Liberum, to mani- 
feſt the Right and Lawfulneſs of Trade to the 
Eaſt-Indies, obſerving, that God in Nature 
appointed all People to reſort to and trade 
with others, inaſmuch as he had given ſe- 
veral Commodities to ſome which others 
wanted: And Sir George obſerved, that this 
Notion, of having no Commerce with Infi- 
dels, was abſurd, monkiſh, phantaſtical, and 
fanatical, 

The King, indeed, had a Right of making 
Peace and War: But it could not be ſuppoſed 
that his Majeſty, in his Treaties with the Ju- 
dian Princes, ſhould ſtipulate, that one Part 
of his Subjects ſhould trade thither, and the 
reſt ſhould not: Or, that the King could be 
at Amity with them, as to one Part of his 
Subjects, namely, the Company, and be at 
Enmity with them, as to the other Part of his 
Subjects. 

That the Statute of 12 Hen. VII. cap. 6. 
did not only recite, 'That the Merchant-Ad- 
venturers had Commerce with Spain and Por- 
tugal, and other Places in Amity with the 
King; but added, That of Right they ought to 
have it: Which ſhewed, that it was not by 


manner, the Defendant of Right ought to 
6 H trade 


1683-4. 


the King's Grant, or Licence: And, in like 
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168 34. 


36 Car. II. 


trade with the Indians, there being no War | 


between the King and them. 

He admitted, the King might reſtrain par- 
ticular Perſons from going out of the Kingdom, 
by the Writof Ne exeat Regnum: Butthat Writ 
was intended originally, to reſtrain the Clergy 
only. Of late, indeed, it had been extended to 
confine a Perſon to abide the Juſtice of a Court 
here: But it was always to reſtrain ſome particu- 
lar Man from ſomething unlawful, and againſt 
the Duty of a Subject; and never to reſtrain 
one from doing a lawful AR, as T rade was. 

As to the Charters faid to be granted by 
Queen Elizabeth, theſe were but Temporary 
and grounded upon ſome new Diſcovery of a 
Trade, or Paſſage; and this was the only 

Foundation on which ſuch a Charter 
could be granted. When a new Invention, or 
Diſcovery, has been made, or was making 
by any Perſon, by his Skill, Charge, or, per- 
haps, with the Peril of his Life, the King, in 
that Caſe, may remunerate him with ſuch a 
Grant ; but this muſt be only for a reaſon- 
able Number of Years by the Common Law; 
and the Statute 21 Fac. concerning Monopo- 
lies, had limited that reaſonable Time to 
fourteen Years, The firſt Grant made in 
England to Perſons of the ſole Trade to the 
Eaſt-Indies, was upon a Suggeſtion of their be- 
ing the firſt Traders thither; and that was but 
for fifteen Years, which was long ſince expired. 

He cited the Statute of 18 El:z. for eftabliſh- 
ing the Ruſſia Company which recites their 
Charter made by the Crown ; and that, not- 
withſtanding that Charter, others traded thi- 
ther; and then enacts, that no other Perſons 

ſhould trade to Rwuffia: Which ſhewed the 
Judgment of the Parliament, that without 
juch an AR, the Reſtraint was not good. 

The Canary Company had a like Charter; 
but in Treſpaſs brought, for ſeizing the Ship 
of one that traded to the Canaries without 


Licence, the Defendant juſtified by Virtue 
of that Charter; and Judgment was given for 


the Plaintiff againſt the Charter, by the uni- 
form Opinion of the whole Court. Mich. 
20 Car. II. Rot 403 Banco Regis, Horn and Hoy. 

As to the ſecond Point he held, That the 
Charter could not give the Plaintiffs a Right 
to an Action againſt the Defendant; he could 
only be ſubject to a Penalty at the Suit of the 


King. In every Action on the Caſe, there muſt 


be Damnum & Injuria; there muſt be ſome 


W rong done the Plaintiff: And it wasno Wrong 


done the Plaintiffs here, that the Defendant had 
broke a Law which was diſpenſed with, as to 
them. | 

If the Defendant's trading without the 


King's Leave, was an Offence againſt the 


King, it was puniſhable by the King ſtill; 


and that way of Puniſhment muſt be followed, 


if there was to be any. The Charter on 
which the Plaintiffs founded their Action ap- 
pointed the Penalty to be Forfeiture of the 
Ship and Cargo; but no Action of the Caſe 
was given: And, if this Trade had been pro- 
hibited by AR of Parliament, under Forfei- 
ture of Ship and Goods, that muſt have been 
purſued: I' here could never have been an 
Action on the Caſe brought: In all Caſes of 
Statutes, By-Laws, and Charters, the Method 
of Puniſhment preſcribed muſt be obſerved, 


Mr. Solicitor Finch, in his Argument for 


the Company, maintained, That the Crown 36 Gr. 11, 


had Power at common Law to grant ſuch a 


Charter. 1. Becauſe no Subject at Common tor's * 
Law had a Right to trade with Infidels, or men g 
g0 to Infidel Countries, without the King's ©"? 


icence: And 2. Becauſe no Trade could be 
eſtabliſhed without precedent Treaties ; and 
no ſuch Treaties could be made by Subjects 
without Licence from the King to * 
them: For firſt, there was no Trade but 
what depended on the good Will and Plea- 
ſure of the Foreign Prince, with whom it 
was propoſed to Trade, whether he would ad- 
mit of it, or not; and 2. this might be re- 
ſtrained by a total Prohibition of Commerce 
with ſuch Prince, or Nation, by the King 
and 3. The King might reſtrain any Man from 
going out of the Kingdom by a Ne exeat Reg- 
num, without ſhewing any Cauſe. 4. If any 
Foreign Prince, on concluding a Treaty 
with the King, ſhould reſtrain the Trade to 
a certain Number of Perſons, or inſiſt on any 
particular Qualifications in the Management 
of it; he did not fee how any Man could 
pretend to a Right to a& contrary to that, in 
Breach of ſuch a League or Treaty made with 
the King by ſuch Foreign Prince: And as to 
the Statute of 21 Fac. cap. 3. it was made 
upon a particular Occaſton, and had not al- 
tered the Common Law in theſe Particulars ; 
and, if ſo, the King had till the Prerogative of 
laying ſome Reftraintsupon Trade, and of ſeein 
it conducted to the Advantage of the Nation. 

Mr. Pollexfen afterwards argued in Behalf 


of Mr. Sandys, the Defendant, wherein he _ = 
en's 


ment fur the 


admitted, that the King might reſtrain his 
Subjects on particular Occaſions, from goin 

out of the Kingdom: And that he might alſa 
prohibit Commerce with any People in Time 
of War or Peſtilence ; but ſaid, it did not fol- 
low from thence, that he might reſtrain all 
his Subjects, and at all Times, from trading, 
except ſome particular Men, or Companies. 
And having inſiſted on the like Authorities that 
Sir George Treby had done, he obſerved, T hat 
ingroſſing of any Goods or Merchandize, was 


penal by the Laws of this Nation; and who- 


ever had the ſole Trade of buying and ſelling 
the Commodities of any particular Country, 
ingroſſed thoſe Commodities; and the Mer- 
chandizes that were to be vended, in ſuch 
Countries, were at his Will and Pleaſure, 
whereby he made what Prices he pleaſed, or- 
dering and diſpoſing of them, both as to the 
Value, and every Thing elſe, as his own: 
And all monopolizing of Trade, in this Man- 
ner, was ingroſſing, by the Aſſiſtance of Let- 
ters Patent, which created ſuch Monopolies. 
The granting this Company the ſole Trade to 
the Eaſl- Indies, inveſted them in all the Mer- 
chandiſe of thoſe Countries: And, if ingroſſ- 
ing by the Common Law was unlawful, all 
Letters Patent, to authoriſe Men to ingroſs, 
were void, And as it had been admitted on 
the other Side, that, if this was a Monopoly, 
it was unlawful, he would take upon him to 
ſhew, that it agreed exactly with my Lord 
Coke's Deſcription of a Monopoly: And firſt 
he obſerved, that by their Patent the ſole 
Trade was granted them; that is, the ſole buy- 


ing 


. 
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j6 Car, 1 had the ſole — and ſelling of all Eaft-India 
— 


Commodities, if their Charter was good. 2. 
They | 
ſcription, that otherPerſons were hindered and 
reſtrained from a Freedom, or Liberty they had 
before, in their lawful Trade; for they were 
authoriſed, by this Patent, to ſeize the Ships 
and Goods of thoſe that traded thither. 3. 
All the Evils and Miſchiefs that attended Mo- 
nopolies, were the Conſequences of this Pa- 
tent: 1. The Prices of Goods were raiſed and 
enhanſed. 2. It was calculated for the private 
Gain ofa few, to the Prejudice of the reſt of 
the King's Subjects. A Grant of the ſole 
Trade to one ſet of People, to this or that 
Part of the World, was deſtructive to other 
Merchants, and People: All Shipping, and 
Maſters that go ſuch Voyages, muſt alſo ſub- 


mit to their Prices, and ſuch Terms as theſe 


Monopolizers pleaſed to impoſe; as muſt all 
Mariners, Artificers, Factors, and others, 
that depend upon ſuch Foreign Trades, which 
might be of very ill Conſequence to the King- 
dom. Great Oppreſſions might be, and actu- 
ally were, exerciſed by ſuch Companies, on 
thoſe who were within their Service or Power: 
And, if the Evils and Miſchiefs which the 
Common Law forbad, and endeavoured to 
prevent, by adjudging all Monopolies, Ingroſ- 
ſings, and ſole Trade, unlawful, were great, 
the Evils and Miſchicfs, attending this Patent, 
were greater than any other Monopoly ; be- 


cauſe their Trade was the greateſt that ever 


England knew. 

It was held, That every Grant of the King 
had a Condition annexed to it, namely, that 
it ſhould not be to the Charge or Prejudice of 
the King's Subjects; for if it were, it was a 
void Grant ; and therefore the King is ſup- 
poſed to be deceived in ſuch Grants. 

It had, indeed, been ſaid by the Defen- 
dants, That this was not a Patent granted for 
the Advantage of a few, or for raiſing the 
Prices, or monopolizing Commodities ; but 
for good Government and Order, and the 
Preſervation of this Trade, which otherwiſe 
would be deftroyed : And there were the like 
Grants heretofore, to Turky, Barbary, and 
other Places : But it was obſervable, what our 
Law-Books ſaid concerning ſuch Grants and 
Monopolies; particularly 2 Int. 540. That 
new Corporations, trading to Foreign Parts, 


or at Home, though under the fair Pretence 


of Order and Government, yet, in Conclu- 
ſion, tended to the Hindrance of Trade and 
Traffick ; and in the End produced Monopo- 
lies: And he inſiſted, that there never was 
one judicial Opinion againſt Perſons trading 
ſeparately within the Limits granted to any 
trading Company, though there muſt have 
been a Multitude of Inſtances of private Per- 
ſons trading within ſuch Limits. 


He did admit, that the Grants to the Tur- | 


ky, Barbary, and Ruſſia Companies, were like 
this, of ſole Trade; but yet they had never 
attempted to reſtrain others in the Manner the 
Eaſt India Company had done: Theſe Com- 


panies never inſiſted on a ſole Trade, though 


they had ſuch Words in their reſpective Pa- 


tents; but had uſed their Trade in a more com- 


were within that other Part of the De. 


mendable and legal Way; and thereupon ob- 1683-4. 


ſerved the Difference between the Way 
trading of thoſe Companies, and the T'rade 
of the Eaft- India Company. 

That the Companies of Turky, Barbary, 
Ruſſia, and Hamburgh, nor any other, till of 
late Years, ever traded with a Joint-Stock ; 
but the Members of the ſaid Companies, every 
Man uſed his own Trade; bought and fold 
his own Commodity ; uſed and employed his 
own Factors and Servants; and the Company 
took Care to ſend out a Conſul, or ſome other 
Agent, to preſerve the Trade; and by ſmall 
Impoſts upon the Commodities traded for, pro- 
vided for ſuch Officers; which Impoſts, and 
Aſſeſſments, were made by By-Laws among 
themſelves : They only ordered what Ships 
ſhould go; but left it to every particular 
Member of the Company, to ſend what 
Goods he would upon his own Account ; to 
appoint who he would for his Factor; and to 
bring over what Commodities he pleaſed : 
They did not trade upon a Joint-Stock, or the 
Stock of the Body politick, If you dealt 
with any of them, you knew the particular 
Perſon you dealt with; and no Man was re- 
fuſed to be of the Company, who would pay 
a ſmall Sum for his Freedom: And whoever 
was of the Company, had a Vote in ordering 
the Aﬀairs of the Company : But on the 
other Hand, the Ea/t-India Company in- 
groſſed the whole Trade: They had a I oint- 
Stock; and every Man, whether a Merchant 
or not, who could buy a Share in their Stock, 
was of their Company: The Committee ma- 
naged; and the reſt were forced to ſubmit to 
their Pleaſure in the Diſtribution: Thoſe few 
that had the greateſt Shares, had the Diſpoſal 
of the whole Stock: No Member traded, 
bought, or fold, or had any Thing he could 
call his own, but ſuch a Share in the Stock ; 
They did not ſuffer the Members to trade 
with their own Money, at their own Diſcre- 
tion, or to employ whom they pleaſed; and na 
Man could have a Vote amongſt them, that 
had not 500 J. Stock: Nor no Man could 


have ſuch a Share, unleſs he gave 14 J. or 15 J. 


two and a half per Cent. or ſome great Sum for 
it: So that by their Conſtitution they could 
have no more Perſons in their Company than 
they had 500 J. Shares; and theſe Shares be- 
ing ingroſſed into a few Hands, they had All, 
and called themſelves the Company : So that 
a Man that would not be deceived by Words, 
but diſtinguiſh Things different fon one 
another, muſt diſtinguiſh between one Com- 
pany and another; which of them were In- 
groſſers and Monopolizers, and which not. 
The Turky Company, and thoſe like it, 
might be truly ſaid to be Managers, Regula- 
tors, and Improvers of Trade: They had no 
Joint Stock to trade upon: They did not en- 
groſs: They admitted every Man to be free 
of the Company that would ; to trade with 
his own Money, on his own Credit ; to buy 
and fell his own, and to employ whom he 
pleaſed : And none of them, under Pretence 
of Government,or the Prefervation of Trade, 
made unreaſonable Advantages.------W hile 
this inviſible Ea/t-[ndia Merchant, the Body 


politick, covered and countenanced ſome = 
| en 


of 36 Car, II. 
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1683-4. Men amongſt them, to ingroſs, buy, and 
36 Car, II. fel], at their own Rates; and exclude all 
others, to the great and exceſſive Advantage of 


But ſuppoſing this to be true, the Patent 68... 
muſt be naught ; for then it would only have 36 Gl 
been grantable to Perſor.s in whom he had ſuch www 


a few. 

In the Turky Company, where they traded 
as diſtinct Members, every Man knew his 
Creditor and his Debtor, becauſe they dealt 
in their natural Capacities : But this Company 
trading in the Capacity of a Body Politick, 
no Man that dealt with them knew his Cre- 
ditor or Debtor ; and it was a great Miſchief, 
when Perſons knew not how to ſue or deal 
with them : Take them apart indeed, they 
were as juſt and as good a People to deal with 
as could be ; but take them together as aBody, 
what was ſo hard to deal with as a Corporati- 
on ? They had ſeen Inſtances of theſe Things 
in this very Company: Within a few Days 
they had ſuch an exorbitant Power, that no 
Man could contend with them ; and in a few 
Days they became fo inviſible, as well as low, 
that no Dun could find them : Bodies Poli- 
tick, in Judgment of Law, had neither Soul 
or Conſcience ; and they generally dealt with 
the reſt of Mankind, as if the ſeveral Mem- 
bers in their natural Capacities had neither 
Souls or Conſciences. 

Then Mr. 2 proceeded to conſider 
that Objection, That this was an Infidel 
Country ; and the Subject had no Right to 
trade with Infidels, without the King's Li- 
cence, To prove which, they had cited Mi- 
chelborn's Caſe, in 2 Brownl. 296 ; wherein 
Mr. Brawnlaw, the Prothonotary, recites, 
what my Lord Coke ſaid in that Caſe, That 
6 no Subject might trade to Infidel Countries, 
ac qithout the King's Licence; and his Reaſon 
&« was, becauſe he might relinquiſh the Ca- 
ce tholick Faith, and adhere to Infideliſm : 
«© And that he had ſeen a Licence in the 
« Time of Edward III. wherein the Kin 
cc recited the Confidence that he had in his 


C Subject, that he would not decline his Re- 


« ligion, and licenſed him; and that this did 
« ariſe upon the Recital of a Licence, made 
cc to trade to the Eaſt- Indies.“ 

That they had alſo cited Calvin's Caſe, in 
Co. 7 Rep. Fol. 17; wherein it is ſaid, That 
& Infidels were in Law, perpetui inimici Be- 
tween them and Chriſtians, there was per- 
<« petual Hoſtility; there could be no Peace: 
«© And 12H. VIII. Fol. 4. where it was holden, 
«© That a Pagan could not have or maintain 
&« any Action at all, or have any Thing 
„ within the Realm; and to prove this cited 
cc the Regiſter, 282, & 12 H. VIII. Fol. 4.” 

He anſwered, Suppoſing the Law to be ac- 
cording to theſe Books, and as the other Side 
would have it ; the Conſequence would be, 
that the Plaintiffs could not maintain their 
Action ; but the Charter granted to them 
would be void: For if the Books cited were 
of any fe the Reaſons given in them 
muſt be of Authority; and Brownlow ſaid, 
the King had the Care and Preſervation of 
Religion, by the Law veſted, and repoſed in 
him; that the Subject ſhould not trade with 
Infidels, that they ſhould not renounce their 
Faith: And the King would give Licence 
only to ſuch Men to traffick, as he had that 
Confidence in, that they would never waver 


: from the Religion they profeſſed, 


Confidence: But here the Power of trading 
with Infidels, is granted to Perſons indefinite- 
ly ; for the Members of this Company were 
perpetually changing ; ſome ſold their Stocks, 
ſome died, and others came in as Executors : 
Many new Members there were every Year; 
nor was it ſo much as examined or enquired 
into, whether they were fixed in their Reli- 
gion or not? And what Confidence then could 
there be in this Body politick, which the 
Law looked upon as having neither Soul nor 
Conſcience? W hat Confidence could be repo- 
ſed in ſuch a Perſon, as to Religion? 

2, It was not only the Members of the 
Company, that at the Time of the Incorpo- 
ration were incorporated, and their Succeſſors, 
that were thus priviledged ; but their Sons, 
Apprentices, Factors, and Servants, had Li- 
cence to trade there, by this Patent: And 
what Security could there be, that ſuch might 
not, by converſing with Infidels, change or 
prejudice their Religion ? Such a Patent could 
not be granted to a Body politick, and their 
Succeſſors, which might have Continuance 
for ever; and to their Sons, Factors, Ap- 
prentices, and Servants, Perſons yet unborn, 
and not in rerum natura, when theſe Patents 
were made. And admitting the King could 
give Licence to the Ea/?-India Company to 
trade with Infidels, he could not give them a 
Power to grant Licences to others, as this 
Patent did, to their Sons, Servants, and all 
that they ſhould nominate at their Diſcreti- 
ons. 

Could the King thus grant from himſelf 
his Kingly Care, and the Truſt in him repo- 
ſed, for the Care of Religion, to them, to 


g | manage as they would; and ſtipulate that he 


would not uſe it himſelf without their Con- 
ſent? This muſt certainly make it a void 
Grant. 

And conſidering the Authorities, on which 
this Point was founded; he obſerved, That 
this Book of Brownlow's was printed during 
the Uſurpation, ' and was not licenſed by an 
Judge: And he had, he ſaid, got an Abſtradt 
of the Roll of the Caſe there reported ; and it 
was this Mich. 7 Fac. B. C. Rot. 3107. Mi- 
chelborn againſt Bathurſt : In a Prohibition, 
ſetting forth, That the King had granted to 
the Plaintiff his Commiſſion, to go with the 
Ship Tyger to the Indies, To ſpoil and fuppreſs 
the Infidels, and to take from them what he 
could ; and the Plaintiff in the Prohibition 
having this Commiſſion from the King, did 
enter into Articles with the Defendant, to 
give him a Share of what he ſhould get in the 
Adventure ; and thereupon there was a Suit in 
the Admiralty by the Defendant againſt the 
Plaintiff ; and he moved for a Prohibition, 
ſuggeſting, That theArticles were made upon 
the Land, and not upon the High Sea, and 
ſo the Court had no Juriſdiction, Upon the 
Debate of this Caſe, it did appear, there were 
a Kind of Letters of Mart, a Commiſſion 
from the King, in a warlike Manner to ſpoil 
the Infidels, and get what he could from them: 
But how this would effect the Buſineſs of 
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1633-4. Trade, he did not know. As to what was in 
36 Car. II. Brotunloto, it was only an occaſional Saying of 
tie Lord Coke's, upon the Motion for a Pro- 


hibition, and did not relate to the Matter 
brought in Judgment. 
As to that Caſe in Calvin of the Pot-nat: ; 
where it is ſaid, That an Infidel is perpetuus 
inimicus, can maintain no Action, or have 
any Property in any Thing; and that there is, 
or ought to be, perpetual Hoſtilities between 
Chriſtians and them; no Peace could be made 
with them. | 
Theſe too were but occaſional Sayings, and 
made nothing to the Matter inQueſtion, about 
the Poſt-nati : There was nothing there in 
Judgment that gave Occaſion for them : It did 
appear indeed, That in a Writ of Protection, 
granted to the Prior and Brethren of the Hot- 
pital of St. Fohn of Feruſalem, that that Hoſ- 
pital was founded tor the Defence of Holy 
Church, againſt the Enemies of Chri/t and 
Chriſtians; but it could not be. concluded 
from thence, that Inſidels ſhould not have any 
Property in Trade, and be perpetual Enemies, 
with whom no Peace could be had: And as 
to the Caſe cited 12 H. VIII. 4. This was an 
Action of Treſpaſs, for beating a Man's Ser- 
vant, and taking away his Dog, called a 
Blood-Hound ; and in arguing this Caſe, it 
was faid occaſionally, That if a Lord beat his 
Villain, or an Husband his Wife, or if a 
Man beat a Pagan, an Outlaw, or a Traitor ; 
theſe Perſons reſpectively could have no Acti- 
on, becauſe they were diſabled to ſue : But 
this was no more than Diſcourſe, ſudden 
Thoughts and Opinions, and Sayings of 
Counſel ; no ſolemn Debates or Judgment in 
the Caſe. 

It was true, the Chriſtian Religion and Pa- 
ganiſm were contrary to each other : But, be- 
cauſe theſe Religions could not be reconciled, 
did it therefore follow we ſhould have noCom- 
merce with them? This was a moſt irreligi- 
ous Doctrine; and deſtroyed all Means of 
convincing or converting them. 

One would think, If the General Practice 
of Trade and Commerce, and legal Proceed- 
ings in all Ages, had been conſidered : my 
Lord Coke could not be in earneſt, in what he 
ſaid in Calvin's Caſe about Infidels ; for we 
had had Commerce with the Turks, Perſians, 
and Moors of Barbary, as well as with thoſe 
of Spain and Portugal, who were Infidels, 
till theYear 1474: And we had made Leagues 
with ſeveral Infidel Princes, ſent Ambaſſadors 
and Minifters to them, and received Ambaſ- 
ſadors from them, even in that religious Reign 
of Queen Elizabeth, and ſome hundred of 
Years before. | 

But had they been perpetual Enemies, we 
might have juſtified killing them ; and the 
taking away all they had, as was adjudged 17 

Edio. IV. Fo. 13; & 14, and 2 H. VII. 15. 
It had been cbjected. That the Jets were 
actually dealt with in this Manner: As they 
were Infidels and perpetual Enemies, our Kings 
taxed them, and took away their Eſtates at 
Pleaſure: To which he anſwered, Our Kings 
uſed them but as Spunges, ſuffering them to 
gripe what they could from others, that they 
might ſqueeze it from them, into their own 


No. 25. II. 


Treaſuries: And it did not follow from thence, 


that they were to be uſed as alien Enemies, 36 


and could have no Property: They were in- 
deed under a Curſe, a vagrant People, with- 
out Head, Prince, Governor, or Countty ; 
and there was noDifficulty in taxing or takin 
from them at Pleaſure, being hated of the 
People wherever they lived: But had they 
been as alien Enemies amongſt us, they could 
neither have made Bargains or Contracts, or 
been capable of Property; but the Subject as 
well as the Prince might at Pleaſure fall upon 
them, and take what they had to their own 
Uſe, as from an Enemy. 

But by what had been admitted, That they 
were great Uſurers, and had great Eſtates ; it 
was evident, they were treated as alien Amis, 
(Friends): How could they elſe tave been U- 
ſurers, and got Eſtates, if _ could make 
no Contracts? How could they have preſerved 
their Perſons and Effates againſt the King's 
Suhjcas, unleſs they had had the King's Pro- 
tection, and been treated as alien Fiends ? 
How could ſuch Multitudes have remained 
amongſt us, as it appears there were here in 
the Reign of Edward I. when the Statute de 

udaiſmo was made, That no Jew ſhould take 

ſury upon Lands, Rents, or other Things; 
upon the making whereof, my Lord Coke, in 
his Comment on that Statute, ſays, That 
15,000 Fews and upwards, thereupon went 
out of the Realm : And of late Years, and at 
preſent, how many of them were there that 
lived amongſt us, drove great Trades, and had 
conſiderable Eſtates ? 

And ſhould it now be adjudged, that any 
Man at Pleaſure might take away their E- 
ſtates, and they could have no Remedy or 
Action for their Debts owing them; but in- 
ſtead thereof, might be beaten or impriſoned, 
as Enemies to the King ; we ſhould probably 
ſoon ſee, what the Succeſs of ſuch a Judg- 
ment would be. 

It is none of the moſt inconſiderable Doc- 
trines our Religion teaches us, That we ſhould 
ſpeak and act plainly and uprightly one with 
another : But Religion is too often made a 
Cloak for cther Purpoſes ; he hoped. it would 
not be ſo in this Caſe. He obſerved further, 
That the Statutes that had been cited, Mog- 


na Charta, 9 Edw. III. 25 Edw. III. 2 C 


11 Rich, II. all enacted the Freedom of Trade 
in general Words, excepting only ſuch as were 
at War with the King : In none cf them was 
there any Exception of Trade with Infidels, 
and the Practice had been accordingly; We 
had traded with all Infidel Countries, with 
which we were acquainted ; and treated the 
People of thoſe Nations as alien Amies, 
(Friends) when we were not in an actual War 
with them. And thoſe Sayings on which the 
contrary Opinion is founded, were probabl 
taken out of ſome zealous Catholick Authors, 
in ſuperſtitious Times; not being at all 
conſonant to the Rules of Law, or true Re- 
ligion. 

The Statute of Monopolies was general; 
and he hoped it would not be avoided, upon 
any imaginary Difference in Law, between 
Infidel and Chriſtian Countries, to mcnopo- 
lize the Trade of the greater Part of the 
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World thereby; viz. That of Turky, Perſia, 
Barbary, and the Faſt and /Pe/t-Inates. 

If Licences to trade to theſe Places were 
neceſſary, it would be worth Conſideration, 
Whether that would not introduce the impo- 
ſing of Rates without a Parliament? For ſup- 
— it true, That there had been Licence 
to go to trade in Infidel Countries; ſo there 
had been Licences to go beyond Sea, and to 
catty on other Trades beſides this: But it did 
not follow from thence, That it was unlaw- 
ful to trade without Licences ; much leſs did 
it follow, that ſuch a Patent as this to any one, 
or toa few Men, to have the ſole Trade to 
any Place and the Power of Licenſing others, 
could be warranted by it. 

The King, no Doubt, might reſtrain the 
Paſſage of Merchants and Merchandize, in 
ſome Caſes, and lay an Embargo on Ships ; 
but this muſt be done upon ſpecial Reaſons. 

As, firſt, In Caſe of War. 2. He might 
reſtrain the Exportation of ſuch Merchandi- 
zes, as were neceſſary for the Defence of the 
Kingdom. 3. In Caſe of a Plague, he might 
prohibit Commerce with any infected Coun- 
try ; but then theſe Prohibitions were general 
to all his Subjects alike, and the particular 
Reaſons and Grounds of them apparent: 
But if under any Pretence, any ſole Trade to 
ſome one Perſon, Body politick, or natural, 
be granted, excluding all others; ſuch a Grant, 
was in Deceit of the King, and to the Pre- 

judice of his Subjects; and therefore void. 

As to the ſecond Point, They could not have 
an Action on the Caſe, provided their Patent 


had been good: If they would take Advantage 


The Chief 
Justice: Ob- 


ſervations, 


of the Grant, they muſt take it as the Grant 
gives it; and proceed for the Forfeiture of 
Ship and Goods: As for an Action of the Caſe, 
their Charter did not give it; and, if an Act 
of Parliament had been penned in this Man- 
ner, ſuch an Action could not have lain. 

And upon the whole concluded: 1. That 
what the Company claimed by their Patent, 
(viz.) To have the ſole Trade to the Eaft- 
Indies, in their politick Capacity, excluding 
all others, was a Monopoly and Ingrofling, 
againſt the common Law and the antient Sta- 
tutes, and the Statute of Monopolies, 21 Fac. 
and therefore they had no Right to what they 
claimed, 

2. That what the Defendant had done, he 
had done lawfully, and therefore was not to 
be puniſhed : And 

3. Though the Company had a lawful 
Claim to this Trade by their Patent, and the 
Defendant had done what he ought not, yet 
they could not maintain this Action ; and 
therefore prayed Judgment for the Defendant. 

The Chief Juſtice Fefries, upon hearing 
the Arguments thus far, obſerved, That it 
was a Caſe of great Importance, and had been 
very well argued on both Sides : But he did 
not think there was any material Difference, 
between this and the Charters granted to the 
Turky Company, and others : But there was 
another Thing, which, he thought, deſerved 
great Conſideration, it being a Queſtion 
wherein Trade was mightily concerned: We 
had a potent Neighbour, that had both Expe- 
rience and Induſtry, and was our Rival in 

T 


this Trade : He wiſhed, We had as much In- 


— 
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duſtry, and were as diligent as they: They 26 Cz 11, 


had found by long Experience, that a Joint: 


Stock was the only Way to carry on their 
Trade; (he meant Helland). And it was ve- 
well known, if it had not been for a Joint- 
Stock, the Trade had never been fo beneficial 
as it was; it was owing to this, that their 
Trade was become ſo great and deſirable : 
And now, that by the e and In- 
duſtry, and Experience of the Company, the 
Thing was become facile and valuable; that 
particular Perſons ſhould come and ſweep awa 
the Advantage of it, ought to be r E 
Mr. Sandys and his Partners were zealous 
now to reap the Fruits of the Company's 
Labours : But would he be contented to 
his Proportion of all the Charge theſe People 
had been at, to advance the Trade to the 
Condition it was in ? Se 
There was another Conſideration of great 
Moment : Peace and War was no Doubt in 
the Power of that Prince and People with 
whom this Trade was carried on: And ſup- 
poſe an Injury ſhould be committed by any 
particular Perſons in the Infidels Country, and 
the Ship ſuch Perſons belonged to, ſhould get 
away without making any Reparation for it ; 
| Would not the Company's Stock and Factors, 
as * were of the ſame Nation, be in danger 
of ſuffering by it? And might not ſuch Out- 
rages occaſion a War, and exclude all theSub- 
jects of this Nation from that Trade? As the 
Company therefore were liable to make Satis- 
faction for ſuch Injuries, it ſeemed fit the 
ſhould have the Management of the Trade. 


This Cauſe having been argued ſeveral udgne: 


Terms, Judgment was given for the Plaintiff, 
in which all the Judges of the King's-Bench 
were unanimous, and gave their Reaſons for 
it. Mr. Juſtice Holloway obſerved, That a 
Foreign Trade, with ſeveral Chriſtian Nati- 
ons, had been opened by Act of Parliament; 
but held that at Common Law, this was an 
inherent Prerogative in the Crown ; and none 
could trade with Foreigners without theKing's 
Licence: That Michelborne's Caſe, cited by 


thoſe that argued for the Company, had not 


for the 
Plaintiff, 


The Fudge 
Reaſons, 


been anſwered : That this Trade could not be 


carried on but by a Company, which none 


liament were ſo far from looking on it as a 
Monopoly, that it was declared to be advan- 
tageous to the Publick, by the Statute of 14 
Car. II. cap. 24. which was made that the 
Company might not be diſcouraged in carry- 
ing on their Trade: That the 29 Car. Il 
took Notice of them, and aſſeſſed their Stock, 
at twenty Shillings for every hundred Pounds; 
nor had it ever been queſtioned as a Monopo- 


could erect but the King: And that the Par- 


ly by Parliament: That the Prerogative of 


making Leagues and Treaties with foreign 
Nations, was in the King alone; and conſe- 
quently the Terms and Conditions of Trade : 
That the Statute of Edw. III. did not affect 


this Trade, for there was then no ſuch Trade 


in Being; but taken in the largeſt, it only 
extended to the Tranſportation of Wool: 
That the Company had been in Poſſeſſion of 
this Trade an hundred Vears, which gave 
them a Right, if they had none before. 


T. 


—— 
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Mr. Juſtice Walcot, and Mr. Juſtice A- 


thens, gave much the ſame Reaſons, con- 


7 = cluding alſo for the Plaintiff. The Lord Chief 


Juſtice Feffries went through the Caſe, and 
ſummed up what had bcen oftered by the 
Counſel on both Sides: And he ſeemed to ad- 
mit that the Clauſe in the Charter, for the 
Forfeiture of the Ship and Cargo, was ylegal : 
But he held, that Commerce was ſounded on 
the Law of Nations, and not on the Common 
Law ; and that the King only had the Pre- 
rogative of ſettling the Terms of it with o- 
ther Powers: That the King only could do 
Fuſtice to his Subjects, and grant Letters of 
Mart or Repriſal, where they were injured in 
their Trade: That all the Staples and Marts 
for the Trade of his Subjects, whether in 
England or out of England, were erected by 
the Crown : That the King ſhut and opened 
foreign Trade at Pleaſure. 

That the Hanſe Towns were ſome of the 
firſt Corporations of Trade, mentioned inour 
Hiſtories ; and it was thought the Intereſt of 
England to ſupport and encourage them : 
King Henry III. gave them great Privileges, 
and the Stillyards for their Reſidence, which 
they enjoyed near 300 Years. 

That the firſt Patent ſor erecting the Staple, 
was obtained in the Reign of Edward III. 
They were called, The Brotherhood of St. 
Thomas of Becket ; and their Charter con- 
firmed by many ſucceeding Kings, till the 
Reign of Hen. VII. who gave them the Name 
of Merchant- Adventurers ; and they were af- 
terwards confirmed by Hen, VIII. Edi. VI. 
Q. Mary, and Q. Eliz. the laſt of whom in- 


larged the Privileges of this Company; con- 


firmed the Charter to the Muſcovy Company, 
granted by Philip and Mary; and erected ſe- 
veral other Trading Companies: And in the 
third Vear of King James I. that Act was 
made for opening a general Trade to Spain, 
Portugal, and France, to all his Majeſty's 
Subjects, but left all other Charters of Foreign 
Trade to remain as they were before. 

That it appeared, the Law of the Land, 
and the Law of Nature and Nations, gave 
the Power of erecting Companies, for the 
Management of Traffick, to the Prince, ex- 
cluſive of all others ; and this was to be reck- 
oned among the Jura Regalia : No Act of 
Parliament had reſtrained this Prerogative, 
but in ſome particular Places: That theEa/t- 
India Company had ſolely fun the Hazard, 
and been at the Expence of eſtabliſhing this 
Trade; made Diſcoveries, erected Forts, kept 
Forces, ſettled Factories, and entred into 
Leagues with the Indian Princes, for the due 
Regulation of it; and, it would be againſt 
natural Juſtice and Equity for others to reap 


the Advantage; eſpecially ſince they had 


done all this by the Authority of the Crown, 
under which they claimed: And had the 
Matter been at firſt doubtful, as it was not; 
yet, after ſo many Vears undiſputed and un- 
interrupted Prerogative of the King's, and 
the Poſſeſſion of the Company purſuant there- 
to, it muſt be looked upon as a good Grant 
by Law. 

As to the ſecond Point, he was of Opinion, 
That the Defendant trading to the Indies, 
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contrary to this Charter, might be puniſhed 1683-4 
by an Information at the Suit of the King ; 30 Car. If; 
and that this Action by the Plaintiff was alto 
well brought, and the Plaintiff need not al- 
ledge ſpecial Damage, any more than the 
Grantee of a Fair or Market, or any other 
Franchiſe ; and, upon the whole declared, he 
was of the ſame Opinion with his Brethren, 
That Judgment be given for the Plaintiff, 

Notwithſtanding this Judgment, it ſeemed Rem 5 
to be the prevailing Opinion after the Revo- => * 5 . 
lution, That Charters, granting the ſole Trade gia C mp. 
to Foreign Countries, excluſive of the reſt and Sandys, 
of his Majeſty's Subjects, were not legal; and 
the Old Eaft-India Company, thereupon, 
applied themſelves to the Parliament, to have 
their Trade eſtabliſhed by a Statute ; which 
the Parliament were ready to comply with, 
on Condition of their gray Sum of 
Money, for the Support of a War againſt 
France : But another Set of Merchants out- 
bidding them, and offering to advance two 
Millions, it was agreed to demoliſh the Old 
Company, and erect a new one: However, 
the Old Company ſubſcribing large Sums to- 
wards the New one, and fo gaining a conſi- 
derable Intereſt in it, and being poſſeſſed of 
all the Engliſh Forts and Factorics in India, 
the two Companies thought fit, at length, to 
unite ; and were eſtabliſhed by Act of Parlia- 
ment, as they remain at this Day. 

But, if the monopolizing any Branch of 
Trade be prejudicial to the Kingdom, it cer- 
tainly is not leſs ſo, for having the Sanction 
of a Statute to countenance it; and, T think, 
it is agreed, that all ſuch excluſive Acts and 
Charters, are very detrimental to Trade. 

It was, indeed, neceſſary, at firſt, to ft 
out ſtrong Fleets, and to ere& Forts in the 
Eaft- Indies, for the Protection of our Trade; 
not againſt the inoffenfive Indians, but againſt 
the Dutch ; who, in a hoſtile Manner, drove 
both the Engliſb, and the Natives themſelves 
from the Iſlands where the fine Spices grow, 
and monopolized that Trade, while we were 
unhappily engaged in a Contention with King 
James and King Charles I. about their Preto- 
gatives. King James was ſo diſtreſſed for 
want of Money, that he was forced to deli- 
ver up the Cautionary Towns to the Dutch, 
which rendered them dependant on England 
Till they obtained theſe, they durſt not open- 
ly invade our Settlements in the Oriental 
Iſlands: But they no ſooner had theſe Towns 
reſtored, and faw the Parliament contending 
with King James, about his Prerogatives; but 
they ſeized all our Settlements in the Spice 
Iſlands, tortured and murdered our Merchants 
and Factors there, and deſtroyed their Ships, 
and plundered them of their Goods; for 
which they have never made us Satisfaction 
ſince. King James, indeed, preſented Me- 
morial after Memorial on this Head: But as 


they knew he abhorred War, and that his 1 
Parliament would never grant him a Penny of 4 


Money to go to War with them, though he * 
had had an Inclination that Way, they went 4 
on with their Depredations, till they had en- 

tirely expelled us from the Spice Iſlands. 
King Charles I. had ſet his Heart on pro- 
curing the Nation Satisfaction from theſe 
High 
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1694. High and Mighty Monopolizers ; and when 


the Parliament refuſed him Money to enable 
him to call the Dutch to an Account, and 
maintain the Sovereignty of the Seas, he raiſed 
Money by Ship-Writs for that End; a Way 
that had been made uſe of antiently to equip 
out a Fleet. But the Dutch, jealous they 
ſhould be driven from the Herring-Fiſhery on 
our Coaſts, and be obliged to reſtore us the 
Spice-T rade, the two Grand Supports of their 
State, joined with the French, and with their 
Brethren the Engliſh Fanaticks and Republi- 
cans, and raiſed ſuch a Rebellion againſt him, 
that they deſtroyed this Prince, and Monar- 
chy with him, for a Time. 

The Uſurpers afterwards made the ſame 
Demands on the Dutch, that King James 
and King Charles had done; and beat them 
in ſo many Sea-Engagements, that they were 
glad to beg Peace, and promiſe Reſtitution of 
what they had robbed the Nation of : But 
Cromwell, on account of their Guaranteeing 
his Uſurpation, was content to diſpenſe with 
this Article of-the Peace, and let them remain 
in poſſeſſion of the Spice Iſlands. King Charles 
II. continued to demand the Reſtoration of 
theſe Iſlands ; and engaged in two Wars with 
them on that account, in which they were 
very handſomely beaten : But they raiſed up a 
Faction againſt that Prince at home, as they 
had done againſt his Father; and he was com- 

led to make Peace with them: King James 
Ir. made the like Demands, and was prepar- 
ing to call thoſe High and Mighty Merchants 
to an Account ; which — their join- 
ing ſo vigorouſly in depoſing of him; and ever 
— — ay been our good Allies. We 
muſt not quarrel with them, if they beat us 
out of every other Branch of Trade: But in no 
Keign have we ever expreſly relinquiſhed our 
Right in theſe invaluable Iſlands, to this Day. 

To return to our Subject: It was at firſt, as 
J have obſerved, abſolutely neceſſary to pro- 
vide a large Joint-Stock, to fit out a Fleet of 
Force ſufficient to eſtabliſh and defend our Plan- 
tations and Settlements in the Eaſt- Indies a- 
gainſt the Dutch: And it is much to be la- 
mented, that, inſtead of quarrelling with our 
Princes, we did not enable them to ſupport the 
Pretenſions this Nation had to the Spice-Iſlands, 
againſt the Uſurpations of the Hollanders. But 
when we had actually loſt theſe, the Ea/t-1n- 
dia Trade was not of the like Importance as 
before: We had, indeed, afterwards, a Trade 
to the Continent of China and India, from 
whence we import Silks, Muſlin, Calicoes, 
Tea, Pepper, Jewels, &c. But this we have 
in common with the French, Dutch, and 
Danes ; and this might have been carried on 
by private Traders, probably, with more Suc- 
ceſs than by a Company ; as I have heard the 
famous P:t affirm, though he was twice Go- 
vernor of the Coaſt of Cormandel, for the 
Company. And we find, that the African, 
or Guinea Trade, has been much improved 
ſince it was laid open: Indeed, it is very pro- 
per, that thoſe who uſe any Trade, ſhould 
contribute to maintain the Forts, and Forces, 
that are neceſſary to preſerve the Nation in 
the Poſſeſſion of that Trade; and this is done, 
by obliging the Merchants, who trade to any 


Country, to allow five or ten per Cent. or ſuch 


other Sums 2s ſhall be found neceſſary for the 36 Cu, 11, 


Support of them. This the Statute requires, 
that Jays open the African T rade : But there 
is no Manner of Neceſſity of excluding all the 
King's Subjects, but the Company, from trad- 
ing; this would be prejudicial to the Nation, 
as well as to particular Men; for private Mer- 
chants will uſe much more Frugality, and Di- 
ligence, in carrying on their Trade, than Com- 
panies will; and manage better for themſelves, 
than Directors, or Committees, do for them: 
It is obſerved of all Companies, not excepting 
that of the Dutch Eaſt-India Company, That 
their Directors, Governors, Factors, and Offi- 
cers, grow exceſſive rich, while the Company 
itſelf is miſerably poor; every Man regarding 
his private Intereſt, more than that of his Ma- 
ſters, or of the Publick. 

The only Remark I ſhall make more on 
this Trial, is, That it appears from the Argu- 
ments of the Counſel on both Sides, that the 
Commiſſions, which, were granted to the firſt 
Adventurers to the Indies, and other Parts of 
the Heathen World (and particularly, that to 

) authorized them to ſpoil, plunder, and 
enſlave the poor defenceleſs Natives; take their 
Countries from them ; and even to kill them, 


if they refuſed to ſubmit to the Dominion of 


the Chriſtians, and embrace their Religion : 
But how, or when, this Mahometan Doctrine 
came to be introduced among the People, whoſe 
Religion teaches them univerſal Benevolence 
and good Will to Mankind, and ſtrictly for- 
bids all Violence and Injuſtice, is not eaſy to 
conceive: Certain it is, that it was originally 
a Popiſh Doctrine; and that both the Kings 
of Spain and Portugal gave the like Commiſ- 
ſions to the Diſcoverers of the Ea and Vęſt- 
Indies, with the Concurrence of the Pope; or 
rather by his Authority : For it was by Views 
of the Pope's Bulls, that the one aſſumed the 
Dominion over all Pagan Countries in the 


Eaft, and the other over thoſe in the Veſt; 


and by Virtue thereof they invaded the Natives 
in a hoſtile Manner ; took their Countries from 
them, and enſlaved them; in which they 
exactly copied after Mabomet. 

Dominion was then univerſally held to be 
founded in Grace; and none were thought to 
have a Right to this World, but true Belicvers; 
and thoſe particularly, to whom the Pope, the 
then Head of the Latin Church, transferred 
thoſe Countries that remained in the Poſſeſſion 
of the Pagans: And though the Proteſtants, 
after the Reformation, renounced the Pope's 
Authority, yet they {till held, that Chriſtians 
might juſtly invade Heathen Countries, and 
uſurp the Dominion of them ; as appears by 
that Commiſſion of Michelburn's, above-men- 
tioned. And our Saints, during the Grand 
Rebellion, carried this Principle ſo far, that 
they held, No Man was entitled to any Thing 
in this World, that was not of their Party; 
and made no Scruple in plundering and en- 
ſlaving all other Chiſtians that differed from 
them; which was a remarkable Improve- 
ment on that Popiſh Doctrine, That Dow 1- 
N ION Is FOUNDED IN GRACE; eſpecially, 
as it was held by Men who pretend to abhor 


nothing more than Popery. 
„ The 
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dant was not , 
charged with High-Treaſon, 


16% The Trial of Joun HAMrDEN, Eſq; for an High Miſdemeanor, at the — 
3 King's-Bench Bar, 6 February, 1683. Hill. 36. Car. II. 8 f 
Hampden's 
25 HE Indictment charges, That the] The Court demanding what Grievances they 

— Defendant, John Hampden, on the | complained of in the Adminiſtration, to induce 
laſt Day of Fune, in the 35th Year | them to enter into this Conſpiracy ; his Lord- 
of the King, did, at the Pariſh of St. Giles | ſhip anſwered, They thought it a Grievance, 
in the Fields, in the County of Middleſex, un- that ſuch a Force was put upon the City at the 
lawfully aſſemble, conſult, and agree, with | Election of Sheriffs; and obſerved the ill Con- 

divers other evil diſpoſed Perſons, to raiſe a | ſequences this would have upon Juries. 
Rebellion, and to provide Forces and Arms] At their next Meeting, which was in Fe- 
in divers Parts of the Kingdom; and, the bet- | bruary at the Lord Ruſſels, about a Fortnight 
ter to accompliſh their ſaid evil Purpoſes, they | after the firſt ; they agreed to ſend Aaron Smith 
did, on the Day and Year aforeſaid, agree to | to Scotland, and Sidney took upon him to man- 
ſend certain Perſons to Scotland, to invite the | age that Affair; and told the Deponent aſter- 
Malcontents there to join with them in the | wards, That he had ſent Smith, and given him 
ſaid Conſpiracy. threeſcore Guineas to bear his Charges; and 
The Reaſms Mr. Attorney, in opening the Evidence, ob- | that he was then at Newcaſtle, from whence 
given, wby ſerved, that the Matter in this Trial had already | he heard from him: That in Purfuance of this 
the Defen=- been under Examination at ſeveral Trials for | Meſſage, the Lord Melvin, Sir ohn Cockram, 


at which the Enemies of the 


HighTreaſon. Government pretended, the Perſons accuſed 


lay under great Hardſhips, in not having the 
Advantage of Counſel, and their Witneſſes 
examined upon Oath ; for which Reaſon his 
Majeſty was pleaſed the Defendant ſhould be 
proſecuted in a milder Way, to give him all 
Opportunities of clearing his Innocence, if he 
had Witneſſes to do it: And if the having 
Counſel would contribute to the Advantage of 
his Cauſe, he might have them too. He ob- 
ſerved farther, that the Earl of Eſſex, one of 
the Conſpirators, had given Judgment againſt 
himſelf; but the Party had been ſo officious 
to fling his Death upon the Government: That 
two more of this Cabal had received the Judg- 
ment of the Law ; and the remaining two, the 
Lord Howard and the Duke of Monmouth, 
having confeſſed the whole Matter, the King 
had extended his Mercy to them ; and they 
were ſummoned to be here this Day, that the 
Malcontents might ſee there was nothing in- 
| tended by this Proſecution, but the ſettling 
the Peace and Quiet of the Kingdom. 


| Duke of Then the Duke of Monmouth was called, 
8 and Oath made of his being ſerved with a 
Witneſs, Subpœna, to appear as a Witneſs ; but his 
* Grace did not think fit to attend. ; 
Lord How- Whereupon the Lord Howard was ſworn, 
_y Evi- and gave an account of the Lord Shaftesbury's 


having formed a Conſpiracy, to incite a Rebel- 
lion about Michaelmas 1685. as he had done at 
the Trials of Sidney and Ruſſel; and that 
Shaftesbury going beyond Sea the following 


Cabal of fir. November, the Duke of Monmouth, the Earl 


of Eſſex, the Lord Ruſſel, Colonel Sidney, Mr. 
Hampden the Defendant, and himſelf, (Lord 
Howard) formed themſelves into a Cabal, to 
carry on the ſaid Conſpiracy, and met at Mr. 
Hampden's Houſe about the Middle of Ja- 
nuary, when they diſcourſed of raiſing Money, 
and of the Time and Place moſt proper to be- 
gin the InſurreQion. But the Principal Thing 
reſolved on, was to ſettle a Correſpondence 
with Lord Argyle, and the Malcontents in 
Scotland, that they might give the Govern- 
ment all the Diverſion they could, both at 
Home and Abroad ; and that they all concur- 
red and aſſented to this Reſolution. | 
No, 25. III. 


and one Campbel, of the Lord Argyle's Name 

and Family, came up to London, under Pretence 

of carrying on a Plantation in Carolina: That 

theſe e on were known to the Lord Ru 

ſel only; and he was to write the Letter to 

—_ which he, (Lord Howard,) ſuppoſed he 
id. 


Then Proof was made by the Maſter of 
the Inn, at Newcaſtle, where Smith lay; and 
by the Guide that conducted him towards 
| Scotland, of his being at Newcaſtle, at the 
Time the Lord Howard teſtified. 
Atterbury, the Meſſenger, alſo proved his Proef the 
apprehending the two Campbels, and ſome of Scotiſn Mal- 
the reſt of the Scots Gentlemen in London, who 5 „ 1... 


came up about this Buſineſs : And Sir Andrew 10 


Feſter depoſed, That Sir Jahn Coch ram, Mon- 
roe, Sir George Campbel, and his Father, were 
in London the laſt Summer ; and that he ſaw a 
Commiſſion to Sir John Cockram, to make a 
Purchaſe in Carolina, 

Mr. Williams, being of Counſel for Mr, . Hamp- 
Hampden, then entered on his Defence, and , Pe- 
obſerved, That Lord Howard not being poſi- 02? a. 
tive as to the Day of the Conſultation in Ja- 
nuary, it was not poſſible to contradi& him in 
that Particular; and that there was not an 
one Circumſtance, unleſs the Matter of Aaron 
Smith, to confirm his Teſtimony : That it 
was ſtrange there ſhould not be one Perſon 
more, who could prove that any of theſe Gen- 7% 
tlemen were at that Meeting at Mr. Hamp- 9 
den's, or the other Meeting at Lord Raſſels. 1 

And though he teſtified there was a Diſcourſe 
of raiſing Men, providing Arms, Money, Cc. 
in January, yet nothing was done thereupon; 
though no Diſcovery was made till the Fuly af- 
ter: He inſiſted alſo, That Lord Howard ap- 
peared, by his own Evidence, to be very deep 
in the Conſpiracy ; and gave this Evidence a- 
gainſt others to get his own Pardon: And he N 
had, by expoſing this Gentleman, and the Blood i 
of others, procured aye a Pardon : Was it | 
reaſonable therefore to believe what he had ſaid? 

The Chief Juſtice thereupon ſaid, What do 
you mean by that, Mr. Williams? It is a harſh 
Word, you had need explain yourſelf; as 


though the King's Pardon were to be procured 
by Blood, | 
| 6 K Mr, 
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fe nda nt. 


Dr. Rurnet. 


Mr. Williams anſwered, I mean no more 
than that, there being other Witneſſes before 
my Lord Howard, it concerned him to give 
a home Evidence, or he could not have ex- 
peed his Pardon. Another Objection he 
made to this Lord's Evidence was, That he 
owned he knew nothing of the Plot ; and had 
ſaid, Colonel Sidney and the Lord Ruſſel were 
innocent: And that he had been guilty of 
Atheiſtical Expreſſions; and, becauſe he had 
ſaid, That he could not have his Pardon, till 
the Drudgery of Swearing was over. That 
he ſhould call that a Drudgery, which was 
manifeſtly his Duty (viz. ) the giving his Te- 
ſtimony to preſerve the King and Govern- 
ment, was but an odd Infinuation ; and, as 
he underſtood it, his Lordſhip ſtrained a little, 
to make his Diſcovery the more profitable to 
him. | 

As to what concerned Aaron Smith, he did 
not ſee how that affected Mr. Hampden ; he 
ſaid no more of him, than that he was in the 
Company. 


The Chief Juſtice obſerved, he ſaid, Ile 


conſented to it. 


Mr. Williams replied, It muſt be by his Si- 


lence ; for he did not teſtify he faid one Word: 
Nor was it proved at laſt, that Aaron Smith 


was in Scotland, or concerned in the Conſpi- 


racy ; or, that the Defendant was ever in the 
Company of thoſe Scotih Gentlemen. 
The Counſel then called the Defendant's 
Witneſſes, viz. Mr. Ducas, Mr. Howard, 
the Earl of Clare, Dr. Burnet, Cc. who de- 
poſed, that they had heard the Lord Howard 
ſolemnly declare, he knew nothing of any 
Plot: And particularly Dr. Burnet depoſed, 
that the Lord Howard proteſted, with Hands 
and Eyes lifted up, he knew of no Plot; and 
that, before the Lord Howard made thoſe 
ſolemn Aſſeverations, he was poſſeſſed with a 
Belicf of the Plot; 

Mr. Recorder thereupon demanded of the 
Doctor, If he believed the Plot now ? 

Dr. Burnet anſwered, I make no Doubt, as 
to the Aſſaſſination. Es 

Mr. Blake depoſed, the Lord Howard ſaid, 
He muſt not have his Pardon, till the Drudgery 
of ſwearing was over. 

Witneſſes being called to Mir. Hampden's 
Character, the Lord Paget depoſed, That he 
believed the Defendant to be a Man of Ho- 
nour and Virtue, and lived a ſtudious con- 
templative Life; and therefore was not likely 


to be engaged in ſuch a Deſign : That he was 


nat of a turbulent, ſeditious Spirit, but a 
peaceable Man, and of little Acquaintance ; 
and he never heard him expreſs any Diilatis- 
faction, as to the Government. 

Mr. Pelham gave him the like Character ; 
as did Sir Henry Hebert: Adding, that the 
Defendant went over to France in 1080, and 
remained there till September 1682, and de- 
ſigned to go over to France again. 

Other Witneſſes depoſed, they had heard 
the Defendant expreſs a great affection for 
the Government; and that, when he was 
told the Duke of Aonmouth and the Lord 
Grey lay hid, he ſaid, I will never fly, or con- 
ceal myſelf; for my Conſcience reproaches 
me with nothing. 


Þ 


| 


; 


Then Mr. Williams was about to produce 
a Witneſs, 
an Opinion of the Lord Howard, that it was 
not likely he would enter into Conſultations 
with him about ſuch Matters. 

The chief Juſtice anſwered, They muft 
not bring Evidence of what a third Perſon 
thought of the Lord Howard; and beſides 
the Record of the Conviction of the Lord 
Rufjel and Colonel Sidney, who were convict- 
ed on my Lord Howard's Teſtimony ſupport- 
ed his Credit more than the Report of a third 
Perſon could impeach it: And, it ſeemed; m 
Lord Ee had ſuchanOpinion of my Lord Hotu- 
ard's Evidence, that he cut his Throat upon it. 

Then one Murray was called, to give an 
Account of my Lord Howard's Atheiſtical 
Diſcourſes ; but Mr. Attorney objected a- 
ere ſuch Evidence, as it was impoſſible his 

ordſhip could be prepared to give any An- 
ſwer to it. 8 

Lord Howard alſo ſaid, This preſſes hard 
upon my Reputation; and I profeſs before 
God, I do not know this Fellow: I never 
ſaw him in my Life: Who is this Raſcal 


168 


that the Lord Eſer had ſo mean 36 cn. il 


they bring here? I would fain have this Fel- 


low to dare ſay this any where elſe. 

The Chief Juſtice obſerved, That it was 
very hard thus to rake into the whole Courſe 
of a Man's Life: Whereupon his Teſtimony 
was waved ; and the whole Evidence for the 
Defendant being ended, the Counſel on both 


Sides agreed to make no Obſervations on the 
Evidence, but leave it to the Court. 


The Chief Juſtice, in his Directions to arm gg 
ons of t 


Cbie 


the Jury, obſerved, That the Counſel on both 
Sides had drawn Inferences to their Advantage, 
from the Duke of Monmouth's being ſubpœna'd 
as a Witneſs in this cauſe: Thoſe fot the 
King urged, they had ſubpena'd him to ſhew 
the Fairneſs of their Proceedings; and that 
they were not afraid to have the whole Truth 
appear: And the other Side infinuated, that 
the Truth of the Conſpiracy ought to be ſuſ- 
pected, becauſe he did not appear. | 


As to the Objections that had been made to 


the Lord Howard's Teſtimony, it was very 
ſtrange it ſhould be made an Objection, that, 
before he had his Pardon, he gave his Evidence 
out of Fear, and in order to get his Pardon 
and it ought to be an Objection too, that he 
had got his Pardon, and therefore ought not 
to be believed : But if, after he was pardoned, 
when he was under no dread or Fear, he ſaid 
the ſame things he did when he might be in 
Fear, it was a plain Anſwer to that ObjeQi- 
on, of his being moved by his Fears. 

That he might be particular, as to the 
Time he converſed with the Lord $haftesbu- 
ry about Sheriffs, and the Return of Juries, 
becauſe the Sheriffs are always ſworn the Day 
after Michaelmas-Day; but it was not ſo eaſy 
for him to fix the very Day when the Con- 
ſultation in January was, becauſe there was 
not ſo material a Circumſtance to fix it in his 
Memory. | | 

The Reaſon there was nothing done by the 
Conſpirators, between the Time of the Con- 
ſultation Wan and July ſollowing, was, 


becauſe a Treaty was to be negotiated with 
che Scote, before they could refolve on any 
| Thing 


te the Ju. 


Jupie 


the 8 T AT E 
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i834 Thing and the Scotih Agents did not come 
9 ” up to London till Fuly. 


And as to the Lord Howard's ſaying, He 
knew nothing of a Plot; and that they had 
done nothing but what was legal ; he knew 
ſome People believed the raiſing Tumults, and 
the making Seditions and Commotions, was 
a legal Way to obtain their Ends: And what 
would they not do, under a Perſuaſion, that 
all they did was according to Law? They 
were taught, by the Religion they profeſſed, 
to oppoſe the Government. The Old Cauſe 
was a good Cauſe to this Day, in ſome Mens 
Opinion: They could die in it; and thank 
God for being concerned in it; and yet call- 
ed themſelves Proteſtants, But this was rank 
Treaſon and Rebellion, let Men pretend 
Conſcience, or what they would. Was it not 
under Pretence of Religion, that King Char- 
les I. was brought to the Block? 

As to Lord Howard's ſwearing, that he 
could not have his Pardon till the Drudgery of 
the Swearing was over; it muſt be a Drudgery 
and irkſome to him, to call himſelf Traitor 
ſo often, in a Court of Juſtice ; though it was 
his Duty to tell the Truth: He might, 1n- 
deed, have given it a ſofter Term; but he 
had Reaſon, in ſome Senſe, to call it a Drudg- 
ery : But, as he did ſwear, before he had a 
Pardon, upon all Occaſions, when he was 
called to be a Witneſs; ſo when he had his 
Pardon, he did ſwear the ſame thing: Ihe 
Want of a Pardon, therefore, did not influ- 
ence his Teſtimony : He was under no Fear, 
but as free as any Subject the King had : and 
yet he made Oath of the ſame Things now, 
as he did at the Trials of the Lord Ruſſel and 
Colonel Sidney. 
ay actwitlibandiog the Evidence that had 
been given of Mr. Hampden's loyal and peace- 
able Diſpoſition, he obſerved from the Teſti- 
mony of his own Witneſſes, that there 
had been ſome Jealouſy of him ; and that he 
lay under hard Cenſures as well as other Peo- 
ple. For in diſcourſing of the Plot, the Ad- 
vice given him was this: My Lord Grey is 
gone, and the Duke of Monmouth is gone; 
Why wont you go? Why ſhould this Advice 
be given to him, if there was no Suſpicion of 
His being concerned? As to his ſay ing I will 
not go, which they gave as a Proof of his In- 
nocence, there was the ſame Innocence in 
my Lord Ruſſel and Colonel Sidney, and all 
the ſix, except the Duke of Monmouth ; and 
he did abſcond. 'They knew no Reaſon why 
they ſhould ſtay to be taken, any more than 
Maſt or Rumſey ; and yet that was not uſed 
by them as an Argument of their Innocence. 
As to his Intentions of going abroad, it was 
much he did not put them in Execution. He 
came over at an unluckly Time, when the 
City was in a Ferment, and Men were filled 
with Fears and Jealouſies; and theſe might 
animate him, as they did other People: It had 
been much better, for his Advantage, he had 
never come out of France, or, that he had re- 
turned thither ſooner. 

As to the Lord Howard's denying he was 
in a Plot; Could it be ſuppoſed, that a Man 
guilty of High-Treaſon would proclaim his 
own Guilt? Could it be ſuppoſed he ſhould 


tell Dr. Burnet, that he, and Colonel Sidney, 
and Mr. Hampden, were in a Plot, and make 
it common Talk? His Proteſtations were ſo 
far from being an Argument of his Innocence, 
that they were rather an Argument of his 
Guilt: If he had been free from Suſpicion, 
why ſhould he tell Colonel Sidney's Footman, 
and this man and the other, I know nothing of 
the Plat; and neither I, nor any Man, I am 


ſure, is concerned in it? This Over-Caution 


was an Intimation, that there was ſomething 
more than ordinary in the Matter; ſo that 
the Argument turned the other Way: And if 
it did not, the Witneſſes muſt be looked upon 
as Perſons diſaffected to the Government; 
namely, Dr. Burnet, Lord Paget, Lord 
Clare, and the reſt. It muſt be ſuppoſed, he 
did not think fit to truſt theſe loyal Gentle- 
men with his Confeſſions: This they ought to 
value themſelves upon; it was for their Cred!t 
and Reputation: They ſhould not therefore 
make it an Argument againſt my Lord How- 
ard, or againſt the Credibility of his Teſti- 
mony, that he did not truſt them with the Se- 
cret. 

The Chief Juſtice concluded, That this 
was a Cauſe of great Conſequence, wherein 
the Peace and Government of the Kingdom 
was concerned in a very high Degree: And 
had there been another Witneſs as poſitive as 
my Lord Howard, the Charge would have 
amounted to High-Treaſon ; but as there 
was but one Witneſs, ſupported by cther cor- 
roborating Circumſtances, he was only charg- 
ed with a Treſpaſs; the Tendency whereof, 
however, was to bring us into Confuſion, as 
in the Times of the late Rebellion. Men 
might make fair Pretences ; as that they de- 
ſigned only the Security of the Government, 
and the Proteſtant Religion : But they would 
have done well to have waited till they had a 
legal Authority to conſult of thoſe High Mat- 
ters that they pretended to ſecure : What had 
they to do to aſſume ſuch a Power? Upon the 
whole, the Lord Howard had poſitively ſworri 
the Matter of Fact laid in the Indictment, and 
was ſupported by the Witneſſes that teſtified 
Smith's going to Scotland ; the Scotiſh Gentle- 
men's being in London; and the Sham and 
Cant of Carolina; and was not contradict- 


ed by any Thing that carried any Probability 


of an Anſwer; and he left it to the Jury to 
determine, whether the Defendant was guit- 
t 5 . 

The Jury thereupon withdrawing, return- 
ed within the Space of half an Hour ; and 
brought in their Verdict, that the Priſoner was 
GUILTY, 

Mr. Attorney, on Tueſday the 12th of Fe- 
bruary, prayed Judgment againſt the Defen- 
dant: That the Court would ſet a good Fine 
upon him, and he might find Suteties for his 
good Behaviour for Life : Whereupon Mr. 
Williams repreſented, that Mr. Hampden was 


but Heir apparent to his Father, who was 


alive: So that he had only the Proſpect of an 
Eſtate; very little in Poſſeſſion; and, accord- 


ing to Magna Charta, Fines ought to be ſet 
with a Salvo Contenemento. 


The Chief Juſtice anſwered, If the Crime 
had been proved by two Witneſſes, it would 


have 
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36 Car. II. Life too, and corrupted his Blood; and that 
it deſerveda great Puniſhment, if they could 
impoſe one adequate to his Deſerts ; and the 
Clauſe in Magna Charta never meant Fines 
for great Offences, but Amerciaments only. 
Fined Then a Fine of 40,000 Pounds was ſet up- 
. 40,000, gr, the Defendant ; and he was ordered to be 
impriſoned till he paid it, and find Sureties 
for his good Behaviour during Life: But the 
Chief Juſtice told the Defendant, If he would 
apply himſelf to his Majefty, he might find 
ercy. | 
Then Mr. Hampden being committed for 
his Fine, his Bail were diſcharged. 
Remarks m As every one of the ſix Noblemen andGen- 
t tlemen, charged with aſſembling and conſult- 


ing to raiſe a Rebellion, and depoſe the King, 


either confeſſed the Fact, or were convicted 


of it; there is little Doubt to be made of the 3 


584 
6 Car, 1 


Truth of the Conſpiracy, or of their Share 


in it. And I queſtion whether their Friends 
at this Day would endeavour to diſprove the 
Charge ; or rather, whether they do not look 
upon them as Heroes and Patriots, that en- 
deavoured to preſerve the Religion and Con- 
ſtitution of their Country, with the Hazard 
of their Lives. 

I ſhall only obſerve here, that though Bi- 
ſhopBurnet, in his poſthumous Hiſtory, ſpeak- 
ing of the intended Aſſaſſination of the Kin 
at the Rye- Houſe, ſays, It was all but rambling 
Diſcourſe, all was but Talk : Yetat this Trial 
of Mr. Hampden, when he was asked, If he 
believed the Plot ; he anſwered, '7 make no 
Doubt, as to the Aſſaſſmation. 


6 Cn. The Trial of WILLIAM SACHEVERELL, Efq; and twenty-one more, 
— for a Riot, in the Court of King's-Bench, the 2d of May, Eaſter- 


amis een 
The * N Information was preferred by Sir | while they remained ſuch, ſhould be Juſtices 


Robert Sawyer the Attorney General, 

againſt William Sacheverell, Eſq; 

George Gregory, Eſq; Richard Mansfield, Eſq; 
Henry Plumtree, Eſq; Charles Hutchinſon, Eſq; 
og Greaves, Gent. William Greaves, Gent. 
c. Setting forth, that on the twenty-ninth 
of September, in the ae ek Vear of 
the preſent King, at the Town of Notting- 
ham, there was an Aſſembly duely ſum- 
moned, before Gervas Wild, then Mayor of 
the ſaid Town, for the electing and ſwearing 
a new Mayor of the ſaid Town, for the 
Year enſuing: That the ſaid Mayor pro- 
ceeding to Election, made a Proclamation 


for all Perſons to depart, that were not con- 


cerned in the Election, and for keeping the 
Peace; and that they, the ſaid Will. Sache- 
verell, and the reſt of the Defendants, never- 
theleſs, well knowing the Premiſes, and be- 
ing unconcerned in the ſaid Election, did di- 
ſturb the Peace of the Place, ſet the Town 
together by the Ears; and, in a riotous Man- 
ner, aſſemble themſelves with many other ill- 
diſpoſed Perſons, to the Number of five hun- 


.dred, and continued the Riot for the Space of 


ſeven Hours, with a great deal of Noiſe and 
Tumult; and with Force and Arms, did 
riotouſly carry away, and detain a Mace, 
from one John Malin, then one of the She- 
riffs of the ſaid Town ; to the great Terror 
of his Majeſty's Subjects, to the evil Example 
of others, and againſt the King's Peace, &c. 

The Caſe, as ftated by Mr. Sacheverell, is 
as follows: The Town of Nottingham claimed 


to have been a Corporation by Preſcription : 


King Edward I. granted the Burgeſſes of that 
Town, the Privilege of chuſing a Mayor 
annually, they having only Bailiffs before: 
King Henry VI. made it a County, and gave 
them the Privilege of chuſing two Sheriffs, 
inſtead of Bailiffs; and of eleCting ſeven Al- 


dermen out of their Number, one of them to | 
be Mayor annually : That the Aldermen, | 


of Peace; and, that the Town of Notting · 
ham ſhould for ever be a Body Corporate, by 
the Name of Mayor and Burgeſſes: And that 
no Charter ſince, or any By-Law, had given 
the Aldermen any more Power than they held 
by that Charter, which was no more than 
every Burgeſs of the Town had ; except the 
Privilege of being Juſtices of Peace, and wear- 
ing Gowns and Hoods. 

That the Aldermen, however, in theReign 
of King * I. did take upon them to be 
Part of the Council, and intermeddle in the 
Affairs of the Town; and pretend to have a 
Right of letting, and diſpoſing of the Cor- 
poration-Lands, Bridge-Lands, and School- 
Lands; of which the Burgeſſes complained ta 
the Lords of the Council, in the Year 1605, 
and prayed Redreſs: The Council referred 


the Matter to the Judges of Aſſize; but it 


was afterwards amicably agreed, That there 
ſhould be a Council of twenty-four Perſons 3 
(the Aldermen for the Time being always ex- 
cepted) and theſe, with the Mayor, or (the 
Majority of them) ſhould have the letting ox 
diſpoſing of the Town-Lands ; and that Pre- 
tence of the Aldermen to diſpoſe of their 
Lands, or to be of the Town-Lands, or ta 


be of the Council, was given up, till of late 


Years, 


That the Burgeſſes being informed, That in 
Eafter-Term laſt, the Mayor, and ſome of 
the Aldermen of the Town, had a Deſign ta 
ſurrender the Charter of that Corporation 3 
for the Prevention of the ill Conſequences 


1634, 
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thereof, they entered four Caveats, two at the 


Lord Chancellor's, and two at the Attorney- 
General's; one of which, in each Place, was 
againſt paſſing any new Charter to the Town 
of Nottingham, without the Privity, Conſent, 
or Hearing of the Burgeſſes; the other againſt 
the accepting of any Surrender of any Charter 
of that Town, without the like Privity, Con- 
lent or Hearing. | 


However, 
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1684. However, the Mayor called a Council the 
36 Car, II. twenty-fifth of July faſt, without giving No- 
tice what the Buſineſs would be ; and there 
appearing at the Hall the Mayor, five Alder- 
men, and twenty-two of the Council, be- 
fides Alderman Toplady, whoſe Election was 
conteſted ; the Mayor cauſed the Queſtion to 
be put, for ſurrendering their Charters : And, 
though it was objected by ſome of the Coun- 
cil, That the Aldermen had no Right to 
vote; yet the Mayor cauſed the Poll to be 
taken, and admitted the Aldermen and Mr. 
Toplady as Voters: And there appeared to be 
the Mayor, four Aldermen, and nine of the 
Council for ſurrendering ; and Aldermen 
Greaves, the two Coroners, and ten more, 
were againſt ſurrendering ; ſo that the Votes 
were equal: But, if Toplady's Vote was not 
good, (as he held it was not) Thoſe that were 
againſt the Surrender were a Majority : And 
if the Aldermen had no Right to give their 
Votes, as he conceived they had not, either 
by Preſcription or Charter; then there were 
only the Mayor and nine of the Council for 
the Surrender, and thirteen of the Council 
againſt it. 

Nor had the Council, as he apprehended, 
any Right to ſurrender their Charters, if there 
had been a Majority of them ; being only 
elected by the reſt of the Burgeſles, for the 

Management of the Revenues of the Corpo- 
ration, and the Diſpatch of ſome other ordi- 
nary Affairs: All the Burgeſſes were intereſt- 
ed in the Matter, and had as good a Right to 
vote as any of the Council ; nor could the 
Mayor, Aldermen, or Council, bind their 
Hands, or ſurrender their Charter, without 
the Conſent of the Burgeſſes: However, the 
Mayor, as ſoon as the Vote paſſed in the ſaid 
Aſſembly, for the Surrender of the Charter, 
produced an Inſtrument in writing, purport- 
ing a Surrender, and cauſed the Ton- Seal to 
be fixed to it, and ſent it up to London. 

W hereupon the Burgeſſes of Nottingham, 
who were againſt the Surrender, adviſed with 
Counſel, Whether many of their Cuſtoms 
and Privileges in reference to Trade, which 
they held only by Cuſtom or Preſcription, and 
the Lands they held of the Crown, and of 
private Perſons, which were of a great annual 
Value, would not be loſt by a Surrender of 
their Charter ? 4 
To which the Counſel anſwered, That if 
the Charters of any Body Corporate were 
lawfully ſurrendered, the Corporation that 
held by ſuch Charters was diſſolved, and the 
Heirs of the Perſons that granted the Lands, 
would be entitled to recover the ſame; and as 
to the Crown Lands, his Majeſty might grant 
them again to the Corporation: But no new 
Charter would give them a Title to ſuch 
Lands, as had been granted by private Per- 
ſons, and enable the Corporation to keep 
them from their Heirs; as was refolved by the 
Judges when the Monaſteries were ſurren- 

dered; and therefore a ſpecial Act of Parlia- 
ment was made, to veſt theſe Lands in the 
King. | 

That, if they claimed a Right of Common 
in other Men's Lands, their Preſcription for 

No. 25. IV. 


| fuſed to 


Common would be deſtroyed by ſuch a Sur- 1684. 
render, | zo 2n 
That their Freedom from Tolls, in like 
Manner, would be loſt. | 
And to the laſt Queſtion, (vz.) Whether, 
if the Mayor and other Members, without 
the Conſent of the Body Corporate, ſhould 
ſurrender the Charters of the Corporation ; 
the particular Perſons who received Damage 
thereby, might not have an Action againſt 
the Mayor and ſuch other Members ? it was 
anſwered; They might : But to prevent the 
ſurrendering the Charter, and the Suits and 
Inconveniencies that might be occaſioned 
thereby, it was thought fit to preſent Mr. 
Mayor with their Senſe of his Proceedings, 
and declare their Diſſent to any Surrender; 
and accordingly a Writing was drawn engroſ- 
ſed and ſigned, by between three and four 
hundred of the Burgeſſes, and preſented to 
the Mayor, on the 14th of Auguſt, as the 
Senſe of moſt of the Burgeſſes of that Town; 
in which Inſtrument they ſay, | 
That underſtanding the Mayor, and thir- 
teen more of the Corporation, had, without 
the Conſent of the Burgeſſes, agreed to ſur- 
render the Charters, Liberties, and Franchi- 
ſes of the Corporation ; and cauſed the Cor- 
poration- Seal to be affixed to an Inſtrument, 
for making ſuch Surrender; They, conſider- 
ing the great Damage it muſt be to the Cor- 
poration, and to every particular Burgeſs, if 
they ſhould be ſo ſurrendered, did ſignify their 
Thoughts on what they had done, and were 
about to do: That many of their Liberties 
and Franchiſes would be loſt, if ſuch Surren- 
der ſhould be effected, as they had agreed to: 
They did thereby declare their Diſſent to 
thoſe Proceedings; and that they did not, nor 
ever would conſent that a Surrender of any 
Charter, Liberty, Franchiſe, or Privilege of 
the Corporation of Nottingham, ſhould be 
made ; and that they would by all lawful 
Means oppoſe the ſame ; and, in caſe they 
proceeded in the faid Surrender, they ſhould 
expect ſuch Satisfaction as the Law would give 
them, 
The Burgeſſes alſo ordered Caveats to be 
entered at the Lord Chancellor's, the Lord 
Privy Seal's, and the Signet-Office, againſt 
ſurrendering their Charters without their 
Conſent, and againſt the paſſing any new 
Charter: A Petition alſo was figned by three 
hundred and ſixty Burgeſſes, deſiring to be 
heard, before any Surrender of their Charters 
ſhould be accepted. ; 
But, contrary to the Expectation of the 
Burgeſſes, Mr. Mayor, having, as he ſaid, 
received Advice from London, that the Inſtru- 
ment he had ſent up for ſurrendering the 
Charters was not ſufficient ; did, on Saturday 
the twelfth of Augu/t, without ſummoning 
a Council, affix the Town-Seal to another 
Inſtrument of Surrender; which was preſent- 
ed to his Majeſty the 14th of Augu/ft : And he 
ſuggeſts that the Mayor broke open the Cheſt, , 
where the 'Town-Seal was kept, to come at 
it: The Seal being kept under three Locks 
and Keys, and the Officers who had them re- 


deliver him the Keys, without calling 
6 L. A 
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The Defen- 
dants plead 


Tried by a 
Jury from 
Kent. 


Object ons to 
the Wit neſſet. 


Wild's Evi- 
denc 2 


a Council: From all which Conſiderations, 
they looked upon the Surrender that had been 
made of their Charters to be illegal, and ho- 
ped ſtill to preſerve their antient Rights, by 
the Aſſiſtance of the Courts of Juſtice: And 
when a new Charter was ſent down, they 
actually refuſed to accept it; but proceeeded 
to the Choice of a new Mayor, according to 
their old Charter; Mr. Sacheverell, one of 
the Honary Burgeſſes, and the reſt of the 
Gentlemen mentioned in the Information, 
being at the Town-Hall, and countenancing 
the Burgeſſes, in their Oppoſition to the new 
Charter; which appears to have been the 
Occaſion of preferring this Information againſt 
them. 

All the Defendants, except Plumtree, plead- 
ed Not Guilty to the Information ; but alledg- 
ed, That the Inhabitants of the Town and 
County of the Town of Nottingham, ought 
not to be drawn out of their faid County ; and 
defiring that a Jury of the County of Kent 
might try the Iſſue; the Attorney General 
agreed to it; and, accordingly a Jury of 
Gentlemen of the County of Kent, were im- 
panelled, and ſworn: After which, the King's 
Counſel opened the Information and the Evi- 
dence; and calling their Witneſſes; Mr. 
Pollexfen, of Counſel for the Defendants, 

7 to the ſwearing Mr. Wild, Mr. 
Edge, and other Members of the new Cor- 
poration, as not being competent Witneſſes 
in this Caſe: He faid, There was a Diſpute, 
Whether the Old Corporation was in being, 
or not? and, whether the New Charter was 
a good Charter in Law? That the Matter 
wasdepending both in the Chancery and King”s- 
Bench: A Scire Facias having been brought 
againſt the New Charter, and a Quo War- 
ranto in this Court, againſt the Old; and, 
if it ſhould ſo fall out, that the New Charter, 
upon which the Information was founded, 
was not good in Law, the Cauſe muſt go 
for the Defendants : That the Members who 
claimed under the New Corporation, there- 
fore, could not be Witnefles; becauſe they 
would thereby maintain their Intereſt in the 
New Charter. 

The Chief Juftice anſwered, they were 
not about to try, whether the Old or New 
Charter was good, that would not come in 
Queſtion on this Iſſue: But, whether there was 
a Riot committed by the Defendants, againſt 
the publick Peace. | 

hen Alderman Vild, who was Mayor at 
the time of the Riot, was ſworn, and depoſed, 
that on Michaelmas-Day, being the Day for 
electing the Mayor, he was waiting at his 
Houſe, in Expectation of the New Charter; 


and the Burgeſſes came to him, and would have 


had him gone with them to Church, as was 
uſual on that Day; but he told them the New 
Charter was coming, and deſired they would 
ſtay a little; however, they went to Church 
with Mr. Sacheverell at the Head of them, 
leaving him (the Mayor,) and ſome of the Al- 
dermen with him: That the new Charter ar- 
riving immediately after, he went to the Town- 
Hall, in order to be ſworn; and ſent to the 
Church, for the 'Town-Clerk to come and ad- 


miniſter him the Oath, that he might act as | 


not come; but not long after he came, with 
Mr. Sacheverell, and other Gentlemen men- 
tioned in the Information, and many m 

who were not Burgeſſes; and thoſe of them 
that were Burgeſſes had no Votes by the old 
Charter: That he was a little amazed to ſee 
ſo many Gentlemen; and he took the new 
Charter out of the Box, and ſhewed it them, 


| Town-Clerk read it, but he refuſed; and 
ſome People cried out, No new Charter, No 
new Charter ; and Mr. Sacheverell ſaid, this 
is not our Buſineſs here, we come for the 
Election of a Mayor by the old Charter: That 
he (the 1 then faid to Mr. Sacheverell, 
I know no Buſineſs you have here, nor a great 
many Gentlemen more; it would better be- 
come you to be in another Place: That Mr. 
Scaheverell then demanded, If he would pro- 
ceed to an Election? And he (the Mayor) 
anſwered, He had a great deal to do, before 
he could proceed to an Election, he muſt be 
ſworn himſelf, and ſwear half a Dozen more, 
in the Room of thoſe that were left out in 
the New Charter: And then they cried out 
again, No New Charter, No New Charter; 

Greaves Mayor: They bid Alderman Edge 
take his Book alſo, and proceed to Election; 
demanding of him (the Mayor,) Who he 
was for? To which he replied, T hey 
could not proceed to Election without his 
Conſent, and he diſclaim'd it; and then ad- 
journing the Court from the Council-Room, 


to the Guild-Hall adjoining; he went out 


into the Hall, where fitting on the Bench 
with ſome of his Brethern, he was fworn: 


Then he told the Burgeſſes of the Town, 
the King had granted them a new Charter, 
and they ſhould hear it read: But Mr. Gre- 
gory and Mr. Hutchinſon, mentioned in the 
Information, coming from the Gentlemen 
in the inner Room, told him, they had elect- 
ed Mr. Greaves Mayor; and defired he (the 
Mayor) would come and hear him ſworn: 
But he (the Mayor) told them, they could 
not elect a Mayor without him, and he would 
have nothing to do with it ; whereupon there 
was ſuch a Noiſe and Tumult, that they were 
afraid they ſhould have been off the 
Bench; and Mr. Alderman Parker faid, 
Shall we ftay here and be knocked on the 
Head? That he replied, He hoped there was 
no Danger of that; and commanded Silence 
while the New Charter was reading: Where- 
upon an honeſt Gentleman, a Barriſter, took 
the Charter, and read it to the Burgeſſes, as 


far as they would give him leave: That he 


the Peace, ſeveral Times, commandin 

that had no Buſineſs there to depart; but they 
were ſo outragious, that Alderman Parker 
apprehending his Life in Danger, ran out of 
Court: He (the Mayor) ftaid ſome little time 
after ; but finding nothing could be done for 
the Noiſe, he adjourned the Court to his own. 


come Home, but Mr. Gregory, Mr. Hutch- 
inſon, and ſome other Gentlemen, came af- 


ter him, and very ſaucily demanded his Mace: 
Mr Or gg T hat 


and would have had Alderman Edge the 


made Proclamation for Silence, and m_— | 
9 


Houſe, and went away; and was no ſooner 


| Mayor under the new Charter: The Town- 


Clerk ſent him World at firſt, that he would 36 3 
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That he anſwered them, he received it by 


cs” . the King's Authority, and to the King's 
Authority only ſhould reſign it: They had 


nothing to do in the Election, either by the 
New or the Old Charter; and thereupon 
they went away: And when he had ſworn 
all thoſe that were in the new Charter ; = 

roceeded to Election, and choſe Mr. Toplady 
Mayer, and went in the uſual Manner, and 
proclaimed him at the Market-Croſs; and 
while they were proclaiming him, came Sher- 
win and Green, and a great many More, and 
cried out, No new Charter, No new Charter. 
A Greaves Mayor ; ſhouting and throwing up 
their Hats: And the Court demanding, who 
was at the Head of this Rabble? He anſwered 
He believed, if Mr. Sacheverell, and the reſt 
of the Gentlemen, had not been there, they 
had met with no Diſturbance; it was they 
that abetted and countenanced the Tumult. 

That being apprehenſive the Tumult 
would increaſe, the next Day being Market- 
Day, and they might be knocked on the 
Head, he diſpatched a Letter to the Duke of 
Newcaſtle, to come to their Aſſiſtance; and 
he came with ſome Troops, and ſtaid till 
the Town was quiet: However, the other 
Side had proclaimed their Mayor (Greaves) 
at the Market-Croſs firſt, as they (the New 
Charter Men) did Toplady; it being uſual to 
proclaim the Mayor on the Day of Election, 
and on the Market-Day following. 

It being demanded, If Mr. Sacheverell 
wasa Burgeſs; the Mayor anſwered, He was 
a Burgeſs by the Old Charter ; but was not 
however, one of the Electors; nor had any 
thing to do there: The Electors were the 
Mayor, Aldermen, Sherifts, Coroners, and 
the reſt of the Council, by both Charters ; 
none of the other Burgeſſes uſed to appear at 
the Election. 

Mr. Malin, one of the Sheriffs of Notting- 
ham, confirmed the Teſtimony that Mr. Wild 
the Mayor had given; and added, that the May- 
or having ordered Proclamation, for all to de- 
part out of the Council-Chamber, that had no 
Buſineſs there; and a Tumult being made, it 
was with Difficulty he eſcaped from them into 
the Town-Hall: And they laid their Hands on 
the Mayor's Mace to have ſtopped it; but the 
Serjeant got away with it, and went out with 
the Mayor and ſeveral of the Aldermen; and 
Mr. Sacheverell cried out ſeveral Times, /top 
the Books: That he (the Sheriff) was crowded 
out, and not ſuffered to take his own Mace ; 
and thought he ſhould have been knocked on 
the Head: That he ſent the Serjeant for his 
Mace, and they would notlet him have it: That 


he went himſelf afterwards for the Mace, and 


they reſcued it from him, and would not let him 
bring it away: And that the Burgeſſes were ſo 
tumultuous in the Hall, that Alderman Parker 
ran away, leſt he ſhould be knocked on the Head. 

Alderman Nippon, being ſworn, confirmed 
the Teſtimony of Wild: The Mayor alſo ad- 
ded, that his Clothes were torn off his back, 
in endeavouring to ſave the Charter from be- 
ing torn in Pieces; and that the Tumult in 
the Hall, was occaſioned chiefly by two of 
the Gentlemen coming out of the Council- 
Chamber into the Town-Hall, and demand- 


ing of Wild the Mayor, that he would come 


into the Council-Chamber, and ſwear Greaves 


in Mayor, whom they had taken upon them to 36 Cn. 3 


ele, though no Mayor could be elected but in 
the Preſence of the old Mayor: That the May- 
or and Aldermen, finding themſelves in Dan- 
ger, adjourned to the Mayor's Houſe; where 
they choſe Mr. Toplady Mayor, by the New 
Charter, and afterwards proclaimed him as uſual, 


Mr. Reynolds, who carried down the New Reynolds“: 


1 
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Charter, being ſworn, atteſted the Truth of Evidence. 


what Wild the Mayor had teſtified: As did 


alſo Alderman Parker ; who added, that ex- Adnan 


pecting to be knocked on the Head, and with 
much Difficulty getting out of the Town- 
Hall, he went and drank a Glaſs of Wine, 
for he was almoſt ſpent, 

W hereupon 7efferies, the Chief Juſtice, 
obſerved, That was to recover his Heart again 
that was ſinking ; for an Alderman's Heart ge- 
nerally ſinks in ſuch a Fright. 

Parker replied, He went back again after- 
wards ; for, he ſaid if they muſt be knocked 
on the Head, he would go and be knock- 
ed on the Head with them ; which gave the 
Chief Juſtice Occaſion to obſerve again, That 
his Courage came again, when he had a Glaſs 
of Wine. 

Then Parker proceeded, and ſaid, He met 
Wild the Mayor, and ſome of his Brethren, 
coming from the Town-Hall, and went with 


them to the Mayor's Houſe ; where they choſe 


a Mayor, according to the new Charter ; 
and proclaimed him, as the former Witneſſes 
had teſtified : Adding, that Greaves, whom. 
the other Party pretended to have choſen 
Mayor, conteſted with the Mayor in the 
Church the next Sunday, for the Chair; but 
it was not yielded to him. 


Somner the Sheriff's Serjeant, being ſworn, 


confirmed ſeveral of the Particulars the for- Exide. 


mer Witneſſes had atteſted; and depoſed, 
That the Sheriff's Mace was wreſted from, 
him, by the Company in the Council-Cham- 
ber; and, that neither he, nor his Maſter 
the Sheriff, were ſuffered to have it again; 
and that he (Somner) was beaten by ſome of 


the Rabble, when he defired them to be 
quiet. | 


Parker's 
Ewideiices 


Somner's 


Mr. Richard Wright alſo was ſworn, and wrighes 
confirmed the Evidence given by the former Evidence. 


Witneſſes, 
Mr. Pollexfen, Counſel for the Defendants 


9 Obſervations 


then obſerved in their Behalf, That the In- the Defen- 
formation charged a tumultuous Aſſembly on 42s Coun- 


the Defendants, to diſturb the Election of a E. 


Mayor upon the new Charter: That it charg- 
ed alſo the taking away the Mace from Ma- 


Evidence. 


lin, who was then Sheriff: But Malin was 


Sheriff by the old Charter, and not by the 
new; and, if ſo, then by the Surrender of 
the old Charter, he was out of Office, and 
the Information failed as to that Point. 

And as to the aſſembling and acting of the 
Defendants, and others, under the old Char- 
ter; the Mayor was by that to be elected, or 
rather confirmed, and take his Place on Mi- 
chaelmas- Day: Now Greaves was nominated 
according to Cuſtom, on the 14th of 4ugs/?, 
before, and agreeably to their Conſtitution 
by the old Charter: If the former Mayor 
was not preſent, the Coroner had Power to 


ſwear the new one; And Greaves was ſworn 


by 
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by the Coroner, in the Abſence of the laſt 


36 Car. II. Mayor: All Things were done by the old 


ſwered, He believed he was Sheriff then b 


Corporation, as" uſual : It was ſaid, indeed, 
that ſome of the Defendants were not of the 
Corporation, and others had no Vote at the 
Election; but, admitting they had no Voice, 
yet there was no Crime: For, if a Burgeſs 
was preſent at the Election of the "Town 
Officers, and did adviſe or aſſiſt at an Elec- 
tion, (and he was not altogether unconcerned 
in it); this of itſelf could be no Crime: The 
Day was Michaelmas-Day, the uſual Time 
of Election; the Place, and Proceedings, were 
according to Cuſtom, and the old Charter ; 
for they went firſt to the old Mayor's, then 
to Church, and from thence to the Council- 
Chamber; where the Mayor uſed to be con- 
firmed, Who was nominated before: There 
they did elect, or confirm, Greaves Mayor, 
and ſent to the old Mayor, who was then in 
the Hall, to be preſent at the Swearing of 
him; all which was according to the old 
Charter; and the ſole Queſtion therefore was, 
Whether that Charter was in Force? For, if 
it was, their ſwearing Greaves Mayor, and 
demanding the Mace of 77714, muſt be re- 
gular, as was alſo their proclaiming the new 
Mayor : That the crying out, A Greaves 
Mayor, was but a Sort of Applauſe, very 
uſual at ſuch Elections; and they ſhould ſhew 
there was no Violence or Force uſed, that 
could occaſion the calling this a riotous Aſ- 
ſembly : That all that was done in the Coun- 
cil-Chamber, was before Wild had taken the 
Oaths by the New Charter ; and therefore he 
could not act by Virtue of that Charter: So 
that the Information failed in that Particular; 
where it was charged, that the Aſſembly was 
duly ſummoned by Gervas Wild, then Mayor 
of the Town, in Purſuance of the New Char- 
ter: For, if what was done, was done be- 
fore he was ſworn Mayor, it could not be an 
Aſſembly duely ſummoned by him; he hav- 
ing till then no Authority to ſummon it: Nor 
could what the Defendants had done, be to 
the Hindrance or Diſturbance of him, in the 
Exerciſe of his Office; and ſo the Informa- 
tion differed from the Fact the Witneſſes had 
ſworn : It appeared alſo, that the new Char- 
ter bore Date the 28th of September; and 
came down the next Day, being Michaelmas- 
Day, at eleven o' Clock: And they ſhould 
ſhew in their Proofs, that the Surrender of the 
Old Charter was not enrolled till the ſeventh 
of October afterwards; and he held, the old 
Charter could not be determined, till the Sur- 
render was enrolled: As the Old Charter 
therefore remained in Force, at the Time of 
the Election, they might well act under it; 
and if they had neglected to have proceeded to 
an Election that Day, they had been faulty, 
according to the old Charter. | 

The Chief Juſtice demanding, Whether 
Malin was Sheriff, or not: Mr. Pollexfen an- 


the Old Charter. To which the Chief Ju- 
ſtice replied, What had the Defendants then 
to do with his Mace? 

Mr. Pll-xfen ſaid, As the Information had 
charged the Offence to be, in Taking away 
the Mace from one who was Sheriff by the 


New Charter, and he was not Sheriff by the 1634, 


35 Car, II. 
The Chief Juſtice demanded again, If it Www 


New Charter, the Information was faulty. 


was not true, in Fact, that 1/7/14 was then 
Mayor, and met in an Aſſembly, for the Elec- 
tion of a new Mayor? Mr. Pollexfen anſwer. 
ed, That was true; but, they conceived, that 
would not ſupport the Information : If the Old 
Charter was in Being, they had done nothin 
but what they might juſtify by the Old Char- 
ter; Mr. Sacheverell was a Burgeſs, and 
might be preſent at an Election. 


The Chief Juſtice replied, It was not an 


Offence, indeed, for a Freeman of London to 
be at the Election of the Mayor: But if a 
Parcel of Freemen, that were not Liverymen, 
came, and run themſelves into the Buſineſs, 
and gave Directions about that they had no- 
thing to do with, crying out, Stop the Books ; 
Deliver the Mace, and the like; they con- 
cerned themſelves, and meddled with an Au- 
thority they had nothing to do with ; and muſt 
ſuffer for it : It was never known that Mr. 
Sacheverell, or any other Gentleman, inter- 
meddled with theſe Aﬀairs before. 

Another of the Defendants* Counſel! ſaid, 
He conceived Malin was not Sheriff; for they 
had choſen another Sheriff, by the Old Char- 
ter, before the Mace was demanded of him; 
And he was left out by the New Charter ; and 
ſo could not be Sheriff either by the one or the 
other, The Chief Juſtice demanded, What 
Authority they had to take the Mace away by 
Force? Beſides, he obſerved, there was no 


New Sheriff choſen. The New Sheriff was 


appointed by the New Charter; and, till that 
appeared, Malin was empowered to act as 
Sheriff: This Way of Riots, he ſaid, looked 
like the Times of Uſurpation ; when the Rab- 
ble met to reform the Government: Let us 
have no ſuch Doctrines preached here, as the 
Settling of Governments, and Trying of 
Rights, by Club-Law: There were Te 
Courſes to be taken, to try which Charter 
was in Force: But that was not the Queſtion 
here; the Defendants were now to anſwer, 
Why they committed this Riot ? 


Then the Defendants called their Witneſſes; Sir Thom 


and firſt, Sir Thomas Parkyns depoſed, T hat 


he was at the Council-Chamber at Notting- fo the Dev 
ham, on the Day of Election; and he ſaw no fend. 


Diſturbance there : There was ſome Diſcourſe, 
indeed, of a New Charter, and that they muſt 
have a Mayor, according to that ; and others 
voted for a new Mayor, according to the Old 
Charter: And when Mild, the old Mayor, 
ſaw that Greaves was like to have a Majority, 
he roſe up, and went away. He did not op- 
poſe the Election; neither was there any Pro- 
clamation made for any Body to depart ; nor 
did any of the Old-Charter-Men oppoſe the 
reading the New Charter: He did not hear 
Mr. Sacheverell, or any Body, cry out, No 
New Charter ; or to ſtop the Books; or any 


y-| Outcries at all made. He did, indeed, re- 


member, that the Old Mayor went away with 
two Maces, and one was left behind ; and that 
Mr. Malin came back preſently, and demand- 
ed it; and ſome ſaid, they had as much Inte- 
reſt as Malin in it; for they had paid their 
Shares towards it ; but he could not tell who 

; they 
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36 Car, i — no Noiſe at all? he anſwered, No, by 
my Soul, not I: Which directly contradicting 
all the Evidence that had been given, the De- 
fendants* Counſel obſerved, Sir Thomas was 
not in the Hall when the Uproar was, but in 
the Council-Chamber : To which the Chief 
Juſtice replied, Could he be in the next Room, 
and not hear the Noiſe ? 1 

Mr. Thynn alſo depoſed, That he was in the 
Council-Chamber on the Day of Election; 
and he obſerved no manner of Heat, or the leaſt 
angry Word, or heard any Shout; but, he ſaid, 
he was a Stranger, and did not much mind 
what was done. 

Mr. Pole depoſed, That he was at the Coun- 
cil-chamber, and heard Wild, the Mayor, ask 
Serjeant Bigland's Advice, how to proceed up- 
on the New Charter: Who ſaid, Do you ask 
my Advice as Recorder, or as Counſel? and 
gave no other Anſwer : That the Mayor put 
the like Queſtion to Mr. Edge, the Town- 
Clerk, who gave the ſame Anſwer: After 
which ſome of the Company ſaid, Let us go 
to the Poll; and Mr. Edge began to take the 
Poll; and ſome that were for the New Char- 
ter gave their Votes: That he ſaw 22 
but civil Behaviour from Mr. Sacheverell, an 
the Gentlemen there ; but he might hear ſome 
Noiſe without in the Hall. It being demand- 
ed, If he ſaw any thing of the detaining Ma- 
lin's Mace? he anſwered, Mr. Malin, or 
ſomebody, left a Mace behind him; and when 
one came for it, a Gentleman of the Council 
puſhed it from him, and would not let him 
have it ; but he could not be poſitive who it 

as. 
hs The Court demanding, If he heard any 
Body ſay, Stop the Books ? he anſwered, He 
thought there was a Diſpute about the Books 
among the Gownſmen of the Council; but 
he could not name any particular Perſon, 

The Court demanding, If Mr. Sacheverell 
concerned himſelf in the Election? Pole an- 
ſwered, That the Old-Charter-Men took it, 
that the Surrender had been ſurreptitiouſly ob- 
tained; and he thought Mr. Sacheverell might 
ſay, They had a good Right to inſiſt upon 
the old Charter: He added, that he did not 
hear the Proclamation made, for all People to 
depart that had no Buſineſs there: Whereup- 
on Reynolds was called again, and depoſed a 
ſecond Time, that he made ſuch a Proclama- 
tion in the Council-Chamber, by Wild the 
Mayor's Order. | 

Mr. Pole depoſed further, That the great 
Shout in the Hall was occaſioned by ſending 
Mr. Hutchiſon (mentioned in the Information) 
to the old Mayor, to acquaint him, Mr. Greaves 
had a Majority, and to defire him to come and 
ſwear Mr. Greaves. | 

Mr. Ryley, being called as a Witneſs, de- 
poſed That he was at the Nomination of 
Greaves for Mayor, the 14th of Auguſt, ac- 
cording to the Cuſtom ; and being ſummon- 
ed upon the Clothing on Michaelmas-Day, he 
went to the old Mayor's, then to Church, and 
from thence to the Council-Chamber, with 
the Old-Charter Men, where he ſaw Greaves 
ſworn in Mayor: And being asked, If he 
ever knew the new Mayor ſworn 'in the Ab- 
2 LY | #6 | 


Thynn's E- 


audence. 


Pole's E- 
widenc e. 


Rylcy's 


Evidence, 


he hear Mr. Sacheverell 


ſence of the old one? He anſwered, No: Nor 1684. 
did he hear any Niſturbance in the Council- 36 Car. II. 
Room, or any Proclamation made, 6 

Muzxlow, another of the Clothing, depoſed 
” the ſame Effect as the laſt Witneſs had 

one. NE 

The Defendants? called two Witneſſes, who 
ſaid, They were in the Hall, and heard the 
Shouting, and confirmed part of the Evidence 
of the Witneſſes on the other Side ; and one 
of them acknowledged, he ſhouted himſelf, 
and flouriſhed his Hat in the Hall. 

Upon this Evidence Mr. Pollexfen obſerved, 0bjefions of 
That Wild was not ſworn till moſt of the Bu- % e, 
ſineſs was over; and that, as he could not act f en their 
till he was ſworn, this could not be ſuch an wn Evi- 
unlawful Aſſembly as was laid in the Informa- ce. 
tion: He had no Authority to make Procla- 
mation for the People to depart, or do any 
Thing elſe, till then. 333 

Then Wild being called again, and asked, 
Whether he was ſworn before the Proclama- 
tion? anſwered, The firſt Proclamation was 
made in the Council-Room, before he was 
ſworn, and the other in the Hall, after he 
was ſworn. Panty nigh Wie 

Whereupon the Defendants Council ob- 
ſerved, That the Proclamation made in the 
Hall could not affect the Gentleman in the 
Council-Chamber, that did not hear it; and 
the other was made before Wild was ſworn 
Mayor; and the Information ſuppoſed they 
continued together, and that all the Facts were 
done after he was ſworn Mayor by the new 
Charter; which, upon the Evidence, appear- 
ed not to be ſo, | | 

After this the Defendants called Serjeant Further E- 

Bigland as a Witneſs ; who depoſed, that he vidence. 
was in the Council-Room on the Day of the 
Election, but heard no Noiſe or Diſturbance, 
or any Proclamation made there : Neither did 
ſpeak to the Mayor. 
Mr. Edge being called, depoſed, That he 
took thePoll ; but did not ſwearGreawes : That 
the Gentlemen would have had him to have 
ſworn him in the Abſence of the Mayor ; but 
he refuſed. And being asked, If Mr. Sache- 
verell was among them all Day? He ſaid, He 
Was. | 

The Lord Chief Juſtice, in his Directions 73 chief 
to the Jury, obſerved, That the Defendants 7u/ice's 
inſiſted they could not be guilty of the Riot "5" © 
laid in the Information, becauſe the Mayor OW 
was not ſworn, as the Information charged ; 
but it was evident they were guilty of a great 
Crime ; becauſe, till another 4 was Cho- 
ſen, Wild was Mayor. And as to what was 
ſaid, that Greaves, whom they choſe Mayor, 
was regularly ſworn into that Office, accord- 
ing to the old Charter, they could not ſwear 
him in the Abſence of the old Mayor; and 
whoever adminiſtered the Oath to him was 
guilty of a Crime, as well as he that took it: 

Nor was there any Occaſion for this Riotous 
Aſſembly to have inveſted him in this Office, 
if he was legally choſen: They might have 
had a Mandamus, to admit and ſwear him 
into his Office. Every Right had a Remedy ; 
and they ought to have taken a lawful Courſe 
to obtain this Right they pretended to; and 


he underſtood, there was a Scire Facias, and a 
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36 Car. I Mine it: But for Country Gentlemen to buſy 


— id 


themſelves, and come and head the People at 
thoſe Elections they had nothing to do with, 
was never practiſed before, Had they been 
only Spectators, and behaved themſelves qui- 
etly, there had, indeed, been no great Matter 
in it : But the demanding People to be ſworn, 
calling out to ſtop the Books, and heading the 
Mob, did not become any Man: The greater 
the Man, the greater his Influence; and the 
greater ought to be his Puniſhment. He ob- 
ſerved, the Tumult was fo great in the Hall, 
that the King's Charter was like to have been 
torn in Pieces; and in the Council-Chamber, 
they ſeized the Sheriff's Mace, and forced it 
from him : The People, without any Autho- 
rity, had choſen a Mayor; that Mayor had 
aſfembled a Body of all Sorts of People, that 
committed all Manner of Diſorders, under 
Pretence of acting by his Authority; which 
was, in Effect to ſet up a Commonwealth: 
And had it been on a general Deſign, and not 
with an Intent to do ſome particular Thing, 
it had been High-Treaſon. | 

If People pretended to obtain their Rights 
in a mutinous Manner in general, that was 
High-T reaſon ; or at leaſt ſo near it, that it 
would be difficult to diſtinguiſh them: That 
if ever there was a Riot, this was plainl 
proved ; and though they objected, Malin 
was not Sheriff, he muſt have been Sheriff 
till another was ſworn ; and if he was Sheriff, 
they could have no Authority to take his 
Mace from him : Nay, though he was but 
de facto Sheriff, and poſſeſſed of the Enſign 
of his Office, that was enough ; for the Right 
was not to be determined in ſuch a Way as 
this. 

As to Wild, he was Mayor by the Old 
Charter before he was ſworn on the New one: 
He had made Proclamation for them to de- 
part, in the Council-Chamber, and then a- 
gain in the Hall, after he was ſworn ; but no 
Obedience was given either to the old Autho- 
rity or the new : They grew the more vio- 
lent, and Mr. Sacheverell, and the reſt of the 
Gentlemen, continued with them to the laſt, 
requiring the new Mayor might be ſworn, 
which could not be done in the Abſence of 
the old Mayor. 

Sir Thomas Parker, one of the Witneſſes 
for the Defendants, indeed pretended there 
was no Noiſe, and ſcarce a Word ſpoken ; 
though their other Witneſſes heard a Noiſe, 
he heard none : All was a wonderful regular 
Thing; ſo that the Witneſſes they themſelves 
called, contradicted each other ; and ſuch was 
the Happineſs of ſome People, that they could 
not hear if they had no Mind to it: Mr. 
Thynn, another of their Witneſſes, ſaid, he 
came as a Stranger, and could give no par- 
ticular Account of the Matter, Others of 
their Witneſſes did hear a Noiſe, but nothing 
of the Out-cry, No new Charter, a Greaves 
Mayor : But then all the King's Witneſſes had 


| 


y | their Charters by Threats, Bribes, or other N. 


new one ; and as far as they endeavoured this 


poſitively ſworn theſe Things; and if the 1687 
Jury did not look upon them all to be per- 36 Gr, 1 
jured, they muſt believe there was a Riot : wy 
They did hear, and they did ſee, the Things 
they teſtified; though the Defendant's Wit. 
neſſes pretended, they neither heard or ſaw 
any Thing of a riotous Nature: And upon 
the whole concluded, that every one of the 
Defendants were guilty of the Riot, having 
been proved every Man to be there, except 
Humphry Barker, whom he directed them to 
acquit. : | 

The Trial having continued long, the 0 5, 
Court broke up, and the Jury afterwards gave dan: 2 
in a private Verdict, which they confirmed **4. 
next Morning in Court, viz, That One and 
Twenty of the Defendants were GuiLTy, 
and the other Defendant, Humphry Barker, I 
was not Guilty. * 

The following Trinity-Term the Deſen- Hus E 5 
dants were ſentenced to pay each of thema 
Fine, viz. Sacheverell 500 Marks, Gregory 
300, Hutchinſon 200, Sherwin, and three 
more, 100 Marks each, and none of the reſt 
more than 20 Marks ; and the ſeveral Defen- 
dants were ordered to give Security for their 
good Behaviour for a Year. 

The Practices of the Miniſtry in theſe Rane 
Times, to induce Corporations to ſurrender e Trid fr 


corrupt and indirect Means, were certainly 
very odious, and of dangerous Tendency to 
the Conſtitution : But then the Way of ſup- 
porting their Privileges and Franchiſes, by 
Riots and Tumults was not to be ſuffered ; 
at leaſt till they had tried all Legal Ways, and 
found that Juſtice was denied them in the 
Courts of Law, 

As this was a Party Cauſe, we ſee theWit- 
neſſes on both Sides ſwore very home to carry 
their Point, and even in direct Contradiction 
to each other: But upon the whole, it ſeems 
pretty evident, that there was a great Tu- 
mult, and that the neighbouring 4 ck 
encouraged the Burgeſſes of Nottingham to 
inſiſt on their old Charter, and reject the 


in a legal Way, perhaps they may deſerve 
Applauſe. But, as the Chief Juſtice obſerved, 
it would have been of very ill Conſequence 
to try theſe, or any other Controverſies by 
Club Law. The Remedy would probably 
have been worſe than the Diſeaſe. As to 
Mr. Sacheverell's Obſervation in ſtating his 
Caſe, viz. That the Election ought to be by 
the whole Body of Burgeſſes. This ſeems to 
have been given up by both Sides; for in the 
Election of Greaves by the old Charter- men 
I don't find that any Body was ſuffered to vote 
but the Aldermen, Sheriffs, Coroners, and 
24 Livery-men of the Common-Council. 
This had been the Cuſtom for many Years 
paſſed the Burgeſſes at large had now loſt the 
Privilege of electing, their. Mayor, if they had 
it anciently. : 
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1684 The Trial of Josxpy Haves, Citizen of London, for High-T reaſon, at 1634 


36 Car. II. 


ment, 


| that he, well knowing Sir Thomas 
Armſtrong to be a Traitor, and to have been 
Out-lawed, and proclaimed guilty of High- 
Treaſon, in conſpiring the Death of theKing, 
did on the 31ſt of Augu/t, in the 35th Year 
of his Majeſty's Reign, traitorouſly relieve, 
comfort, and maintain the ſaid Sir Thomas 
Armſtrong, and particularly did aſſign, or pay 
to him, or for his Uſe, the Sum of 150 /. 
contrary to the Duty of his Allegiance, &c. 
Peremptory The Priſoner being brought to his Trial 
Challenges. the 21ſt of November, 1684. Challenged 35 
of the Gentlemen returned to try him pe- 
remptorily, which was as many as he could 
challenge by Law; and was fo fortunate as to 
have ſeveral of his Party and particular Friends 
among the Twelve that were ſworn of his 
Jury, particularly Sheppard the Foreman, 
and Bellamy ; and there might be more, but 
I am not acquainted with the Characters of 
The Fury the reſt. The Names of the Twelve that 


rn tried him were theſe, viz. Samuel Sheppard, 


Daniel Allen, Rowland Platt, Adam Bellamy, 
Daniel Templeman, William Dewart, Edward 
Piggott, Thomas Brailesford, Edward Cheek, 
Edward Underwood, bert Maſters, and 


William Warren. I | 
The Indiatment againſt Sir Thomas Arm- 


firong, found the 12th of Fuly 1683, was then 
read, with the Proclamation for apprehending 
him, and declaring him to be a Traitor. After 
which the Witneſſes were called; and firſt, 


of Evers. Ezekiel Everis was ſworn, and teſtified, That 


in the Month of Augu/? 1683, he was at Cleve 
in Germany with the Lord Grey, who went 
by the Name of Thomas Holt ; and that Sir 
Thomas Armſtrong who went by the Name of 
Henry Lawrence came thither, and ſhewed 
him a Bill of Exchange from England, drawn 
upon Mr. Iſrael Hayes in Amſterdam, for 1601. 
odd Money, it being for an 150 Guineas paid 
in England; that the Bill was ſigned Jeſeph 
Hayes, and accepted ; and the Deponent ſaw 
a Letter from 1/rael Hayes to Sir Thomas 
Armſtrong by the Name of Lawrence, which 
mentioned the ſending the ſaid Sum to Cleve. 
Conſtable' : Conftable, Mr. Chudley's Secretary, being 
Evidence. ſworn depoſed, That he was preſent when 
the Scout of Leyden apprehended Sir Thomas 
Armſtrong, and took three Letters out of his 
Pockets, which the Deponent brought over 
and delivered to the Lord Godolphin And his 
Lordſhip being ſworn depoſed, That the 
three Letters now produced in Court were the 
ſame Letters he received from Mr. Con/table. 
Dwis', Ei- Charles Davis depoſed, That taking Boat 
dence, » from Amſterdam to Rotterdam, he met Iſrael 
Hayes and Sir Thomas Armſtrong coming to 
take Boat, and that Sir Thomas accompanied 
him in the Boat, and went by the Name of 
Henry Lawrence : He depoſed further, that 
he lodged a Month in the Houſe of one Mr. 
Briſcoe in Amſterdam, where there was a Club 


the King's-Bench Bar, 2 1ſt November, in Michaelmas- Term. 


| * E Indictment charges the ſaid Fo- | 
Te” ſeph Hayes with High-T reaſon ; for 


6 Car, IT, 
1684. 


every Thurſday, of which Mr. Iſrael Hayes, 
Mr. Henry Ireton, Mr. Wilmore, Mr. Dare, 
Mr. Emerton, and ſome other Engliſh Mer- 
chants were Members, and he heard them ſe- 
veral Times abuſe the King at Table. 

Then a Letter was produced in Court, ſub- A Leite 
ſcribed by Zoſeph Hayes, and dated the 31ſt Pr 
of Auguſt 1683, being directed to Mr. Lau- 
rence Senior, at Amſterdam; wherein Hayes 
tells Sir Thomas, At your Deſire I have ſent you 
a Bill, &c. And Mr. Walpole being ſworn de- 4 walpole, 
poſed, that he was Servant to Mr. Jeſeph Hayes 
four Years and three Quarters ; and upon pe- 
ruſing the Letter, ſaid, he believed it to be 
his Maſter's Hand. 

Harman, a Servant to the Eaſt-India Com- e Priſs- 
pany being ſworn teſtified, That he knew 2 _ 
Mr. Hayes the Priſoner, and that he had 7, 9 
made ſeveral Contracts with that Company, 
which were entered in their Books; and that 
he ſaw him ſubſcribe his Name to one of 
them in September, 1683, Brittle, another 
of the Company's Servants alſo depoſed, he 
ſaw the Priſoner ſet his Hand to the Book; 
and this, being compared in Court with the 
Hand in the ſaid Letter, appeared to be the 
ſame. | 

Captain Piercehouſe alſo produced a Note, 
which he ſaid was the Priſoner's, and that he 
paid the Money upon it; and Walpole depo- . 
ſed, that he believed the Note to be his Ma- 
ſter's the Priſoner's Hand, whereupon this 
alſo was compared with theHand in the above- 
ſaid Letter, 

Then another of the Papers taken out of 
Sir T homas Armſtrong's Pockets was produced, 
and Mr, Conſtable atteſted it to be the ſame 
that was taken from Sir Thomas by the Scout 
of Leyden. | 

This was another Letter, ſigned Fo/ep 
Hayes, and directed to Sir Thomas Armſtrong ; 
but the Contents are not given us. 

Atterbury, the Meſſenger who apprehended Atterbury 


the Priſoner, depoſed, That he brought him ee 
before his Majeſty, and was preſent when he 5” * . 


a : dence, 
was examined; and the Letter being ſhewn 


the Priſoner, 'the King and the Lord Keeper 
North, preſſed him to ſay whether it was his 
Hand or not: To which he anſwered, he 
ſhould ſay nothing to it, if they could prove 
it upon him well and good. The Chief Juſ- 
tice ſaid, that this was true, the Priſoner did 
not abſolutely deny the Letter; but ſaid he 
was not bound to accuſe himſelf: He did 
deny, indeed, that he knew either Lawrence or 
TEES 

The Priſoner in his Defence ſaid, That 23. Priſe- 
Ialpole his Servant, who was the principal He- 
Witneſs againſt him, went away from him in /*"* 
a very odd manner, ſuggeſting that he was 
governed by Malice or ſome corrupt Motive 
to appear againſt him; and objected that a 
Compariſon of Hands, or a Belief that it was 
his Hand, was no Evidence in a Charge of 
Treaſon ; and held to be no Evidence in _ 

_ Caſes 
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be Evidence 
r the Priſa- 


Ts 


Caſes that were not Capital, particularly in 
the Lady Carr's Caſe. 

The Court anſwered, That was a miſtake, 

he had it from Colonel Sidney; but Compa- 


riſon of Hands was always allowed to be Evi- 


dence, particularly in Coleman's Caſe, 


The Priſoner replied, That was a different 
Caſe; for thoſe Letters were found in Cole- 
man's J ; but theſe were in the Hands 


of another 


an, and in another Nation. Be- 


ſides, here was no other Evidence produced 
againſt him but the Letter, and that was not 
two Witneſſes as the Law required: Nor was 
there any Proof that he knew Sir Thomas Arm- 
ſtrong to be guilty of Treaſon, as the Indict- 
ment charged, and which only could make 
his relieving or correſponding with him Cri- 
minal : And whether the Outlawry and Pro- 
clamation were ſufficientNotice, as was urged, 
was a Point of Law: To that he deſired 
Counſel, as well as to that other Point, 
whether a Similitude of Hands was Evidence 
in a Charge of High-T reaſon ? Nor was there 
anyEvidence but hear- — he obſerved, of any 


Money paid to Sir 


omas. 


Money paid 


He objected 
further, that the Indictment was laid for Mo- 
ney paid in London, and they would prove the 
beyond Sea, which could not 


maintain the Inditment : That for a Fact 


done beyond Sea, he could not be tried but 
according to the 35 H. 8. c. 2. by ſpecial 


Commiſſion from the King, and by a Jury 
of ſuch a County as the King ſhould appoint : 


To which Point he alſo deſired Counſel. 


The Chief Juſtice anſwered, 'T his was a 
fooliſh Crochet. 'The Priſoner then called 


Mr. Sturdivant as a Witneſs for him; who 
depoſed, that he had dealt with the Priſoner 


for ſeveral thouſand Pounds ; and being ſhewn 


the aboveſaid Letter, ſaid, he did not believe 
it to be the Priſoner's Hand. | 


The Chief Juſtice ſaid, Every Body knew 


a Hand might be counterfeited very like. 


The Priſoner urged further, That he was 
not a Man of that Quality to give Sir Thomas 


I50 Guineas. 


The Chief Juſtice anſwered, They all knew 
he had been a very active buſy Fellow about 


the City ; as forward a Spark as any he knew 


He did not know his Quality, indeed, but 


he knew his Qualifications ; that he had al- 


ways been factious and turbulent againſt the 


King and Government, 


T he Priſoner proceeded in his Defence, and 
ſaid, That Mr. Common Serjeant had his 
Books ſeveral Days in his Hands; in which 
there was an Account of 20,000 J. between 
him and his Brother ; but not any Thing of 
the Name of Latorence to be found; or of 
any ſuch Sum paid : He acknowledged, in- 
deed, there was an Account of divers Parcels 
of Money disburſed in little Sums, amounting 
to the Sum in the Bill ; but he appealed to 
any Merchant, Whether any ſuch Bill of 
Exchange was ever paid in ſuch ſmall Parcels 


as 20 J. 2 /.---10s. Cc. and the like. 


Then the Priſoner called Alderman Jeries, 
Mr. Withers, Mr. Lloyd, Mr. Pellet, &c. to his 


Character, who all ſaid he was a fair Dealer. 
Whereupon the Chief Juſtice demanded, 


If they had ſeen how aQuive he was, when 


Corniſh andBethel, and ſuch Men, were choſen 


thoſe Occaſions. 

The Priſoner then applied himſelf to the 
Jury, and ſaid, He knew nothing of anyCon- 
{piracy ; nor had any one of the Conſpirators 
accuſed him; and begged they would conſi- 
der what the Witneſſes had teſtified : That 
they were not poſitive, but ſwore according 
to their Belief; neither were there two to an 
one Point; only Conſtable had ſworn the Let- 
ter was found againſt Sir Thomas's Papers : 
And Everis only ſaid, he ſaw ſuch a Bill; 
but did not know the Hand. 

Then he uſed the moſt ſolemnProteſtations, 
ſaying, I call God, Angels and Men, to wit- 
neſs the Truth, as I ſhall anſwer it to him ; 
before whom,for ought I know, I am quickly 
to appear ; I never ſpoke with Sir Thomas 
Armſtrong ; or ever was in his Company; or 


or any other Name: And I do ſolemnly ſay, 
in the Preſence of God,that I never gave, ſent, 
lent, paid, or ordercd to be paid, any Money, 
directly or indirectly, to Sir Thomas Arm- 
ſtrong, or Henry Lawrence, or to him by any 
other Name, or for his Uſe: I ſpeak it with- 
out Counterfeiting or Equivocation. 

He added, That Overtures of Life had 
been made him on certain Terms; and did 
they think he would riſque his Life, if he 
could fave it by ſpeaking the Truth? 

Here the Chief Juſtice reprehended him, 
as endeavouring to caſt a Reflection on the 
Government ; telling him, he muſt not in- 
ſinuate that the Government would make 
Bargains with him. 

The Priſoner anſwered, He ſaid no more 
than that it had been told him, the Way ta 
ſave his Life was to confeſs, and Mr. Foſter 
told him ſo. | | 

The Chief Juſtice replied, He could tell 
him too of 4 or 5000 J. that was offered to 
let him eſcape. 

Then the Priſoner applied himſelf to the 
Jury again, and ſaid, Gentlemen, I have de- 
clared to you the whole Truth, with all the 
Solemnity that becomes an innocent Man : 
And you have heard the Evidence ; it is no- 
thing but Circumſtance and Hear- ſay: And 
ſhall a Man's Life be taken away for / believe, 
I think, or, I have heard? Gentlemen, you 
are my Fellow-Citizens, and Fellow-Chriſti- 
ans; of the ſame Reformed Religion that I 
am: And J hope you are ſworn into this Ser- 
vice without any Prejudice againſt me, but 
with an impartial Reſolution to do Juſtice 
and therefore I chearfully leave the Matter to 
you. I am ſure that, if God help me, and 
deliver me in this Exigency, it is you that 
under him muſt preſerve my Life. Gentlemen, 
the greatIncertainties, Improbabilities and Con- 
ſequences in this Caſe, J hope will be weighed 
by you. We muſt all die; and I am ſure it 


will be no Grief to you, when you come to 
die, that you have acquitted an innocent 
Man. I leave it with you: The Lord direct you. 

The Obſervations the King's Counſel made 
on the Evidence, and their Reply to the Priſo- 
ner's Defence, are wanting in this Trial : And 


3 | great 


ever wrote to him by the Name of Lawrence, 
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He could ſay nothing to his Behaviour on www 
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1684. great Part of the Chief uſtice's Obſervations Things; and a due Regard ought to be had F 1684. 


a * o Car, II. 
36 Car. II. , hig Directions to the Fury are likewiſe want-| for them. : ; 3 
ing ; from whence we may conclude, this Trial] The Jury withdrawing, returned intoCourt © oe; 
was taken by ſome of the Priſoner's Friends. about two Hours afterwards, and gave in their 


he Chie If what they have given us be genuine, they | Verdict, That thePriſoner was NoTGvirrTy. He is ge- 
Jaber hi 21 the Chief Puftice in his Diredtions to the | Whereupon he was diſcharged : Though Mr. guitted, 
the Yu - Fury, ſay, That they were to go according | Attorney moved, that the Evidence being fo 
jo their Evidence: That the Priſoner's Pro- | ſtrong againſt him, he might be obliged to 
teſtations of his Innocence was not to weigh yy curity for his good Behaviour, during 
with them: That ſeveral of the Conſpirators] Life. : 
had, with as much Solemnity, imprecated the The Priſoner made as good a Defence as Remar+-. 
Vengeance of Heaven if they were guilty of | could have been expected, from a Man of 
any Treaſon : They thought they did God | his Education, No doubt, he found his Ac- 
Almighty good Service in that helliſh Con- | count in his ſolem Proteſtations, and his Ap- 
ſpiracy. ne of the proſcribed Traytors had plication to the Jury. He knew there were 
declared, That they ſhould be ſo far from ſome amongſt them inclined to favour him ; 
being eſteemed Traitors, that . ſhould | and as there was nothing but a Similitude of 
have Trophies ſet up for them; and all this] Hands to convict him, they had ſome Pre- 
under Pretence of Religion. They were wound | tence for acquitting him. In every other Caſe, 
up to that Height, as to diſturb the Govern-| where a Man's Hand-writing had been urged 
ment, and deſtroy the Foundations of it; to] as an Evidence againſt him in former Trials, 
murder his Majeſty, and his Royal Brother ;| there were other Overt-Acts proved againſt 
and ſubvert Religion, Liberty and Property, | the Priſoner ; and therefore I do not think 
under Pretence of ſerving God. As the Life | the Jury did amiſs in acquitting Mr. Hayes; 
of this Man was precious, the Life of the | though I verily believe he ſent over the Mo- 
King alſo was precious, and the Preſervation | ney to Sir Thomas Armſtrong, as the Indict- 
of our Religion and Government precious ! ment charged. 


* Proceedings on the Outlawry againſt James HoL LOWA, for High-Treaſon, 1634. 


— in the Court of King's-Bench, on Monday the 2 iſt of April, 1684. 
T0 oö 3h ------ 16D | 


Outlawwry. 


The Indi- 6 © HE Priſoner, James Holloway of | who was ſo eminent for his merciful Diſpo- 
— London Merchant, was indicted of | ſition, would grant him his Pardon. How- 
High-Treaſon, in compaſſing and | ever, as he made no Scruple Kill to cenſure 
imagining the Death of the King; and meet- | his Majeſty's Adminiſtration pretty freely, he 
ing and conſulting for that End, with Hone, | was not deemed a proper Object of the King's 
Rumbold, Goodenough, and other falſe Traitors, Mercy, and therefore was drawn to the 
how to depoſe and murder his Majeſty, and | Place of Execution at Tyburn, on the 26th 
ſubvert the Eſtabliſhed Religion and Govern- | of April, 1684, when he left a Paper with 
ment, &c. the Sheriffs, Daniel and Daſhwod : Who 
Outlawry, For not appearing, and anſwering to which | demanding of him at the Place of Execution, #is Di/cour{: 
Indictment, the Priſoner was outlawed, and | if it was his own Hand-writing ? He anſwer- Sherif as 
attainted of the ſaid High-Treaſon ; but be- | ed, It is my own Hand-writing.---- A Diſ- Tyburn. 
ing apprehended, and committed to Newgate, | covery of what I knew, I made to hisMajeſty ; 
he was brought from thence by Habeas Corpus, | but a great many People think that I have not 
to the Court of K:ng's-Bench, to ſhew Cauſe | diſcovered what I knew: But I have diſco- 
why a Rule ſhould not be made for his Execu- | vered what I knew of the Plot, and I am 
tion : When the Court offered to waive the | heartily ſorry I was concerned in that Way, 
Outlawry, and admit him to a Trial, if he | as to the endeavouring any Thing by Arms, 
had any Thing to ſay in his Defence. I do think ſeveral Things have been ill ma- 
He confeſſes The Priſoner anſwered, he could not un- | naged in England; there have been many 
bis Guilt, gertake to defend himſelf ; for he had con- | Things done againſt the King and the King- 
feſſed before his Majeſty, that he was guilty | dom's Intereſt ; and I wiſh the King was well 
of many Things in the Indictment; and he | ſatisfied of it, and that a Courſe might be 
threw himſelf upon the King's Mercy. taken to prevent it. And I think one Wa 
The Court replied, That muſt be left to to prevent Plotting (according to my an 
bis Majeſty, who was the Diſpenſer of his | Capacity) is, That his Majeſty would be 
own Grace; they muſt execute his Juſtice, | pleaſed to call a Parliament, and paſs an Act 
and give a Rule for the Priſoner's Execution: | of Oblivion for all Plotters whatſoever. There 
A Rule made And a Rule was made accordingly for his | was a damnable Popiſh Plot; and I look upon 
for bis Exe- Execution on the Wedneſday ſey'night follow- | the ſtifling of that to be the only Cauſe that 
5 any Man did any Thing in this. Had all the 
The Fri. After Execution was awarded, Holloway | Popiſh Plotters been---- 
ner*sPetition. preferred a Petition to his Majeſty, wherein | Sheriff Daniel. By the Way, Sir, how do 
he acknowledged himſelf guilty of the Crimes | you know it was ſtifled ? | 
he was charged with, and declares himſelf Holloway. Sir, we have known that the 


ſorry for them; imploring that his Majeſty, | Laws could not be ſuffered againſt them; and 
Ne. 26. I. 6N the 
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Teft with the 


the Parliament could not be ſuffered in the 
* Proſecution of them. I wiſh the King would 
conſult his own Safety, and the Safety of the 
Nation; and that an Act of Oblivion might 
paſs, for I helieve there are many concern- 


Being asked what he knew of the Buſineſs 
of the Rye, for Lopping, or taking off the 
King and Duke? He ſaid, he looked upon it 
as a Buſineſs not likely to take Effect; for he 
could never find above five were concerned 
in it: That it was carried on by Rumſey and 
Ne; he was not concerned in the Plot till 
a good while after that was intended to have 
been done. This Dialogue being ended, and 
the Priſoner having prayed ſome time, the 
Executioner did his Office. 


The Paper delivered to the Sheriffs was dated 
April, 26, 1684. 


Wherein he ſays, 

* To ſtop the Mouths of all Pamphleteers 
© and News-Scriblers, who have done more 
« Prejudice to his Majeſty and his King- 
% doms, by their impudent Endeavours to 
5 ſham all Plots, and to fill the Country with 
„ falſe News, than they will ever be able to 
c retrieve; and to ſatisfy all I leave behind 
© me, I thought good to draw up a ſhort 
« Account of what I knew of the late Pro- 
c teftant Plot, how I came to be concerned, 
cc. what induced me to it, and how far I 
« was concerned ; alſo my now Opinion of 
©« it, &c. 
6 About July, 1682, I met with a Per- 

ſon who then being come from London, 

ve me a Relation at large, concerning 
the Election of Sheriffs that had been in 
June, the Manner of which is well known 
to all; he repreſented it to me as a very 

ill 

Deſign of the Papiſts in it, to cut off the 
King's Friends, the ſtirring Men in both 
the Taft Parliaments, and the Proſecutors 
of the Popiſh Plot, who I always took to 
be both the King's and the Nation's Friends. 
That there were Witneſſes ready a long 
time, to ſwear againſt them, but they could 
not get Jurors to believe them ; but now 
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Sheriffs who would find Juries to believe 
them, and ſo hang them up at their Plea- 
That there was none but bad Coun- 
ſel about the King, who kept all ill Actions 
from his Knowledge; and if they proceed- 
ed to ſwear North and Rich at Michaelmas, 
and to chuſe Lord-Mayor as they had 
done Sheriffs, the Proteſtant Gentry were 
reſolved (naming ſome) to remedy what 
was deſigned, by an Inſurrection in ſeveral 
Parts of England; and if poſſible, to get 
the King off from his evil Council, and 
bring all Popiſh Offenders to Juſtice, ſaying, 
T hat they were ſure that, when the King 
knew the Occafion of the Riſing, he would 
preſently give up all Offenders, and come 
in to them: That it ſhould in in No- 
vember in London, Briſtol, Exeter, Taunton, 


C c 
tc 


«, Cheſter, York and Newcaſtle; and that we 
«© ſhould hear more of it in a Month's Time; 


CC 


cc 
cc 


Act; and that there was a deviliſh 


they had, by Force of Arms, Cc. got | 


cc 


therefore deſired we might conſider how 
cc 


did; and concluded that Briſtol, with 
about 350 Men, might be ealily ſecured 
by a Surprize, without the Bloodſhed of 
one Man. About a Month after that, 
came the. Perſon he mentioned we ſhould 
hear more by; but he could declare no 
more than the former did, only that the 
Deſign went on, and there would be timely 
Notice given to all Parts; but we heard of 
nothing but Diſappointments and Delays, 
putting it off from time to time. In April 
I heard of another Deſign againft the King 
and Duke of York, as they were to come 
from Newmarket ſome time in March; but 
when I enquired into that, found it was 
carried on by three or four; and never 
could hear the Names of above five that 
were for it. When I heard it, I declared 
my Abhorrence of any ſuch thing, and 
that I was confident none in our Parts would 
be for ſuch a baſe Action. After that, I 
enquired farther into it, and could find, 
that although it was intended to be done 
ſix Weeks before, that they had only a 
Parcel of Arms ready, and that they had 
neither Men nor Horſes; but one ſaid, if 
they could have raiſed 6 or 800 /. to have 
bought Horſes, and alſo ſomething to en- 
courage Men, they ſhould have found Men 
enough; ſo that I looked upon that only 
to be the Deſign of five or ſix Perſons, and 
no way likely to be acted; but the general 
Deſign for the Inſurrection was carried on 
by others, who, though they had made a 
great Stir in the Nation, trying the Incli- 
nations of People, and had treated with 
the Scots and Triſh (as I heard,) who were 
to be ready at the ſame Time, yet were 
never come to any Reſolution as to any 
Time, or Method, before all was diſ- 
covered; though they had been eleven 
Months contriving it, from the time I firſt 
heard of it, This, I hope, will be enough 
to ſatisfy all People that there was a Plot ; 
I mention no Names here, having given his 
Majeſty a more large Account of what I 
knew' of it, mentioning the Names of all 
I knew concerned, The Arguments before- 
mentioned, 'with many others to the ſame 
Effect, not only ſoon prevailed with me, 
but made me indeed think it my Duty to 
do what I could for my King and Country's 
Safety; being then fully perſuaded, that 
not only Popery,. but. Arbitrary Govern- 
ment was intended ; not then conſidering, 
as I have ſince conſidered, how much Blood- 
ſhed it might have cauſed in the Nation ; 
for then I thought all would have ended in 
little time, ſuppoſing Things to be as to 
me was reported. But I do now declare my 
hearty Sorrow for my yielding thereto, and 
acting therein; though I can ſafely ſay, I 
was not for taking the King's Life, but 
wholly for his Preſervation ; yet am fatis- 
© fied that it might have cauſed very much 
* Bloodſhed in the Nation, and I am glad it 
«© did not take Effect. Alſo I declare, that 
< I am ſatisfied it was a very great Sin againſt 
«© God, not only in diſtruſting his n, 
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it might be managed in Briſtol, which we 36 Ga. 11, 
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* World; which will be according as I find 


Remarks on 
Holloway *s 
Out la ꝛory. 
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Armſtrong. 


de but in offering to take the Work out of 
c his Hand, 3 the Hearts, Thoughts, 
« and Actions of all, though never ſo ſecret; 
«© whoſe Mercy and Pardon I moſt mumbly 
de beg, and truſt ſhall have; and in Confi- 
« dence thereof, through the Merits of the 
“ Blood ot our Lord and Saviour Chriſt Jeſus, 
6 can willingly die. : 

I have * that ſome ſhould ſay, I 
& took up Money at Intereſt to carry on the 
« Plot, which I diſown; for I never was at 
c any charge therein, more than common 
« Expences; nor never heard of any Money 
<« raiſed upon that Account; though I heard 
cc of ten thouſand Pounds that were to be 
c“ raiſed for the Scots; but ſuppoſe it was 
not done, F | 06 

« When I gave in my Confeſſion, I Hod 
« not upon Terms of a Pardon, being confi- 
« dent, if Truth would merit Mercy from 
<« the King, I ſhould have his Pardon, and 
cc that it was the only way to gain Mercy 
« with God. I find already, that People are 
<« paſſing their Cenſures upon me, ſome one 
« way, and ſome another, for my not plead- 
& ing and accepting of another Trial, when 
« it was offered; ſaying, that I confeſſed the 
cc whole Inditment, which I diſown: For I 
cc ſaid thus; What I was guilty of I had con- 
<« feſſed to his Majeſty, and wholly depended 
< upon his Mercy: Beſides, I had ſome other 
< Reaſons why I did not plead, which at pre- 
< ſent I conceal; and alſo why I did not 
< ſpeak what I intended. More I may ſay at 
ce the Place of Execution, before I leave the 


« Things: But as to a Diſcovery of any | 
c more Perſons, I cannot, than has been al- 
ready mentioned. Should I mention any 
« whom I thought would have been con- 
« cerned, I may much abuſe them, though 
] believe many thouſands in the Nation 
c would have appeared, for the Reaſons 
ce afore-mentioned, which cauſed me to be 
© concerned. I doubt not, but ſeveral that 
<« were concerned, who are, or may be clear- 
< ed for want of ſufficient Proof againſt them, 
or by his Majeſty's Mercy, will blame me 
for confeſſing what I knew, and not much 
<« grieve that I failed of a Pardon, or at my 
© Death. But I repent not my Confeſſion ; 
© and could I diſcover more, would do it 
<« willingly, though I find no Mercy with 
% Man. | | wy 


Fames Helloway was a Merchant of Brig, 


a bold enterpriſing Man, and a great Pro- 


jector: He had engaged in a Deſign of be- 
traying the City of Briſtol into the Hands of 
the. Malcontents; and was acquainted : alſo 
with the intended Aſſaſſination at the Rye; 
but ſays, he did not know above five or fix 
of the Aſſaſſins; among, whom were the two 
Rumbolds (one of them the Owner of the 
Rye, where the Murders were to have been 
committed.) Some would infer, that this 
Aſſaſſination was only the Project of four 
or five daring Villains, becauſe Holloway ſays 
he knew but five or ſix of the Aſſaſſins ; but 
from the Trials of the Conſpirators them- 
ſelves, there appears to have been a great 
many more than five concerned in that in- 
tended Regicide, and even thoſe of the beſt 
2 among the Malcontents. Nor is it 
any Wonder that He!loway ſhould not be ac- 
quainted with every one of the Aſſaſſins; Con- 
ſpirators do not uſe to communicate ſuch Se- 
crets to many: Beſides, he did not come 
into the Conſpiracy till that Part of it was 
dropped, if we may believe him. It is evi- 
dent from the Trials, that there were ſeveral 
deſperate Men prepared to execute any Villa- 
ny their Leaders ſhould put them upon, with- 
out asking Queſtions, or knowing when or 
where the Murders were to be perpetrated, 
which they were to be concerned in, till the 
very time of Action. See the Trial of Hone, 
Vol. 3. p. 129. | 17.5 5 

: Holloway had made his Eſcape twice; and 
the laſt time got away as far as the V- 
Indies, and yet was diſcovered there; brought 
back, and executed on the Outlawry that 
had been proſecuted againſt him in his Ab- 
ſence. The Reaſon he refuſed to make his 
Defence when this Favour was offered him, 
was probably, as he himſelf ſays, becauſe he 


had before confeſſed enough to hang him, 


and he hoped, by a free Acknowledgment of 
his Guilt, to have obtained Mercy ; but as 
he ſeemed to perſiſt in that Opinion, that it 
was lawful to reſiſt our Governors, and call 


1684. 
36 Car. II. 


Way wo 


them to an Account when their Adminiſtra- 


tion was not acceptable to the People, he was 
deemed too dangerous a Man to live ; as has 
been hinted already. ES: SY 1 

I ſhall only obſerve further, That Biſhop 
Burnet was egregiouſly miſtaken, when he 
ſays, Holloway was offered a Pardon ; for he 
himſelf is ſo far from aſſerting any ſuch. thing, 


that he ſays, He did not inſiſt upon a Pardon; 


but made his Confeſſion voluntarily. 


N „„ 1 a." 
** — - 


Proceedings on the Outlawry againſt Sir THOMAS ArMsTRON G, for 


High-Treaſon, in the Court of King's-Bench, on Saturday the 14th of 36, ar. Il, 


36 Car. II. 


June, 1684. Trin. 
IR Thomas Armſtrong was taken in Hol- 
land, and being brought before the Court 
of King's-Bench, by Virtue of a Writ 
of Habeas Corpus, directed to the Keeper of 
Newgate, it appeared he was in Cuſtody of 
the Keeper of Newgate, by a Warrant from 
the Honourable Sidney Godolphin, Eſq; one of 


and the Return being read and filed, Mr. At- 
torney Sir Robert Saywer, prayed an Award 
of Execution upon the Outlawry. Where- 
upon the Chief Juſtice ordered the Priſoner 
to be arraigned on the Outlawry; whereby it 
appear d, that Sir Thomas had been indicted 
in London of High-Treaſon, in conſpiring the 


his Majeſty's Principal Secretaries of State, 


1 of the King, and the Subverſion _ 
"Ma 


1684. 
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1684. the Government; and for not appearing and 

36 Car. Il. anſwering that Indictment he had been out- 

— lawed and attainted of the ſaid Treaſon: It 

OE was therefore demanded of him, W hat he 
could ſay why Execution ſhould not be award- 
ed upon that Attainder ? 

Sis Thomas Sir Thomas anſwered, he was beyond Sea 

_— na at the Time of the Outlawry, and deſired he 
that Clauſe in the Statute of Ed. 6 where- 
by it is provided, That if the Party outlawed, 
ſhall, within one Year after the Outlawry pro- 
nounced, yield himſelf to the Chief Juſtice, 
and offer to traverſe the Indictment, he ſhall 
be received to Traverſe it, and if he be 
found not Guilty, he ſhall be acquitted and 
diſcharged of the ſaid Outlawry, and of all 
Penalties, &c. as though no ſuch Outlawry 
had been. | 

Att. Gen. I ſuppoſe, Sir Thomas will now 
ſhew he yields himſelf to your Lorſhip. 

Sir Thomas Armſtrong. The Year is not 
yet out, and therefore I come Time. enough 
now. And here, I am, and defire the Be- 
nefit of this 8 - 

afroered L. C. F. You did not render your ſelf ac- 
4 Fl net cording 3 Act, but are bought a Pri- 


bf we = ſoner before us now. 


tarily. Sir Thomas Armſtrong. My Lord, I beg 1 


may have Counſel to plead for me in this 

Caſe. 

I. C. J. For what Reaſon, we are of Opi- 
nion, it is not a Matter of any Doubt. 

Sir Thomas Armſtrong, A little while 
ago, there was one in this Place had the Be- 
nefit of a Trial offered him, if he would ac- 
cept it. 

'L. C. J That was the Grace and Mercy 
of the King, and he may, if he pleaſe, extend 
the ſame Grace and Favour to you ; but that 
is not our Buſineſs: We are ſatisfied, that ac- 
cording to Law, we muſt award Execution 
upon this Outlawry. bt 

Mrs. Matthews. My Lord, I hope you will 
not murder my Father, this is murdering a 
Man. 

L. C. J. Who is this Woman? Marſhal, 
Take her into Cuſtody. 

Mrs. Matthews, God Almighty's Judg- 
ments light upon you. 

L. C. J. God Almighty's Judgments will 
light upon thoſe that are Guilty of High- 

. Treaſon ; but Clamours never prevail upon 
me : I am Clamour Proof, and will never fear 
to do my Duty. 

Then Mr. Attorney ſhewed that Sir Thomas 
did not deſerve the fame Favour that Hollo- 
way had ; for that after the Diſappointment 
of the Conſpirators by the Fire at Newmarket, 
the Priſoner was one of the Perſons, who 
actually engaged to go and deſtroy the King 
upon his coming to Town, as appeared upon 
full and clear Evidence. 

L. C. 7 We are not to meddle at all with 
the Evidence, all we have to do, is to con- 
ſider of the Record before us; and what 
the Priſoner ſays againſt our awarding Exe- 
cution. We have conſidered whether this be 
Fl yielding within the Statute ; and we think 

it is not, nor can be, by any Means. 


4 | 


might be admitted to a Trial, according to 


Sir Thomas complained, that when he was 163, 
taken they robbed him, and took all his Mo- 36 Car, Il. 


ney from him, ſo that he had no Money to 

Fee Counſel ; and he knew Lawyers would 

not plead without Money. | 
The Chief Juſtice ſaid he knew nothing at 

all of that Matter, and ordered Execution to 

be done the Friday following. 
And accordingly Sir Thomas was drawn on 

a Sledge to Tyburn, on Friday the 20th of 

June, 1684. of whoſe Behaviour at the Place 


of Execution we met with the following Ac- 


The Sheriffs of London and Middleſex, ni, 8.4. 


| about Nine o'Clock in the Morning, coming ar at bi 


to Newgate and demanding their Priſoner, he EN. 
was delivered to them, and put intoa Sledge, 
and drawn to the Place of Execution, attend- 
ed by a numerous Guard, and as great -a 
Number of Spectators, of all Degrees and 
Qualities, as have been ſeen on ſuch Occaſions, 
Though he affected an Air of Courage, yet 
ſomething of Sullenneſs and Reſerve appear- 
ed in his Countenance. | 

He employed the Time he was drawing to 
Tyburn in reading The Whole Duty of Man, 
till he came within Sight of the Gallows, and 
then he laid it by, and with lifted up Hands 
and Eyes addreſſed himſelf to Heaven, till he 
came beneath the Tree, where he remained 
about a Quarter of an Hour in the Sledge: 
Before he aſcended the Cart that ſtood ready 
for him, he deſired the Sheriff to admit Dr. 
—_ to come to him; and having deliver- 
ed a Paper to the Sheriff, the Poctor kneeled 
down with the Priſoner, and prayed with 
him about a Quarter of an Hour, during all 
which time the Priſoner preſerved a becom- 
ing and heroick Countenance, little daunted 
with the Terror of that Fate he was in view 
of; but riſing from his Devotions, he pulled 
oft his Cravat and Hat, which he gave to his 
Servant who attended him, and had followed 
him by the Sledge-fide ; when kneeling down 
himſelf, he prayed for a ſhort Time with Fer- 
vency and Devotion, begging Pardon of God 
for thoſe manifold and crying Sins he had 
been too often guilty of, and concluded with 
a Reſignation of himſelf to the God of Hea- 
ven and Earth, before whoſe Judgment-Seat 
he was forthwith to appear, deſiring that the 
whole World would forgive him, with whom 
he hoped he died in Peace and Charity, 


In the firſt Volume of Biſhop Burnet's Remarts u, 
Poſthumous Hiſtory, he informs us, that Sir — 
Thomas Armſtrong had been intruſted in eve 
Thing by the Duke of Monmouth (which 1 
preſume 1s meant in relation to the- Duke's 
Conſpiracy againſt the Government) and yet 
he has ſome Paſſages in that worthy Hiſtory, <YL 
that would incline a Man to believe both the 
Duke and Sir Thomas were perfectly inno- 
cent. The Biſhop adds, that Sir Thomas ex- 
preſſed ſuch a Dejection of Mind before he 


made his Eſcape out of England, that Hamp- 


den told him (the iſhop) That he believed 
he would do any thing to ſafe his life: 
However, in his Examination before the 


Council, he denied he knew of any Plot 0 
| Es. tne 


gi 
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1684. the Popiſh Plot, and only deſired he might 

36 Car. II. have à fair Trial. The Biſhop tells us al- 

— {, that he was loaded with Irons, which was 
not uſual for a Perſon of his Quality, having 
been Lieutenant of the Guards, and Gentle- 
men of the Horſe to the King. But the 
Credit of the Witneſſes was ſo blaſted, that 
the Court was apprehenſive a Jury would not 
credit them; and therefore ordered Armſtrong 
to be executed on the Outlawry, and would 
not ſuffer him to have the Advantage of a 
Trial, though the Statute allowed it to any one 
that came in within the Year : (But the Biſhop 
is ſo good as to remember that the Court told 
him, That he did not come in voluntarily, but 
was brought in by Force.) 

The Biſhop goes on, and ſays, In the Pa- 
per Armſtrong left behind him at his Executi- 
tion, he denied he ever knew of a Deſign 
againſt the King's, or the Duke's Life; or was 
in any Plot againſt the Government : And the 
Court ordered no Reflections ſhould be made 
upon his Speech on Account of a Paſſage in 
it, wherein he denied his being ſent over by 
Cromwell, to murder the King during his 
Exile, as the King had reported to the Fo- 
reign Miniſters and others. The Biſhop re- 
lates alſo, That he ſaw a Paper, wherein 
Armſtrong expreſſed his Reſentments in a 
ſharper Manner than he (the Biſhop) thought 
became a dying Penitent ; which being repre- 
ſented to Armſtrong, he ſoftened it much: 

Though he ſhewed he never went but once 
beyond Sea, and then carried a conſiderable 
Preſent of Money to the King, and brought 
back Letters of Thanks from his Majeſty ; 
and from this, Cromwell impriſoned him al- 
moſt a Year, upon the Merit of which, he 
was advanced to the Poſt of Captain of the 

| Horſe at the Reſtoration. 

But as to the Reaſon the Biſhop gives for 
not admitting Armſtrong to a Trial, namely, 


al 2 


becauſe a Jury would not Credit the Wit - 1684. 
neſſes againſt him; this agrees very ill with 3% O 1. 
what the Biſhop aſſerted but juſt before, vis, YO 
That Juries would at this Time find any 
Thing they were directed to find, whether 
there was Evidence of the Facts or not: And 
as to that Clauſe he mentioned in Amſtrong's 
Paper, That he knew of no Deſen againſt the 
Government; This may eaſil accounted 
for, inaſmuch as the Conſpirators pretended 
all their Deſigns were for the Support and 
Eſtabliſnment of the Government, and to 
prevent the Subverſion of it. And, as the 
Biſhop confeſſes, he had the Peruſal and Alte- 
ration of the Speech, if he had not the en- 
tire modelling of it, we are not to wonder at 
the equivocal Expreſſions in it. The Fact 
ſeems now to be pretty well ſettled: All the 
Diſpute at preſent is, Whether Sir Thomas, 
and his Accomplices, ought to be looked up- 
on as Traitors; or ought to have Statues 
erected to their Memories, as Patriots and 
Champions of their Country's Liberties, as the 
celebrated Ferguſon told them they ought ? 

Dr. Sprat, Biſhop of Rochęſter, who wrote 
the Hiſtory of the Rye-houſe Plot, ſays, That 
the King could not think himſelf in the leaſt 
bound to go out of the way of the Law, by 
ſhewing any diſtinguiſhing Act of Grace to 
Armſtrong ; eſpecially fince it was manifeſt 
there was ſcarce a Man living, who had more 
Perſonal Obligations to his Majeſty than he 
had, and yet no Man had made more un- 
grateful Returns for them than he had done: 
Nor could his Majeſty forget how many other 
Perſons, and ſome very near his Majeſty, Sir 
Thomas Armſtrong had been the chief Inſtru- 
ment of perverting: Upon which Account 
his Majeſty had Reaſon to look on him as 
-= Author of many more Treaſons beſides 
is OWN, 


„* —7n— —— 4 4 — 


36 Car. II. 


York 4 

= Sy HIS a= an Afticn of Trefoals and 
—— Contempt grounded upon the Statute 
BY de Scandalis Magnatum, wherein his 
Royal Highneſs ſet forth, That whereas the 
ſaid Statute prohibited the ſlandering the great 
Men and Peers of the Realm, and that the 
Plaintiff being the King's only Brother, and 
a Peer, the Defendant, in Diſcourſe between 
him and ſome other Perſons about a Letter 
the Defendant then had in his Hands, ſaid, 
This Letter coſt me nine Pence, and might have 
been brought for a Penny; I know no body the 
better for it, but that Traitor James Duke o 
York. And at another Time ſaid, before a 
great deal of Company, That the Duke of York 
was à Traitor: Which Words were laid to 
be to the Plaintiff's Damage one hundred 
Zudgment by thouſand Pounds. TheDefendant not plead- 
Pefaule, ing to the Declaration, the Plaintiff ſigned 
Judgment ; and a Writ of Enquiry was taken 
out, directed to the Sheriffs of Middleſex, to 
en * Jury of that County, what Da- 

„ 20. o " 


1624, The Execution of a Writ of Enquiry between his Royal Highneſs James 4684. 


36 Car. II. 


Duke of York and Albany, and T1Tus OArEs, Clerk, in the Court 
The rte of of King - Bench, on June 18, 1684. Trin. 36 Car. II. 


mages the Plaintiff had ſuſtained; and upon 
a Motion made in the Court of King's-Bench, 
a Day was given to the Defendant to ſhew 
Cauſe why the Writ of Enquiry ſhould not be 
executed at the Bar of that Court ; and no 
Cauſe being ſhewn to the contrary, Sir Peter 
Daniel, Kt. and Samuel Daſhwood, Eſq; the 4 Mi of 
then Sheriffs of Middleſex, came into Court E er- 
at the Day appointed, and being placed at the 
Table at the Judges Feet, were covered dur- 
ing the Execution of the Writ. 

Sir Charles Lee, three other Knights, ten 15 «© . 


of | Eſquires, and one Gentleman, in all fifteen, 70. 


being ſworn of the Jury, Mr. Thomas Rouſe, 
the Under-Sheriff, read the Writ of Enquiry 
in Engliſh to them, and informed them, That 
they were to enquire what Damages his Royal 
Highneſs the Plaintiff had ſuſtained, by means 
of the aboveſaid Words; as alſo what Coſts 
he had been at in this Suit. 
Then the King's Counſel opened the De- 


claration, and obſerved, That the Words 
6 O were 
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1634 were confeſſed by the Defendant's Default in | them had dined with James D. of York, ar 108. 
36 Car. 1. not pleading, and that they were only to en-| any of the Feaſts in the City, when the Dub, 3% C 11 


quire of the Damages : However, they ſhould 
produce Witneſſes to prove the Words, and 
to ſhew that this was the conſtant Tenour of 
his Diſcourſe, inveighing againſt the Govern- 
ment in all Companies, and particularly a- 
gainſt his Royal Highneſs the Plaintiff, 
| Witneſſ&being called, Mr. Smith depoſed, 
That he heard the Defendant ſay in a pub- 
lick Coffee-houſe, This Letter coſt me nine 
Pence ; it might have been brought for a Penny ; 
T know no body is the better for it but a Traitor; 
and to the beſt of his Remembrance he ſaid, 
The Duke of York. 5 
Mr. Penniſton Whaley being ſworn, depoſ- 
ed as follows: EIS 
Mpaley. I was at the Biſhop of Ely's Table 
at Ely-Houſe, either the Eafter or Whit-ſun- 
day after Sir Thomas Gaſcoigne's Trial. I had 
received the Sacrament at the Chapel there 
that Day, and ſo had Dr. Oates. And ſome 
Diſcourſe happening at the Table about Sir 
Thomas Gaſcoigne's T rial, Oates fell foul up- 
on the Jury, and faid, They are a Company 0 
profligate Villains, and He would have them 
 attainted. I ſaid, Doctor, you are a good 
Man at a Matter of Fact, but I doubt you are 
not ſo at a Matter of Law. Then we came to 
high Words, and among other Things he ſaid, 
The Duke of York was a Traitor, I ſaid, 
Doctor, you lie under a great Error, I ſuppoſe 
by A a Statute made againſt Popery : 
Says he, No matter for that; I ſay he is a 
Traitor. And both of us growing pretty 
warm, he called his two Men, that uſed to 
follow him up and down, to his Aſſiſtance. I 


ſaid, there is no body to hurt you: Do | 


you think that the Biſhop of EHs Table is 
not a Protection for any body that comes 
here? | | 

L. C. J. Was the Biſhop at the Table 
then ? 

-  Hhaley. He was at the Table, but a great 
Diſtance from us; the Doctor and I ſat at the 
lower end of the Table. Afterwards I begged 
the Biſhop of E's Pardon, for being ſo hot and 
loud at his Table: Says the Biſhop, I thank 
you kindly for it; none of us dare talk with 
him. 8 

Edward Johnſon was ſworn. 

He depoſed, that meeting Oates the 23d 
of Auguſt 1680. the Deponent ſaid, All things 
will go well now, for there is a Parliament to 

meet in a little Time; and Oates anſwered, 
No, not till York be baniſhed or hanged. He 
has a good Brother, but he takes all the Cour- 
ſes in the World to undo him. 


Randall Bowring was ſworn. 

He depoſed, in October 1679, he was at 
dinner with Oates, at his Lodgings at White- 
hall, and a Gentleman ſay ing in caſe his Royal 
Highneſs were a Papiſt, how ſhould we be 
ſecured, in caſe he came to the Crown, that he 
would not bring in Popery ? The Doctor re- 
plied, 1 would not have you trouble your ſelf a- 
bout that; for he ſhall be hanged before that 
Time. That at another Time Oates having 
preached in Feſler-lane, the Church-Warden 
mvited him to Dinner. He asked, F any of 

2 


of | Oates ſaid, He hoped to ſee our Maſter James, 


uſed to come ſometimes; and none of them 
anſwered him. Oates replied, He would no- 
dine with any Man that had eat with the De- 
vil: And fo went and dined with a Brazier 
at London-wall. 

Mr. Fairfax was ſworn, _ 

He depoſed, That in my Lord Chief Juſtice 
Scrogg's Time, there was a Preſentment to be 
brought in by the Grand Jury againſt his 
Royal Highneſs for being a Papiſt, and not 
coming to Church ; and that this Oates was 
the main Proſecutor of it. That the Grand 
Jury being diſmiſſed, the Deponent told Oates, 
that now he was diſappointed ; and Oates re- 
plied, Oh, we will do well enough ; there will 
be a Seſſions after the Term, and there we will 
at him again; and we will have no more Re- 
gard for him than if he were a Scavenger of 
Kent-ftreet. : 

Mr. Philips was ſworn. 

He depoſed, That in Fanuary 1678, he 
was at Oates's Lodgings in Whitehall, and 


meaning the Duke of York, at the Bar of the 
Houſe of Commons ; and it would be no Diſ- 
paragement to him to appear there, for there 
were better Men Members of that Houſe than 
he was. 
William Aſhleck was ſworn. 
He depoſed, That as Oates was dreſſing one 
Morning in Za/ter-Term 1682, Oates ſaid 
He was going out to draw up a Bill of Indict- 
ment againſt the Duke of Yor#; but the De- 
ponent heard afterwards he was otherwiſe ad- 
viſed. That he ſaid alſo, The City of Lon- 
don was fired by the Duke of Yor#'s Order; 
and the Forces at Blackheath were to have 
plundered the City, and killed all the honeſt 
Proteſtant Diſſenters there; and the Duke of 
York was to have headed thoſe Forces ; and 
this he would prove, if ever they could get a 
Parliament to their Mind. And he faid, They 
ſhould take away the Poſt-Office from the 
Duke of Tori, and give it to the Duke of 
Monmouth, 
That at another Time he ſaid in Company, 
The Duke of York was a Son of a Whore, and 
he ſhould live to ſee him hanged ; and if they 
could but get a Parliament to their Mind, they 
would ſoon ſend the Duke and all his Gang out 


of England ; for he muſt never expect to ſucceed 
to the Crown. 


. 


Capt. Creſſet was ſworn. 

That as he was waiting one Morning at 
the Duke's Lodgings, Oates ſaid to him, You 
will never leave, till you have loſt your Repu- 
tation : You have been with James (York, 
mean :) He is a Raſcal, a Papiſt, and a Trai- 
tor, and I hope to live to ſee him hanged. 


Sir Milliam Jennings was ſworn. 
He depoſed, That being at a Tavern at 
Oxford with Oates, when the Parliament fat 
there, and the Duke's Health being propoſed, 
Oates ſaid, Do not drink York's Health : He 
has ruined the Nation; and if the Devil has 
a Place in Hell more hot than others, I hope he 
will beſtow it upon him, 1 
4 


the STATE 


— 


T RIAL S. 


1634. 


36. Car. II. 


1684. 


36 Car. II. 
252 — 


Pritchard 
and Papillon. 
The Decla- 


ration, 


Mlrr. Warcop was ſworn. . . 
He depoſed, That meeting Oates after- 
wards, and reproving him for the laſt recited 
Expreſſions, he anſwered, The Duke was a 
Traitor, and in the Plot : and told the De- 
ponent, He was 4 Yorkiſt, and he would re- 
member him for it. | 13250 
Mr. Charles Chapman was ſworn. 
Ile depoſed, That he went along with Mr. 
Swift, the Duke's Attorney, when he went 
to theDefendantOates to demand aPlea: That 
Oates asked Mr. Swift, If he were the Duke's 
Attorney? And Swift anſwering, Ves; Oates 
ſaid, He did not value the Duke,nor his Attorney 
neither; he would plead as be ſhould ſee Cauſe ; 
and that he neither loved the Duke nor feared 
him. That, may be, he might be in the King's 
Bench for. 100,000 1. But if. ever a Parlia- 
ment ſat, he did not queſtion but to have ſome 
body elſe in his Place. . 
No body appearing for the DefendantOates, 
my Lord Chief Juſtice ſaid, | 
I. C. J. Gentlemen of the Jury, it is not 
your Buſineſs to enquire whether Oates ſpoke 
theſe Words; for by letting Judgment go againſt 
him by Default, he doth in Law confeſs the 
Words; but you are to enquire what Dama- 
ges are fit to be given to the Plaintiff, by rea- 
ſon of theſe Words. Yet inaſmuch as this is 
a Caſe of an extraordinary Nature, Weight 
and Moment, having Relation to ſo great a 
Prince, His.Royal Highneſs, the King's only 
Brother, it requires this extraordinary Solem- 
nity; it not having.been uſual heretofore to 
have Writs of Enquiry executed at this Bar, 
But the Occaſion is extraordinary, ſuch as has 
not happened before this Age, this corrupt, 
this profligate . Age, wherein we live, and 
wherein common ordinary Fellows, the meer 
Scum and Scoundrels of the factious Party, 
have taken the Liberty to reproach and ca- 
lumniate Magiſtracy and Government, and 
the greateſt Perſonages concerned in it; not 
ſparing even Majeſty it ſelf, nor him who is 
next in Degree to his ſacred Perſon, his only 
dear and Royal Brother. And therefore, as 
the Caſe is extraordinary in its Nature, ſo 
ought the Example of it to be made as publick 
as can be, in order to ſatisfy all People what 
a Sort of. Fellow this Defendant is, who has 
been ſo much adored, and looked upon with 


an Eye of Admiration, courted with ſo won- 


derful an Affection, and ſo, I had almoſt ſaid, 
Hoſanna d by the Factious. Such as he ought 
to be made publick Examples of; and there- 
ſore the King's Counſel have deſired that this 


Cauſe might be here canvaſſed at the Bar; and 
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eminent for ſome particular Qualifications, 36 Car. II. 


5I3 


1684. 


might be made a publick Example for this 


Offence. n . 

Thus the Writ comes to be executed here. 
Now though the Words laid in this Declara- 
tion, are Words that do import in themſelves, 
ſo. much Scandal and Reproach, ſo much Ma- 
lice and Venom, that they need no Aggra- 
vation; and his ſuffering Judgment to go by 
Default ſhews they are no Way to be extenu- 
ated: Yet, however, to ſatisfy all People 
that have any Inclination to be ſatisfied, that 
this Proſecution is highly reaſonable, nay, ab- 
ſolutely neceſſary ; they come here, and give 
you an Account, that theſe in the Declaration 
are but a ſmall Part of the ſcandalous and ma- 
licious Words that the Defendant had uſed 
concerning the Plaintiff, And indeed it doth 
plainly appear, that the Malice of the Defen- 
dant is intended with all the moſt unchriſtian 
and uncharitable, as well as diſloyal and dif- 
obedient Circumſtances, that any Thing can 
be; with Deſign to traduce and diſparage a 
Subject ſo Loyal, and a Perſon fo Great and 
Illuſtrious as his Royal Highneſs. 

Then the Chief Juſtice having ſummed up 
the Evidence, the Under-Sheriff ſaid, Gen- 


tlemen, Lay your Heads together, and con- 
ſider of ey Verdi, 3 of 25 


Which they did, ſtanding at the Bar. 

Under-Sheriff. W hat Damages do you find? 

Sir Charles Lee. Full Damages, an hun- 
dred thouſand Pounds, and twenty Shillings 
Coſts. | 1 5 

Which Verdict being recorded in an In- 
quiſition indented, taken under the Hands of 
all the Jury, was afterwards annexed as the 


- 


Return to the Writ of Enquiry ; and the 


Priſoner was committed in Execution to the 
King's Bench Priſon for Non- payment of the 
Damages, where he remained till he was con- 
victed of. Perjury in the next Reign, and 
then he was remanded to the ſame Priſon 
again, | | 


His Offence in reviling the Duke of York 


; . 7 * 
the Preſumptive Heir of the Crown, was cer- . 


tainly a very great one; but the giving ſuch 
Damages as the Defendant could never poſ- 
ſibly pay, was in Effect to cordemn him to 
perpetual Impriſonment, and render him in- 
capable of getting his Bread, which has been 
juſtly cenſured: And it is preſumed the Prece- 
dent will not be followed, eſpecially by that 
Party who uſed to exclaim moſt loudly againſt 
ſuch rigorous Judgments; as being a Breach 
of Magna Charta, and conſequently illegal. 


The Trial between Sir WiLL1am PRITCHARD, late Lord Mayor of 


— 


London, Plaintiff, and Thomas PAPILLON, Eſq; Defendant, at Guild. 
hall, London, Nov. 6, 1684. 36 Car. II. 


HE Plaintiff, Sir William Pritchard, 
declared, That whereas on the 12th 

' of February, in the 35th Year of the 
King, he was Mayor of the City of Londen, 
the Defendant Thomas Papillon, being one of 
the Commonalty of the ſaid City, and under 


the Government of the Plaintiff, maliciouſly 
contriving to diſturb him in the Execution of 
his ſaid Office, did on the ſaid 12th of Febru- 
ary, in order to vex the Plaintiff, and with- 
out any probable Cauſe of Action, take out a 
Writ againſt the Plaintiff, and cauſe him to 

| be 
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, 2684- de arreſted and detained in Cuſtody forthe | Difference in the City of London about the 16g 
u. Space of fix Hours, on the 24th of April fol- Choice of Sheriffs, wherein the Defendant 36 Car. n 


lowing, to the Plaintiff's Damage 10,000 /. 

Mr. Attorney General in opening the Evi- 
dence, ſaid, This Action was brought to vin- 
dicate the Honour of the Chair from ſuch 

ronts as it never had met with, till theſe 
Times of Faction and Confuſion : That the 
Defendant had no probable Cauſe for the 
Action he brought againſt the Lord Mayor 
was evident by his not proceeding in the Ac- 
tion; but there was a further Deſign in that 
Proſecution, namely, to carry on the Plot a- 
gainſt the King's Life, and to ſubvert the Go- 
vernment ; for the Faction had contrived to 
impriſon the Mayor, ſuppoſing that the Loyal 
Citizens would have attempted his Reſcue, 
and then their Party deſigned to riſe and aſſiſt 
the Officer that arreſted him, he having the 
Countenance of Authority,as being in theExe- 
cution of the King's Writ, and fo a publick 
Commotion would have been made ; and in 
that Confuſion, while the City wanted a Head, 
they expected they ſhould have had an Op- 
portunity of accompliſhing what the Conſpi- 
rators intended. 

The Witneſſes being called, Keeling was 
ſworn, and depoſed, That he was made a 
ſpecial Bailiff on purpoſe to arreſt the Lord 
Mayor, and that he did arreſt him according- 
ly. Goodenough, the Under-Sheriff, telling 
this Witnefs, The Party would take it amiſs if 
he refuſed to do it ; and that thirty or forty of 
the Party were by, when he received his Di- 
rections to arreſt the Lord Mayor. 

Sir 75 Peak depoſed, That there being 
ſome Diſturbance on the arreſting of the 
Lord Mayor, he had Orders from the Lieu- 
tenancy to raiſe his Regiment, and that he 
came with his Soldiers to Skinners-Hall,where 
he heard the Lord Mayor was, and prevented 
the Miſchief that was intended. 

Mr. Hells, the Common Crycr depoſed, 
That Brawn the Coroner cauſed the Lord- 
Mayor to be arreſted and carried to hisHouſe, 
where he was detained in Cuſtody ſome Hours, 
on his refuſing to give an Appearance: (Ii 
ſeems, The Militia being raiſed, and coming to 
his Lordſhip's Reſcue, the Party thought fit to 
releaſe his Lordſhip.) 

Mr. Serjeant Maynard, being of Counſel for 
Mr. Papillon, ſaid in his Defence: This is an 
Action upon the Caſe, wherein the Plaintiff 
declares, That the Defendant did arreſt him, 
being then Lord Mayor, without any proba- 
ble Cauſe, and out of Malice. ow my 
Lord Mayor, if he do miſtake in his Office, 
and do not do that which belongs to him to 
do; if he does any Man an Injury, or does 
that which is not right in his Office, by which 
another Perſon is grieved, he is as much ſub- 
jet to Actions, and to the Proceſs of Law, 
as any private Man in the City of London ; 
and if we can give you any Account of a 
probable Cauſe for the Arreſt, that is ſuffici- 
ent to juſtify us from this Action. The Que- 
ſtion is not, whether this or that Man were 
duly choſen into ſuch an Office? but whether 
there were any probable Cauſe for the Defen- 
dant to conteſt about the Choice? And here 
the Caſe falls out to be thus: There was a 


3 


was one of the Competitors, and had man 
Suffrages, and was returned by the Sheriffs to 
the Court of Aldermen to have a Majority, 
which gave him Occaſion to apprehend fe 
was rightly choſen: Now though we inſiſt 
not upon the Right of Election (that having 
been otherwiſe determined), yet this ſurel 
was a probable Cauſe for him to proceed upon 
it; and he having no other Method to take, 
for ſettling this Matter, but to appeal to your 
Lordſhip, and that great Court where your 
Lordſhip ſits, to have a Writ to command 
the Mayor to ſwear him into the Office, or 
ſhew good Cauſe why he did not; accord- 
ingly a Mandamus was moved for and grant- 
ed ; and to this Writ the Mayor and Alder- 
men, to whom it was directed, made a Re- 
turn that we were not elected Sheriff of 
London ; which Return we apprehended to 
be falſe, and to try the Truth of this Re- 
turn, was the Action brought againſt the 
Plaintiff, and not to promote the Deſigns of 
a diſcontented Party, as has been infinuated : 
Upon this Action the Defendant proceeded 
regularly and orderly, applying himſelf ina 
| decent Manner to get an Appearance: For 
firſt, we took out a Latitat againſt my Lord 
Mayor, and by the Attorney gave him No- 
tice of it, and deſired an Appearance, but he 
was not pleaſed to give an Appearance upon 
that Writ: We md, out a Capes, and — 
him Notice of it, but could have no A - 
ance : Whereupon we took out an Alias Ca- 
pias, which is the Writ mentioned in the 
Declaration; to which my Lord refuſing to 
give an Appearance, the Officer was con- 
ſtrained to arreſt him. This was nothing 
but what the then Plaintiff apprehended he 
might lawfully do, and no Malice or ill De- 
ſign is proved upon him: And J hope it will 
never come to that, That a Man (though miſ- 
taken) conceiving himſelf to have a Right of 
Action, and ſuing out the King's Writ, ſhall 
ſuffer for ſo doing, unleſs particular Damage 
be made appear. Here is a great Noiſe of 
Damage and Diſgrace to the Plaintiff and his 
Office, and he has been pleaſed to reckon his 
own Damages 10,000 /. But we ſay he has 
ſuſtained no Damage by any Thing we have 
done, and we are not Guilty of this unrea- 
ſonable and malicious Proſecution laid to our 
Charge. 


Then Brome the Coroner, who granted the 93, P. 
Warrant for arreſting the Lord Mayor, was dant's Wi 
called as a Witneſs for the Defendant, and "%* 


depoſed, 'T hat he ſeveral Times deſired an 
Appearance of his Lordſhip, but he refuſed to 
give any, whereupon he was arreſted, and he 
carried his Lordſhip to his {tho Deponent's) 
Houſe: And it being demanded, how he came 
to releaſe his Lordſhip, he anſwered ; he was 
taken into Cuſtody himſelf ; and ſaid, he had 
Directions from his Clients to uſe his Lord- 
ſhip with all the Reſpe&t imaginable, and he 
punctually obeyed their Orders. 

Mr. Corniſh and ſeveral other Witneſſes 
being called, they confirmed Brome's Teſti- 
mony : But Mr. Corniſh prevaricating in ſome 


* his Anſwers, the Chief Juſtice ſaid, mY 
| muſt 
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Obſervations 
on the Ei- 
dence by the 
Defendant's 
Ccunſcl. 


The Chief © 


g Juſlice'sDi- 
refions tothe 
fury, 


muſt not think to dance in a Net and blind 


all the World: I know theſe Things ve 
well without their Aſſiſtance, and only as 
theſe Queſtions to let the World know what 
Sort of Men theſe are that pretend to Saint- 
ſhip : You ſee we can hardly get one Word 
of Truth out of them; neither Bethell, nor 
that Fellow Corniſb would take the Oaths and 
Sacrament according to Law, till they found 
it would contribute to their Deſign of ſub- 
verting the Government: Then theſe Raſcals 
could qualify themſelves for an Office, only to 
put the Kingdom into a Flame. 

Then ſome other Witneſſes depoſed, That 
Mr. Papillon, and Mr. Dubois had a Majority 
at the Poll for Sheriffs. | 

To this, the Attorney-General anſwered, 
That the Poll taken by the Sheriffs was done 
in an unlawful and riotous Manner, and by 
thoſe who had no Power to take it ; and 
called the Town-Clerk as a Witneſs for the 
Plaintiff, who depoſed, That Sir Dudley North 
and Mr. Bax, were duly elected Sheriffs, An. 
1682. and that the Sheriffs were not Judges 
of the Poll. | | 

The Evidence being cloſed, Mr. Serjeant 
Maynard made his Obſervations on it, and 
ſaid, It is nothing to the Purpoſe, who took 
thePoll, or who bad a Right to take the Poll; 
but it was a Diſpute, and ſome, it may be, 
could-not poll at one Place, and others would 
not poll at the other, yet the lifting up of 
two Thouſand Hands might make the Defen- 
dant think he was choſen Sheriff; and there 
lies the Cauſe of his Action, his Apprehen- 
fion of a Right. And though it may be ob- 
jected to the Prudence of my Client, to deſire 
ſuch an Office, yet that proves nothing of Ma- 
lice in him againſt the Plaintiff. And as to 
the Objection to the Inſtrument we made 
Uſe of, that our Attorney was in a Plot, &c. 
what is that to us? There is not the leaft 
Suſpicion upon us; though he is a bad Man, 
that doth not make all his Clients bad. Now, 
Gentlemen, upon this Action we are not to 
be fined: But they, if they can, are to ſhew 
what Damages the Plaintiff ſuſtained by our 
Action: And if what we have ſaid do not 
ſatisfy you, that we had probable Reaſon for 
what we did, then you upon your Oaths are: 
to give him what Damages you in your Con- 
ſciences think he has received by it: After 
which the Chief Juſtice directed the Jury, 
and ſaid, | 

Gentlemen of the Jury, The Point of this 
Action before us reſolves it ſelf into a very 
narrow Compaſs, and is only this in ſhort : 
Whether or no the Plaintiff was arreſted by 
the Defendant without probable Cauſe, and 
maliciouſly. Now Matters of Malice are 
'Things that remain in a Man's Heart, and it 
is impoſſible to diſcover whether another Man 
hath Malice againſt me, if I do not ſee it in 
his Actions. Therefore you mult conſider the 
Circumſtances that do attend this Action; if 
they are malicious, then you are to find for 
the Plaintiff : But if they for the Defendant 

have offered to you any Circumſtances that 

can convince you that he had any probable 
Cauſe of Action, and that' not attended 
with a malicious Proſecution of that probable 
N No. 26. III. | | | 


Cauſe ; then the Iſſue is with the Defendant. 


Now, in point of Law, Iam to tell you, that 36 Car. II. 


though I have a probable Cauſe of Action 
againſt another ; yet if, to obtain my End in 
that, I proſecute him maliciouſly, with a De- 
ſign to ruin him, or to put an Indignity upon 
him, or the CharaQter he bears in the Pub- 
lick; or put an Hardſhip or Difficulty upon 
him, I mean in Point of Time, when it is 
probable the Remedy may be had at another 
Time; and the ſame Thing done with leſs 
Injury and leſs Trouble, then an Action will 
lie againſt me ; though it be true, I had a 
conjectural Cauſe of Action againſt him. The 
purſuing malicious Ways to obtain a Right, 
makes a Man obnoxious to the Action of the 
Party ſo proſecuted. DESDE 
But as to their probable Cauſe, Suppoſe it 
were aQueſtion between me and Fohn-a-Stiles, 
for the Place of Bridge-maſter, for the Pur- 
poſe, and a Poll is demanded and granted ; 
if they that have no Authority ſhall go, after 
the Court is adjourned by him that has Power, 
and take a Number of Names in the Way of 
a Poll, by themſelves, and upon that come and 


ſay, that J. S. has 2400, and J have but fo. 


many, that ſure is not any probable Cauſe, 
nor a Right: For you have gone here out of 
the known and uſual Method in ſuch Matters, 
and depend upon that which can give no 
Foundation of a Right at all: You may have 
50000 Names for you after that Rate, and 
yet not be elected, or have probable Cauſe of 
5. ſuch Apprehenſion. 

ut Gentlemen, to bring an Action alone, 
will ſcarce mount to a Proof of Malice; there- 
fore you muſt weigh the Evidence whether the 
Circumſtances do ſhew there was any Malice 
in Mr. Papillon. It is true, a Man may lawfully 
ſue for ſuch an Office, and it is no Offence ;; 
yet it looks ſomewhat extraordinary, and that 
a Man has a Mind to do ſomething unuſual 


in the Place, that he ſhould. ſue for it ; eſpe- 


cially when he had fined for the Office once 
before. My Lord Mayor of London, it is 
true, is not, nor no Perſon whatever, exempt 
from the Law : If he owe a Man any Thing 
he is bound to anſwer it to him, as much as 
the meaneſt Citizen : But is he to be arreſted 
juſt at ſuch a Time, when he is chief Go- 
vernor of the City ? And the Court of Alder- 
men too, becauſe they are his Aſſiſtants? And 


at ſuch a Time as this was, when the Govern- 


ment, both in the City and elſewhere, was 


ſurrounded with Difficulties, and in great 


Danger on all Sides? What Occaſion was 
there for ſuch Haſte in this Action? Would 
Mr. Papillon and Mr. Dubois have ſtarved, if it 
had been ſuſpended a while? Sir William 
Pritchard would have been as anſwerable to 
his, or any Man's Action, when the Year of 
his Office had been out: But jt carries Malice 
and Vengeance in the very Face of it. And 
becauſe they would be ſure their Malice and 
Revenge ſhould take Place, they take the 
very Scoundrels of the Party to be employed 


in this great Work; the Goodenoughs, Bur- 


leigh, Keeling, and Nelthorp, who now ſtand 
attainted of High-Treaſon, muſt be called in 
to conſult about a fit Man to make an Arreſt. 
It is plain, 5 what the Deſign was, 


from 
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1684. from the Beginning tothe End ; nothing but 
36 Car. II. to cauſe a Tumult and Confuſion in the City, 
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in order to put that damned helliſhConſpiracy, 
for the Deſtruction of the King and his Bro- 
ther, and every Man that was honeſt and 
loyal, in Execution. Another Circumſtance, 
which is conſiderable in this Caſe, is the par- 
ticular Perſons that were ſued. The Manda- 
mus, that was directed to the Lord Mayor and 
Aldermen in general; and the Return was 
made in the Name of the whole Court. How 
comes it then, that my Lord Mayor, Sir 
Henry Tulſe, and thoſe other Gentlemen, muſt 
be arreſted ; but Mr. Corniſh, and his Party, 
are not meddled with ? This is aCircumſtance 
that carries Malice in it. 

Gentlemen, as to the Damages, if you find 
for the Plaintiff, it is left to your Judgments 
to conſider of, and give what you ſhall think 
fit, upon this Occaſion. It is true, it is not 
eaſy to aſcertain particular Damages in ſuch 
a Caſe; or to prove that Sir Will:amPritchard, 
being in Priſon five or fix Hours, ſuffered ſo 
much Damages as comes to 10,000 J. Yet, 
however, if the Thing for which the Action 
is brought, were deſigned with Malice, though 
the ill Deſign be not effected, that is no Than 
to the Party, nor is to weigh with you; but 
the malicious Deſign muſt govern you. Now 
the Malice here, was not againſt Sir William 
Pritchard,as ſuch a particular Man, but againſt 
my Lord Mayor ; and the Government of 
the City, the Honour of your Chief Magi- 
ſtrate, and indeed the Honour of your King, 
whoſe Subſtitute he was, is concerned ; and 
that puts a Weight upon your Enquiry into 
the Damages of this Caſe. You are to con- 
fider, you give Damages to the Plaintiff, not 


as Sir William Pritchard, but as Lord Mayor: 


And your Severity in this Caſe, will deter all 
People from entering into Clans and Cabals, 
to make Diſturbances, and affront the Go- 
vernment. 

It was not, I dare ſay, out of a frank, ge- 


nerous Humour, to oblige the City, that Mr. 


Papillon would have ſpent his Time and Mo- 
ney in the Office of Sheriff: No, I know he 
had better Ways to employ both. 


It was not the generous Mind of Mr. Bethel, 


that called him on to be Sheriff of London, 36 Car. 11 


to entitle him to ſpend his Money; but on 
Purpoſe to be one of the firſt that ſhould turn 
all Things upſide down in the City, and diſturb 
the Government: And they that ſucceeded 
him, carried on the Project; and they that 
would have been in, but could not, had a 
Mind, no doubt, to follow ſo worſhipful an 
Example as he laid before them. 

Then the Jury withdrew, and after half 
an Hour's Stay, returned with a Verdict for 
the Plaintiff, and aſſeſſed Damages to 10, ooo 1, 
and Coſts to four Marks. 


who were in the Plot againſt the King and 
Government, were concerned in contriving 
and promoting this Action againſt the Lord 
Mayor. Goodenough, the Attorney, was deep 
in the intended Aſſaſſination: Brome, the Co- 
roner, who granted the Warrant, was a Con- 
ſpirator: Keeling, who was made a Special 
Bayliff, on purpoſe to arreſt the Lord Mayor, 
was one of the intended Aſſaſſins; and the 
Plaintiffs, and the reſt of the Citizens that 
aſſembled to direct the Affair, were known 
Malcontents, and probably equally concerned 
in th: Conſpiracy, though not ſo openly : 

And if this be admitted, it cannot remain a 
Doubt, whether one principal View in ar- 
reſting the Lord Mayor, was not in hopes of 
creating ſome Confuſion in the City, and 
thereby to favour the intended Inſurrection; 
though another Reaſon poſſibly might be, to 
gratify their Spleen in diſgracing the Lord 
Mayor, who was a loyal Citizen, and well- 
affected to his Majeſty, They would ſhew 
the Government, they were not afraid to 
inſult the Chief Magiſtrate of the City, and 


in him the King himſelf, whoſe Subſtitute he 


was : For, as the King's Counſel obſerved, if 
Papillon and Dubois had only brought their 
Action to obtain Satisfaction for their Loſs of 
the Shrievalty, this might have been done as 
well half a Vear afterwards, and with more 
Probability of Succeſs, when he was out of his 
Office, than while he poſſeſſed the Chair. 


The Trial of Tuomas RosEWELL, a Diſſenting Preacher, for High- 
Treaſon, at the King's-Bench-Bar, on the 18th of November, 1684. 


Mich. 36 Car. II. 
T* Indictment charged, That the Pri- 


ſoner, Thomas Roſewell, on the 14th 

of September, in the 36th Year of the 
King, at the Pariſh of Rotherhith, in the 
County of Surrey, did compaſs and imagine the 
Death of hisMajeſty, and to raiſe a Rebellion; 
and that, to accompliſh his ſaid traitorousPur- 
poſes, he did, at the Time and Place aforeſaid, 


in a certain unlawful Aſſembly, ſpeak, aſſert 


and declare the following Words, (viz. ) That 
the People made a Flocking to the King, upon 
Pretence of healing the King's Evil, which he 
could not do; but that They, meaning him- 


ſelf, and other traitorous Perſons, the King's 
Subjects, were the Perſons they ought to 


Rock to, becauſe they were Prieſts and Pro- 
= 


ow. who by their Prayers could heal the 


lours and Griefs of the People: That they 


had had two wicked Kings together, mean- 
ing King Charles I. and King Charles II. who 
had permitted Popery to enter in under their 
Noſes; whom they could reſemble to no other 
Perſon but to the moſt wicked Feroboam : And 
that if they, meaning the ſaid evil-diſpoſed 
Perſons, unlawfully aſſembled, would ſtand 
to their Principles, he did not fear but they 
would overcome their Enemies, meaning the 
King and his Subjects, as in former Times, 
with Rams-Horns, broken Platters, and a 
Stone in a Sling: All which was laid to ba 
againſt the Duty of his Allegiance, the King's 
Peace, Q. | 


Tha 
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It appears, that many of the Conſpirators, þ,,,,, 
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The Evi- 
dence, 


The Witneſſes being called, Elizabeth | 


* Smith was ſworn, and depoſed, That the 


Priſoner preached at ſeveral private Houſes, 
and had a publick Meeting-Houſe of his own 
in Salisbury-fireet, near his own Dwelling- 
Houſe in Rotherhith, where there uſed to 
aſſemble, three or four hundred at a Time. 
That preaching at Capt. Daniel Weldy's 
Houſe on the 14th of September, 1684. he 
uſed the Expreffions laid in the Indictment 
(viz.) The People make a Flocking to the King, 
&c. That there were two lower Rooms, and 
two Chambers, full of People, that came to 
hear the Priſoner, who ſtood in a Door upon 
the Stairs, ſo that his Voice might be heard 
above and below. 8 | | 

She depoſed further, That ſhe had been 
offered two hundred Pounds not to come in 
a Witneſs againſt Mr. Roſewell. 

Mrs. Hilton, who went with the former 
Witneſs to the ſaid Meeting, on Sunday the 
14th of September, depoſed, That ſhe heard 
the Priſoner ſpeak the Words laid in the In- 
dictment: Adding, that they returned home 
about two of the Clock, and Mrs. Smith, the 
frſt Witneſs, immediately wrote down the 
Words: That the Exerciſe began at Seven in 
the Morning; and the firſt Part of it being 
over, the Priſoner went to Dinner, and abun- 
dance of the Congregation eat Sweetmeats, 
Biſcuits, &c, during his Abſence. 

Mrs. Farrar depoſed, That ſhe was at the 
fame Meeting and heard him ſay, It was 
not the King that cured the Evil, but it is 
we they ſhould flock to; for we are Prieſts 
and Prophets, that by our Prayers do cure the 
Grievances of the People. He ſaid alſo, 
That we had had two wicked Kings together; 
and bid the People ſtand to their Principles, 
and in time they ſhould overcome their Ene- 
miles. . e 5 

That at another meeting ſhe heard him 
pray, That he might not offend the Lord in 
not praying for the King; but the Lord might 
pleaſe to open his Eyes, or Turn the Times. 
Then the Court acquainting Mr. Roſewell, 
that he might enter upon his Defence, he de- 
ſired the Indictment might be read again in 
Latin. Aſter which, he objected to the La- 
tin. that Morbus Regni Anglici was the Diſ- 
eaſe of the Engliſh Kingdom, and could not 
be made to ſignify the King's Evil. 

I. C. J. No, no, it is, Morbus Regni, An- 
glict, the King's Evil; there being no apt 
Word in the Law for that Diſtemper, they 
help it with an Anglice. 9 

Roſewell. But, my Lord, there are proper 
Words for the Diſeaſe, as Struma, and Scro- 
Fula, and not Morbus Regni. | 

L. C. F. Phyſicians may uſe thoſe Words, 


but we muſt keep to the legal Names and 


| Phraſes; and where we have not a proper 
Word, we uſe an Anglicè to expreſs what we 


mean. 


Roſewell. Then there is another Phraſe I 
object to, viz. Nos habuimus nunc duos ini- 
quos Reges inſimul: This cannot be under- 
{ſtood of two Kings one after another; but 
inſimul makes them to be both at once. Theſe 
two Words, inſimul, and nunc, both ſignify 


ſub naribus, or in 1 


the preſent Time; it ſhould have been ſuc- 
ceſſivè. Wor? 
L. C 


J. Then it had not agreed with your 


Words; which are, 'That we had two wicked 
Kings together, | _—__ 
Roſewell., If that be an Angliciſm, this 
cannot be true Latin. - 
L. C. J. If it be a Blunder in Latin, it is 
one of your making, for you ſpoke it ſo in 
Engliſh; and the Indictment in Latin muſt 
exactly purſue your Engli/h. 5 
Roſewell. Then here is Romanam Super- 
Hitianem made to ſignify Popery : Now there 
may be Superſtition in the Church of Rome, 
and yet that not be the Thing we call Po- 


pery. ; | 
L C. J. Therefore, becauſe Romana Su- 
per/titio may be too general an Expreſſion, we 
have aſcertained it with an Anglice. TYP 
Roſewell. Then my Lord it is ſaid, in es- 
rum conſpectu, under their Noſes. Now if the 
Latin in the Indictment is exactly to purſue 
the Engliſb, it ſhould have been, ſub naribus 
illorum. | 
L. C. 7. Suffer Rebellion, or Conventi- 
cles, under your Noſes; are theſe Things, 
Roſewell. Theſe Words could not be ſpoken 
of the late King, and this King ; for the firſt 
died a zealous Proteſtant, and his preſent Ma- 
jeſty has often declared againſt Popery, 
C. J. But it was the Pretence of Popery 
and Arbitrary Power that brought the firſt to 
the Block; and the Cry of every ſeditious 
factious Fellow is againſt Popery now, as if 
it was juſt breaking in upon us, and the Go- 
vernment abetted it; and the 
in the Indictment, as ſpoken, falſe & maliti- 
oſe. 
| Roſewell, Then, my Lord, it is ſaid, $7 
ipſi flarent ad Fundamentalia eorum. How 
comes Fundamentalia to ſignify Principles? 
L. C. J. The Latin Bible expreſſeth them 
by Fundamentalia : If the Foundations be de- 


frayed, &c. 


| KRoſewell, Then it is ſaid, Si ip, which 
muſt refer to the two wicked Kings that 
were ſpoken of juſt before. 5 
L. C. J. No, that was ſpoken of your 
Congregation if they would ſtand to their 
Principles, &c. | 
 Roſewell. It is ſaid ipſe non timebat quin--- 
This is the third Perſon, and the ſingular 
Number. © . 
Sol. Gen. The Jurors that find this Indict- 
ment ſay, that he ſaid ſo; and that muſt be in 
the third Perſon. 5 
Then Mr. Roſewell deſired he might have 
Liberty to declare what the Words of his Ser- 
mon really were; and in the moſt folemn 
Manner averred, That he did not ſpeak the 
Words in the Order, or with the Intention 
the Witneſſes had teſtified. And then called 
ſome Witneſſes, who took Notes at his Meet- 


ing, to ſhew what the Words were, and what 


Application he made of them. 


1684. 


— 


ords are laid 


Mr. Thomas Hudſon, being called as a Wit- The Prifs. 
neſs for the Priſoner, depoſed, That he was ner's Wite 
at the Meeting mentioned by the Witneſſes , 


to be held the 14th of September, and that in 


the Morning the Priſoner did not preach, but 


expound 
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2684. expound the 20th Chapter of Geneſis ; and 


36 Car. II. took Occaſion from thence to ſpeak of the 


Worth and Value of the Prayers of God's 
Prophets ſaying, They were good to cure the 
King's Boil; and inſtanced in the Prophet 
that came to Feroboam, by whoſe Prayer that 
King's wither'd Arm was reſtored. 

It being demanded what Application the 
Priſoner made when he ſpoke of the two 
wicked Kings; Hudſon anſwered, He faid, if 
Abraham fell, and F fell, and 
Sampſon and Peter fell, What are we? Let 


him that flandeth take heed left he fall, Then 


he was asked, How he apprehended that about 
the King's Evil was meant? Hudſon anſwered, 
He did not believe it was ſpoken with reſpect 
to that Diſeaſe called the King's Evil; be- 
cauſe it was ſpoken with Reference to the 
Diſeaſe the King was under: And as to what 
was mentioned about the Rams-horns, that 
"was in his Sermon in the Afternoon, where he 
ſhewed how God could by very ſmall Means 
bring great Things to paſs; inſtancing in Mo- 
ers Rod, Gideon's broken Pitchers, the ſounds 
ing of Ram's-horns, whereby the Walls of 
ericho fell down, and the like. 
Roſewell demanding if he had heard the 


King of England mentioned, Hudſon anſwered 


He prayed for the King, or elſe he did not 
hear a Word of any King that Day, unleſs 
the Kings in the Scripture. He prayed hearti- 
ly that God would bleſs the King, and enable 
Him to govern his People; and uſed to ay, 
God forbid he ſhould ſin againſt God in neg- 
lecting to pray for the King: And prayed 
God would remove all evil Counſellors from 
Bim. OY 
The Chief Juſtice anſwered, He did not 
queſtion that; and he remembred their pray- 
ing in We/tminſter-hall for the doing his late 
Majefty Juſtice; and they knew where that 
ended. - | 
4 another Witneſs, depoſed, That 
at the Meeting the Priſoner expounded the 
20th Chapter of Geneſis; and obſerving how 
Abraham bid Sarah fay ſhe was his Sifter, he 
inferred that a Child of God might fall into 
the ſame Sin again and again, inſtancing in 
Lot's committing Inceſt twice, Peter's deny- 
ing his Lord three Times, Sampſon's taking 
two Wives of the Philiſtines, and Feheſbaphat's 
joining with two wicked Kings. And he ſaid 
A godly Man, by bis Prayers, might help to 
cure the King's Evil; but he heard nothing 
of the King of England, or any thing like 
what the King's Witneſſes had teſtified : And 
ſeveral more of the Priſoner's Witneſſes con- 
firmed what theſe had ſaid. 
Other Witneſſes appeared to the Priſoner's 
Character, and ſaid he was an honeſt Man, 
and a loyal Subject, and uſed to pray heartily 


for the King: And Atkinſon being called a- 


gain, depoſed, That the Priſoner kept the 
30th of January as a Faſt, and preached on 
this Text, Pray for Kings, and all in Autho- 
rity; aſſerting, That Kingly Government was 
moſt agreeable to the Word of God. 

Then the Priſoner called ſeveral Witneſſes 
to diſcredit Mr. Smith, one of the King's 
Witneſſes, ſome of whom ſaid that he would 
have perſuaded them to have appeared as Wit- 
Tag | | 


neſſes againſt Recuſants for holding Conven- 168 
ticles, or being preſent at them, when they 36 Car. 11, 
knew nothing of the Matter; and that he had wy 


ſworn falſly againſt ſome for being at Conven- 


ticles, 

Sir John Talbot depoſed, that Mrs. Hilton, 
another of the King's Witneſſes, lived ten 
Years in his Family, but uſed to tell Lies and 
Stories, and bubbled ſome Gentlemen of their 
Money, by pretending ſhe had an Intereſt in 
Mrs. Jones, a Lady of a good Fortune, And 
another W itneſs depoſed, That Hilton had. but 
an indifferent Character. 

Then Mr. Roſzwell proceeded to make his ,, 
Obſervations on the Evidence, and ſaid, That — 
what he ſhould now ſpeak, was as much in re- Defence, 
ſpect of the precious Souls of thoſe who were 
concerned in the Proſecution, or trying of him, 
as of his own Safety; and that, though Stran- 
gers, he would lay down his Life to be in- 
ſtrumental in ſaving any one of their Souls. 

He declared his Incapacity to make a regular 
Defence before ſuch learned Gentlemen of the 
long Robe, and thanked his Lordſhip, and 
the Court, for the Indulgence ſhewn to his 
Infirmities. Then he obſerved that the Wit- 
neſſes varied in their Evidence; for Mrs. 
Smith ſwore the Text was the 2 f ſt of Geneſis, 
and Mrs. Hilton ſwears to the 20th, and there- 
fore they could not be deemed two legal 
Witneſſes, or either of them deſerve Credit. 
His next Obſervation was, That they teſtified 
the Words charged in the Indictment, were 
delivered all in the Morning-Exerciſe, when 
he had proved the contrary; and left it to the 
Jury if they were two credible Witn&ſles, 
That they varied likewiſe in this: That one 
depoſed they met at Capt. Daniel Weldy's, and 
the other at Mr. Daniel's; and if they were 
out in one thing, they might be ſo in another, 
He reflected on their great Wickedneſs, in 
applying what was innocently ſpoken and 
meant to the late King and his preſent Majeſty , 
whom he had proved he always prayed for, 
He added, that they had not only ſworn him 
a Knave, but a Fool, and a Madman, to 
ſpeak ſuch abſurd, incoherent, ſoleciſtical, 
and nonſenſical Things; and he had brought 
Perſons to teſtify, no ſuch Things were ſaid; 
and that he was always for Monarchy, and a- 
gainſt Anarchy, and continually obſerved the 
30th of Faun; and the 20th of May, and 
inveighed againſt thoſe that were Rebels a- 
gainſt his preſent Majeſty, or had been con- 
cerned in that barbarous Act againſt his Ro 
Father, which he utterly abhorred : And ob- 
ſerved further, That ſeveral Gentlemen of the 
Church of England had teſtified concerning 


his Converſation, who had known him eight, 


ten, or twelve Years: That he hoped his Lord- 
ſhip and the Jury took Notice that the Wit- 
neſſes would ſwear and forſwear any Thing; 
and that one of them had made Compoſitions, 
and was a Woman of lewd Converſation: He 
obſerved likewiſe, that they muſt have incre- 
dible Memories, that they could exactly agree 
in every Circumſtance, and in each particular 
Word, which he believed the Jury would not 
undertake to repeat upon their Notes; and 
ſaid, 'That he laid the great Streſs of his De- 
fence, not on the Ingredibility and Impro- 
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1684. bability, but the Impoſſibility of the Truth 
36 Car. II. of the Evidence they had given. He con- 
feſſed, if that were a Crime, that it was his 
Practice to expound the Scriptures to the 
People; for the People, he ſaid, periſhed for 
lack of Knowledge; and that it was by the 
Knowledge of our Lord Jeſus Chriſt, that 
they muſt come to Life and Salvation. 

L. C. J. Mr. Attorney, will you, or any of 
the King's Counſel, ſay any thing in this 
Matter ? 
Att. Gen. No, my Lord; we leave it en- 
tirely to your LED : 

The Lord Chief Juſtice in ſurnming up the 
Evidence ſaid, That though a Man muſt 
have an obdurate Heart not to compaſhonate 
his Fellow-Creature in ſuch Circumſtances, 
yet the Priſoner's Denials, with the Impreca- 
tions he had made, and the Affirmations he 
had offered of what he had formerly done, 
and his appealing to God about his Inno- 
cency, was not to weigh with the Jury ; for 
their Buſineſs, according to the Oath they had 
taken, was to know if they had Evidence 
given to ſatisfy them he was guilty according 
to that Evidence. 
(though he ſaid he did not ſpeak it to affect 


it was from theſe Seminaries of Sedition and 
factious Conventicles, and the Clubs and Ca- 
bals of diſcontented and irregular People, 
diſaffected to the Laws both of Church and 
State, that the great Miſchief and Confuſion 
that was brought upon us, and which at 
length brought us into the Diſtractions of the 
late Times, proceeded; and that he muſt ſay 
(whatever the Priſoner thought) that Bleſſed 
Martyr King Charles I. was by ſuch Means 
brought to that horrid, accurſed, murderous 
Death and End, under the Pretence of Religi- 
on, and that perhaps, there were as many Re- 
bels raiſed againſt the late King, by the beat- 
ing of the Cuſhion in the Pulpit, as by the 
beating of the Drum in the Street. He ob- 
ſerved alſo, that they picked out and choſe Oc- 
caſional Texts, of binding Kings in Chains, 
and their Nobles in Fetters of Iron; and raiſed 
ſuch Doctrines from Texts of Scripture, as 
were intended to quite other Purpoſes, to make 
People kill and flay God's Anointed, under 
Pretence of ſaving and protecting the Anoint- 
ed of God, He obſerved, that the Priſoner 
ſaid, he undertook to expound and teach his 
People the Knowledge of God: That it was a 
very good Leſſon to be learnt and taught; 
but (without any Reflection on the Gentle- 
men at the Bar) he thought we had Church- 
men of as great Learning, Piety and Virtue, 
as he could pretend to ; and that whoever 
preaches at a Conventicle, cannot preach O- 
dedience to the Civil Magiſtrate ; becauſe in 
that very preaching, they are acting Diſobe- 
dience againſt his Laws : Then he ſhewed, 
that the Thing now before them was a Que- 
ſtion of a different Nature, that they were 
not to try whether he Preached at a Conven- 
ticle, or whether in ſo doing it was againſt 
Law ; but whether he did ſpeak Words of 
the ſame Subſtance, to the ſame Effect and 
Intent that are compriſed in the Indictment; 


therefore they were to try and conſider, whe- 
No. 26, IV, r 1 


He obſerved likewiſe, 


this Caſe) that the Law does declare, that 


5 
ther the three Witneſſes, produced againſt 1684. 
him, did ſwear true, or were guilty of wil- 36 Car- II. 
ful Perjury. ” JOINS 

Then the Jury withdrew, and aſter ſome Hi con- 
Time returned with their Verdict, that the vi&ed. 
Priſoner was Guilty. 

Mr. Roſewell being brought into Court a- Hs Excep- 

gain on the 24th of November, to hear Judg- % in Ar- 
ment, objected, That there was not any "PALF * 
Crime ſufficiently ſet forth in the Indictment 
to give Judgment upon; for it was not ſuffi- 
cient to ſay in an Indictment of Treaſon in 
general, that a Man did intend to depoſe the: 
King, or raiſe a Rebellion ; but there ought 
to be ſome Overt Act poſitively aſſerted to 
be done by that Perſon, which was Treaſon 
of it ſelf without the Inuendo. He inſiſted, 
as he had done at the 'T rial, that the Words 
were repugnant and inſenſible; and defired 
Judgment might be arreſted, and Counſel aſ- 
ſigned him to argue his Exceptions: Where- 
upon Counſel were aſſigned him, and on Thur/- 
day the 27th of November, the Exceptions 
were argued, | 

Mr. Wallop, of Counſel for the Priſoner, in- 
ſiſted, That the Words laid in the Indict- 
ment, diſcharged of Inuendo's, were looſe, ex- 
travagant, inſenſible Words, rather than Trea- 
ſon, and held, that if it was only the Inuen- 
do's that made them treaſonable, and thoſe 


Inuends's were not warranted by Law, they 
could not effect the Priſoner ; and that it is a 


Rule in Law, that no Inuendoe could warranta- 
bly be inſerted in an Indictment, Information, 
or Declaration, upon an Action of the Caſe 
for Words, unleſs the Defendant be firſt a- 
verred, (and that directly) to have mentio- 
ned a Perſon in certain himſelf, to whom 
thoſe Words may be referred ; and in this 
Caſe, how could the Hearer underſtand who 
the Preacher meant, and ſo be influenced to 
Rebellion, unleſs the Preacher himſelf had 
named the King to whom the Words he 
ſpoke ſhould be referred ? That as to the firſt 
Words laid in the Inditment, viz. Quod po- 
pulus, &c, The People (meaning the Sub- 
jects of our Lord the King) keep a flocking 
to the King to cure the King's-Evil, which 
he cannot do, &c. Here Populus might in- 
tend any People: It might intend the French 
People flocking to the French King (for he 
pretended to heal the People in the ſame 
manner). As to the next Words, Nos Ha- 
buimus nunc duos iniquos Reges inſimul; We 
(meaning the Subjects of the King) have had 
two wicked Kings (meaning King Charles I. 
and this King) together, hat there was no 
mention of any Kings before in the Diſcourſe, 
to which, according to the Office of an In. 
uendo, theſe Words are to be applied, ac- 
cording to the 4 Rep. fo. 17. B. int. Feames & 
Rutlech, being an Action of the Caſe for 
Words; where two Things were reſolved, 
Firſt, That the Perſon ſcandalized muſt be aſ- 
certained: And Secondly, That the Words ſpo- 
ken muſt be apparent Slander. ---- And he 
held, That an [nuendo was not ſufficient to 
give an original Certainty, where a Certainty 
is not fixed before. The Defendant himſelf 
muſt ſet up ſuch a Light, as will carry the In- 
tention to the End of the Diſcourſe. ---- And 
h QR further, 
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1684. further, That the Words habuimus nunc were |ftand to our Principles, I do not doubt but 168. 
36 Car. II. inconſiſtent, Habuimus referring to the Time | we ſhall overcome our Enemies as formerly, 36 Cn. 5 


paſt, and nunc to the Time preſent; and that 
if habuimus were to take Place, it might re- 


fer to any two Kings before the Conqueſt. - - - 


Then he proceeded to the Words which ſeem- 
ed to be moſt relied on, viz. if they would 
ſtand to their Principles, he did not queſtion 
but they ſhould be able Inimices ſuos vincere, 
( Juendso the King and the Government.) Now 
there was no Mention of any Enemies before, 
no Averment that the mo was Enemy to 
any Body, or any Body to him; and there- 
fore the Inuents was to be rejected; it could 
not put ſuch a violence and Force upon 
Words, as to make them Treaſon, when in 
themſelves they have no ſuch Meaning ; .and 
that by the Law of England, in all dubious, 
uncertain, and general Caſes, the moſt benign 
and candid Interpretation is to be taken; ſo 
if there were a Doubt, as to the meaning of 
the Words, the moſt favourable Conſtruction 
a to be made. 

Mr. Pollexfen, being alſo of Counſel for the 
Priſoner, brought his Argument, 'T hat ſome 
ſort of Words might be an Overt Act of Trea- 
fon ; but that the Statute of 13 Car. 2. on 
which the Priſoner was indicted, had diſtin- 


guiſhed between Words of Treaſon and Miſ- 


demeanour ; and was about to ſhew that theſe 
for which the Priſoner was indicted, were but 
a Miſdemeanour by that Statute. 

- Here Mr. Attorney interrupted him, and 
ſaid, he did not underſtand it was his Lord- 
ſhip's Pleaſure they ſhould argue, Whether 


the Words were Treaſon, being found to be 


ſpoken with ſuch an Intention ; but whether 
the Inuends's had been ſufficiently laid to 
maintain the Inditment in Point of Form? 
Mr. Pollexfen. My Lord, What I would 
obſerve is, That the Treaſonable printing, 
writing or ſpeaking, mentioned in the firſt 
Clauſe of that Statute, muſt be of ſuch 
Words as ſhall intend the Death, Bodily 
Hurt, Reſtraint, or Impriſonment of the 
King's Perſon, or levying War. And that 
if the Words laid in the Inditment, are in 
themſelves ſo uncertain, or ſuch as do not 
tend or relate to the preſent King, or the 
reſent Government, to ſtir up Sedition or 
Rebellion againſt them, then they will not be 
Treaſon ; becauſe they do not ſo relate. That 
the Words laid in the Indictment ſeemed to 
run thus; We have had now two wicked 
Kings together, who have ſuffered Popery to 
come in under their Noſes; we cannot com- 
pare them to any but wicked Ferobocam : And 
if [they] would ſtand to their Principles, then 
he did not doubt but [they] ſhould over- 
come their Enemies, as in former Times, &c, 
And, if according to Grammar, ip, [they] 
being a Relative, muſt refer to that which laſt 
before went, there is nothing in the Sentence 
that went before, but we (that is, he and the 
People that heard him) and the two Kings that 
he ſpoke of; and the two Kings being laſt ſpoke 
of, it muſt be underſtood of the Kings ; for it 
would be pretty hard to apply the Nos habui- 
mus nunc duos iniquos Reges, to the ipſi qui 
ſtarent ad Fundamentalia, But in all Proba- 


bility he ſpoke it thus, and if we do but 


&c. But ip is a Variation of the Perſon, and Www 


according to Grammatical Conſtruction, it is 
evident how it ought to be expounded. This 
laſt ſeems to be the natural Reading of the 
Words; but the Indictment has not purſued 
them, but inſtead of that, has made Non- 
ſenſe: For I do not ſee how ip can be me 
and my Auditors. 

But paſſing by this, how will they make 
the Word Inimicot to mean the King and his 
Subjects? For it is not ſurely an Inuendo that 
can make my Words have any other Senſe 
than I that ſpoke them intended. The bare 
ſetting down the Words with Inuendo's, are 
not ſufficient to maintain an Action or an In- 
dictment ; for there are but two Ways to ap- 
ply Words that are uncertain ; the one is by 
laying a Colloquiam precedent of ſuch Matter 
as leads to the Senſe of the Words, (and 
whenever that is done, the Colloguium muſt 
be proved in the Evidence.) The other Way 
is, where Words are laid in a Declaration, 
with an Averment that they were ſpoken of 
ſuch a Perſon; then the Words with an In- 
uendo after that Averment ſhew ſufficiently 
what is meant by them : As where one fays, 
your Brother, your Maſter, your Servant, or 
your Son, is a Thief: Here the Words them- 
ſelves do not expreſs the Man of whom the 
Scandal is raiſed ; but they give ſuch a De- 
ſcription of him, that the Hearers may know 
who is meant: And then if in the Declaration 
it is averred that the Plaintiff was his Brother, 
his Maſter, his Servant, or his Son, and theſe 


Words were ſpoken of him, and thereby it 


comes to be made apparent to the Court who 
is meant, it is right; but then the Averment 
muſt be proved, or the Action cannot be 
maintained. Theſe are the only Ways that are 
allowed to maintain any ſuch Action; and 
there the [nuendo comes very properly to 
aſſiſt the Averment or Colloquium. But in this 
Caſe, here is nothing but a bare Inuendo that 
ſuch and ſuch are meant, without either a 
Colloquium, that there was a Diſcourſe con- 
cerning ſuch and ſuch Perſons, or an Aver- 
ment that the Words were ſpoken of the 
Perſons. | 

Mr. Attorney replied, That where ever 
Words by ſtrong and pregnant Intendment 
do carry Slander, and of ſuch a particular 
Perſon, there the Books are expreſs, that 
there needs no Averment, that they were 
ſpoken of ſuch a Perſon ; and for this he cited 
the Caſe of Fleetwood and Curle. Hob. 267. 

That this was not only ſo in Actions of 
the Caſe for Slander, but alſo in Inditments 
and Informations ; and here every one knew 
there was but one King and one Government: 
And when Words are laid, to be ſpoken to 
excite Commotions or Rebellions, they are 
but external Declarations of the Mind ; his 
inward Thoughts were the Treaſon: Indeed 
the laying that alone, That he did fo and fo 
compaſs and imagine, without ſome outward 
Declaration, would not be in an Indict- 


ment, any more than the outward Declaration, 
without the inward Intention, would be ſuffi- 
cient: But in this Indictment it was laid, that 

be 
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Diese. be did imagine to raiſe Rebellion and War 
36 Car. II. within the Kingdom, to ſtir up the People 
Wo againſt the King, and to depoſe the King, and 


bring him to Death; and then goes on and 
ſays, to the End he might effect this Treaſon 
he ſpoke ſuch and ſuch Words, which by the 
late Statute amount to Treaſon), Now if 
theſe Words did not in their own Nature im- 

rt a Tendency to invite and ſtir up the 
Prople to Rebellion and War againſt the 
King, it would be naught with /nuends's ; 
and fo it would be, if there were twenty Aver- 
ments. He added, That this Indictment 
was according to former Precedents, and ci- 
ted 3 Hen. 8. Rot. 17. the Indictment againſt 
the Yd Gray; the 2 Fac. Lord Cobham!'s 
Caſe, Paſch. 17. Fac. Rot. 40. Williams's 
Caſe, Fitzharris's Caſe, where the Duke of 
York was deſcribed in the Libel by the Let- 
ters D. of Y. and ſometimes only Y. and the 
King by the Letters Ch. and the Inuendo is 
(meaning our Sovereign Lord the King,) and 
there is nothing averred ; and that in Colonel 
Sidney's Caſe, there was no Averment, but 
the Words of the Libel are brought in alſo 
with an [nuendo : From whence he inferred, 
that the charging Words to be ſpoken to ſtir 
up Sedition and Rebellion within the King- 
dom, without the Help of any Averment 
whatſoever, was ſufficient. 

That to ſay, Enemies was a very general 
Word, and therefore a bare Inuendo could not 
make it mean one more than another, was 
odd; for he ſaid it to a great Congregation, 
being unlawfully aſſembled at a Conventicle : 
And when he ſaid, That [they] ſhould over- 
come their Enemies, the Government muſt 
be intended. Beſides, it was plain who he 
meant, by what he faid before: That the 
King was a wicked Man, and repreſented him 
as an Enemy to God and Man, by introdu- 
cing Popery into the Kingdom : And it was 
well known, that the conſtant Cry in thoſe 
Conventicles was, that we ſhould be all over- 
run withPopery, which were conſiderable Cir- 

cumſtances in this Caſe. That it was the ſame 
Thing as if the Words had been ſpoken at the 
Head of an Army, they being ſpoke to 
People aſſembled contrary to the Laws of the 
Land, and in Defiance of the Government. 
Nor did he ſee how it was poſſible the Words 
could be better laid, being ſworn exactly as 
they were laid ; and eſpecially, being found 
15 be all ſpoken to raiſe Sedition and Rebel- 

on. | 

Mr. Sollicitor alſo inſiſted, That the Form 
of the Indictment was good. He ſaid, had 
the Words been, Procure your ſelves Arms, 
and make yourſelves ready by ſuch a Day, 
and go to Whitehall, and kill the Ring; no 
one would have affirmed it was neceſſary they 
ſhould ſay in the Indictment, Dixit de Populo, 
vel de Rege, ſo and ſo, becauſe the Words plain- 
ly import their own Meaning, and ſo they do 
in this Caſe; and therefore to ſay, Dixit de 
Rege, dixit de Populo, would be impertinent. 
That indeed it was neceſſary, in Actions of 
the Caſe for Slander, to aver, Dixit de que- 
rente, for he muſt aſcertain the Perſon of 
whom the Words are ſpoken, to be the very 


Plaintiff, becauſe there may be ſeveral of the 
ſame Name ; but where Words are pregnant, 
and full of themſelves, there needs no Aver- 
ment. 

My Lord Chief Juſtice ſaid, That the Pre- 
cedents Mr. Attorney had cited, had very 
little Weight with him: And though he 
made no doubt, that if one ſhould bid Men 
prepare Arms, and go to Whitehall, and kill 
the King (according to the Caſe Mr. Sollicitor 
had put) thoſe Words would be an Overt Act 
of High-Treaſon: For there the Words im- 


therefore good without any Averment : But 
had he bid them Riſe, and go to J/Þitehall, 
and they ſhould overcome their Enemies ; 
there would be no Neceſſity of intending the 


plainly declared by the Party himſelf, who 
he meant. And there was no doubt, if they 
had averred, that thoſe Words were ſpoken 
of the King and the People of England, it 
would have made it more certain. And if 
they had laid the Words thus, IF we will 
ftand to our Principles, we ſhall deſtroy them; 
the Caſe would have been ten Times ſtronger. 
That he thought the Words, Ve have had 
two wicked Kings together, who have ſuffered 
Popery to come in under their Noſes, related 
plainly enough to the late King, and the pre- 
ſent: But that when they came to ſpeak of 
Enemies, Inuendo the King and his Subjects; 
having talked of no Body before, that they 
were ſaid to have an Enmity againſt; this, 
he doubted, was to ſtretch it a little too far. 
—— Then, as to the Difference of Perſons, 
he obſerved they began in the firſt Perſon 
Plural, We have had two wicked Kings to- 
gether; Nos habuimus nunc duos iniquos Reges 
inſimu! And afterwards ſay, If they, 1%, 
will ſtand to their Principles, he did not doubt 
but they ſhould overcome their Enemies. 
If they had laid them (as any one muſt be- 
lieve they were ſpoken) F you or we will 
ftand to our Principles, we ſhall overcome them; 
and a Jury had found that theſe Words were 
ſpoken with ſuch an Intention as is laid in 
the Indictment, it would have been Treaſon : 
But when they come to ſay ip, They, in the 
third Perſon, and there are no third Perſon 
ſpoken of but the two Kings, who are alſo 


Had they put Nos inſtead of [p/i, it had been 
better underſtood, and better Grammar; for 
when one ſpeaks in the third Perſon, he ex- 
cludes both himſelf, and thoſe he 
and an inuendo cannot help it. 


ſhould not have laid it as the Truth is, for the 
Word ſpoken was, They. „ 
L. C. J. No doubt, he faid, J you will 
aud to your Principles; it is Nonſenſe elſe. 
Sol. Gen. I take that to be well enough, 
for there are three Sentences: The firſt is, 
That the People make a Flocking to the King, 
&c. Yuod populus, &c. The next is, Quod 
nos habutmus, &c. And the third is, uod 
i ipſi, &c. Now Qud governs the particular 
Sentence by itſelf, and it is good in 5 
and Senſe too. 8 5 


L. 


the laſt Antecedent, who could this relate to? 


1684. 
36 Car. IT 


— _— 


port in themſelves who is meant, and are 


King was their Enemy, unleſs it had been 


ſpeaks to, 
Sol. Gen. If we had laid it otherwiſe, we 
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"1684 I. C. J. You lay it in the Indictment to |Caſe; and in Cauſes of this Nature we are 168, 
35 Car. II. and then the Relative Gar 


1634, The Trial of RozexT BAIILIE of Fervifwood, for High-Treaſon, be- 


1684, 
Sth , : 6 Car. 
„fore GeoRGE, Earl of Linlithgow, Lord Juſtice-General of the King- 3 
Bailli's dom of Scotland; and the reſt of the Lords of Juſticiary at Edinburgh, 
_ December, 23, 1684. 36 Car. II. | 
The Charge, HE Dittay, or Indictment, ſets forth, N Sir George een, and twelve Gentlemen 


A Jury of 
Fifteen m- 
panelled, 


be an entire Speec 
muſt go to the laſt Antecedent. 

Juſt, Vytbens. If you make it ſeveral 
. peeches, it is ten Times worſe; for then the 
latter Part is ſo uncertain, without an Aver- 
ment of whom the Words were ſpoken, that 
it can never be made good. 

Sol. Gen. It was an entire Speech; but con- 
ſiſted of ſeveral Sentences, which in common 
Underſtanding, muſt have relation to one 
another, X 

Juſt. YYalcet. I think that theAverment,that 
theſe Words were ſpoken of the King, is aPoint 
of Fact that ought to be averred, and proved. 

L. C. J. Our Books require greater Cer- 
tainty in Indictments, than in Actions on the 


— 
1684. 
46 Car. II. 
— 


bound to be of Counſel for the P riſoner (which 36 Car. 1, 
we are not in Cauſes not Capital.) And we 
have not one Act of Parliament to help the 
Defect of Form in Indictments, as we have in 
Civil Actions; which ſhews that our Anceſtors 
would not help Uncertainties, or Inſufficiencies 
in Form, where the Life of a Man was con- 
cerned. We will conſider of it: Take back 
the Priſoner; and you ſhall have a Rule to 
bring him, when the Court is ready for Judg- 
ment. 

But no Judgment being given this Term, 
Mr. Reoſewell procured the King's Pardon be- 
fore the next Term; and upon pleading it, 
was diſcharged, | | 


NO — 


that the Priſoner having conceived ex- 
traordinary Malice againſt the King 
and Government, and deſigning to debar his 
Royal Highneſs, his Majeſty's only Brother, 
from his Right of Succeſhon, did endeavour to 
get himſelf elected one of the Commiſſioners 
for negotiating a Settlement of a Colony in 
Carolina, in or about the Month of May, 
1683, that he might have the freer Acceſs to 
the Earls of Shaftesbury and Eſſex, the Lord 
Ruſſel, and others, who had entered into a 
Conſpiracy in England, againſt his Majeſty's 
Perfon and Government ; and with Colonel 
Rumſey, Walcot, Weſt, Ferguſon, and others, 
who had conſpired the Murder of his Majeſty, 
and of his Royal Highneſs: That when he 
could not get himſelf elected one of the ſaid 
Commiſſioners, he went to London at his own 
Expence ; declaring, his Deſign was to puſh 
forward the People of England, who did no- 
thing but talk: That he did, at London, ne- 
gotiate with the ſaid Engliſb Conſpirators, 
about a Sum of Money for the Lord A, gyle, 
a declared Traitor, for procuring Men and 
Arms for raiſing a Rebellion againſt his Ma- 
jeſty, and invading his native 283 of 
Scotland; and endeavoured to perſuade Argyle 
to take any Sum, rather than not engage in 
the Deſign. | 
That having aſſured his Correſpondents in 
Scotland, the Engliſh were reſolved to exclude 
the Duke of Yor# from the Succeſſion, thereby 
to encourage them to promote the ſaid Re- 
bellion and Excluſion ; he entered into an 
intimate Correſpondence with Robert Fer gu- 


fon, Sir Thomas Armſtrong, Colonel Rumſey, 


and Walcet, who were concerned in that 
Part of the Conſpiracy, for aflaſſinating his 
Majeſty and the Duke; and did ſet up 
ſeveral Nights with them in Conſultation 
about it, 

To which Indictment the Priſoner pleading 
Not Guilty, an Aſſize or Jury was ſworn, con- 
ſiſting of the Earls of Strathmore and Balcar- 


ſpirators, negotiating with them for a Sum of 


more. 

The Counſel for the Priſoner objected, 
That he ought to have had fifteen Days No- , can 
tice of Trial, which the Court over- ruled; 2 che Chan- 
declaring, That this was not the Practice 
where the Perſon accuſed was a Priſoner ; 
but that he might be tried upon twenty-four 
Hours Notice. | 

The Priſoner's Counſel alſo objected, That 
he had been proſecuted before the Council, 
and fined a conſiderable Sum for the ſame 
Offence ; and therefore he ought not to be 
proſecuted again for it. | 

To which his Majeſty's Advocate replied, 
That he confined himſelf to ſuch Facts as 
were High- Treaſon, and not mentioned in 
that Deciſion of the Council: And this Ob- 
jection was alſo over ruled by the Court. 

The Earl of Tarras being called as a Wit- and ib Mi. 
neſs for the King, the Priſoner's Counſel ob- 
jected, That the Earl was an Accomplice in 
the ſame Crime, and had confeſſed the Fact; 
and that he now came to give Evidence againſt 
the Priſoner, in order to merit his Pardon, 
and therefore was not a legal Witneſs: But 
the Court ruled, that in Caſes of Treaſon, 
Accomplices were legal Witneſſes, and order- 
ed his Teſtimony to be received. 

Then the Earl of Tarras was ſworn, and The Evi- 
depoſed, That the Priſoner went to London, dence. 
and concerted Meaſures with the Engli/hCon- 


ObjeFions 
of the Pri- 
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Money to enable the Earl of Argyle to raiſe 
Forces, and promote an Invaſion and Rebel- 
lion, as laid in the Indictment: That the Pri- 
ſoner wrote the Deponent Word by one Mar- 
tin, that the Earl of Argyle was to have 
10,000 . but his Countrymen at London would 
have had 30, ooo J. for him) which was to be 
ſent over to Argyle in Holland to provide 
Arms; and he was to land in the Weſt High- 
lands of Scotland. | 
Alexander Monro confirmed the Teſtimony 
of the former Witneſs, adding, That Martin 
| Was 
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1684 


46 Car. II. 


(Ad 


Shepherd's 
Examinati- 
on read as 


Evidence. 


was ſent down to Scotland 


nſpirato who met at the Priſoner's 
. — * W ) to inform them, they 
ſhould not riſe, till there was a Riſing in Eng- 
land: And that on Martin's Return to Eng- 
land, the Priſoner told the Deponent, Matters 
were in ſuch a Condition in Scotland, that a 
little would kindle the Fire of Rebellion. 

Mr. Wilkam Carftairs teſtified; That the 
Priſoner was at London concerting Meaſures 
with the Engliſb Conſpirators about Ch pſtmas, 
1682. That he met the Priſoner at Mr. 
Shepherd's Houſe in London, where the Lord 
Ruſſel being preſent, the er- mentioned 
to his Lordſhip the Propoſal of 30,0007. for 
the Earl of Ayl, and the raifing a thouſand 
Horfe and Dragoons: And that the Lord 
Ruſſel told the Deponent, they could not 
raiſe ſo much at that Time; but if they had 
ten thouſand Pounds to begin with, that 
would draw People in; and when they were 
once in, would ſoon be brought to more: 
But as to the thouſand Horſe and Dragoons, 
he could ſay nothing to it at preſent ; that 
muſt be concerted on the Borders. That it 
was reſolved by the Scotiſh Agents in London, 
to ſend Martin to Scotland to deſire their 
Friends to hinder the Country from riſing or 
taking raſhReſolutions, till they ſaw howMat- 
ters went in England: And that theDeponent 
heard of the Delign'of killing the King ani 
Duke from Mr. Shepherd, who told him ſome 
were full upon it. That the Deponent com- 
municated the Deſign to Dr. Owen, Mr. Grif- 
fith, and Mr. Mede, of dpi Diſſenting 
Preachers, who all concurred in it. 

Then his Majeſty's Advocate produced the 


Examination of Thomas Shepherd, of London, 


Merchant, taken upon Oath the 23d of De- 
cember 1683, before the Right Hon. Mr. Se- 
cretary Jenkins. 

Hel 7 ſed, That Ferguſon told him about 
April laſt, that an Inſurrection was intended 
both in England and Scotland ; and that for 


ſettling that Affair betwixt the two Nations, 


Mr. Baillie the Priſoner, Mr. Monro, 22 
Cockran, Sir Hugh and Sir GeorgeCampbel, and 
ſome others, were come to Town: That the 
Deponent had ſome Acquaintance with the 
Priſoner Mr. Monro, and Sir Fohn Cockran : 
And that the Priſoner told the Deponent, Ar- 
zyle demanded 30,000 J. of the Engliſh, to 
capacitate him to begin the Buſineſs in Scot- 
land; and that the Priſoner told the 
nent, that having talked with the Lord Ruſſel 
and others, he found an Impoſſibility of raiſ- 
ing that Sum ; that afterwards the Priſoner 
acquainted the Deponent, they were certainly 
promiſed 10,000 J. which was agreed to be 
paid into the Deponent's Hands, in order to 
be remitted to Holland, for providing Arms, 
That both Sir John Cockran and the Priſo- 
ner lamented the Delays that were made in 
paying in the Money, and ſaid, They feared 
it would be too little, if it were paid in. And 
the Deponent being asked to explain what he 
meant by the Words to capacitate him, (Ar- 
pyle) to begin the Buſineſs ? He ſaid he under- 


ood by the Word Buſineſs, an Inſurrection 
in Scotland. 


Ne. 26. V. 


ber 168 3. before the Right Hon. Mr. Secre- 
tary Fenkins. IEF | 
is Informant depoſed, T hat Mr. Baillie, 
the Prifoner, fat up one Night, if not two; 
with Mr, Ferguſon, and went ſeveral Times 
in the Evening with him to the Duke of Mon- 
mouth, and the chief Managers of the Con- 
piracy ; that Ferguſon told the Deponent, 
hat he, the faid Baillie, was the chief Man for 
the Stats, next to the Lord Argyle: That the 
faid 'Bailfe did fit up the greateſt Part of 
one Night with the faid Ferguſon ; at which 
Time the Deponent believes they were buly 
in preparing the intended Declaration; for 
that Ferguſor was about to ſhew the Depo- 
nent ſuch a Paper; but Company came up 
and prevented him : "That Ferguſon told the 
Deponent, That the main Buſineſs of the ſaid 
Baillie, in meeting the ſaid Conſpirators, was, 
to get from them the 10,000 /. promiſed, for 
the buying Arms for the Inſurrection intended 
in Scotland. 3 | 
His Majeſty's Advocate likewiſe produced 
ſeveral Warrants and Papers to prove that 
thoſe Depoſitions were — by Sir Leolin 
Jenkins: And having ſummed up the Evi- 


Lax. 


dence, the Jury withdrew, and, on t th 
e B L. | on the 24 


rought\in their Verdict, That 
the Priſoner was GuiLTY of the Treaſons 
with which he was charged in the Indictment; 
and thereupon he received Sentence to be ex- 
ecuted as a Traitor at the Market-Croſs in 
Edinburgh ; and he was executed accordingly 
the ſame Afternoon. 

Biſhop Burnet, in his firſt Volume of Poſt- 
humous Hiſtory, reflects very ſeverely on the 
Government for trying and executing this 
Malcontent, his Kinſman and Countryman ; 
but if it be obſerved, that there were upon 
his Jury two Noblemen, and thirteen Gentle- 
men of Quality, who unanimouſly found him 
guilty of the T reaſons he was charged with, 
though a Majority had been ſufficient to have 
convicted him by the Laws of Scotland ; and 
that the Facts were proved beyond all Diſ- 
pute by Witneſſes that were known Friends 
of the Party. It is not eaſy to conceive 
what that Right Reverend Prelate could 
found his Clamours upon. I am apt to think 
his greateſt Quarrel to theſe Proceedings was, 


Depo- | that they laid open and confirmed the Guilt 


of the Engliſb Conſpirators, with whom he 
himſelf appears to have been pretty cloſely 
engaged. It is obſervable, that the Biſhop 
touches upon the Evidence given at thisT rial 
very lightly, chuſing rather to dwell upon the 
Hardſhips Baillie endured in Priſon, in order 
to move the Compaſſion of his Readers: And 
this is his conſtant Practice, when Facts are too 
evident to be denied, to ſlide them over, and 
endeavour to captivate the Mob with lament- 
able Relations of the Priſoner's Sufferings. 
He ſeems alſo to mention it as a Grievance, 
that Baillie was executed the ſame Afternoon 
Sentence paſſed upon him : But this was the 
uſual Practice in Scotland: And poſſibly they 


may not * in the Wrong; for when a 
8 N 


Criminal 


by a Club of the | His Majeſty's Advocate alſo produced the 1634. 
Information of Zachary Bourn, of Londm, 6 
Brewer, taken upon Oath the roth of Dicemi? py 
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Criminal knows his Deach is ſo near and cer- 
tain, in caſe he is catt, he will probably be 
the leſs likely to prevaricate and trifle with 
his Judges; and the Truth may more eaſily 
be diſcovered, than where the Criminal has a 
Week or a Fortnight's Timeallowed him, and 
an Opportunity of applying for a Pardon, or 
haps of making his Eſcape. | by 
The next Paper we meet with, bound up 
among the State Trials, is called The Trial 9 
William Diſney, £/q; but in Truth there is 
nothing of the Trial there, The Compilers 
of that 7th Volume of Trials only tell us, he 
was tried by a ſpecial Commiſſion of Oyer 
and Terminer at the Marſbalſea in Southwark, 
on the 25th of June 1685, That he was in- 
dicted for printing and publiſhing a T reaſon- 
able Paper againſt his Majeſty and the 
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vernment, entitled, The Declaration of James 


Duke of Monmouth, and the Noblemen, Gen- 36 Cu. 11, 
tlemen, and others, now in Arms, &c. That 


the Evidence was plain againſt him ; and that 
the Priſoner making little or no Defence, was 
found guilty of High Treaſon, received Sen- 
tence of Death, and was executed at Kenning- 
ton-Common in Surry, on Monday the 29th of 
une 1685, Such imperfe& Pieces have the 
llectors of the 7th and 8th Volumes of 
Trials thought fit to introduce into thatWork, 
in which, no doubt, oF were governed by 
their Maſters the Bookſellers, who are for 
pony in every Thing that may enlarge the 
Volume and enhance the Price, where the 
know there are ſome goods Things in the firſt 


Part of a Work that will earry off the addi- 


tional Rubbiſh, 
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